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PART  XIV. 

SPECIAI  FEATURES  AND  STATUTORY  LAWS  OF  THE 
ARID  AND  SEMI-ARID  STATES. 

CHAPTEE  84 

ALASKA. 

§  1705..  Particular  features  of  the  district. 

§  1706.  The  use  of  water  in  the  district 

§  1707.  Criticism  of  the  Alaska  laws. 

§  170S.  Appropriation  of  water. 

§  1709.  Rights  of  way  and  condemnation  therefor. 

§  1710.  Riparian  rights  In  Alaska. 

§  1705.  Particular  features  of  the  district. — ^Alaska  is  our  most 
northerly  possession.  It  is  characterized  by  long  winters,  and 
extremely  humid  climate  in  summer,  and  other  conditions  that  go 
to  make  up  anything  but  a  typical  agricultural  country.  However, 
as  we  shall  see  in  the  following  sections,  agriculture  is  carried  on, 
and  to  a  considerable  extent.  The  country  is  traversed  by  moun- 
tain ranges,  gashed  by  deep  gorges,  through  which  the  streams 
swiftly  make  their  courses  to  the  sea. 

The  Government  has  established  scattered  weather  bureau  and 
experiment  stations  in  Alaska,  and  from  these  reports  may  be 
determined  the  approximate  conditions  of  the  climate  of  the  dis- 
trict. From  an  examination  of  the  meteorological  reports  it  will 
be  seen  that  there  is  a  vast  difference  in  temperature,  precipitation, 
and  weather  conditions  in  different  portions  of  the  district.  For 
example,  at  Sitka,  during  the  month  of  July,  1910,  there  was  a 
maximum  temperature  of  80°  F.,  a  minimum  of  38°  F.,  a  daily 
mean  of  54.5°  F.  During  the  same  month  there  was  a  total  pre- 
cipitation of  3.74  inches.  There  were  5  clear  days,  4  partly  cloudy 
days,  22  cloudy  days,  and  20  days  of  rain  or  snow.  During  the 
month  of  August  of  1910,  there  was  a  maximum  temperature  of 
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75°  F.,  minimum  of  40°  F.,  daily  mean  of  55.3"  F.  The  total  pre- 
cipitation  was  3.35  inches.  There  were  9  clear  days,  7  partly 
cloudy,  15  cloudy,  and  13  with  rain  or  snow.  At  the  station  of 
Rampart,  during  the  month  of  July,  1910,  the  maximum  tempera- 
ture was  92°  F.,  minimum  35°  F.,  daily  mean  61.1°  F.  There  was 
.71  of  an  inch  precipitation,  and  there  were  4  clear  days,  11  partly 
cloudy,  16  cloudy,  and  8  days  with  rain  or  snow.  At  the  same 
station  during  the  following  ^onth  of  August,  the  maximum  tem- 
perature was  85°  F.,  minimum  27°  F.,  daily  mean  of  56.6°  F. 
The  total  precipitation  was  .62  of  an  inch.  There  were  9  clear  days, 
8  partly  cloudy,  14  cloudy  days,  and  6  with  rain  or  snow.  At  the 
station  of  Kodiak,  during  the  month  of  July,  1910,  the  maximum 
temperature  was  71°  F.,  minimum  35°  F.,  daily  mean  of  52.4°  F. 
The  total  precipitation  was  5.23  inches.  There  were  9  clear  days, 
13  partly  cloudy,  9  cloudy,  and  12  with  rain  or  snow.  During  the 
following  month  of  August,  the  maximum  temperature  was  78°  F., 
minimum  37°  F.,  daily  mean  54.4°  F.  The  total  precipitation  was 
1.75  inches.  There  were  5  clear  days,  20  partly  cloudy,  6  cloudy, 
and  10  with  rain  or  snow.^  It  will  be  noticed  from  the  above  figures 
that  one  of  the  most  notable  variations  is  in  the  precipitation  for 
the  months  of  July  and  August,  for  which  compare  that  of  Bam- 
part  and  Kodiak  with  that  of  Sitka. 

§  1706.  The  use  of  water  in  the  district. — The  general  impres- 
sion throughout  the  country  that  Alaska  is  a  land  of  icebergs,  im- 
passable mountain  ranges,  and  bleak  headlands  is  given  a  much 
softer  tone  by  the  annual  report  of  the  Alaska  Agricultural  Report 
for  1910.^    Although  there  is  practically  no  irrigation  in  the  District 

1  See  Annual  Report  of  Alaska  Ag-  See,  also,  Water  Supply  Investiga- 

riculture     Experiment     Stations,     for  tions  in  Alaska,  1906-7,  including  the 

1910,    by    C.    C.    Georgeson,   special  Nome  and  Kougarok  Elvers,  Seward 

agent  in  charge,  United  States  Depart-  Peninsula,  Fairbanks  District,  Yukon- 

ment  of  Agriculture,  ofioe  of  Experi-  Tanana  Region,  by  Fred  F.  Henshaw; 

ment  Stations,  Washington,  1911,  pp.  and  C.  C.  Covert,  Water  Supply  Paper 

76-85.  No.  218,  United  States  Geological  Sur- 

See,  also  the  Water  Supply  of  Nome  vey,  Washington,  1908. 

Begion,     Seward    Peninsula,     Alaska,  1  See  said  report  by  C.  C.  George- 

1906,  by  John  C.  Hoyt;  and  Fred  F.  son,  special  agent  in  charge,  Washing- 

Henshaw,  Water  Supply  and  Irriga-  ton,   1911,   under   the   supervision   of 

tion   Paper    No.    196,   United   States  the    office    of    Experiment    Stations, 

Geological  Survey,  1907.  U.  8.  Dept.  of  Agriculture. 
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of  Alaska,  there  is  considerable  agriculture.  Grain  of  various  kinds 
can  be  raised  to  maturity,  berries  of  all  kinds  flourish,  as  well  as 
all  kinds  of  vegetables,  and  garden  truck.  Hay  and  grasses  es- 
pecially flourish,  and  stock  raising  promises  to  be  the  big  industry 
of  the  rural  population  of  Alaska.  Cattle,  horses,  sheep,  and  hogs 
all  thrive  and  withstand  the  severe  winters.  But  as  it  is  not  our 
intent  to  go  into  this  very  deeply  here,  we  will  close  this  phase. 

The  principal  industry  in  the  District  of  Alaska  at  present,  and 
likely  to  remain  such,  is  that  of  mining  of  all  classes.  It  is  for  this 
purpose  that  the  waters  of  the  streams  are  mostly  used.  Many 
water  power  plants  are  installed  throughout  the  district,  but  the 
power  generated  is  mostly  used  in  some  phase  of  mining  operations. 
There  are  great  opportunities  for  power  development  in  case  market 
can  be  found  for  the  product.  There  are  also  great  coal  beds, 
which,  owing  to  the  present  condition  of  our  laws  relative  to  Alaska, 
remain  undeveloped  and  unexplored.  Steps,  however,  are  being 
taken  to  give  Alaska  a  more  generous  law  relative  to  the  develop- 
ment of  its  coal  mines. 

§  1707.  Criticism  of  the  Alaska  laws.— The  laws  for  the  Dis- 
trict of  Alaska  governing  the  use  of  the  waters  of  natural  streams 
or  other  bodies,  as  they  stand  at  the  present  time,  relate  more  to 
their  use  for  mining,  or  as  an  incident  to  mining  claims,  than  for 
any  other  purpose.  There  is  no  direct  statute  for  the  appropria- 
tion of  waters  for  any  use;  however,  there  is  a  statute,  which  in 
terms  grants  the  right  of  the  exercise  of  the  power  of  eminent  do- 
main for  the  construction  of  ditches,  canals,  and  reservoirs  over 
the  private  lands  of  others  for  the  purpose  of  utilizing  the  water 
appropriated.  The  appropriation  of  water  is  governed  by  the  local 
rules  and  regulations  of  the  respective  organized  mining  districts.  ^ 
The  situation  in  this  respect  in  Alaska  is  somewhat  analogous  to 
that  in  California  at  an  early  day,  which  flnally  resulted  in  the 
Arid  Eegion  Doctrine  of  appropriation  for  all  beneficial  uses.  As 
population  increases  and  the  requirements  for  the  use  of  water 
become  greater,  as  the  resources  of  the  country  become  developed, 
the  same  result  will  necessarily  follow  in  Alaska,  regardless  of  the 
nature  of  the  use,  so  long  as  it  be  a  beneficial  one. 

Alaska  at  the  earliest  possible  date  should  be  given  a  Territorial 

1  Thorndyke  v.  Alaska  etc.  Co.,  164  Fed.  Eep.  657,  90  C.  C.  A.  473. 


3150  ALASKA. 

form  of  government.  The  people  there  are  very  much  dissatisfied 
at  the  present  with  the  conditions  of  their  laws.  Being  governed  by 
Congress,  at  a  distance  of  five  thousand  miles,  is  not  as  advantage- 
ous as  that  of  a  local  government,  duly  organized  in  Territorial 
form. 

§  1708.  Appropria,tion  of  -water. — ^In  the  District  of  Alaska 
there  is  no  statute  which  in  terms  grants  the  right  to  appropriate 
water.  However,  the  right  of  appropriation  is  allowed,  and  pro- 
visions made  for  recording  such  claims.  The  district  is  divided 
into  three  divisions,  and  provisions  made. for  the  appointment  of  a 
clerk  for  the  court  of  each  division,  who  "shall  be  ex  officio  recorder 
of  instruments."^  And  among  the  instruments  required  to  be 
recorded  are  "notices  and  declaration  of  water  rights. "^ 

It  is  held  by  the  Alaska  Court  that  Sections  2339  and  2340,  of 
the  United  States  Revised  Statutes,  recognizing  the  right  of  appro- 
priation of  water  for  beneficial  uses,  does  not  apply  to  the  District 
of  Alaska,  except  so  far  as  they  relate  to  mining  claims  and  rights 
incident  thereto.^  But  as  to  appropriations  for  mining  purposes, 
it  is  held  that  the  above  sections  do  apply.* 

It  is  held  that  the  right  to  appropriate  water  is  governed  by  the 
code  of  local  laws  and  rules  governing  the  local  mining  districts. 
The  rules  of  these  districts  follow  largely  the  statute  of  California 
as  to  the  right  of  and  the  details  which  must  be  followed  in  making 
an  appropriation.^ 

1 1  Fed.  Stats.  Ann.,  1903,  p.  25,  Sun  etc.  Co.,  177  Fed.  Eep.   85,  100 

See.  7;  31  Stat.  L.  324,  See.  7.  C.  C.  A.  503;   McFarland  v.  Alaska 

2 1  Fed.  Stats.  Ann.,  1908,  p.  29,  etc.  Co.,  3  Alaska  308 ;  Revenue  etc. 

Sec.  14,  Subd.  7;  31  Stat.  L.  327.  Co.  v.  Balderston,  2  Alaska  363. 

See  Thorndyke  v.  Alaska  etc.  Co.,  4  Revenue  etc.  Co.  v.  Balderston,  2 

164  Fed.  Eep.  657,  90  C.  C.  A.  473;  Alaska  363;  John  G.  Brady,  26  Land 

Miocene  D.  Co.  v.  Jaoobson,  146  Fed.  Bee.  305. 

Eep.  680,  77  C.  C.  A.  106 ;  Miocene  D.  5  Thorndyke  v.  Alaska  etc.  Co.,  164 

Co.  V.  Lyng,  2  Alaska  265,  138  Fed.  Fed.  Eep.  657,  90  C.  C.  A.  473. 

Eep.  544,  70  C.  C.  A.  458;  Nolaud  v.  For  a  copy  of  the  rules  and  regula- 

Coon,  1  Alaska  36.  tions  of  the  Harris  Mining  District, 

3  Ketchikan  etc.  Co.  v.  Citizens  etc.  see  statement  of  facts  in  the  above 

Co.,  2  Alaska  120;  John  G-.  Brady,  26  case. 
Land  Dee.  305;  Van  Dyke  v.  Midnight 
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§  1709.  Rights  of  way  and  condemnation  therefor. — As  regards 
rights  of  way  for  ditches,  canals,  and  reservoirs  over  the  public 
lands  of  the  United  States  in  the  District  of  Alaska,  the  Right  of 
"Way  Act  of  Congress  of  March  3,  1891,i  does  not  apply.  Neither 
do  the  subsequent  Acts  of  Congress  relative  to  rights  of  way  over 
the  public  domain  of  the  United  States  apply  unless  Alaska  is 
specially  mentioned  in  the  Acts  themselves.^ 

The  right  of  eminent  domain  in  the  District  of  Alaska  may  be 
exercised  in  behalf  of  the  following  public  uses:  "Canals,  aque- 
ducts, flumes,  ditches,  or  pipes  conducting  water,  heat,  or  gas  for 
the  use  of  the  inhabitants  of  any  precinct,  city,  town,  or  other  mu- 
nicipal division,  whether  incorporated  or  unincorporated";  ^  also 
for  "canals,  ditches,  flumes,  aqueducts,  and  pipes  for  public  trans- 
portation, supplying  mines  and  farming  neighborhoods  with  water, 
and  draining  and  reclaiming  lands,  and  for  floating  logs  and  lum- 
ber on  streams  not  navigable,  and  sites  for  reservoirs  necessary  for 
collecting  and  storing  water";*  also,  for  "roads,  tunnels,  ditches, 
flumes,  pipes,  and  dumping  places  for  working  mines ;  also  outlets, 
natural  or  otherwise,  for  the  flow,  deposit,  or  conduct  of  tailings 
or  refuse  matter  from  mines ;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any  place  for  the  flow, 
deposit,  or  conduct  of  tailings  or  refuse  matter  froin  their  several 
mines,  and  sites  for  reservoirs  necessary  for  collecting  and  storing 
water."  5 

1  6  Fed.  Stat.  Anni,  pp.  508-510 ;  26  the  several  Acts  of  Congress  relating 
Stat.  L.  1101.  to  such  lands.    Opinion  Atty.-Gen.,  30 

For  a  full  discussion  of  this  Act,     Land  Dec.  417. 
see  Sees.  937-948.  Martin  v.  Burford,   181  Fed.  Sep. 

2  For    rights    of    way    over    public     922,  104  0.  C.  A.  360. 

lands,  see  Chap.  51,  Sees.  927-971.  3  1  Fed.   Stat.  Ann.,  1903,  p.  269, 

The  provisions  of  Sees.  18  to  21,  Sec.  204,  Subd.  3;  31  Stat.  L.  522. 
inclusive,  of  the  Act  of  March  3,  1891,         i  1  Fed.  Stat.  Ann.,  1903,  p.  269, 

granting  rights  of  way  through  the  Sec.  204,  Subd.  4;  31  Stat.  L.  522. 
public  lands  for  canals,  ditches,  and         See,  also,  Miocene  D.  Co.  v.  Lyng, 

reservoirs,  have  no  appUeation  to  lands  2  Alaska  265,  188  Fed.  Bep.  544,  70 

within  the  District  of  Alaska.     Mio-  C.  C.  A.  458 ;  Miocene  D.  Co.  v.  Jacob- 

cene  D.  Co.,  35  Land  Dee.  297.  son,  146  Fed.  Bep.  680,  77  C.  C.  A. 

The  Secretary  of  the  Interior  has  106. 
never  been  clothed  with  general  juris-         B  1  Fed.   Stat.  Ann.,  1903,  p.  269, 

diction  of  the  pubUo  lands  in  Alaska,  See.  204,  Subd.  5j  31  Stat.  L.  522. 
his  jurisdiction  being  limited,  under 
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The  estates  which  may  be  acquired  by  such  condemnation  are 
prescribed  as  follows:  "A  fee  simple,  when  taken  for  public 
buildings  or  grounds,  or  for  permanent  buildings,  for  reservoirs 
and^ams,  and  permanent  flooding  occasioned  thereby,  or  for  an 
outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of 
a  mine."  ^ 

The  private  property  which  may  be  taken  under  the  Act  in- 
cludes: All  real  property  belonging  to  any  person;  lands  belong- 
ing to  the  district,  or  to  any  precinct,  city,  town,  or  village ;  prop- 
erty appropriated  to  a  public  use,  for  a  more  necessary  purpose; 
franchises;  "all  rights  of  way  for  any  and  all  purposes  mentioned 
in  Section  204,7  and  any  and  all  structures  and  improvements 
thereon,  and  the  lands  held  and  used  in  connection  therewith,  must 
be  subject  to  be  connected  with,  crossed,  or  intersected  by  any  other 
right  of  way  or  improvements  or  structures  thereon.  They  must 
also  be  subject  to  a  limited  use,  in  common  with  the  owner 
thereof,  when  necessary ;  but  such  uses,  crossings,  intersections,  and 
connections  must  be  made  in  a  manner  most  compatible  with  the 
greatest  public  benefit  and  the  least  private  injury;"  all  classes 
of  property  not  enumerated  may  be  taken  for  public  use  when  such 
taking  is  authorized  by  law."^ 

Parties  desiring  to  condemn  property  are  given  the  right  to  enter 
lands  to  make  surveys.^  AH  proceedings  under  the  Act  must  be 
brought  in  the  District  Court  of  the  district,  and  these  proceedings 
are  fully  set  forth  in  the  Act  itself.^*' 

The  plaintiff  or  defendant  or  any  party  interested  in  the  proceed- 
ings is  given  the  right  of  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  any  finding  or  judgment 
rendered  under  the  Act,  as  in  other  cases.^^ 

§  1710.  Riparian  rights  in  Alaska. — As  to  whether  or  not  the 
rights  of  riparian  proprietors  exist  in  Alaska  seems  tobe  somewhat 
undecided.  Upon  the  one  hand  there  has  been  no  abrogation  of 
the  common  law  rule  upon  the  subject  by  statute.    It  was  also  held 

«1  red.  Stat.  Ann.,  1903,  p.  270,  9  1  Fed.  Stat.  Ann.,  1903,  p.  270, 

Sec.  205,  Subd.  1;  31  Stat.  L.  523.  See.  208;  31  Stat.  L.  523. 

7  Supra.  10  1  Fed.  Stat.  Ann.  1903,  pp.  271- 

8  ]   Fed.  Stat.  Ann.,  1903,  p.  270,  275,  Sees.  209-224. 

See.  206,  Subds.  1-6;  31  Stat.  L.  523.  li  1  Fed.  Stat.  Ann.,  1903,  Sec.  207; 

31  Stat.  L.  523. 
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in  one  ease  that  riparian  rights  existed  somewhat  after  the  modified 
rule  upon  the  subject  as  held  by  the  California  courts.^  But,  upon 
the  other  hand,  it  can  be  said  that  the  common  law  rule  does  not 
exist  to  the  extent  that  a  riparian  proprietor  has  the  right  to  insist 
upon  the  undiminished  flow  of  a  stream,  without  use,  from  the  very 
fact  that  the  right  of  appropriation  of  water  for  beneficial  uses  is 
allowed,  especially  for  the  use  in  connection  with  mining  claims. 
In  the  late  case  of  Thorndyke  v.  Alaska  etc.  C0.2  it  was  contended 
that  riparian  rights  did  exist,  but  the  Court  held  that  "from  the 
pleadings  of  the  parties  we  think  it  clear  that  no  question  of  ri- 
parian rights  arises  in  the  case,"  and  proceeded  to  decide  the  case 
wholly  upon  the  theory  of  appropriation  and  abandonment  of  the 
same  as  between  the  parties. 

In  a  still  later  case,  decided  by  the  United  States  Circuit  Court 
of  Appeals,^  it  was  held  that  the  common  law  doctrine  of  riparian 
rights  does  not  apply  to  the  Seward  Peninsula  of  Alaska,  and  the 
Court,  by  Mr.  Justice  Ross,  said:  "The  common  law  doctrine  of 
riparian  rights  bein-g  wholly  inconsistent  with  and  antagonistic  to 
that  of  appropriation,  it  necessarily  follows  that  when  the  Federal 
and  State  Governments  assented  to,  recognized,  and  confirmed,  with 
respect  to  the  waters  upon  the  public  lands,  the  doctrine  of  appro- 
priation, they  in  effect  declared  that  that  of  riparian  rights  did  not 
apply.  The  doctrine  of  appropriation  thus  established  was  not  a 
temporary  thing,  but  was  one  born  of  the  necessities  of  the  country 
and  its  people,  was  the  growth  of  years,  permanent  in  its  character, 
and  fixed  the  status  of  water  rights  with  respect  to  public  lands. 
.  .  .  We  are  of  the  opinion  that  the  plaintiffs  in  error  in  the 
present  case  acquired,  by  virtue  of  the  placer  mining  locations  held 
by  them,  no  riparian  ri-ghts  in  or  to  the  waters  of  Hurrah  Creek. 
They  undoubtedly  had  the  right  to  appropriate  such  of  the  unap- 
propriated waters  of  that  stream  as  were  needed  in  and  for  the 
working  of  their  mining  claims." 

1  Ketchikan  etc.  Co.  v.  CitizenB  etc.  2  164  Fed.  Bep.  657,  90  C.  C.  A.  473. 

Co.,    2    Alaska    120;    McFarland    v.  8  Van  Dyke  v.   Midnight   Sun   etc. 

Alaska   etc.  Co.,  3   Alaska   308;    Mc-  Co.,  177  Fed.  Eep.  85,  100  0.  C.  A. 

Closkey  v.  Pacific  Coast  etc.  Co.,  160  503. 
Fed.  Eep.  794,  87  C.  C.  A.  568. 
198 — Kin.  on  Iir. 
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§  1711.  Particular  features  of  the  State. — ^Arizona,  the  oldest 
irrigated  region  within  the  limits  of  the  United  States,  where  an- 
cient and  ruined  systems  of  irrigating  canals  and  reservoirs  serve 
as  models  for  modern  work,  is  much  interested  in  the  subject  of 
irrigation.  The  territory  covered  by  the  State  has  been  inhabited 
at  different  times  by  three  races  of  people,  each  making  use  of  irri- 
gation in  agricultural  operations.  Of  the  first  or  prehistoric  race 
very  little  is  known.  Evidence  abounds  that  this  race  inhabited 
Arizona  for  an  extended  period,  and  had  entirely  vanished  before 
the  coming  of  the  white  man  to  America.  ^  The  second  race  was 
that  of  the  Indians,  who  were  practicing  irrigation  in  a  primitive 
manner  at  the  advent  of  the  white  man.  The  third  race  is  that  of 
the  white  man,  who  has  taken  up  and  perfected  the  work  of  the 
former  inhabitants. 

The  surface  of  the  State  is  divided  into  two  clearly  defined  re- 
gions. In  the  northern  portion  is  a  plateau  with  an  elevation  of 
from  five  to  eight  thousand  feet.  This  plateau  is  mainly  a  level 
mesa,  except  where  there  are  groups  of  volcanic  mountains,  rising 
above  seven  thousand  feet,  and  in  the  San  Francisco  Mountains, 
attaining  an  elevation  of  13,000  feet.  The  climate  of  the  plateau 
region  is  typified  by  that  of  the  city  of  Flagstaff,  which  has  a  mean 

1  For  ancient  irrigation  in  Arizona,  see  Sees.  81,  82, 
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annual  temperature  of  about  45°  F.,  and  a  rainfall  of  nearly  20 
inches.  The  second  region  consists  of  broad  valleys,  separated  by 
narrow,  steep  ranges,  having  a  surface  varying  in  altitude  from 
nearly  sea  level  to  three  thousand  feet.  The  climatic  conditions  in 
this  region  are  typified  by  those  of  the  city  of  Phoenix,  where  tlie 
average  temperature  is  about  69°  F.,  or  about  the  same  as  that  of 
New  Orleans,  and  the  rainfall  is  five  inches.  There  are  but  two 
river  systems  within  the  State — the  Colorado  and  the  Gila.  The 
drainage  area  of  the  former  and  its  tributaries  comprise  about  one- 
half  of  the  State.  The  drainage  area  of  the  Gila,  with  its  numerous 
branches,  is  of  far  more  importance  agriculturally.  The  most  of 
the  agricultural  and  irrigable  land  is  situated  in  the  Gila  basin.2 

§  1712.  Irrigation  in  the  State. — ^According  to  the  meteorolog- 
ical reports  for  Arizona,  we  find  from  foothills  to  mountains  an 
annual  average  precipitation  of  from  12  to  25  inches,  and  on  the 
plains  and  mesas  of  the  western  and  southern  part  of  the  State  the 
very  low  average  of  from  3  to  12  inches.  Hence,  it  follows  for  the 
greater  part  of  the  State  irrigation  is  practiced  as  an  absolute 
necessity  to  successful  farming.  Without  irrigation  this  part  of 
Arizona  is  a  semi-tropical  desert;  with  irrigation  it  is  capable  of 
sustaining  a  dense  population,  limited  only  by  the  water  supply 
that  can  be  secured  by  ditches,  reservoirs,  and  wells,  and  by  the 
wisdom  shown  in  the  distribution  of  water  thus  obtained.  In  the 
lower  plains  the  temperature  is  such  that  crops  will  grow  and  ma- 
ture in  any  season  of  the  year,  provided  there  is  sufficient  moisture, 
and  in  many  respects  this  portion  of  the  State  is  not  unlike  the 
shores  of  the  Mediterranean,  where  irrigation  is  older  than  the  his- 

2  See,  also,  Irrigation  Near  Phoenix,  17.  S.  Geological  Survey,  Washington, 

Arizona,  by  Arthur  P.  Davis,  Water-  1908. 

Supply  and  Irrigation  Paper  No.  2,  Surface  Water  Supply  of  the  United 

XT.  S.  Geol.  Survey,  Washington,  1897;  States,    1907-8,    Part    IX,    Colorado 

Water  Storage  on  Salt  Eiver,  Arizona,  Biver  Basin,  prepared  under  the  diree- 

by  Arthur  P.  Davis,  Water-Supply  and  tion  of  M.  O.  Leighton,  by  W.  B.  Pree- 

Irrigation  Paper  No.  73,  U.  S.  Geo-  man  and  E.  H.  Bolster,  Water-Supply 

logical  Survey,  Washington,  D.  C.  Paper  No.  249,  IT.  S.  Geological  Sur- 

Surface  Water  Supply  of  the  Colo-  vey,  Washington,  1910. 

rado    Eiver   Drainage    Above    Yuma,  Same  as  last  above,  Water-Supply 

Arizona,  by  E.  L.  Meeker  and  H.  S.  Paper  No.  269,  IT.  S.  Geological  Sur- 

Eeed,   Water-Supply  Paper   No.   211,  vey,  Washington,  1911,. 
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tory  of  the  race  which  now  inhabits  them.  In  the  yalley  portion  of 
the  State  irrigation  is  feept  up  during  the  entire  year. 

The  area  in  the  State  under  irrigation  is  confined  largely  to  the 
watershed  of  the  Gila  River,  wherein  the  greatest  agricultural 
development  has  been  made.  The  rivers  tributary  thereto  lend 
themselves  much  more  readily  to  the  construction  of  canals  and 
ditches  and  comprise  much  more  ava,ilable  land,  whidh  will  ulti- 
mately be  reclaimed,  than  the  (Jbaiuage  area  'of  the  Colorado  River 
and  its  tributaries.  The  acreage  at  present  under  irrigation  in 
Arizona  may  be  regarded  as  approaching  the  masinium  possible 
to  the  present  supply  of  water,  and  the  methods  of  using  it.  All 
the  available  water  in  the  natural  streams'  and  lakes  have  been 
utilized,  and  any  extended  area  can  be  brought  under  cultivation 
only  by  greater  economy  in  using  the  existing  supply  or  by  the 
further  adoption  of  systems  of  storage  for  the  conservation  of  the 
flood  waters  now  annually  running  to  waste.  There  are  a  great 
many  storage  reservoir  sites  in  the  country,  and  irrigators  are  look- 
ing forward  to  this  method  as  the  most  effectual  means  of  obtaining 
relief  from  the  troubles  and  uncertainties  exiting  at  t)resent.  The 
National  Government  has  constructed  two  'of  its  projects,  the  Salt 
River  project  and  the  Yuma  project,  authorized  by  the  Reclamation 
Act.i 

In  the  matter  of  practical  irrigation,  in  most  eases  throughout  the 
State,  the  water  is  applied  by  the  flooding  Jnethad,  after  the  custom 
established  toy  the  Mexicans.  This  method  is  at  best  an  exceedingly 
wasteful  one,  where  there  is  such  a  scanty  supply  of  water ;  and  it 
has  been  demonstrated  in  many  cases  where  too  much  water  is  used 
that  better  crops  could  be  matured  by  using  th«  water  more  spar- 
ingly. This  would  also  have  the  effect  of  increasing  the  area  under 
cultivation. 

According  to  the  Census  Reports  of  1910,  the  total  number  of 
farms  irrigated  in  Arizona  in  1909  was  4,509.     Exclusive  of  Indian 

1  See,   also.   Irrigation  in-  the  Salt  from  the  XJ.  8.  Dept.  of  Agriculture, 

Eiver  Valley,  by  W.  H.  Code,  Special  Office  of  Experiment  Stations,  Bulle- 

Agent  of  the  United  States,  Eeport  of  tin  No.  86,  Irrigation  Investigations  in 

Irrigation    Invesftigations    for    1900,  Salt  River  Valley,  by  W.  H,  Code,  Ee- 

No.  2.     Eeprint  from  TJ.  S.  Dept.  of  print  from  tJ.  S.  Dept.  of  Agriculture, 

Agriculture,  Office  of  Experiment  Sta-  Office  of  Experiment  Stations,  Bulle- 

tions,  Bulletin  No.  104.    tJse  of  Water  tin  No.  119.' 
in  Arizona,  by  W.-  H.  Code,  Eeprint 
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reservations  the  total  was  3,847,  against  2,981  in  1899,  an  increase 
of  866,  or  29.1  per  cent.  The  total  acreage  irrigated  in  1909  was 
320,051  acres,  or,  excluding  Indian  reservations,  300,665  acres, 
against  185,396  acres  in  1899,  an  increase  of  115,269  acres,  or  62.2 
per  cent.  The  total  acreage  which  all  enterprises  were  capable  of 
supplying  with  water  in  1910  amounted  to  387,655  acres,  an  increase 
of  67,604  acres  over  the  area  irrigated  in  1909.  The  total  acreage 
reported  in  projects  completed  and  uncompleted,  including  those 
of  the  Government,  was  944,090  acres,  an  increase  of  624,039  acres 
over  the  area  actually  irrigated  in  1909.  This  indicates  in  a  gien- 
eral  way  the  area  which  will  be  available  for  settlement  within  the 
next  few  years. 

§  1713.  Constitntional  provisions. — The  new  constitution  of 
Arizona  upon  the  subject  of  water  rights  has  several  provisions. 
Article  XVII,  Sections  1  and  2,  provide : 

"Sec.  1.  The  common  law  doctrine  of  riparian  water  rights 
shall  not  obtain  or  be  of  any  force  or  effect  in"  the  State. 

"See.  2.  All  existing  rights  to  the  use  of  any  of  the  waters  in 
the  State  for  all  useful  or  beneficial  purposes  are  hereby  recognized 
and  confirmed." 

Article  XV,  Sections  1  to  19,  provide  for  the  creation  of  a  Cor- 
poration Commission,  among  whose  duties,  as  prescribed  by  Sections 
2  and  3,  is  to  be  found  the  following :. 

"Sec.  2.  All  corporations  other  than  municipal  engaged  in 
carrying  persons  or  property  for  hire,  or  in  furnishing  gas,  oil,  or 
electricity  for  light,  fuel,  or  power,  or  in  furnishing  water  for  irri- 
gation, fire  protection,  or  other  public  purposes,  or  in  furnishing, 
for  profit,  hot  or  cold  air  or  steam  for  heating  or  cooling  purposes, 
or  in  transmitting  messages  or  furnishing  public  telegraph  or  tele- 
phone service,  and  all  corporations  other  than  municipal,  operating 
as  common  carriers,  shall  be  deemed  public  service  corporations. 

"Sec.  3.  The  Corporation  Commission  shall  have  full  power  to, 
and  shall,  prescribe  just  and  reasonable  classifications  to  be  used, 
and  just  and  reasonable  rates  and  charges  to  be  made  and  collected, 
by  public  service  corporations  within  the  State  for  service  rendered 
therein,  and  make  reasonable  rules,  regulations,  and  orders  by  which 
such  corporations  shaU  be  governed  in  the  transaction  of  business 
within  the  State, ' '  etc. 
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Article  X,  Section  5,  also  provides: 

"Sec.  5.  No  lands  shall  be  sold  for  less  than  three  dollars  per 
acre,  and  no  lands  which  are  or  shall  be  susceptible  of  irrigation 
under  any  projects  now  or  hereafter  completed  or  adopted  by  the 
United  States  under  legislation  for  the  reclamation  of  lands,  or 
under  any  other  project  for  the  reclamation  of  lands,  shall  be  sold 
at  less  than  twenty-five  dollarg*per  acre;  provided,  that  the  State, 
at  the  request  of  the  Secretary  of  the  Interior,  shall  from  time  to 
time  relinquish  such  of  its  lands  to  the  United  States  as  at  any  time 
are  needed  for  irrigation  works  in  connection  with  any  such  Gov- 
ernment project,  and  other  lands  in  lieu  thereof  shall  be  selected 
from  lands  of  the  character  named  and  in  the  manner  prescribed  in 
Section  24  of  the  said  Enabling  Act."  ^ 

Article  XX,  Section  10,  provides: 

"Tenth.  There  are  hereby  reserved  to  the  United  States,  with 
full  acquiescence  of  this  State,  all  rights  and  powers  for  the  carry- 
ing out  of  the  provisions  by  the  United  States  of  the  Act  of  Con- 
gress, entitled,  'An  Act  appropriating  the  receipts  from  the  sale 
and  disposal  of  public  lands  in  certain  States  and  Territories  to 
the  construction  of  irrigation  works  for  the  reclamation  of  arid 
lands,'  approved  June  17,  1902,  and  Acts  amendatory  thereof  or 
supplementary  thereto,  to  the  same  extent  as  if  this  State  had  re- 
mained a  Territory." 

By  the  Enabling  Act  there  was  reserved  to  the  United  States 
and  excepted  from  the  operation  from  any  and  all  grants  made  or 
confirmed  by  the  Act  to  the  proposed  State,  all  lands  of  prospective 
value  for  the  development  of  water  power  or  power  for  hydro- 
electric use  or  transmission,  which  shall  be  ascertained  and  desig- 
nated by  the  Secretary  of  the  Interior,  within  five  years  after  the 
proclamation  of  the  President  declaring  the  admission  of  the  State.^ 

§  1714.  Criticism  of  the  Arizona  laws. — The  two  States  of  Ari- 
zona and  New  Mexico  may  be  considered  as  constituting  a  sort  of 
group  somewhat  separate  from  the  other  commonwealths  of  the 
arid  region  as  regards  their  original  laws  regulating  the  water  and 

1  For  the  Enabling  Aot,  admitting  2  gee  Enabling  Act,  Statutes  of  the 

Arizona  to  the  Union,  see  Stats,  of      United  States,  passed  at  the  2d  Ses- 
U.  S.,  2d  Sess.  61st  Cong.,  p.  557.  sion,  61st  Congress,  1909-1910,  p.  575. 
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water  rights  within  their  respective  jurisdictions.  The  early  legis- 
lation of  both  of  the  Territories  is  somewhat  similar,  and  both 
follow  largely  the  old  Spanish  and  Mexican  laws  upon  the 
subject.^  In  New  Mexico,  by  the  adoption  of  the  "Water  Code  of 
1907,2  many  of  the  Spanish  and  Mexican  laws  were  abrogated 
relative  to  the  subject,  while  in  Arizona  these  old  laws  are  still  in 
full  force  and  effect.  Indeed,  it  is  provided  in  the  statute  that 
the  regulation  of  acequias,  which  have  been  worked  according  to 
the  laws  and  customs  of  Sonora,  shall  remain  as  they  were  made 
and  used  up  to  the  date  of  the  passage  of  the  Act,  and  should  be 
enforced  and  observed.^  It  is  to  be  expected  that  about  the  first 
legislature  of  the  State  of  Arizona  will  follow  the  other  States  and 
enact  a  Water  Code  governing  the  subject  of  waters  and  water 
rights  within  the  new  State. 

There  are  no  special  statutes  now  upon  the  subject  of  the  adjudi- 
cation of  existing  rights;  but  that  subject  is  left  entirely  to  the 
equity  side  of  the  courts  under  general  provisions  for  equitable 
actions. 

The  legislature  is  to  be  criticised  for  its  failure  to  enact  earlier 
provisions  for  the  acceptance  and  operation  of  the  Carey  Act.  An 
irrigation  district  law  should  also  have  been  enacted  earlier.  How- 
ever, at  the  first  session  of  the  legislature  of  1912,  after  the  adoption 
of  the  constitution.  Acts  were  enacted  and  approved  accepting  the 
provisions  of  the  Carey  Act,  creating  drainage  districts,  and  also 
for  the  creation  of  irrigation  districts.  Enactments  in  aid  of  the 
National  Reclamation  Act  should  also  have  been  passed,  although 
this  feature  does  not  seem  to  have  hindered  the  Government  in 
projects  in  the  Territory  to  any  great  extent.* 

§  1715,  Title  to  water— Water  rights  defined.— In  the  Bill  of 
Rights  of  the  Territory  of  Arizona  is  to  be  found  the  following 
declaration : 

"All  streams,  lakes,  and  ponds  of  water  capable  of  being  used  for 
the  purpose  of  navigation  or  irrigation  are  hereby  declared  to  be 
public  property;  and  no  individual  or  corporation  shall  have  the 

1  For  the  Spanish  and  Mexican  laws,         3  Eev.  Stats.,  1901,  Sec.  4199, 
see  Sees.  570-584.  4  See  Sees.  1235-1286. 

2  For  the  laws  of  New  Mexico,  see 
Chap.  94,  Sees.  1924-1941. 
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right  to  appropriate  them  excliisively  to  their  own  private  use,  ex- 
cept under  such  equitable  regulations  and  restrictions  as  the  legisla- 
ture shall  provide  for  that  purpose."  ^ 

In  the  statutes  is  found  the  further  declaration: 
"All  rivers,  creeks,  and  streams  of  running  water  in  the  Territory 
of  Arizona  are  hereby  declared  public  and  applicable  to  the  pur- 
poses of  irrigation  and  mining^  as  herein  provided. ' '  2 

§  1716.  The  appropriation  of  water. — The  method  of  appropri- 
ation is  simple  and  somewhat  antiquated  as  compared  with  the 
method  in  the  States  having  adopted  water  or  irrigation  codes.  A 
notice  of  appropriation  must  be  posted  at  the  place  of  diversion  on 
the  stream,  a  copy  of  which  must  be  filed  and  recorded  in  the  office 
of  the  county  recorder  in  which  the  dam,  reservoir,  or  canal  con- 
templated is  to  be  constructed,  and  if  the  canal  runs  through  more 
than  one  county,  it  must  be  filed  and  recorded  in  each  county,  and 
a  copy  of  such  notice  must  also  be  filed  and  recorded  in  the  office 
of  the  secretary  of  the  State.  The  appropriator  must,  "within  a 
reasonable  time  thereafter,  construct"  the  necessary  works  and  use 
reasonable  diligence  to  maintain  the  same,  and  a  failure  to  do  this 
shall  be  held  to  work  a  forfeiture  of  such  right  to  the  water  or  waters 
attempted  to  be  appropriated.^ 

It  is  made  unlawful  for  any  one  to  obstruct  the  flow  of  streams 
by  any  works,  except  by  erecting  mills  and  machinery  for  mining 
purposes  or  for  the  reduction  of  metals,  as  the  right  to  irrigate  the 
fields  shall  be  preferable  to  all  others.  Where  reduction  works  or 
mining  apparatus  shall  be  placed  upon  lands  previously  held  for 
agricultural  purposes,  the  person  or  persons  so  holding  such  lands 
shall  be  entitled  to  remuneration  for  the  damages  caused  thereby. 
When  any  ditch  or  acequia  shall  be  taken  out  for  agricultural  pur- 
poses the  party  so  taking  out  such  ditch  shall  have  the  exclusive 
right  to  the  water,  or  so  much  as  may  be  necessary  for  his  purpose, 
and  if  at  any  time  the  water  so  required  shall  be  taken  for  mining 
operations,  the  person  owning  such  water  shall  be  entitled  to 
damages.2 

1  Kev.  Stats.,  Ariz.,  1901,  Sec.  22.  For  tlie  pollution  of  water  by  min- 

2  Rev.  Stats.,  Ariz.,  1901,  Sec.  4174.      ing  debris,  see  Arizona  Copper  Co.  T. 

1  Bev.  Stats.,  1901,  Sec.  4170.  Gillespie,  12  Ariz.  190,  100  Pac.  Eep. 

2  Ber.  Stats.,  1901,  Sees.  4178-4180.      465. 
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§  1717.  Reservoir  rights. — The  right  to  construct  reservoirs  for 
the  storage  of  waters  is  granted  as  well  as  the  use  of  the  natural 
channels  of  streams  to  conduct  such  stored  water  to  the  place  of  use, 
and  to  divert  the  same  below.  The  quantity  of  water  which  may  be 
again  taken  from  the  stream  is  subject  to  agreement  of  the  inter- 
ested parties.  But,  in  case  the  parties  can  not  agree  upon  the  divi- 
sion of  the  water,  it  shall  be  distributed  in  the  following  manner : 
"There  shall  be  ascertained  the  quantity  of  water  which  shall  flow 
into  said  natural  channel  from  the  storage  reservoir  and  from  that 
quantity  there  shall  be  deducted  one-half  of  one  per  centum  for  each 
one  mile  of  length  of  the  natural  channel  through  which  said  water 
shall  flow  before  being  diverted  therefrom."  ^ 

§  1718.  The  right  and  method  of  appropriation. — "All  the  in- 
habitants of  this  Territory,  who  own  or  possess  arable  and  irrigable 
lands,  shall  have  the  right  to  construct  public  or  private  acequias 
and  obtain  the  necessary  water  for  the  same  from  any  convenient 
river,  creek,  or  stream  of  running  water."  ^ 

It  is  also  further  provided  that: 

"Any  person  or  persons,  company  or  corporation  shall  have  the 
right  to  appropriate  any  of  the  unappropriated  waters  or  the  sur- 
plus or  flood  waters  in  this  Territory  for  delivery  to  consumers, 
rental,  milling,  irrigation,  mechanical,  domestic,  stock  or  any  other 
beneficial  purpose,"  and  they  are  given  the  right  to  construct  and 
maintain  reservoirs  and  the  other  necessary  works  for  the  same. 
"And  the  person  or  persons,  company  or  corporation  first  appro- 
priating water  for  the  purposes  herein  mentioned  shall  always  have 
the  better  right  to  the  same."  ^ 

1  Eev.  Stats.,  1901,  Sees.  4202,  4203.  Austin  v.  Chandler,   4  Ariz.  346,   42 

1  Eev.  Stats.,  1901,  Sec.  4176.  Pao.  Eep.  483 ;  Biggs  v.  Utah  etc.  Co., 

For  the  appropriation  of  water,  see  7  Ariz.  331,  64  Pac.  Eep.  494. 
Clough  V.  Wing,  2  Ariz.  371,  17  Pae.  2  Eev.  Stats.,  1901,  Sec.  4169. 

Eep.  453;  Boquillas  etc.  Co.  v.  Curtis,  See,   also,   Gould   v.    Maricopa   etc. 

11  Ariz.  128,  89  Pao.  Eep.  504;  afE'd,  Co.,  8  Ariz.  429,   76  Pac.  Eep.   598; 

212  U.  S.  339,  53  L.  Ed.  822,  29  Sup.  Salt  Eiver  etc.  Co.  v.  Nelsseu,  10  Ariz. 

Ct.   Eep.   493 ;    Howard  v.   Perrin,   8  9,  85  Pae.  Eep.  117,  12  L.  E.  A.;  N.  S., 

Ariz.  347,  76  Pac.  Eep.  460;  aff'd,  200  711;    Slosser  v.   Salt   Eiver   etc.   Co., 

U.  S.  71,  50  L.  Ed.  374,  26  Sup.  Ct.  7  Ariz.  376,  65  Pac.  Eep.  332;  Hayois 

Eep;  195;  Arizona  Copper  Co.  v.  Gil-  v.  Salt  Eiver  etc.  Co.,  8  Ariz.  285,  71 

lespie,  12  Ariz.  190,  100  Pac.  Eep.  465;  Pac.  Eep.  944. 
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§1719.    Ditches  and   canals  and  rights  of  way  th«refor.— 

"Whenever  such  public  or  private  acequias  shall  necessarily  run 
through  the  lands  of  any  private  individuals  not  benefited  by  said 
acequias  the  damages  resulting  to  such  private  individuals,  on  the 
application  of  the  parties  interested,  shall  be  assessed  by  the  probate 
judge  of  the  proper  county  in  a  summary  manner."  ^ 

In  case  a  community  or  peojjje  desire  to  construct  an  acequia  in 
any  part  of  the  State,  and  the  persons  desiring  to  construct  the 
same  are  the  owners  of  land  upon  which  they  design  constructing 
such  acequia,  no  one  shall  be  bound  to  pay  damages  for  such  land, 
as  all  persons  interested  in  the  construction  of  such  acequia  are  to 
be  benefited  thereby.^ 

Any  person  owning  land  which  may  include  a  spring  or  stream 
of  running  water,  or  owning  lands  upon  a  river  where  there  is  not 
population  suificient  to  form  a  public  acequia,  may  construct  a  pri- 
vate acequia  for  his  own  use,  subject  to  his  own  regulations,  provided 
it  does  not  interfere  with  the  rights  of  others.^ 

"The  regulations  of  acequias,  which  have  been  worked  according 
to  the  laws  and  customs  of  Sonora  and  the  usages  of  the  people  of 
Arizona,  shall  remain  as  they  were  made  and  used  up  to  this  day 
and  the  provisions  of  this  chapter  shall  be  enforced  and  observed 
from  the  day  of  its  publication. ' '  ^ 

Canals  and  ditches  must  be  kept  in  good  repair  by  their  respec- 
tive owners.  When  any  corporation,  association,  or  individual  fails 
to  keep  his  works  in  proper  repair,  so  that  the  water  may  be  de- 
liverfed  to  consumers,  then  it  is  lawful  for  such  consumers  who  have 
contracted  for  the  water  to  niake  such  repairs  at  their  own  cost, 
which  cost  and  charge  shall  be  a  lien  on  such  works  and  may  be 
foreclosed  the  same  as  other  liens  on  real  estate.^ 

All  owners  or  operators  of  irrigating  canals  are  required  to  re- 
move from  the  banks  of  their  canals  all  weeds  growing  thereon.® 

"All  owners  and  proprietors  of  arable  and  irrigable  land  border- 
ing on  or  irrigable  by  any  public  acequia  shall  labor  on  such  pubUe 
acequia  whether  such  owners  or  proprietors  cultivate  the  land  or 
not."  ^    And,  "All  persons  interested  in  a  public  acequia,  whether 

1  Eev.  Stats.,  1901,  See.  4177.        4  Eev.  Stats.,  1901,  Sec.  4199. 

2  Eev.  Stats.,  1901,  Sec.  4186.         5  Rev.  Stats.,  1901,  Sees.  4172,  4173, 
See  Biggs  v.  Utah  etc.  Co.,  7  Ariz.   4185. 

331,  64  Pae.  Eep.  494.  6  Eev.  Stats.,  1901,  Sec.  4183. 

8  Eev.  Stats.,  1901,  Sec.  4201.        7  Eev.  Stats.,  1901,  See.  4182. 
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owners  or  lessees  of  land,  shall  labor  thereon  in  proportion  to  the 
amount  of  land  owned  or  held  by  them  and  which  may  be  irrigated 
or  subject  to  irrigation. ' '  * 

Suitable  bridges  and  crossings  must  be  constructed  by  the  owners 
of  ditches  wherever  they  cross  public  highways.^ 

By  the  Act  approved  March  17,  1903,io  all  dams,  reservoirs, 
canals,  and  other  works  and  property  used  for  and  in  con- 
nection with  the  development,  storage,  and  distribution  of  water 
for  the  purpose  of  generating  electricity  was  exempted  from  taxa- 
tion for  a  period  of  nine  years  from  date  of  Act,  upon  the  ownerfe 
complying  with  the  provisions  of  the  Act  by  filing  a  notice  of  the 
intention  to  construct  such  plant  and  giving  therein  a  full  descrip- 
tion of  such  plant.  Work  must  be  commenced  upon  such  plant 
within  six  months  from  the  date  of  the  filing  of  such  notice  and 
prosecuted  with  due  diligence  to  completion.  A  failure  to  comply 
with  the  provisions  of  the  Act  shall  be  grounds  for  the  forfeiture  of 
the  exemption.  In  the  construction  of  the  works  and  the  use  of 
the  water  valid  and  existing  rights  must  not  be  interfered  with.  By 
the  Act  of  March  21,^1  the  above  exemption,  under  the  same  con- 
ditions, was  extended  for  a  period  of  ten  years  from  the  date  of  the 
latter  Act. 

By  the  Act  of  March  19,  1903,12  all  works  constructed  for  the 
development,  conservation,  storage,  and  distribution  of  water  for 
mining,  manufacturing,  and  agricultural  purposes  were  exempted 
from  taxation. 

§  1720.  Overseers  of  acequias  or  public  ditches. — ^It  is  pro- 
vided that  it  shall  be  the  duty  of  the  several  justices  of  the  peace 
in  the  State  to  call  together  in  their  respective  precincts  all  the 
owners  and  proprietors  of  land  irrigated  by  any  public  acequia,  for 
the  purpose  of  electing  one  or  more  overseers  of  said  acequia  for  the 
year.  The  manner  of  conducting  such  election  and  the  number  of 
overseers  shall  be  regulated  by  the  justices  of  the  peace  of  their 
respective  precincts,  and  the  only  persons  entitled  to  vote  at  such 

8  Eev.  Stats.,  1901,  Sec.  4184.  n  Laws,  1907,  p.  170. 

9  Eev.  Stats.,  1901,  Sees.  4205-4208.  12  Laws,  1903,  p.  136. 

10  Laws,  1903,  p.  39. 


3164  AEIZONA.  . 

elections  are  the  owners  and  proprietors  of  land  irrigated  by  the 
acequia. 

It  is  the  duty  of  the  Overseers  to  superintend  the  opening  and 
repairs  of  the  aeeqnias;  to  apportion  the  number  of  laborers  to  be 
furnished  by  the  owners  of  the  lands ;  to  regulate  them  according  to 
the  quantity  of  land  to  be  irrigated  by  each  one  from  the  acequia ; 
to  distribute  and  apportion  th|,  water,  and  in  making  such  appor- 
tionment he  shall  take  into  consideration  the  nature  of  the  seed 
sown  or  planted;  and  to  conduct  and  carry  on  such  distribution 
with  justice  and  impartiality.  During  the  years  of  scarcity  of 
water,  owners  of  fields  shall  have  preference  of  the  water  for  irriga- 
tion according  to  the  dates  of  their  respective  occupation  of  the 
land,  either  by  themselves  or  their  grantors.  Then  follow  pro- 
visions that  it  shall  be  the  duty  of  the  owners  of  lands  to  furnish 
laborers  as  required  by  the  overseer;  for  the  removal  and  punish- 
ment of  the  overseer  in  ease  of  wilfully  neglecting  or  refusing  to 
fulfill  the  duties  of  his  of&ee,  or  for  malfeasance  in  office.  Pines  are 
prescribed  for  the  refusal  of  land  owners  to  furnish  the  number 
of  laborers  required ;  for  the  interference  with  the  acequia  or  works 
without  the  consent  of  the  overseer,  all  of  which  fines  and  forfeiture 
shall  be  for  the  benefit  of  the  public  acequia.  ^ 

The  overseer  may  be  removed  from  office  upon  a  second  conviction 
for  the  failure  to  perform  his  duty,  and  a  new  overseer  elected.^ 

§  1721.  Corporations  and  companies. — Corporations  and  com- 
panies may  be  organized  for  the  purpose  of  appropriating  water 
either  for  their  own  use  or  for  the  sale  or  rental  of  the  water  to 
others.  Railroad  companies  are  given  power  to  appropriate  water 
and  to  acquire  rights  of  way  for  their  own  use.i 

"All  corporations,  associations,  or  individuals,  owning,  manag- 
ing, or  controlling  any  canals,  irrigating  ditches,  flumes,  pipe  lines, 
or  other  means  for  conveying  water  from  any  public  stream  in  this 
Territory,  on  or  to  the  lands  of  occupants,  for  the  purpose  of  selling, 
hiring,  or  letting  the  same  to  such  occupants  for  pay  or  hire,  shall 
not  sell,  hire,  or  let,  .or  contract  to  sell,  hire,  or  let,  more  water  than 

1  Eev.  Stats.,  1901,  Sees.  4187-4195.  2  Eev.  Stats.,  1901,  Sees.  4193,  4194. 

See  Dyke  v.  CaldweU,  2  Ariz.  394,  l  Eev.  Stats.,  1901,  Sees.  859-861. 

18  Pae.  Eep.  276 ;  Clifford  v.  Laurrien, 
2  Ariz.  202, 11  Pae.  Eep.  397. 
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the  said  canals,  ditches,  flumes,  or  pipe  lines  may  be  estimated  to 
carry  at  any  one  time,  whether  such  contract  be  made  for  measured 
time  or  acreage  quantity."  ^ 

There  rests  upon  such  a  corporation,  so  long  as  it  uses  its  fran- 
chise, a  duty  to  render  the  public  at  a  reasonable  rate  the  services 
in  furnishing  the  water  for  which  it  was  created.  ^ 

Article  XV  of  the  new  State  constitution  *  provides  for  the  crea- 
tion of  a  Corporation  Commission  with  power  to  fix  just  and  reason- 
able rates  and  charges  for  the  furnishing  of  water  for  irrigation  and 
other  purposes. 

§  1722.  Criminal  statutes. — ^It  is  made  a  misdemeanor  to  steal 
water,  1  so,  also,  for  any  person  during  the  season  when  there  is  a 
scarcity  of  water  for  irrigation  to  waste  water.2  So,  also,  for  any 
person  to  unlawfully  use  the  water  from  any  acequia  or  irrigat- 
ing canal  without  the  proper  gates  required  by  law,  or  for  any  per- 
son to  unlawfully  construct  or  maintain  any  dam,  or  in  any  way 
impede  the  free  passage  of  the  water  in  any  irrigating  canal  or 
acequia.3  So,  also,  the  failure  to  construct  the  proper  bridges,  or 
to  permit  water  to  flow  from  irrigating  canals  over  the  highways.* 

All  by-paths  or  foot  paths  across  any  cultivated  fields  are  pro- 
hibited, under  penalty  of  a  fine  not  to  exceed  $10,  for  the  benefit  of 
the  public  acequia,  to  be  assessed  in  a  summary  manner  by  the  jus- 
tice of  the  peace  of  the  precinct,  "and  if  the  person  so  offending 
shall  not  have  the  wherewith  to  pay  the  fine,  he  shall  be  adjudged 
and  sentenced  to  work  ten  days  on  the  public  acequia. "  ^  It  is  also 
made  a  misdemeanor  for  the  failure  to  remove  weeds  from  the  banks 
of  canals.^  So,  also,  for  the  failure  of  the  overseer  of  a  ditch  or 
acequia  to  perform  his  duties.'^  So,  also,  the  failure  of  land  own- 
ers to  furnish  laborers  at  the  request  of  the  overseer,  and  the  unlaw- 
ful obstruction  of  acequias.^ 

2  Kev.  Stats.,_  1901,  See.  4171.  8  Eev,  Stats.,  Penal  Code,  1901,  Sees. 

3  Salt    Eiver'  Valley   Canal    Co.    v.      530,  531. 

Nelssen,  10  Ariz.  9,  85  Pae.  Eep.  117,  *  Eev.  Stats.,  Penal  Code,  l901.  Sees. 

12  L.  E.  A.,  N.  S.,  711.  528,  529,  4207. 

4  For  which  see  Sec.  1713.  b  Eev.  Stats.,  1901,  Sec.  4181. 

1  Eev.  Stats.,  Penal  Code,  1901,  Sees.  6  Eev.  Stats.,  1901,  See.  4183. 
456,  493.  1  Eev.  Stats.,  1901,  See.  4193. 

2  Eev.  Stats.,  Penal  Code,  1901,  Sec,  s  Eev.  Stats.,  1901,  .Sees.  4195,  4196. 
612. 
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All  fines  and  forfeitures,  recovered  for  the  use  and  benefit  of  any 
public  acequia,  shall  be  applied  by  the  overseers  in  improving  and 
repairing  the  same.^ 

§  1723.  Riparian  rights  in  Arizona. — The  doctrine  of  riparian 
rights  as  recognized  by  the  common  law  is  entirely  abolished  by 
statute  and  Court  decision.  It  is  provided:  "The  common  law 
doctrine  of  riparian  water  rights  shall  not  be  of  any  force  or  effect 
in  this  Territory."  ^  It  is  held  that  the  arid  condition  of  the  coun- 
try and  the  necessities  of  the  people  require  the  change  to  the  Arid 
Eegion  Doctrine  of  appropriation.^ 

9  Rev.  Stats.,  1901,  See.  4197.  483;  Arizona  Copper  Co.  v.  Gillespie, 

1  Rev.  Stats.,  1901,  See.  4168.     See,  12  Ariz.  190,  100  Pae.  Rep.  465. 

also.  Art.  XVII,  Sec.  1,  Constitution,  '  2  The  common  law  rule  against  ob- 

Sec.  1713.  structing  running  streams  to  the  in- 

See,  also,  Boquillas  etc.  Co.  v.  Our-  jury  of  adjacent  lands  applies  in  Ari- 

tis,  11  Ariz.  128,  89  Pac.  Rep.  504;  zona  to   well-defined   arroyos,   or  the 

aflf'd,  213  U.  S.  339,  53  L.  Ed.  822,  29  natural   channels   through   which  sur- 

Sup.  St.  Rep.  493;  Olough  v.  Wing,  2  face  or  flood  waters  flow.     Kroeger  v. 

Ariz.  371,  17  Pae.  Rep.  453;  Austin  v.  Twin  Buttes  R.  Co.,  13  Ariz.  348,  114 

Chandler,  4  Ariz.  346,  42  Pac.  Rep.  Pae.  Rep.  553. 
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§  1724.  Particular  features  of  the  State.— The  State  of  Cali- 
fornia is  traversed  by  the  Sierra  Nevada  Mountains  and  the  Coast 
Range,  both  of  which,  in  a  general  way,  are  parallel  to  the  Pacific 
Coast.  The  greater  part  of  the  agricialtural  land  of  the  State  lies 
in  the  great  central  valley,  between  these  ranges,  and  in  the  portion 
of  the  State  south  of  the  Kem  River,  sometimes  called  the  Tehach- 
api.  Mountains.  In  most  of  the  sections  of  the  State  there  is  usually 
sufficient' rainfall  for  the  maturing  of  some  crops,  although  there  are 
some  sections  where  no  crops  can  be  grown  without  irrigation.  The 
normal  annual  precipitation  ranges  from  about  two  inches  in  the 
Imperial  Valley,  in  the  southeastern  part  of  the  State,  to  above 
sixty  inches  along  the  coast  in  the  western  part.  The  rivers  are 
small,  except  the  Coloradoj  which  separates  Arizona  from  California 
in  the  southeast  portion  of  the  State.  The  State,  with  its  varied 
topography,  soil,  and  climate,  offers  an  interestiimg  field  for  the 
study  of  irrigation,  which  we  will  discuss  in  the  following  section.^ 

§  1725.  Irrigation  in  the  State. — "With  th«  exception  of  the  ex- 
treme northwestern  portion,  irrigation  is  practiced  to  some  extent 
throughout  the  entire  State  of  California,  but  the  larger  part  of  the 

1  See,  also,  for  additional  data,  Call-  213,  TJ.  S.  Geological  Survey,  Wasliing- 
fornia  Hydrography,  by  Joseph  B.  ton,  1903;  Surface  Water  Supply  of 
Lippinoott,  Water-Supply  and  Irriga-  the  United  States,  1909,  Part  XI,  Cali- 
tion  Paper  No.  1,  U.  S.  Geological  Sur-  f  ornia,  prepared  under  the  direction  of 
vey,  Washington,  1903 ;  Storage  Eeser-  M.  O.  Leighton  by  W.  B.  Clapp  and 
voirs  on  Stony  Creek,  California,  by  F.  F.  Henshaw,  Water-Supply  Paper 
Bert  Cole,  WateT-Supply  and  Irriga-  No.  271,  U.  S.  Geological  Survey, 
tion  Paper  No.  86,  TJ.  S.  Geological  Washington,  1911 ;  Water  Eesources  of 
Survey,  Washington,  1903;  Surface  Antelope  VaUey,  California,  by  Harry 
Water  Supply  of  California,  1906,  by  E.  Jolinson,  Water-Supply  Paper  No. 
W.  B.  Clapp,  District  Hydrographer,  278,  U.  8.  Geological  Survey,  Wash- 
Water-Supply  and  Irrigation  Paper  No.  ington,  1911. 
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irrigated  land  lies  in  the  south  portion  of  the  great  central  valley, 
between  the  two  ranges  of  mountains  and  in  the  south  part  of  the 
state. 

No  other  State  of  the  Union  produces  such  a  variety  of  crops,  and 
in  no  other  State  has  agricultural  land  reached  the  selling  price  of 
the  semi-tropical  fruit  orchards  of  Southern  California.  Except 
in  a  few  localities,  there  is  not  in  California  the  absolute  necessity 
for  irrigation  that  exists  in  most  of  the  other  Western  States.  On 
nearly  all  of  the  lands  that  are  irrigated  some  crops  will  grow  with- 
out the  artificial  application  of  water.  The  most  valuable  crops, 
however,  usually  require  irrigation,  and  with  it  the  yield  of  all 
crops  is  greatly  increased.  In  years  of  drought  an  irrigation  system 
is  an  insurance  against  crop  failure. 

Reports  upon  the  conditions  of  that  State  show  that  California 
is  utilizing  practically  all  of  her  water  resources  and  employing  all 
the  methods  peculiar  to  other  localities.  Irrigators  are  using  sur- 
face waters  from  the  streams,  drainage  water,  sewage  water,  water 
from  catchment  basins,  and  other  subterranean  sources,  water  from 
artesian  wells,  from  tunnels  run  into  mountain  sides,  and  water 
impounded  in  reservoirs,  filled  by  large  or  small  drainage  areas. 
The  present  California  idea  is  that  water  is  gold,  and  that  it  is 
hunted  for  and  appropriated  with  as  much  ardor  as  the  precious 
metal  itself  was  in  the  earlier  history  of  the  State. 

Up  to  a  few  years  ago  California  was  ahead  of  any  other  State 
of  the  Union  in  the  development  of  her  water  supply  and  number, 
size,  and  boldness  of  design  of  her  irrigation  works,  but  within 
recent  years  some  of  the  other  States  are  forging  ahead.  For  ex- 
ample, as  reported  by  the  census  of  1910,  Colorado  in  1909  had 
something  like  30,000  acres  more  under  irrigation  than  did  Califor- 
nia. The  State  of  Idaho  has  some  of  the  largest  projects  in  the 
country,  especially  those  operating  under  the  Carey  Act.  But  the 
State  of  California  has  made  great  advancement  in  this  part  of  her 
development,  and  has  reduced  to  an  exact  science  the  amount  of 
water  that  can  be  applied  to  a  tract  of  land  at  certain  intervals  with 
the  best  results,  both  in  quantity  and  quality  of  crops,  and  thus  is 
rapidly  doing  away  with  the  wasteful  methods  of  the  past.  This 
advancement  was  rendered  possible  in  that  State  by  the  existing 
extremes — the  economic  uses  of  water  rendered  necessary  by  scanty 
supply,  and  the  dense  population  in  some  localities. 

199 — ^Kln.  on  Irr. 
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It  is  safe  to  say  that  California  owes  the  larger  portion  of  its 
prominence,  which  it  occupies  today,  to  the  result  of  irrigation. 
The  localities  where  irrigation  has  been  practiced  the  longest  and 
most  extensively  have  gained  the  widest  reputation  outside  of  the 
State.  Almqst  every  step  taken  in  advance  in  California's  pros- 
perity since  the  first  great  rush  for  gold  has  been  anticipated  by 
new  and  more  extensive  irrigation  development.  It  is  no  exaggera- 
tion to  say  that  were  it  not  ^or  irrigation  the  fame  of  California 
would  be  confined  to  the  products  of  her  mines,  and  she  would  not 
have  more  than  half  her  present  population.  Without  irrigation 
the  major  portion  of  the  State,  which  is  today  thickly  populated 
and  in  the  highest  degree  productive,  would  still  be  in  its  original 
barren  condition.  ^ 

As  reported  by  the  census  of  1910,  the  total  number  of  farms  irri- 
gated in  California  in  1909  was  39,352,  as  against  25,675  in  1899^  an 
increase  of  13,677,  or  53.3  per  cent,  during,  the  decade.  The  total 
area  irrigated  in  1909  was  2,664,104  acres,  as  against  1,446,114 
acres  in  1899,  an  increase  of  1,217,990  acres,  or  84.2  per  cent.    The 


1  See,  also,  Irrigation  in  Santa 
Clara  Valley,  California,  by  S.  Fortier, 
Engineer  in  Charge,  Office  of  Experi- 
ment Stations,  TJ.  S.  Dept.  of  Agricul- 
ture, Reprint  from  Bulletin  No.  158, 
Washington,  1905;  Irrigation  Condi- 
tion'a  in  the  Imperial  Valley,  Califor- 
nia, by  J.  E.  Boadhous,  Agent  and 
Expert;  also,  Distribution  and  Use  of 
Water  in  Modesto  and  Turlock  Irriga- 
tion Districts,  California,  by  Prank 
Adams,  Irrigation  Engineer;  also,  Be- 
lation  of  Irrigation  to  Yield,  Size, 
Quality,  and  Commercial  Suitability  of 
Fruits,  by  B.  J.  Wickson,  Prof,  of 
Agricultural  Practice  in  the  University 
of  California,  Separate  No.  3,  Annual 
Beport  of  the  Irrigation  and  Drainage 
Investigations,  1904,  Office  of  Experi- 
ment Stations,  U.  S.  Dept.  of  Agricul- 
ture, Washington,  1905. 

The  Agricultural  Situation  in  Cali- 
fornia, by  Blwood  Mead,  Irrigation 
Expert  in  charge;  Irrigation  Problems 
of  Honey  Lake  Basin/  California,  by 


William  E.  Smythe,  vice  president  of 
the  California  Water  and  Porest  Asso- 
ciation; Figures  and  Water  Eights  of 
Yuba  River,  California,  by  Marsden 
Manson,  C.E.,  Ph.D.;  Irrigation  Inves- 
tigations on  Cache  Creek,  by  J.  M. 
Wilson,  Agent  Expert,  Irrigation  In- 
vestigations;  Report  of  Irrigation 
Problems  in  Salinas  Valley,  by  Charles 
D.  Marx,  Prof,  of  Civil  Engineering 
in  Leland  Stanford  Junior  University; 
Irrigation  on  San  Joaquin  Biver,  by 
Frank  Soule,  Prof,  of  Civil  Engineer- 
ing in  the  University  of  California; 
Water  Appropriation  from  Kings 
River,  by  C.  E.  Grunsky,  City  Engineer 
of  San  Francisco;  Problems  of  Water 
Storage  on  Torrential  Streams  in 
Southern  California,  Typified  by 
Sweetwater  and  San  Jacinto  Rivers, 
by  James  D.  Schuyler,  Hydraulic  En- 
gineer; all  included  in  Bulletin  No. 
100,  Office  of  Experiment  Stations,  U. 
S.  Dept.  of  Agriculture. 
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total  acreage  which  all  enterprises  were  capable  of  irrigating  in  1909 
was  3,619,378  acres.  The  area  included  in  projects  completed  or 
under  construction  in  1910  was  5,490,360  acres. 

Of  the  area  irrigated  in  1909,  according  to  the  report,  only  400 
acres  were  irrigated  under  the  United  States  Reclamation  projects, 
and  no  area  under  the  Carey  Act.  Irrigation  districts,  co-operative 
enterprises,  and  individual  partnership  enterprises,  which  together 
supplied  about  72kper  cent  of  the  acreage  irrigated  in  1909,  are  all 
controlled  by  the  water  users.  Commercial  enterprises  or  corpora- 
tions organized  for  profit,  the  only  other  class  in  the  State  that  irri- 
gated any  extensive  area  in  1909,  supplied  28  per  cent  of  the  total 
irrigated  area. 

§  1726.  Criticism  of  the  California  laws. — ^In  the  present  chap- 
ter we  have  endeavored  to  set  forth  an  abstract  of  the  statutory 
laws  of  the  State  of  California  upon  the  subjects  of  waters  and  water 
rights  and  the  construction  of  those  laws  by  the  courts.  The  task 
has  been  an  arduous  one  for  the  reasons  explained  herein ;  and  per- 
haps it  may  be  deemed  by  some  that  more  space  has  been  devoted 
to  the  chapter  than  there  should  have  been.  But  these  laws  have 
been  abstracted  down  to  the  smallest  possible  space  and  still  give  an 
intelligent  statement  of  what  they  contain. 

Upon  the  subject  of  the  appropriation  of  water,  the  old  California 
code  adopted  in  1872  is  still  in  force  with  some  slight  amendments.  ^ 
This  code  simply  embodies  in  statutory  language  those  rules  and 
regulations  adopted  by  the  early  California  miners  for  the  govern- 
ment of  water  rights  within  their  respective  mining  districts  and 
afterward  recognized  by  Congress  as  the  Arid  Region  doctrine  of 
appropriation,  and  which  rules  and  regulations  the  courts,  long 
prior  to  their  enactment  into  statutory  law,  had  upheld  as  a  matter 
more  largely  based  upon  necessity  than  upon  law.^  But  this  code, 
according  to  the  best  accepted  authorities,  based  upon  actual  experi- 
ence in  other  States,  is  antiquated  and  out  of  date,  and  not  the  best 
law  for  governing  the  appropriation  and  distribution  of  waters, 
especially  in  thickly  settled  communities.  It  is  as  antiquated  and 
out  of  date  as  is  the  measurement  of  water  by  the  miner's  inch,  for 

1  See  Sees.  1410-1422,  Civil  Code;  2"  Doctrine  of  appropriation,  Bee  Chap.' 
Kerr's  Cye.  Codes,  pp.  1137-1164.  32,  Sees.  595-626. 

2  For  the  history  of  the  Arid  Ecgion 
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which  the  California  code  still  provides,  as  compared  to  the  more 
modern  measurement  by  the  cubic  foot  per  second  of  time  or  the 
acre-foot.  For  many  years  this  simple  code  existed  in  California 
without  change,  and  the  right  to  the  use  of  water  was  based  upon  its 
actual  application  to  some  beneficial  or  useful  purpose.  Then  came 
the  decision  in  the  case  of  Lux  v.  Haggin,3  in  1886,  which  fixed  upon 
the  State  the  common  law  doejjrine  of  riparian  rights,  without  use, 
in  addition  to  the  doctrine  already  adopted  of  prior  appropriation. 
These  two  rules  of  law  are  as  opposite  in  principle  as  it  is  possible  to 
find  two  rules — ^the  one  that  in  order  to  acquire  a  right  to  the  use  of 
water  it  must  be  actually  diverted  from  the  natural  stream  and 
applied  to  some  beneficial  use  or  purpose,  and  the  other  that  the 
water  must  be  permitted  to  flow  by  the  lands  of  the  riparian  owners 
as  it  was  wont  to  flow  by  Nature.  As  stated  by  a  California  Fed- 
eral Judge  for  the  Circuit  Court  of  Appeals  in  an  Alaska  case, 
"The  common  law  doctrine  of  riparian  rights  being  wholly  incon- 
sistent with  and  antagonistic  to  that  of  appropriation,  it  necessarily 
follows  that  when  the  Federal  and  State  Governments  assented  to, 
recognized,  and  confirmed,  with  respect  to  the  waters  upon  the 
public  lands,  the  doctrine  of  appropriation,  they  in  effect  declared 
that  that  of  riparian  rights  did  not  apply. ' '  *  But  in  California 
this  rule  has  noit  been  followed,  as  the  courts  have  attempted  to 
maintain  both  systems.  The  result  is  that  from  the  date  of  the  de- 
cision in  the  Lux  v.  Haggin  case  to, the  present  there  has  been  an 
"irrepressible  conflict"  in  the  State  in  attempting  to  reconcile  these 
contrary  doctrines  and  enable  both  to  exist  side  by  side.  And  upon 
this  question  alone  millions  of  dollars  have  been  expended  in  litiga- 
tion, and  still  the  question  is  as  unsettled  as  it  was  when  the  conflict 
flrst  began.  It  never  will  be  settled  until  there  is  some  effective 
statutory  law  enacted  to  dispose  of  all  claims  to  water  by  riparian 
owners,  except  that  quantity  which  is  actually  applied  by  them  to 
some  beneficial  use  or  purpose.  They  have  such  a  statute  in  Oregon, 
and  it  could  be  adopted  in  California.^ 
If  the  signs  of  the  times  indicate  anything,  which  is  not  always 

3  69  Cal.  255,  4  Pac.  Eep.  919,  10  6  Oregon   Statutes    of    1909,   Chap. 
Pac.  Eep.  674.  216;  Lord's  Oregon  Laws,  Sees.  6575 

4  Judge  Eoss  in  Van  Dyke  v.  Mid-  et  seq.    See,  also,  Sec.  1997. 
night  Sun  etc.  Co.,  177  Fed.  Eep.  85, 

100  C.  C.  A.  503. 
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the  case  in  California,  the  State  is  on  the  eve  of  a  complete  change 
in  its  system  of  laws  upon  the  subjects  of  water  and  water  rights. 
Already  there  has  been  adopted  a  statute,  sijnilar  statutes  to  which 
are  always  made  the  fundamental  declaration  of  the  constitutions 
or  statutes  of  the  other  States  adopting  the  laws  of  State  control  or 
of  State  administrative  laws,^  that:  "All  the  water  or  the  use  of 
water  within  the  State  of  California  is  the  property  of  the  people 
of  the  State  of  California. ' '  '^  Again,  in  the  "Water  Power  Act  of 
1911,8  with  the  exception  of  the  question  of  the  determination  of 
existing  rights,  there  were  conferred  upon  the  board  of  control,  for 
the  purposes  of  that  Act  only,  almost  the  exact  powers  and  duties 
which  are  conferred  upon  the  Wyoming  Board  of  Control  for  all 
purposes.^  Furthermore,  there  have  been  several  attempts  at  re- 
cent sessions  of  the  California  legislature  to  adopt  a  statute  similar 
in  many  respects  to  that  of  Wyoming.  But  these  bills  failed  simply 
from  lack  of  votes.  It  remains  to  be  seen  what  the  Conservation 
Commission  created  at  the  last  session  of  the  legislature,  under  the 
powers  and  duties  conferred  upon  it,  will  do  in  this  respect.^" 

There  is  one  subject  as  to  the  California  statutory  laws  which 
should  be  severely  criticised,  and  that  is  the  habit  of  the  legislature 
when  it  enacts  a  law  upon  a  certain  phase  of  a  subject  to  retain  all 
previous  laws  upon  the  same  subjgct.  There  are  many  examples  of 
this,  but  one  will  suffice.  There  are  two  existing  statutory  laws 
relative  to  the  powers  and  duties  of  the  county  supervisors  to  fix 
water  rates  for  the  furnishing  of  water  outside  of  cities  and  towns. 
There  is  the  Act  of  1880  "  and  the  Act  of  1885.12     This  habit 

6  See  Chap.  68,  Sees.  1337-1367.  12  Stats,  and  Amdts.,  1885,  p.  95; 

7  Amendment    to    Civil    Code,    See.      Gen.  Laws.,  Henning,  p.  601. 

1410,  Stats,  and  Amdts.,  1911,  Chap.  "It  is  believed  that  the  foregoing 

407,  p.  821;  2  Kerr's  Cye.  Codes,  p.  Act  fully  supersedes  Stats.  1880,  p.  16, 

1137.  Chap.  21."     Gen.  Law  of  California, 

8  Stats,    and    Amdts.,    1911,    Chap.  Henning,  p.  604. 

406,  p.  813;  Kerr's  Bien.  Supp.,  1911,  See,  also,  MeFadden  v.  Los.  Angeles 

p.  1468.    See,  also.  See.  1732.  County,  74  Cal.  571,  16  Pao.  Rep.  397 ; 

9  For  the  board  of  control  under  the  Crow  v.  San  Joaquin  etc.  Irr.  Co.,  130 
Wyoming  law,  see  Sees.  2102,  2103.  Cal.   309,   62   Pac.  Rep.   562;    Fresno 

10  See  Stats,  and  Amdts.,  1911,  Canal  etc.  Co.  v.  Park,  129  Cal.  437, 
Chap.  408,  p.  822;  Kerr's  Bien.  Supp.,  62  Pac.  Eep.  87;  Hildreth  v.  Monte- 
1911,  p.  1023.    See,  also.  See.  1752.  cito  etc.  Co.,  139  Cal.  22,  72  Pae.  Eep. 

11  Stats,  and  Amdts.,  1880,  p.  16.  395. 
See,  also.  Sees.  1744,  1745,  note. 
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leads  to  confusion,  endless  search  upon  the  part  of  the  court  and 
bar  to  determine  just  what  the  law  is,  and,  where  the  phrasing  is 
somewhat  different,  it  requires,  at  times,  several  constructions  by 
the  Supreme  Court. 

During  recent  sessions  of  the  legislature  a  number  of  boards  and 
commissions  have  been  created.  Our  criticism  upon  this  subject  is 
that  there  are  now  too  many  b(^rds  which  simply  act  in  an  advisory 
capacity  and  not  enough  active  boards  with  authority.  Take,  for 
example,  the  "advisory  board"  and  the  "consulting. board"  to  the 
department  of  engineering. ^^  Again,  the  only  powers  conferred 
upon  the  conservation  commission  by  the  Act  of  1911 1*  are  to  in- 
vestigate certain  subjects  and  to  make  a  report  thereon. 

California  led  the  "Western  States  in  its  irrigation  district  law. 
The  law  commonly  designated  as  the  Wright  Act  has  been  at  least 
followed  by  every  State  and  Territory  adopting  such  a  law,  and  in 
a  number  of  the  States-  it  has  been  literally  copied.  California 
was  also  the  battlefield  upon  the  question  of  the  constitutionality  of 
that  law.  IS  Many  of  the  States  withheld  the  enactment  of  such  a 
law  until  this  question  was  settled,  then,  by  adopting  the  California 
statute,  they  also  adopted  the  decisions  holding  that  the  law  was 
constitutional.  But  in  recent  years  California  seems  to  have  gone 
district  mad.  Besides  the  irrigation  district  law,  there  are  general 
statutes  providing  for  the  organization,  control,  and  operation  of 
municipal  water  districts  of  two  classes,is  reclamation  districts,^'' 
levee  districts,^*  protection  districts, ^^  overflow  districts,20  and 
storm  water  distriets.^i  Besides  these,  there  are  a  number  of  special 
Acts,  scattered  throughout  the  various  codes,  which  authorize  the 
organization  and  operation  of  particular  districts  for  different  pur- 
poses, and  especially  as  relating  to  drainage.  About  the  only  law 
that  the  State  of  California  really  lacks  in  the  way  of  district  law, 
relating  to  waters,  is  one  upon  the  subject  of  the  control  and  regula- 
tion of  rain  water  before  it  hits  the  earth,  and  we  have  no  doubt 
but  that  such  a  law  will  be  enacted,  upon  our  suggestion,  at, the  next 

13  See  Sec.  1728.  17  Sec.  1757. 

14  Stats,  and  Amdts.,  1911,  Chap.  is  See.  1758. 
408,  p.  822;  Kerr's  Bien.  Supp.,  1911,  19  See.  1759. 
p.  1023.  20  Sec.  1760. 

15  See  Sees.  1405-1407.  2i  Sec.  1761. 

16  See.  1756. 
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session  of  the  legislature.  It  has  evidently  been  overlooked.  The 
Acts  mentioned  above  are  all  long  and  encumber  many  pages  of  the 
statutes;  and  those  Acts  relating  to  the  subject  of  drainage  and  the 
protection  of  lands  from  overflow  and  storm  waters  treat  kindred 
subjects  and  are  largely  similar  in  terms.  Surely  it  would  not  re- 
quire a  man  with  the  brain  of  a  David  Dudley  Field  to  codify  at 
least  these  latter  laws  into  one. 

There  is  another  serious  criticism  of  the  California  statutes  upon 
the  subject  of  waters  and  water  rights  that  goes  not  so  much  to  the 
substance  of  the  laws  themselves  as  to  where  to  find  the  laws.  And 
from  a  careful  examination  of  the  statutes  this  applies  to  all  the 
statutory  laws  of  the  State.  The  system  of  codes  is  in  itself  confus- 
ing, even  if  the  codes  were  consistent,  which  they  are  not.  Accord- 
ing to  the  latest  and  best  compilation  of  the  California  codes  22  there 
are  the  following  codes,  which,  with  their  construction  by  the  courts, 
cover  the  pages,  as  follows :  Volume  1,  Political  Code,  1234  pages ; 
Volume  2,  Civil  Code,  2318  pages;  Volume  3,  Code  of  Civil  Pro- 
cedure, 2609  pages;  Volume  4,  Penal  Code,  1494  pages;  Volume  5, 
General  Laws,  Henning,  1564  pages;  Volume  6,  Supplement  1906- 
1909,  2157  pages.  Besides  this  there  are  the  statutes  and  amend- 
ments of  1911,  bringing  the  laws  down  to  date,  containing  2186 
pages.  This  makes  13,564  pages  one  must  search  through  in  order 
to  find  the  statutory  laws  of  California  upon  the  subject  of  waters 
or  upon  any  other  subject.  Then,  again,  the  code  divisions  are  not 
consistent.  For  example,  the  irrigation  district  law  is  found  in  the 
General  Laws,  the  reclamation  district  law  in  the  Political  Code, 
the  levee  district  law  again  in  the  General  Laws.  It  is  the  same 
relative  to  many  subjects. 

In  concluding  this  section  we  will  add  that  the  statutory  laws 
of  California  are  swollen  beyond  all  reasonable  proportions.  It 
seems  to  be  the  intent  of  the  California  legislators  to  cover  all  phases 
of  human  action  by  statutory  rule.  The  legislature  of  1911  enacted 
2186  pages  of  matter,  which  include  a  great  number  of  constitu- 
tional amendments.  And  upon  the  subject  of  the  constitution  of 
California  we  find  it  to  be  a  rapidly  growing  document.  "With  the 
amendments  submitted  by  the  last  legislature  and  adopted  by  a  vote 
of  the  people  on  October  10,  1911,  it  will  probably  cover  150  pages. 
It  should  be  remembered  that  the  Commonwealth  of  Massachusetts 

22  Kerr 's  Cyc.  Codes. 
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has  struggled  along  in  her  feeble  way  for  over  one  hundred  years 
with  a  constitution  covering  less  than  thirty  pages.  The  statutory 
laws  of  California  should  be  codified,  not  compiled,  there  are  com- 
pilations enough,  but  codified  in  the  full  sense  of  the  term. 

§  1727.  State  constitutional  provisions. — The  provisions  of  the 
State  constitution  of  California  of  1879,  upon  the  subject  of  waters, 
were  adopted  long  before  the  fkw  of  State  control  or  State  adminis- 
trative law  was  fully  evolved,  and  also  before  it  was  fully  settled  as 
to  just  what  authority  a  State  had  over  the  waters  flowing  within 
its  boundaries.  Therefore,  these  provisions  have  more  to  do  with 
the  exercise  of  the  right  of  eminent  domain  and  the  fixing  of  the 
water  rates  which  might  be  charged  for  the  use  of  water  in  the  State. 

Article  I,  Section  13  of  the  State  constitution  provides : 

"No  person  shall  be  .  .  .  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law." 

Article  I,  Section  14,  provides: 

"Private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation  having  first  been  made  to,  or  paid  into 
court,  for  the  owner,  and  no  right  of  way  shall  be  appropriated  to 
the  use  of  any  corporation  other  than  municipal  until  full  compen- 
sation therefor  be  first  made  in  money  or  ascertained  and  paid  into 
court  for  the  owner,  irrespective  of  any  benefit  from  any  improve- 
ment proposed  by  such  corporation,  which  compensation  shall  be 
ascertained  by  a  jury,  unless  a  jury  be  waived,  as  in  other  civil  cases 
in  a  court  of  record,  as  shall  be  prescribed  by  law.  The  taking  of 
private  property  for  a  railroad  run  by  steam  or  electric  power  for 
logging  or  lumbering  purposes  shall  be  deemed  a  taking  for  a  public 
use,  and  any  person,  firm,  company,  or  corporation  taking 'private 
property  under  the  law  of  eminent  domain  for  such  purposes  shall 
thereupon  and  thereby  become  a  common  carrier. ' '  l 

1  The  last  sentence  was  added  by  for  logging  or  lumbering  purpo'ses," 

Senate  Constitutional  Amendment  No.  but  which  provision  of  the  Code  was 

17,  Stats,  and  Amdts.,  1911,  Chap.  9,  held  not  valid  under  the  existing  eon- 

p.  1488,  and  for  the  purpose  of  mak-  stitution.     The  above  amendment  was 

ing  effective  Subd.  11  of  Sec.  1238  of  adopted  by  a  vote  of  the  people  on  the 

the   Code   of   CivU  Procedure,   which  10th  day  of  October,  1911. 

says  that  eminent  domain  may  be  ex-  Eudel  v.  Los  Angeles  Co.,  118  Cal. 

ereised  in  behalf  of  "roads  and  flumes  281,  50  Pac.  Eep.  400. 
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Upon  the  subject  of  the  fixing  of  water  rates  and  charges,  Article 
XIV,  Section  1  of  the  constitution  provides : 

"The  use  of  water  now  appropriated  or  that  may  hereafter  be 
appropriated^  for  sale,  rental,  or  distribution,  is  hereby  declared 
to  be  a  public  use,  and  subject  to  the  regulation  and  control  of  the 
State,  in  the  manner  to  be  prescribed  by  law ;  ^  provided,  that  the 
rates  or  compensation  to  be  collected  by  any  person,  company,  or 
corporation  in  this  State  for  the  use  of  water  supplied  to  any  city 
and  county,  or  city  or  town,  or  the  inhabitants  thereof,  shall  be 
fixed  annually  by  the  board  of  supervisors,  or  city  and  county,  or 
city  or  town  council,  or  other  governing  body  of  such  city  and 
county,  or  city  or  town,  by  ordinance  or  otherwise,  in  the  manner 
that  other  ordinances  or  legislative  Acts  or  resolutions  are  passed 
by  such  body,  and  shall  continue  in  force  for  one  year,  and  no 
longer.3  Such  ordinances  or  resolutions  shall  be  passed  in  the 
month  of  February  of  each  year,  and  take  effect  on  the  first  day 
of  July  thereafter.  Any  board  or  body  failing  to  pass  the  necessary 
ordinances  or  resolutions  fixing  water  rates,  where  necessary,  within 
such  time,  shall  be  subject  to  peremptory  process  to  compel  action  at 
the  suit  of  any  party  interested,  and  shall  be  liable  to  further  proc- 
esses and  penalties  as  the  legislature  may  prescribe.  Any  person, 
company,  or  corporation  collecting  water  rates  in  any  city  and 
county,  or  city  or  town  in  this  State,  otherwise  than  so  established, 
shall  forfeit  the  franchises  and  water  works  of  such  person,  com- 
pany, or  corporation  to  the  city  and  county  or  city  or  town  where 
the  same  are  collected  for  the  public  use."  * 

2  See  Merrill  v.  Southside  Irr.  Co.,  Trust  Co.  v.  'Woodbridge  etc.  Co.,  79 

112  Cal.  433,  44  Pac.  Eep.  720;  Ma-  Ped.  Eep.  39,  501,  86  Ped.  Eep.  975; 

honey  v.  American  etc.  Co.,  2  Cal.  App.  San  Joaquin  etc.  Co.  v.  Stanislaus  Co., 

186,  83  Pac.   Eep.   267;    Hildreth  v.  90  Ped.  Eep.  516. 

Monteeito  etc.  Co.,  139  Cal.  22,  72  Pac.  8  Por  the  fixing  of  water  rates,  see 

Eep.  395;  People  ex  rel.  Ricks  W.  Co.  Chap.  69,  Sees.  1368-1385. 

V.  Elk  Eiver  etc.  Co.,  107  Cal.  221,  40  4  See  People  v.    Stephens,   62   Cal. 

Pac.  Eep.  531,  48  Am.  St.  Rep.  125;  209;  McCrea  v.  Beaudry,  67  Cal.  120, 

Crow   V.    San   Joaquin    etc.    Co.,    130  7  Pac.  Eep.  264;  Spring  Valley  Water 

Cal.  309,  62  Pac.  Rep.  562,  1058;  Peo-  Works  v.  San  Francisco,  82  Cal.  286, 

pie  V.  Stephens,  62  Cal.  209;  Price  v.  22  Pac.  Eep.  910,   1046,  6  L.  R.  A. 

Riverside  etc.  Co.,  56  Cal.  431,  433;  756,  16  Am.  St.  Rep.  116;   Pitch  v. 

Cozzens  v.  North  Pork  D.  Co.,  2  Cal.  Board   of   Supervisors   of   San  Prau- 

App.  404,  84  Pac.  Rep.  342;  Lanning  cisco,  122  Cal.  285,  54  Pac.  Eep.  901; 

V.  Osborne,  76  Ped.  Rep.  319;  Atlantic  Jacobs  v.  Board  of  Supervisors  of  San 
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Article  XIV,  Section  2,  also  provides : 

"The  right  to  collect  rates  or  compensation  for  the  use  of  water 
supplied  to  any  county,  city  and  county,  or  town,  or  the  inhabitants 
thereof,  is  a  franchise,  and  can  not  be  exercised  except  by  authority 
of  and  in  the  manner  prescribed  by  law." 

By  the  amendment  filed  with  the  Secretary  of  State  on  March 
28, 1911,  as  Senate  Constitution|il  Amendment  No.  47,^  and  adopted 
by  the  voters  of  the  State  on  October  10,  1911,  Article  XII,  Sec- 
tion 23,  of  the  State  constitution,  was  amended  to  read  as  follows : 

' '  Section  23.  Every  private  corporation,  and  every  individual  or 
association  of  individuals,  owning,  operating,  managing,  or  control- 
ling SLny  .  .  .  canal,  pipe  line,  plant,  .  .  .  for  the  produc- 
tion, generation,  transmissioii,  delivery,  or  furnishing  of  heat,  light, 
water,  or  power,  or  for  the  furnishing  of  storage,  .  .  .  either 
directly  or  indirectly,  to  or  for  the  public,  and  every  common  car- 
rier is  hereby  declared  to  be  a  public  utility,  subject  to  such  control 
and  regulation  by  the  Railroad  Commission  as  may  be  provided  by 
the  legislature,  and  every  class  of  private  corporations,  individuals, 
or  associations  of  individuals  hereafter  declared  by  the  legislature  to 
be  public  utilities  shall  likewise  be  subject  to  such  control  and  regu- 
lation. The  Railroad  Commission  shall  have  and  exercise  the  power 
and  jurisdiction  to  supervise  and  regulate  public  utilities  in  the 
State  of  California,  and  to  fix  the  rates  to  be  charged  for  commodi- 
ties furnished  or  services  rendered  by  public  utilities  as  shaU  be 

Francisco,  100  Cal.  21,  34  Pao.  Rep.  167,  96  Pao.  Eep.  379;  Id.,  aflf'd.,  157 

630;   Spring  Valley  Water  Works  v.  Cal.  503,  108  Pac.  Eep.  207;  Lanning 

Schottler,   110  V.  S.   347,   28  L.   Ed.  v.   Osborne,    76   Fed.   Eep.   319;    San 

173,  4  Sup.  Ct.  Eep.  48;  Spring  Val-  Diego    etc.   Co.   v.   City   of   National 

ley  Water  Works  v.  Board  of  Super-  City,  74  Fed.  Eep.  79;  aff'd,  174  U.  S. 

visors  of  San  Francisco,  61  Cal.  3;  739,  43  L.  Ed.  1154,  19  Sup.  Ct.  Eep. 

San  Francisco  etc.  Factory  v.  Brick-  804;  Crow  v.  San  Joaquin  W.  Co.,  130 

wedel,  60  Cal.  166;  San  Diego  Water  Cal.    309,    62    Pac.    Eep.    562,    1058; 

Co.  V.   San  Diego,   118   Cal.   556,   50  Fresno  C.  Co.  v.  Park,  129  Cal.  437, 

Pac.  Eep.  633,  38  L.  E.  A.  460,  62  62  Pac.  Eep.  87 ;  Contra  Costa  W.  Co. 

Am.  St.  Eep.  261;  Stanislaus  W.  Co.  v.  Breed,  39   Cal.   432,   73   Pac.  Eep. 

v.    Baohman,    152    Cal.    716,    93 '  Pac.  189;  San  Diego  Flume  Co.  v.  Souther, 

Eep.  858,  15  L.  R.  A.,  N.   S.,  359;  104  Fed.  Eep.  706,  44  C.  C.  A.  143; 

South  Pasadena  v.  Pasadena  etc.  Co.,  Id.,  90  Fed.  Eep.  164,  32  C.  C.  A.  548, 

152  Cal.  590,  93  Pac.  Eep.  490 ;  Leav-  61  V.  S.  App.  134. 
itt  V.  Lassen  Irr.  Co.,  157  Cal.  82,  106  6  Stats,  and  Amdts.,  1911,  Chap.  60, 

Pac.  Eep.  404,  29  L.  E.  A.,  N.  S.,  213;  p.  2164. 
Lowe  V.  Yolo  etc.   Co.,   8   Cal.  App. 
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conferred  by  the  legislature,  and  the  right  of  the  legislature  to  con- 
fer powers  upon  the  Railroad  Commission  respecting  public  utilities 
is  hereby  declared  to  be  plenary  and  to  be  unlimited  by  any  pro- 
vision of  this  constitution. 

"From  and  after  the  passage  of  the  legislature  of  laws  conferring 
powers  upon  the  railroad  commission  respecting  public  utilities,  all 
powers  respecting  such  public  utilities  vested  in  boards  of  super- 
visors, or  municipal  councils  or  other  governing  bodies  of  the  sev- 
eral counties,  cities  and  counties,  cities  and  towns,  in  this  State,  or 
in  any  commission  created  by  law  and  existing  at  the  time  of  the 
passage  of  such  laws,  shall  cease  so  far  as  such  powers  shall  conflict 
with  the  powers  so  conferred  upon  the  railroad  commission,' ' ;  pro- 
vided, however,  that  this  section  shall  not  affect  such  powers  of 
control  over  any  public  utility  vested  in  any  municipality  as,  at  an 
election  to  be  held  pursuant  to  laws  to  be  passed  hereafter,  a  ma- 
jority of  the  qualified  electors  of  such  municipality  shall  vote  to 
retain,  but  if  the  vote  so  taken  shall  not  favor  the  continuation  of 
such  powers,  they  shall  thereafter  vest  in  the  Eailroad  Commission ; 
and,  provided  further,  that  such  municipality  may,  by  vote,  surren- 
der such  powers  to  the  Railroad  Commission ;  or  if  such  municipality 
shall  have  surrendered  any  powers  to  the  Railroad  Commission  it 
may,  by  like  vote,  thereafter  reinvest  itself  with  such  power. 

"Nothing  in  this  section  shall  be  construed  as  a  limitation  upon 
any  power  conferred  upon  the  Railroad  Commission  by  any  pro- 
vision of  this  constitution  now  existing  or  adopted  concurrently 
herewith. ' ' 

By  Senate  Constitutional  Amendment  No.  49,^  and  adopted  by 
the  voters  of  the  State  on  October  10,  1911,  Article  XI,  Section  19, 
of  the  State  constitution,  was  amended  to  read  as  follows : 

"Section  19.  Any  municipal  corporation  may  establish  and 
operate  public  works  for  supplying  its  inhabitants  with  light,  water, 
power,  heat,  transportation,  telephone  service  or  other  means  of 
communication.  Such  works  may  be  acquired  by  original  construc- 
tion or  by  the  purchase  of  existing  works,  including  their  franchises, 
or  both.  Persons  or  corporations  may  establish  and  operate  works 
for  supplying  the  inhabitants  with  such  services  upon  such  con- 
ditions and  under  such  regulations  as  the  municipality  may  pre- 
scribe under  its  organic  law,  on  condition  that  the  municipal  gov- 

6  stats,  and  Amdts.,  1911,  Chap.  67,  p.  2180. 
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ernment  shall  have  the  right  to  regulate  the  charges  thereof.  A 
municipal  corporation  may  furnish  such  services  to  inhabitants  out- 
side its  boundaries;  provided,  that  it  shall  not  furnish  any  service 
to  the  inhabitants  of  any  other  municipality  owning  or  operating 
works  supplying  the  same  service  to  such  inhabitants,  without  the 
consent  of  such  other  municipality,  expressed  by  ordinance." 

* 

§  1728.  Administrative  ofBcers. — The  State  of  California  never 
having  adopted  the  law  of  State  control  or  State  administration  of 
the  waters  within  its  jurisdiction,  has,  therefore,  no  administrative 
officers,  as  have  many  other  States  of  the  West,  whose-  duties  are  to 
regulate  and  control  the  appropriation,  distribution,  and  use  of  the 
waters  of  the  State.i  It  is  true  that  by  the  Act  of  April  8,  1911,2 
the  office  of  State  engineer  was  created,  but  the  powers  and  duties 
of  such  engineer  are  limited,  and,  as  prescribed  by  the  Act,  in  no 
way  relate  to  the  appropriation  or  the  distribution  of  the  waters 
within  the  State,  which  powers  and  duties,  among  other  things,  are 
conferred  by  the  statutes  of  many  of  the  other  Western  States  upon 
their  State  engineers.^  However,  the  tendency  seems  to  be  in  the  di- 
rection of  a  system  of  State  control  in  California,  and  in  recent  ses- 
sions of  the  legislature  bills  have  been  introduced,  based  largely 
upon  the  Wyoming  and  Colorado  systems.  These  bills,  however, 
failed  to  pass.*  Therefore,  at  the  present  writing  the  State  officials 
having  duties  concerning  waters  are  more  in  the  nature  of  advisory 
or  investigating  commissions  or  boards,  with  the  single  exception  of 
the  board  of  control,  as  created  and  provided  for  by  the  Water 
Power  Act  of  1911,^  as  discussed  in  another  section  of  this  chapter.® 

Board  of  Control  Under  Water  Power  Act. — This  board,  relative 
to  the  appropriation  and  use  of  water  for  power  purposes,  has  con- 
ferred upon  it,  for  the  purposes  of  the  Act  only,  almost  the  exact 

1  Tor  the  law  of  State  control,  see  fioers  of  other  States,  the  sections 
Chap.  68,  Sees.  1337-1367.  under    the    respective    States   in   this 

2  Stats,    and    Amdts.,    1911,    Chap.     pait. 

409,  p.   823;   Kerr's  Bien.   Supp.   to  4  See    criticism    of    the    California 

Codes,  1911,  p.  1081.  laws.  Sec.  1726. 

3  For  the  law  of  State  control,  see  B  Stats,  and  Amdts.,  1911,  Chap. 
Chap.  68,  Sees.  1337-1367.  406,  p.   813;    Kerr's  Bien.   Supp.  to 

For  State  engineers,  see  Sees.  1343-     Codes,  1911,  p.  1468. 
1345.  .  6  See  Sec.  1733. 

See,  aiao,  toi  the  administrative  of- 
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powers  conferred  upon  other  boards  in  other  States  relative  to  the 
appropriation  and  use  of  waters  for  all  beneficial  uses  and  purposes. 

The  Conservation  Commission. — By  the  Act  of  April  8,  1911,'^ 
there  was  created  a  Conservation  Commission,  for  the  purpose  of  in- 
vestigating, among  other  things,  the  subjects  of  water,  the  use  of 
water  and  water  power,  and  of  recommending  legislation  thereon. ^ 

The  Department  of  Engineering  and  the  State  Engineer. — ^Among 
the  State  civil  executive  officers  there  is  provided  for  "a  surveyor- 
general,  who  shall  be  ex  officio  register  of  the  State  land  office. ' '  ® 
The  duties  imposed  upon  him,  among  other  things,  are  to  make  an 
estimate  of  the  aggregate  quantity  of  land  belonging  to  the  State 
and  what  information  he  may  be  able  to  obtain  as  to  the  character- 
istics of  the  same;  to  make  an  estimate  of  the  various  crops  pro- 
duced, and  aU  facts  which,  in  his  opinion,  are  calculated  to  promote 
the  development  of  the  resources  of  the  State. ^° 

By  the  Act  of  March  11,  1907,^1  afterward  amended  by  the  Act 
of  March  20,  1909,i2  a  "Department  of  Engineering"  of  the  State 
of  California  was  thereby  created.  This  Act  was  again  amended 
to  a  large  extent  by  the  Act  of  April  8,  1911,13  and,  as  amended, 
provides  that  "a  Department  of  Engineering"  was  created  to  con- 
sist of  an  "advisory  board,"  comprised  of  the  Governor,  as  ex 
officio  member  and  chairman  of  said  board,  and  a  State  Engineer, 
who  shall  be  the  chief  executive  officer  of  the  department;  the  gen- 
eral superintendent  of  State  hospitals,  the  chairman  of  the  State 
board  of  harbor  commissioners  of  San  Francisco,  and  three  other 
members  to  be  appointed  by  the  Governor.  The  Governor  shall 
also  appoint  five  persons,  who  shall  be  known  as  a  "consulting 
board"  to  the  department  of  State  engineering,  upon  all  matters 
that  affect  irrigation,  drainage,  and  river  improvement.    Such  con- 

7  Stats,  aad  Amdts.,  1911,  Chap.  183,  p.  215;  Kerr's  Bien.  Supp.,  1906- 
408,  p.   822;    Kerr's   Bien.   Supp.   to      1909,  p.  1604. 

Codes,  1911,  p.  1023.  12  Stats,   and  Amdts.,   1909,   Chap. 

8  For  the  powers  and  duties  of  the  338,  p.  558.  See,  also,  Supp.  Kerr's 
Conservation  Commission,  see  Sec.  Cyc.  Codes,  1906-1909,  p.  1604,  which 
1752.  includes    the    original    Act    and    the 

9  Pol.  Code,  Sec.  343,  1  Kerr's  Cyc.  amendments  of  1909. 

Codes,  p.  71.  13  Stats,   and   Amdts.,   1911,   Chap. 

10  Pol.  Code,  Sec.  488;  1  Kerr's  Cyc.  409,  p.  823;  Kerr's  Bien.  Supp.,  1911, 
Codes,  p.  100.  p.  1081. 

11  Stats,  and  Amdts.,   1907,  Chap. 
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suiting  board  to  report  to  the  advisory  board  on  all  matters  relating 
to  such  subjects  mentioned,  together  with  their  conclusions  thereon. 
The  State  engineer  shall  be  at  the  head  of  the  Department  of  Engi- 
neering, and  shall  have  charge  of  all  engineering  and  structural 
work  of  the  department. 

By  the  Act  of  April  22,  1909,  i*  the  department  of  engineering 
as  above  created  was  empowered  to  make  topographical  surveys 
and  investigations  of  the  waterw-esourees  of  the  State,  and  the  use 
and  distribution  of  water  for  agricultural  purposes,  and  for  this 
purpose  to  co-operate  with  the  different  departments  of  the  Federal 
Government. 

Water  commissioners  were  provided  for  in  early  California 
Acts.  13  These  Acts  have  been  practically  superseded  by  subsequent 
laws,  but  they  have  never  been  repealed,  and  are  preserved  in  the 
codes  in  the  following  language : 

"Section  6.  All  Acts  creating  or  regulating  boards  of. water 
commissioners  and  overseers  in  the  several  townships  or  counties 
of  the  State."  18 

§  1729.  Title  to  and  the  right  to  appropriate  water. — The  State 
of  California  never  adopted  the  law  of  State  control  or  the  law  of 
State  administration  of  the  appropriation,  use,  and  distribution  of 
the  waters  flowing  within  its  boundaries,  as  is  the  case  of  many  of 
the  States  of  the  West;  and  it  was  not  until  the  Act  approved 
April  8,  1911,  that  there  was  any  declaration  in  its  constitution  or 
codes  relative  to  the  title  to  the  waters  being  in  the  State  or  public. 
By  that  Act  the  old  Section  1410  of  the  Civil  Code  i  was  amended  to 
read  as  follows: 

1*  Staj;s.   and   Amdts.,   1909,   Chap,  a  canyon  or  lavine  may  be  acquired 

704,    p.    1079;    Supp.    Kerr's    Codes,  by  appropriation."     Civil  Code,  Sec. 

1906-1909,  p.  2106.  1410,  2  Kerr's  Codes,  p.  1137. 

16  Stats,  and  Amdts.,  1854,  p.  76;  For  the  construction  of  the  abo7t 

1862,  p.  234.  provision,  see  Watterson  v.  Saldunbe- 

16  Pol.  Code,  Sec.   19,   Subd.   6;   1  here,  101  Cal.  107,  35  Pac.  Eep.  432, 

Kerr 's  Cyc.  Codes,  p.  18.  holding  that  the  right  may  be  acquired 

See  Lux  v.  Haggin,  69  Cal.  255,  4  without    compliance    with    the    code; 

Pac.    Eep.    919,    10    Pac.    Eep.    674;  Wood  v.  Etiwanda  W.  Co.,  122  Cal. 

Daley  v.  Cox,  48  Cal.  127.  152,  54  Pac.  Eep.  726 ;  Lux  v.  Hag- 

1  This  section  formerly  read  as  f ol-  gin,  69  Cal.  255,  10  Pac.  Rep.  674 ; 

lows :     ' '  The  right  to  the  use  of  run-  Id.,  4  Pac.  Eep.  919 ;  Ely  v.  Ferguson, 

ning  waters  flowing  in  a  river  or  down  91  Cal.  187,  27  Pac.  Eep.  587;  South- 
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"All  water  or  the  use  of  water  within  the  State  of  California  is 
the  property  of  the  people  of  the  State  of  California,  but  the  right 
to  the  use  of  running  water  flowing  in  a  river  or  stream  or  down  a 
canyon  or  ravine  may  be  acquired  by  appropriation  in  the  manner 
provided  by  law;  provided,  that  no  water  for  the  generation  of 
electricity  or  electrical  or  other  power  may  be  appropriated  for  a 
longer  period  than  twenty-five  years,  except  by  a  municipal  corpor- 
ation, other  than  an  irrigation  district  or  lighting  district  or  by  an 
irrigation  district  when  such  electricity,  electrical  or  other  power 
is  for  use  and  distribution  only  within  its  own  limits,  and  as  sub- 
sidiary to  and  mainly  for  the  purpose  of  serving  and  carrying  out 
irrigation,  or  by  a  lighting  district  when  such  electricity,  electrical 
or  other  power  is  for  use  and  distribution  only  within  its  own 
limits.  "2  Whether  this  amendment  is  the  foundation  of  a  com- 
plete system  of  State  control  in  the  State  of  California  remains  to 
be  seen. 

The  old  section  as  it  formerly  stood  contained  a  mere  statutory 
declaration  of  the  rule  of  law,  in  accordance  with  the  Arid  Region 
Doctrine  of  appropriation,  which  had  been  previously  settled  by 
the  courts  concerning  the  appropriation  of  water  from  the  streams 
of  the  State.  In  the  early  days  of  the  State,  in  the  absence  of  leg- 
islation upon  the  subject,  it  became  necessary  for  those  claiming 
rights  by  virtue  of  an  appropriation  to  depend  wholly  upon  the 
courts  to  uphold  their  claims,  in  case  of  any  controversy  arising 

em  Pao.  E.  Co.  v.  Dufour,  95  Cal.  615,  ship  of  waters  by  municipalities,  see 

30  Pae.  Eep.  783,   19  L.  B.   A.   92;  See.  756. 

Alta  etc.  Co.  v.  Hancock,  85' Cal.  219,  2  Civil   Code,   Sec.   1410;    2   Kerr's 

24  Pac.  Eep.  645,  20  Am.  St.  Kep.  217 ;  Cyo.    Codes,    p.    1137 ;    as    amended, 

Cross  V.  Kitts,  69  Cal.  217,  10  Pac.  Stats,  and  Amdts.,   1911,   Chap.   407, 

Eep.  409,  58  Am.  Eep.  558;  De  Wolf-  p.  821;   Kerr's  Bien.  Supp.,  1911,  p. 

skill  y.   Smith,   5   Cal.   App.    175,   89  584. 

Pae.  Eep.  1001;   Integral  Quicksilver  See,  also,  for  Act  of  1911,  prohibit- 

M.   Co.  V.   Altoona  etc.  Co.,   75   Fed.  ing   the   taking   of   waters   from   the 

Sep.  379,  21  C.  C.  A.  409,  44  U.  S.  State,  See.  1750. 

App.  566;  Turner  v.  James  Canal  Co.,  "The  mouth  of  a  creek,  river,  or 

155  Cal.  82,  99  Pao.  Eep.  520,  22  L.  slough    which    empties    into    another 

B.  A.,  N.  S.,  401,  132  Am.  St.  Eep.  creek,   river,   or   slough,   is   the   point 

59,   17   Am.  &  Eng.   Ann.   Cas.   823;  where  the  middle  of  the  channel  inter- 

Wishon  V.  Globe  Lt.  &  Pr.  Co.,  158  sects."     Pol.  Code,  See.  3908;  1  Kerr's 

Cal.  137,  110  Pae.  Eep.  291.  Cye.  Codes,  p.  1041.                                 ' 
For  the  appropriation  and   owner- 
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regarding  them.  And,  fortunately  for  those  claiming  such  rights, 
the  courts,  by  a  long  line  of  decisions,  and  before  any  direct  statu- 
tory enactments  either  by  Congress  or  by  the  State,  under  the 
peculiar  arid  condition  of  the  country  and  the  needs  and  necessities 
of  the  people,  held  that  exclusive  rights  to  the  use  of  water  might 
be  acquired  by  prior  appropriation.^  This  subject  has  been  fully 
discussed  in  a  previous  portion  of  this  work.* 

By  the  Act  of  April  8,  1911,5  jt  is  further  declared  that:  "All 
water  or  the  use  of  water  which  has  been  heretofore  appropriated 
and  which  has  not  been  put,  or  which  has  ceased  to  be  put  to  some 
useful  or  beneficial  purpose,  or  which  is  not  now  in  the  process  of 
being  put  to  some  useful  or  beneficial  purpose  with  due  diligence  in 
proportion  to  the  magnitude  of  the  work  necessary  properly  to 
utilize  for  the  purpose  of  such  appropriation  such  water,  or  use  of 
water,  is  hereby  declared  to  be  unappropriated." 

Upon  the  subject  of  the  ownership  of  the  soil  under  waters  it  is 
declared : 

"The  State  is  the  owner  of  aU  land  below  tidewater,  and  below 
the  ordinary  tidewater  mark,  bordering  upon  tidewaters  within  the 
State;  of  all  land  below  the  water  of  a  navigable  lake  or  stream"; 
etc.® 

The  purpose  for  which  an  appropriation  may  be  made  is  defined : 

"The  appropriation  must  be  for  some  useful  or  beneficial  purpose, 
and  when  the  appropriator  or  his  successor  in  interest  ceases  to  use 
it  for  such  a  purpose,  the  right  ceases."  '^ 

s  Hoffman  V.  Stone,  7  Cal.  46;  Tar-  Tor   Sees.   1412,   1413,   see   ditches 

ter  V.  Spring  Creek  etc.   Co.,  5  CaL  and  canals,  See.  1734. 

395,  14  Morr.  Min.  Eep.  371.  Barrows  v.  Fox,  30  Pae.  Eep.  768; 

4  For  the  Arid  Eegion  Doctrine  of  Id.,  98   Cal.   63,   32   Pae.   Eep.   811; 

apprdpriation,  see  Chap.  31,  Sees.  585-  Smith  t.   Hawkins,   120   Cal.   86,   52 

594.  Pao.   Eep.   139,   19   Morr.   Min.  Eep. 

s  Stats,    and    Amdts.,    1911,    Chap.  243 ;  Id.,  110  Cal.  122,  42  Pao.  Eep. 

406,  p.  813,  See.  4;  Kerr's  Bien.  Supp.,  453;    Peregoy  v.   McEissick,   79   Cal. 

1911,  p.  1469,  Sec.  4.  572,  21  Pao.  Eep.  967;  Lux  v.  Hag- 

6  Civ.  Code,  See.  670;  2  Kerr's  Cyc.  gin,  69  Cal.  255,  4  Pao.  Eep.  919,  10 

Codes,  p.  629.  Pae.  Eep.  674;  Dougherty  t.  Haggin, 

See,  also,  for  navigable  waters,  Pol.  61  Cal.  305 ;  Mitchell  v.  Amador  etc. 

Code,  Sees.  2348,  2349,  2875;  1  Kerr's  Co.,  75  Cal.  464,  17  Pae.  Eep.  246; 

Cyc.  Codes,  pp.  544,  545,  680.  Bledsoe  v.  Deekrow,  132  Cal.  312,  64 

T  Civil  Code,   Sec.   1411;    2   Kerr's  Pae.  Eep.  397;  Smith  v.  Hawkins,  110 

Cye.  Codes,  p.  1149.  Cal.  122,  42  Pao.  Eep.  453;  Duckworth 
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The  doctrine  set  forth  in  this  section  was  also  established  by  the 
early  decisions  to  mean  that  the  beneficial  purpose  may  be  agricul- 
tural, mining,  milling,  manufacturing,  domestic,  municipal,  or  any 
other  useful  or  beneficial  purpose  to  which  water  may  be  applied; 
but  must  be  some  actual  positive  beneficial  purpose  existing  at  the 
time  or  contemplated  in  the  future  as  the  object  for  which  the  water 
is  to  be  utilized ;  otherwise  no  prior  and  exclusive  right  to  water  can 
be  acquired,  no  matter  how  elaborate  and  complete  may  be  the 
physical  structures  by  which  the  appropriation  is  .proposed  to  be 
effected.*  "As  between  appropriators,  the  one  first  in  time  is  the 
first  in  right."  9 


V.  Watsonville  etc.  Co.,  150  Cal.  520, 
89  Pac.  Eep.  388;  Integral  ete.  Co.  v. 
Altoona  ete.  Co.,  75  Fed.  Eep.  379,  21 
C.  C.  A.  409,  44  U.  S.  App.  566; 
White  V.  Todd's  ete.  Co.,  8  Cal.  443, 
68  Am.  Dec.  338,  4  Morr.  Min.  Eep. 
536;  Eiverside  ete.  Co.  v.  Sargent, 
112  Cal.  230,  44  Pae.  Eep.  560 ;  Santa 
Paula  Water  Works  v.  Peralta,  113 
Cal.  38,  45  Pae.  Eep.  168;  Senior  v. 
Anderson,  115  Cal.  496,  47  Pae.  Eep. 
454;  Id.,  130  Cal.  290,  62  Pae.  Eep. 
563;  Barneich  v.  Mercy,  136  Cal.  205, 
68  Pac.  Eep.  589;  Strong  v.  Baldwin, 
137  Cal.  432,  70  Pac.  Eep.  288;  Hew- 
itt V.  Story,  64  Fed.  Eep.  510,  12 
C.  C.  A.  250,  30  L,  E.  A.  265,  29 
V.  S.  App.  155. 

SMcKinney  v.  Smith,  21  Cal.  374, 
1  Morr.  Min.  Eep.  650;  Maoris  v. 
Bieknell,  7  Cal.  262,  68  Am.  Dee.  257, 
1  Morr.  Min.  Eep.  601;  McDonald  v. 
Bear  Eiver  etc.  Co.,  13  Cal.  220,  15 
Cal.  145,  1  Morr.  Min.  Eep.  626;  Bled- 
soe V.  Deekrow,  132  Cal.  312,  64  Pac. 
Eep.  397;  Smith  v.  Hawkins,  120  Cal. 
86,  52  Pac.  Eep.  139,  19  Morr.  Min. 
Eep.  243;  Eiverside  Water  Co.  v.  Sar- 
gent, 112  Cal.  230,  44  Pac.  Eep.  560 ; 
Peregoy  v.  McKissick,  79  Cal.  572,  21 
Pae.  Eep.  967;  Vernon  Irr.  Co.  v.  City 
of  Los  Angeles,  106  Cal.  237,  39  Pae. 
200 — Kin.  on  Irr. 


Eep.  762 ;  Senior  t.  Anderson,  115  Cal. 
496,  47  Pae.  Eep.  454;  Kelly  v.  Na- 
toma  W.  Co.,  6  Cal.  105,  1  Morr.  Min. 
Eep.  592. 

9  Civil  Code,  Sec.  1414;  2  Kerr's 
Codes,  p.  1155.  - 

See  cases  cited  supra. 

See,  also,  Conrad  v.  Arrowhead  Ho- 
tel Co.,  103  Cal.  399,  37  Pac.  Eep. 
386;  TJtt  V.  Frey,  106  Cal.  392,  39 
Pac.  Eep.  807;  Wells  v.  Kreyenhagen, 
117  Cal.  329,  49  Pac.  Eep.  128;  Na- 
toma  etc.  Co.  v.  Hancock,  101  Cal.  42, 
35  Pac.  Eep.  334;  rev.  31  Pac.  Eep. 
112;  Edgar  v.  Stevenson,  70  Cal.  286, 
11  Pac.  Eep.  704;  Byrne  v.  Crafts, 
73  Cal.  641,  15  Pac.  Eep.  300;  Mitch- 
ell V.  Amador  etc.  Co.,  75  Cal.  464,  17 
Pae.  Eep.  246;  Shenandoah  ete.  Co.  v. 
Morgan,  106  Cal.  409,  39  Pae.  Eep. 
802;  Lytle  Creek  W.  Co.  v.  Perdew, 
65  Cal.  447,  2  Pae.  Eep.  732;  Id., 
4  Pae.  Eep.  426;  Brown  v.  MuUin, 
65  Cal.  89,  3  Pac.  Eep.  99;  Barrows 
V.  Fox,  98  Cal.  63,  32  Pae.  Eep.  811; 
Junkans  v.  Bergin,  67  Cal.  267,  7  Pac. 
Eep.  684;  Eamelli  v.  Irish,  96  Cal. 
214,  31  Pae.  Eep.  41 ;  Wutehumna  etc. 
Co.  V.  Pogue,  151  Cal.  105,  90  Pac. 
Eep.  362;  Wishon  v.  Globe  Lt.  &  Pr. 
Co.,  158  Cal.  137,  110  Pae.  Eep.  290. 
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This  section  of  the  statute  emhodies,  as  we  have  seen  in  our  pre- 
vious discussions  upon  the  subject,^"  the  great  basis  by  which  the 
rights  of  appropriators  are  determined.  The  waters  of  a  stream 
which  are  not  embraced  in  the  lawful  claim  of  the  first  appropriator 
may  be  appropriated  by  others;  and  as  between  the  rights  of  suc- 
cessive appropriators  on  the  same  stream,  each  is  in  the  position  of 
a  prior  one  as  to  all  who  follow  him.  This  section  is  simply  the 
adoption  of  the  right  of  priority  in  statutory  language  as  the  same 
had  been  decided  by  a  long  Une  of  decisions  of  the  California 
Court.i*  And  following  the  early  decisions  and  statute  of  Cali- 
fornia, the  doctrine  of  priority  was  adopted  in  every  Western  State 
and  Territory. 

§  1730.  The  appropriation  of  water — Notice — Construction  of 
works. — The  State  of  CaliEornia  never  adopted  the  elaborate  code 
relative  to  the  method  of  appropriating  water,  as  has  been  done  in 


10  For  the  doctrine  of  priority,  see 
Sees.  776-786. 

11  Irwin  V.  Phillips,  5  Cal.  140,  63 
Am.  Deo.  113,  15  Morr.  Min.  Rep. 
178;  Conger  v.  Weaver,  6  Cal.  548,  65 
Am.  Dee.  528,  1  Morr.  Min.  Eep.  594; 
KeUy  V.  Natoma  W.  Co.,  6  Cal.  106, 
1  Morr.  Min.  Bep.  592;  Tenney  ▼. 
Miners'  D.  Co.,  7  Cal.  335,  11  Morr. 
Min.  Bep.  31;  Marius  v.  Bieknell,  10 
Cal.  217 ;  Thompson  v.  Lee,  8  Cal.  275, 
1  Morr.  Min.  Bep.  610;  Bntte  etc. 
Co.  T.  Vaughn,  11  Cal.  143,  70  Am. 
Dee.  769,  4  Morr.  Min.  Eep.  552; 
Phoenix  W.  Co.  v.  Fletcher,  23  Cal. 
481,  15  Morr.  Min.  Eep.  185;  McKin- 
ney  v.  Smith,  21  Cal.  374,  1  Morr. 
Min.  Eep.  650;  Smith  v.  O'Hara,  43 
Cal.  371,  1  Morr.  Min.  Eep.  671;  Ne- 
vada W.  Co.  V.  PoweU,  34  Cal.  109, 
91  Am.  Dec.  685,  4  Morr.  Min.  Bep. 
253;  Weaver  v.  Eureka  Lake  Co.,  15 
Cal.  271,  1  Morr.  Ilin.  Eep.  642;  Bear 
Eiver  etc.  Co.  v.  New  York  M.  Co.,  8 
Cal.  327,  68  Am.  Dee.  325,  4  Morr. 
Min.  Bep.  526;  McDonald  v.  Askew, 
29  Cal.  200,  1  Morr.  Min.  Bop.  660; 


Esmond  v.  Chew,  15  Cal.  137,  5  Morr. 
Min.  Eep.  175;  Ortman  v.  Dixon,  13 
Cal.  33,  37,  143;  Hill  ▼.  King,  8  Cal. 
336;  Hill  v.  Smith,  27  Cal.  476,  32 
Cal.  166,  4  Morr.  Min.  Eep.  597;  Stein 
Canal  Co.  v.  Kem  Island  etc.  Co.,  53 
Pac.  Eep.  563;  Butte  etc.  Co.  v. 
Vaughn,  11  Cal.  143,  70  Am.  Dee.  769, 
4  Morr.  Min.  Eep.  552;  American  etc. 
Co.  V.  Bradford,  27  Cal.  360,  15  Morr. 
Min.  Eep.  190;  Nevada  etc.  Co.  v. 
Kidd,  37  Cal.  282;  KimbaU  v.  Gear- 
hart,  12  Cal.  27,  1  Morr.  Min.  Eep. 
615;  McDonald  t.  Bear  Eiver  etc.  Co., 
13  Cal.  220,  15  Cal.  145,  1  Morr. 
Min.  Eep.  626;  Crandall  v.  Woods,  8 
CaL  136,  1  Morr.  Min.  Eep.  604; 
Wixon  V.  Bear  Eiver  etc.  Co.,  24  CaL 
367,  85  Am.  Dee.  69,  1  Morr.  Min. 
Eep.  656;  Kidd  v.  Laird,  15  Cal.  161, 
76  Am.  Dec.  472,  4  Morr.  Min.  Eep. 
571;  Logan  v.  DriscoU,  19  Cal.  623, 
81  Am.  Dee.  90,  6  Morr.  Min.  Eep. 
172;  Davis  v.  Gale,  32  Cal.  26,  91  Am. 
Dec.  554,  4  Morr.  Min.  Eep.  604;  Os- 
good v.  El  Dorado  etc.  Co.,  56  CaL 
571,  5  Morr.  Min.  Bep.  37. 
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many  of  the  other  States,  but  has  adhered  to  the  simple  rules  of  the 
statute  as  enacted  in  1872,  and  as  afterward  amended. 

"A  person  desiring  to  appropriate  water  must  post  a  notice,  in 
writing,  in  a  conspicuous  place  at  the  point  of  intended  diversion, 
stating  therein: 

"1.  That  he  claims  the  water  there  flowing  to  the  extent  of  (giv- 
ing the  number)  inches,  measured  under  a  four-inch  pressure ;  ^ 

' '  2.  The  purpose  for  which  he  claims  it,  and  the  place  of  intended 
use; 

"3.  The  means  by  which  he  intends  to  divert  it,  and  the  size  of 
the  flume,  ditch,  pipe,  or  aqueduct  in  which  he  intends  to  divert 
it."  2 

No  particular  form  of  notice  is  required,  and  aU  that  is  necessary 
is  that  it  should  be  sufficient  to  put  a  prudent  man  on  inquiry,  and 
to  this  end  its  language  must  be  liberally  construed.  ^ 


1  By  the  Act  of  1901  it  was  pro- 
vided that:  "The  standard  miner's 
inch  of  water  shall  be  equivalent  or 
equal  to  one  and  one-half  cubic  feet 
of  water  per  minute  measured  through 
any  aperture  or  orifice."  Stats,  and 
Amdts.,  1901,  p.  660.  See,  also,  Gen. 
Laws  of  Cal.,  Henning,  1905,  p.  722. 

See  Logan  v.  Guichard,  159  Cal. 
562,  114  Pac.  Rep.  989. 

2  Civil  Code,  Sec.  1415;  2  Kerr's 
Cye.  Codes,  p.  1159. 

For  the  appropriation  and  owner- 
ship of  waters  by  municipalities,  see 
See.  1756. 

swells  V.  Mantes,  99  Cal.  583,  34 
Pac.  Eep.  324;  Taylor  v.  Abbott,  103 
Cal.  421,  37  Pac.  Eep.  408;  De  Ne- 
cochea  v.  Curtis,  80  Cal.  397,  20  Pac. 
Eep.  563,  22  Pac.  Eep.  198;  Wishon 
V.  Globe  etc.  Co.,  158  Cal.  137,  110 
Pac.  Eep.  290;  Burrows  v.  Burrows, 
82  Cal.  564,  23  Pac.  Eep.  146;  Last 
Chance  etc.  Co.  v.  Heilbron,  86  Cal.  1, 
26  Pac.  Eep.  523;  Lux  v.  Haggin,  69 
Cal.  255,  10  Pac.  Eep.  674,  4  Pao. 
Eep.  919;  Cox  v.  Clough,  70  Cal.  345, 
11  Pae.  Eep.  732;  Mitchell  v.  Amador 


M.  Co.,  75  Cal.  464,  17  Pac.  Eep.  246; 

Lillis  V.   People's   B.   Co.,  Cal. 

,  29  Pao.  Eep.  780;  De  Wolf  skill 

V.  Smith,-  5  Cal.  App.  175,  89  Pae. 
Eep.  1001;  Lower  Tule  ete.  Co.  v.  An- 
giola  W.  Co.,  149  Cal.  496,  86  Pae. 
Eep.  1081;  Einoon  etc.  Co.  v.  Ana- 
heim Union  W.  Co.,  115  Fed.  Eep. 
543. 

As  to  the  effect  of  notice  before 
adopting  the  above  provision,  see  De 
Necochea  v.  Curtis,  80  Cal.  397,  20 
Pac.  Eep.  563,  22  Pac.  Eep.  198; 
Thompson  v.  Lee,  8  Cal.  275,  1  Morr. 
Min.  Eep.  610;  Nevada  ete.  Co.  v. 
Kidd,  37  Cal.  282;  Kimball  v.  Gear- 
hart,  12  Cal.  27,  1  Morr.  Min.  Eep. 
615 ;  Osgood  v.  El  Dorado  W.  Co.,  56 
Cal.  571,  5  Morr.  Min.  Eep.  37;  Huff- 
ner  v.  Sawday,  153  Cal.  86,  94  Pae. 
Eep.  424;  Wishon  v.  Globe  Lt.  &  Pr. 
Co.,  158  Cal.  137,  110  Pao.  Eep.  290; 
Duckworth  v.  WatsonviUe  etc.  Co.,  158 
Cal.  206,  110  Pac.  Eep.  927,  1  Water 
and  Min.  Cas.  Ann.  140;  Evans  Ditch 
Co.  v.  Lakeside  Ditch  Co.,  13  Cal. 
App.  119,  108  Pao.  Eep.  1027. 
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"A  copy  of  the  notice  must,  within  ten  days  after  it  is  posted,  be 
recorded  in  the  office  of  the  recorder  of  the  county  in  which  it  is 
posted.* 

"After  filing  such  copy  for  record  the  place  of  intended  diversion 
or  the  place  of  intended  use  or  the  means  by  which  it  is  intended  to 
divert  the  water  may  be  changed  by  the  person  posting  said  notice 
or  his  assigns,  if  others  are  not  injured  by  such  change.  This  pro- 
vision applies  to  notices  already  filed  as  well  as  to  notices  hereafter 
filed.5 

' '  One  must  not  change  his  purpose  to  the  injury  of  others.* 

"Within  sixty  days  after  the  notice  is  posted  the  claimant  must 
commence  the  excavation  or  construction  of  the  works  in  which  he 
intends  to  divert  the  water,  or  the  survey,  road,  or  trail  building, 
necessary  incident  thereto,  and  must  prosecute  the  work  diligently 
and  uninterruptedly  to  completion,  unless  temporarily  interrupted 
by  snows  or  rain;  provided,  that  if  the  erection  of  a  dam  has  been 
recommended  by  the  California  debris  commission  at  or  near  the 
place  where  it  is  intended  to  divert  the  water  the  claimant  shall  have 
sixty  days  after  the  completion  of  such  dam  in  which  to  commence 
the  excavation  or  construction  of  the  works  in  which  he  intends  to 
divert  the  water ;  "^  provided,  that  whenever  any  city  and  county, 

4  Civil  Code,  Sec.  1415;  2  Kerr's  March  24,  1903,  p.  396,  2  Kerr's  Cyc. 
Cye.  Codes,  p.  1159;  Lillis  v.  People's  Codes,  p.   1160;   Kerr's  Bien.  Sapp., 

D.  Co.,  Cal.  ,  29  Pac.  Eep.  1911,  p.  585;  Wishon  v.  Globe  Lt.  & 

780;    Bineon    etc.    Co.    v.    Anaheim  Pr.  Co.,  158  Cal.  137,  110  Pac.  Eep. 

Union   W.    Co.,    115    Fed.   Eep.    543;  290;    Evans    Ditch    Co.    y.    Lakeside 

Lower   Tule  etc.   Co.  v.   Angiola  W.  Ditch  Co.,  13  Cal.  App.  119,  108  Pac. 

Co.,  149  Cal.  496,  86  Pac.  Eep.  1081;  Eep.    1027;    Inyo    Consol.   W.   Co.   v. 

De  Wolfskill  v.   Smith,  5  Cal.  App.      Jess,  Cal.  ,  119  Pac.  Eep. 

175,  89  Pac.  Eep.  1001.  934. 

5  Civil  Code,  Sec.  1415;  2  Kerr's  Whether  the  work  has  been  prose- 
Cjc.  Codes,  p.  1159.  cuted  with  reasonable  diligence  is  a 

Following    the    rule   laid    down   in  question  of  fact  for  the  jury.    Osgood 

Maeris  v.  Bieknell,  7  Cal.  262,  68  Am.  v.  El  Dorado  Water  Co.,  56  Cal.  571, 

Dec.    257,    1    Morr.   Min.    Eep.    601;  5  Morr.  Min.  Eep.  37. 

Kidd  V.  Laird,  15  Cal.  161,  76  Am.  See,  also,  Ely  v.  Ferguson,  91  Cal. 

DeA-,472,  4  Morr.  Min.  Eep.  571.  187,   27   Pac.   Eep.   587;    Mitchell  v. 

•  Divil  Code,   Sec.   3512;    2  Kerr's  Amador  etc.  Co.,  75  Cal.  464,  17  Pac. 

Cyr  [codes,  p.  2312.  Eep.  246;  Cox  v.  Clough,  70  Cal.  345, 

f  ke,  also,  for  changes  which   may  11  Pac.  Eep.  732 ;  Cardoza  v.  Calkins, 

be  iiade.  Sees.  856-873.  117  Cal.  106,  48  Pac.  Eep.  1010,  18 

7  Civil  Code,  See.  1416,  as  amended  Morr.  M.  Eep.  689;  Bledsoe  t.  Deck- 


THE  APPEOPEIATION  OF  WATEE. 


3189 


or  any  incorporated  city  or  town  within  this  State  makes,  or  has 
made,  or  acquires,  or  has  acquired  any  appropriation  of  any  of 
the  waters  of  this  State  in  accordance  with  the  provisions  of  Section 
1415  of  this  Code,  it  shall  not  be  necessary  for  such  city  and  county, 
city  or  town  to  commence  the  works  for  development  of  more  water 
so  claimed  than  is  actually  necessary  for  the  immediate  needs  of 
such  city  and  county,  city  or  town,  and  it  shall  be  held  to  be  a  suf- 
ficient compliance  with  the  requirements  of  this  chapter,  to  the  full 
amount  of  water  stated  in  the  notice  posted  and  recorded,  for  such 
city  and  county,  city  or  town  to  within  sixty  days  make  the  neces- 
sary surveys,  or  within  six  months  to  authorize  the  issuance  of  mu- 
nicipal bonds,  for  the  construction  of  the  necessary  works  designed 


row,  132  Cal.  312,  64  Pac.  Eep.  397; 
Lux  V.  Haggin,  69  Cal.  255,  10  Pao. 
Eep.  674,  4  Pae.  Eep.  919;'  De  Ne- 
coehea  v.  Curtis,  80  Cal.  397,  20  Pac. 
Eep.  563,  22  Pac.  Eep.  198;  Bur- 
rows v.  Burrows,  82  Cal.  564,  23  Pae. 
Eep.  146;  WeUs  v.  Mantes,  99  Cal. 
583,  34  Pac.  Eep.  324;  Maeris  v. 
BickneU,  7  Cal.  262,  68  Am.  Dec.  257, 
1  Morr.  Min.  Eep.  601;  Weaver  v. 
Eureka  Lake  Co.,  15  Cal.  271,  1  Morr. 
Min.  Eep.  642;  Conger  v.  Weaver,  6 
Cal.  548,  65  Am.  Dec.  528,  1  Morr. 
Min.  Eep.  594;  Weaver  v.  Conger,  10 
Cal.  234,  6  Cal.  203;  Nevada  etc.  Co. 
V.  Kidd,  37  Cal.  282;  Lower  Tule  etc. 
Co.  V.  Angiola  etc.  Co.,  149  Cal.  496, 
86  Pae.  Eep.  1081;  De  Wolf  skill  v. 
Smith,  5  Cal.  App.  175,  89  Pao.  Eep. 
1001;  Eincon  etc.  Co.  v.  Anaheim 
Union  W.  Co.,  115  Fed.  Eep.  543. 

See,  also,  for  reasonable  diligence, 
Sees.  733-741. 

By  the  Act  of  1907  it  was  provided 
further,  that  if  it  shall  be  necessary, 
by  proceedings  in  eminent  domaia,  to 
acquire  water  rights  held  by  adverse 
riparian  owners  or  to  acquire  sites 
for  dams  or  power  plants  at  the  point 
of  intended  diversion  or  the  point  of 
intended  use,  as  described  in  the  no- 
tice of  appropriation  of  said  water, 


or  if  there  shall  be  conflicting  claims 
to  the  waters  so  appropriated,  then 
the  party  so  appropriating,  or  his 
assigns,  shall  have  sixty  days  after 
the  determination  of  legal  proceed- 
ings by  final  judgment  in  which  to 
commence  to  excavate  or  construct  the 
works  in  which  he  intends  to  divert 
the  water  as  provided  in  this  section; 
and  provided  further^  that  if  suits 
for  such  purpose  are  not  already 
pending  at  the  date  of  the  passage  of 
this  Act,  they  shall  be  commenced 
within  sixty  days  after  this  Act  takes 
effect,  and  as  to  future  appropria- 
tions of  water,  within  sixty  days  after 
notice  of  such  appropriation  is  posted 
as  required  by  law,  and  such  proceed- 
ings shall  be  prosecuted  diligently  to 
final  judgment;  but  nothing  in  this 
Act  shall  be  construed  to  revive  or  re- 
new appropriations  of  water  hereto- 
fore made  which  have  been  abandoned 
and  lost,  as  against  subsequent  claim- 
ants who  have  complied  with  this 
Act.  Civil  Code,  Sec.  1416,  as  amended 
by  Stats,  and  Amdts.,  1907,  Chap.  429, 
p.  780,  Supp.  Kerr's  Cye.  Codes,  1906- 
1909,  p.  787.  But  the  above  provisions 
were  amended  out  by  the  Act  approved 
May  1,  1911,  Chap.  730,  p.  1419. 
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to  supply  such  city  and  county,  city,  or  town  with  the  water  re- 
quired for  immediate  use.  Any  appropriation  heretofore  made  by 
any  such  city  and  county,  city,  or  town  in  connection  with  which 
surveys  were  at  any  time  made,  or  an  issue  of  bonds  authorized  for 
the  construction  of  any  portion  of  the  works  necessary  for  a  diver- 
sion of  any  part  of  the  water  appropriated,  is  hereby  confirmed  to 
the  full  amount  of  water  stated  in  the  original  notices."  ^ 

The  undoubted  effect  of  the  above  proviso  will  be  bad,  for  the 
reason  that  a  municipality  may  lay  claim  to  all  the  waters  of  a 
stream  at  that  time  unappropriated,  although  it  may  not  actually 
need  the  water  or  use  it  for  many  years  to  come.^ 

By  the  Act  of  March  24, 1903,^"  it  was  still  further  provided  upon 
the  subject  of  construction,  as  follows: 

"If  the  place  of  intended  diversion  or  any  part  of  the  route  of 
intended  conveyance  of  water  so  claimed,  be  within,  and  a  part  of 
•any  national  park,  forest  reservation,  or  other  public  reservation, 
and  be  so  shown  in  the  notice  of  appropriation  of  said  water,  then 
the  claimant  shall  have  sixty  days  after  the  grant  of  authority  to 
occupy  and  use  such  park  or  reservation  for  such  intended  pur- 
pose within  which  to  commence  the  excavation  or  construction  of 
said  works,  provided  that  within  sixty  days  after  the  posting  of 
said  notice  of  appropriation,  as  provided  in  Section  14i5  of  the 
Civil  Code,  the  claimant  shall  in  good  faith  commence  (and  there- 
after diligently  and  continuously,  except  when  temporarily  inter- 
rupted by  snow  or  rain,  prosecute  to  completion)  such  surveys 
and  other  work,  as  under  the  regulations  governing  such  park  or 
reservations,  may  be  required  as  preliminary  to,  or  for  use  with, 
an  application  for  such  authority;  and  provided,  also,  that  the 
claimant  shall  in  good  faith,  on  completion  of  such  survey  and  pre- 
liminary work,  apply  to  the  officer,  board,  or  body  having  charge 
of  such  park  or  reservation,  for  such  authority,  and  shall  thereafter 
prosecute  said  application  with  reasonable  diligence."  ii 

8 Civil  Code,   Sec.   1416;    2  Kerr's  Amdts.,  1903,  p.  397;   2  Kerr's  Cyc. 

Cyo.  Codes,  p.  1160;  as  amended  by  Codes,  p.  1164. 

Stats,  and  Amdts.,  1911,  Chap.   730,  ii  The    original    Sec.    1422    of   the 

p.  1419;  Kerr's  Bien.  Supp.,  1911,  p.  Civil   Code   read   as   follows:      "The 

585.  eights  of  riparian  proprietors  are  not 

9  See,  also,  for  appropriation  and  affected  by  the  provisions  of  this 
ownership  by  municipalities.  Sec.  1731.  Act."     This  was  repealed  by  the  Act 

10  Civil  Code,  Sec.  1422,  Stats,  and     of  1887,  State,  and  Amdts.,  1887,  p. 
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The  completion  of  an  appropriation  is  defined  as  follows: 

"By  'completion'  is  meant  the  conducting  of  the  waters  to  the 
place  of  intended  use. "  ^^ 

The  doctrine  of  relation  is  stated  as  follows : 

"By  compliance  with  the  above  rules  the  claimant's  right  to  the 
use  of  the  water  relates  back  to  the  time  the  notice  was  posted. ' '  ^^ 

A  forfeiture  for  non-compliance  is  provided: 

"A  failure  to  comply  with  such  rules  deprives  the  claimants  of 
the  right  to  the  use  of  the  water  as  against  a  subsequent  claimant 
who  complies  therewith. "  ^* 


114,  and  the  above  provision  was  en- 
acted March  24,  1903,  Stats,  and 
Amdts.,  1903,  p.  397,  2  Ken's  Cye. 
Codes,  p.  1164. 

For  riparian  rights  in  California, 
see  Sec.  1768. 

See,  also,  Wishon  v.  Globe  etc.  Co., 
158  Cal.  137,  110  Pae.  Eep.  290;  Inyo 

Consol.  W.  Co.  V.  Jess, Cal. , 

119  Pac.  Eep.  934. 

12  Civil  Code,  Sec.  1417;  2  Kerr's 
Cye.  Codes,  p.  1161. 

Mitchell  V.  Amador  etc.  Co.,  75  Cal. 
464,  17  Pac.  Eep.  246;  Lower  Tule 
etc.  Co.  V.  Angiola  W.  Co.,  149  Cal. 
496,  86  Pae.  Eep.  1081;  Eincon  etc. 
Co.  V.  Anaheim  Union  W.  Co.,  115 
Fed.  Eep.  543;  Evans  Ditch  Co.  v. 
Lakeside  Ditch  Co.,  13  Cal.  App.  119, 
108  Pae.  Eep.  1027. 

It  will  be  noticed  that  the  above 
section  of  the  statute  only  requires 
the  water  to  be  conducted  to  the  place 
of  intended  use  in  order  to  complete 
the  appropriation,  and  does  not  re- 
quire the  actual  application  of  the 
water  to  the  beneficial  use  or  purpose, 
as  is  the  case  in  the  most  of  the 
States.  For  the  completion  of  an  ap- 
propriation, see  Sees.  725-728. 

13  Civil  Code,  Sec.  1418;  2  Kerr's 
Cye.  Codes,  p.  1161. 

For  the  doctrine  of  relation,  see 
Sees.  742-756. 


Osgood  T.  El  Dorado  etc.  Co.,  56 
Cal.  571,  5  Morr.  Min.  Eep.  37;  Kelly 
V.  Natoma  W.  Co.,  6  Cal.  105,  1  Morr. 
Min.  Eep.  592;  Maeris  v.  Bicknell,  7 
Cal.  262,  68  Am.  Dec.  257,  1  Morr. 
Min.  Eep.  601;  De  Necoehea  v.  Curtis, 
80  Cal.  397,  20  Pac.  Eep.  563,  22  Pac. 
Eep.  198;  Wells  v.  Mantes,  99  Cal. 
583,  34  Pac.  Eep.  324;  Burrows  v. 
Burrows,  82  Cal.  564,  23  Pae.  Eep. 
146;  Kimball  v.  Gearhart,  12  Cal.  27, 
1  Morr.  Min.  Eep.  615;  Nevada  etc. 
Co.  ▼.  Kidd,  37  Cal.  282;  Weaver  v. 
Eureka  Lake  Co.,  15  Cal.  271,  1  Morr. 
Min.  Eep.  642;  White  v.  Todd's  Val- 
ley W.  Co.,  8  Cal.  443,  68  Am.  Deo. 
338,  4  Morr.  Min.  Eep.  536;  Lower 
Tule  etc.  Co.  v.  Angiola  W.  Co.,  149 
Cal.  496,  86  Pac.  Eep.  1081,  1 
Water  and  Min.  Cas.  Ann.  280;  De 
Wolfskin  v.  Smith,  5  Cal.  App.  175, 
89  Pae.  Rep.  1001;  Eincon  etc.  Co.  v. 
Anaheim  Union  W.  Co.,  115  Fed.  Eep. 
543;  Wishon  v.  Globe  Lt.  &  Pr.  Co., 
158  Cal.  137,  110  Pac.  Eep.  290;  Duck- 
worth V.  Watsonville  etc.  Co.,  158 
Cal.  206,  110  Pae.  Eep.  927;  Evans 
Ditch  Co.  V.  Lakeside  Ditch  Co.,  13 
Cal.  App.  119,  108  Pac.  Eep.  1027. 

14  Civil  Code,  1419;  2  Kerr's  Codes, 
p.  1161. 

See  Wells  v.  Mantes,  99  Cal.  583,- 
34  Pac.  ^^ep.  324;  De  Necoehea  v. 
Curtis,  80  Cal.  397,  20  Pac.  Rep.  563, 
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"Persons  who  have  heretofore  claimed  the  right  to  water,  and 
who  have  not  constructed  works  in  which  to  divert  it,  and  who  have 
not  diverted  nor  applied  it  to  some  useful  purpose,  must,  after  this 
title  takes  effect,  and  within  twenty  days  thereafter,  proceed  as  in 
this  title  provided,  or  their  right  ceases. ' '  ^^ 

A  record  must  be  kept  of  the  notices : 

"The  recorder  of  each  county  must  keep  a  book,  in  which  he 
must  record  the  notices  .provided  for  in  this  title."  ^^ 


§  1731.  Appropriation  and  ownership  of  waters  by  municipali- 
ties.— ^By  the  Act  approved  March  18,  1907,^  it  was  provided  that : 
"Any  incorporated  city,  town,  or  municipal  corporation  in  this 
State  is  hereby  authorized  to  construct,  equip,  use,  maintain,  and 
operate  any  works,  road,  railroad,  tramway,  power  plant,  telephone 
or  telegraph  line,  or  other  necessary  works  or  structures,  within  or 
without  such  city,  town,  or  municipal  corporation,  or  the  county 
wherein  such  city,  town,  or  municipal  corporation  is  located,  for  the 


22  Pae.  Eep.  198;  Last  Chance  D.  Co. 
T.  Heilbron,  86  Cal.  1,  26  Pao.  Eep. 
523;  Mitchell  v.  Amador  etc.  Co.,  75 
Cal.  464,  17  Pae.  Eep.  246;  Conkling 
V.  Pacific  Imp.  Co.,  87  Cal.  296,  25 
Pao.  Eep.  399;  Taylor  v.  Abbott,  103 
Cal.  421,  37  Pae.  Eep.  408;  Himes  v, 
Johnson,  61  Cal.  259;  Kimball  v, 
Gearhart,  12  Cal.  27,  1  Morr.  Min, 
Eep.  615;  Kelly  v.  Natoma  W.  Co.,  6 
Cal.  105,  1  Morr.  Min.  Eep.  592;  Car- 
doza  V.  Calkins,  117  Cal.  106,  48  Pae, 
Eep.  1010,  18  Morr.  Min.  Eep.  689 
Maeris  v.  Bieknell,  7  Cal.  262,  68  Am, 
Deo.  257,  1  Morr.  Min.  Eep.  601 
Lower  Tule  etc.  Co.  v.  Angiola  W, 
Co.,  149  Cal.  496,  86  Pao.  Eep.  1081 
Nevada  etc.  Co.  v.  Kidd,  37  Cal.  282; 

Inyo    Consol.    W.    Co.    v.    Jess,    

Cal.  ,  119  Pae.  Eep.  934. 

However,  it  is  held  that  an  actual 
appropriation  may  be  made  and 
right  to  it  acquired  without  follow- 
ing the  course  laid  down  by  the  stat- 
ute, and  it  only  affects  the  question 
of  relation.    See  Watterson  t.  Saldun- 


behere,  101  Cal.  107,  35  Pao.  Eep. 
432;  Wells  V.  Mantes,  99  Cal.  583,  34 
Pae.  Eep.  .324;  De  Necochea  v.  Cur- 
tis, 80  Cal.  397,  20  Pae.  Eep.  563,  22 
Pae.  Eep.  198;  Burrows  v.  Burrows, 
82  Cal.  564,  23  Pao.  Eep.  146;  Senior 
V.  Anderson,  115  Cal.  496,  47  Pao. 
Eep.  454. 

15  Civil  Code,  Sec.  1420;  2  Kerr's 
Cyo.  Codes,  p.  1163;  Lux  v.  Haggin, 
69  Cal.  255,  10  Pae.  Eep.  674;  U., 
4  Pae.  Eep.  919;  Mitchell  v.  Amador 
etc.  Co.,  75  Cal.  464,  17  Pae.  Eep.  246; 
Lower  Tule  etc.  Co.  v.  Angiola  W.  Co., 
149  Cal.  496,  86  Pao.  Eep.  1081. 

16  Civil  Code,  Sec.  1421;  Kerr's  Cyo. 
Codes,  p.  1164;  Lux  v.  Haggin,  69  Cal. 
255,  4  Pae.  Eep.  919,  10  Pao.  Eep. 
674;  Lower  Tule  etc.  Co.  v.  Angiola 
W.  Co.,  149  Cal.  496,  81  Pao.  Eep. 
1081;  Evans  Ditch  Co.  v.  Lakeside 
Ditch  Co.,  13  Cal.  App,  119,  108  Pao. 
Eep.  1027. 

1  Stats.  &  Amdts.,  1907,  Chap.  321, 
p.  597;  Supp.  Kerr's  Cyo.  Codes, 
1906-1909,  p.  1764. 


APPEOPEIATION  BY   MUNICIPALITIES.  3193 

preparation,  manufacture,  handling,  or  transporting  of  any  mate- 
rials or  supplies  required  in  the  construction  or  completion  by  such 
city,  town,  or  municipal  corporation  of  any  public  work,  improve- 
ment, or  utility,  and,  for  the  purpose  of  constructing,  equipping, 
using,  maintaining,  or  operating  any  such  works,  road,  railroad, 
tramway,  power  plant,  telephone  or  telegraph  line,  or  other  neces- 
sary works  or  structures,  such  city,  town,  or  municipal  corpora- 
tion is  hereby  authorized  to  lease  or  acquire  by  purchase,  con- 
demnation, or  otherwise,  and  hold  and  use  any  land,  rights  of  way, 
water,  water  rights,  quarry,  gravel  bed,  or  other  mineral  deposits, 
or  any  other  necessary  property,  within  or  without  such  city,  town, 
or  municipal  corporation,  or  the  county  wherein  such  city,  town,  or 
municipal  corporation  is  located." 

"Nothing  in  this  Act  contained  shall  be  construed  as  extending 
or  enlarging  any  limitation  prescribed  by  law  or  municipal  charter 
upon  taxation,  expenditure  of  public  funds,  or  the  incurring  of  in- 
debtedness by  any  city,  town,  or  municipal  corporation." 

By  the  Act  approved  March  20, 1909,^  there  was  granted  to  every 
municipal  corporation  of  the  State  the  right  of  way  for  the  loca- 
tion, construction,  and  maintenance  of  water  works  over  any  public 
lands  of  the  State  not  otherwise  disposed  of  or  in  use;  also  the 
right  to  take  from  any  of  the  lands  belonging  to  the  State  adjacent 
to  the  works  all  material  which  may  be  necessary  for  the  original 
^  construction  of  such  works;  and  also  the  right  to  take  any  waters 
belonging  to  the  State  not  otherwise  disposed  of,  as  far  as  may  be 
necessary  to  give  such  municipality  and  its  inhabitants  an  ample 
supply  of  water  for  all  municipal,  domestic,  irrigation,  and  manu- 
facturing purposes.  "Whenever  any  municipal  corporation  shall 
desire  to  take  any  of  the  said  waters  so  belonging  to  the  State  for  the 
purposes  mentioned  in  this  Act,  the  legislative  authority  thereof 
shaU  cause  a  notice  that  said  municipal  corporation  intends  to  take 
such  waters,  to  be  posted  and  recorded  as  in  the  manner  provided 
in  Section  1415  of  the  Civil  Code  of  California.  Said  notice  shall 
be  signed  in  the  corporate  name  of  such  municipal  corporation  by 
its  mayor,  or  other  officer  authorized  so  to  do  by  the  legislative  au- 
thority thereof.  In  taking  any  of  said  waters  under  this  Act,  such 
municipal  corporation  shall  comply  with  and  be  subject  to  all  the 

2  stats.  &  Amdts.,  1909,.  Chap.  352,  p.  581;  Supp.  Kerr's  Cyc.  Codes, 
1906-1909,  p.  1815. 
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provisions  of  Title  VIII,  Sections  1410  to  1422,  inclusive,  of  said 
Civil  Code";  etc.3 

By  the  Act  approved  April  10, 1911,*  it  was  provided  that  when- 
ever the  water  supply  owned  by  any  city,  incorporated  town, 
county,  or  city  and  county,  is  in  excess  of  the  amount  required  by 
the  inhabitants  thereof,  it  may  be  declared  by  ordinance  that  such 
excess  exists,  and  such  excess  oj  water  may  be  sold  outside  of  the 
limits  of  the  corporation;  but  in  no  case  shall  a  contract  be  made 
for  a  supply  of  any  excess  of  water  so  sold  for  a  period  longer  than 
one  year;  but  water  not  required  at  any  time  may  be  sold  from 
month  to  month  during  the  existence' of  such  excess,  and  shall  be 
sold  only  at  the  rates  fixed  for  consumers  inside  the  corporate 
limits. 

By  the  Act  approved  May  1,  1911,^  whenever  any  municipality 
shall  develop  an  excess  of  water,  over  and  above  the  amount  thereof 
which  is  necessary  for  the  use  of  such  municipality  and  its  inhab- 
itants, or  any  portion  thereof  as  the  legislative  body  of  such  munici- 
pality may  determine  shall  be  supplied  therewith,  then  such  mu- 
nicipality may  sell,  lease,  or  distribute  such  excess  of  water  outside 
of  the  corporate  limits  of  such  municipality.  No  lease  shall  be  valid 
for  a  period  of  more  than  fifteen  years  and  all  such  leases  shall  be 
let.  to  the  highest  bidder  at  public  auction.^ 

§  1732.  An  Act  regulating  the  appropriation  of  water  for 
power  purposes. — By  the  Act  approved  April  8,  1911,^  the  State 
of  California  took  a  radical  step  in  regulating  and  limiting  the  ap- 
propriation of  water  for  generating  electricity  or  other  electrical 
power,  and  fixing  the  terms  and  conditions,  and  providing  the  man- 
ner and  procedure  upon  which  water  for  such  purposes  may  be 
appropriated. 

3  For  municipal  water  districts,  see,  5  Stats.  &  Amdts.,  1911,  Chap.  715, 
also.  Sec.   1756.                                           p.  1394,  Sec.  3. 

For  rights  of  way  granted  munici-  6  See,  also,  for  municipal  water  dis- 

palities   over  roads   and  streets,   etc.,  tricts,  Sec.  1756. 

see  Act  of  April  10,  1911,  Stats.  &  i  Stats.  &  Amdts.,  1911,  Chap.  406, 

Amdts.,  1911,  Chap.  526,  p.  852.  p.  813;  Kerr's  Bien.  Supp.,  1911,  p. 

4  Stats.  &  Amdts.,  1911,  Chap.  429,  1468. 
p.  854;  Kerr's  Bien.  Supp.,  1911,  p. 

1233. 
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For  the  purposes  of  the  Act  it  is  p'rovided : 

"Water  or  the  use  of  water  for  the  generation  of  electricity, 
or  of  electrical  or  other  power,  shall  not  be  appropriated  for  a 
longer  period  than  25  years. ' ' 

The  appropriation  of  water  for  such  purposes  shall  be  made  as 
provided  by  the  Act,  and  not  otherwise.  Water  or  the  use  of 
water  appropriated  for  purposes  other  than  the  generation  of  elec- 
tricity must  be  appropriated  under  a  separate  and  distinct  appro- 
priation. All  water  not  being  used  is  declared  to  be  unappropri- 
ated. The  State  may  regulate  and  fix  the  rates  for  water  so  ap- 
propriated. 

The  appropriation  must  be  made  by  an  application  for  a  permit 
for  the  same  to  the  board  of  control  provided  for  in  the  Act  itself. 
All  the  facts  necessary  must  be  stated  in  the  application,  which 
must  be  accompanied  by  such  maps  and  drawings;  and  a  copy  of 
the  application  must  be  recorded  by  the  applicant  in  the  office  of 
the  county  recorder  of  the  county,  in  which  the  proposed  works  are 
to  be  erected.  The  board  of  control  must  examine  the  application, 
and,  if  defective,  it  may  be  returned  for  amendment,  without  losing 
its  priority.  The  application  may  be  approved  by  the  board  for 
a  less  amount  of  water  than  is  applied  for.  The  approval  or  rejec- 
tion of  the  application  shall  be  endorsed  thereon,  and  one  copy 
returned  to  the  applicant.  If  the  application  be  approved  the  ap- 
plicant shall  immediately  record  such  approval,  and  proceed  with 
the  construction  of  the  necessary  works,  and  take  all  steps  required 
to  complete  the  appropriation.  Actual  construction  work  must 
begin  within  six  months  of  the  date  of  the  approval,  and  shall  there- 
after be  prosecuted  with  reasonable  diligence  in  proportion  to  the 
magnitude  of  the  undertaking.  Upon  their  completion  the  board 
must  cause  the  same  to  be  inspected,  and  a  report  upon  their  con- 
struction and  condition.  If  the  law  has  been  fully  complied  with, 
the  board  shall  issue  a  license  to  the  applicant,  allowing  him  to 
divert  and  use  the  water,  for  a  certain  period  of  time,  but  in  no 
case  for  more  than  25  years,  which  license  may  be  renewed  for  a 
period  of  not  more  than  25  years. 

The  board  of  control  may  also  upon  application  grant  a  license 
to  divert  and  store  surplus  waters  of  any  stream  during  floods  of 
high  water,  or  during  those  portions  of  the  year  when  such  water 
is  not  required,  or  being  stored  for  irrigation  purposes. 
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All  appropriations  of  water  shall  be  subject  to  the  fees  and 
charges  as  in  the  Act  provided,  which  are  as  follows :  Upon  making 
the  application,  $10 ;  upon  receiving  the  license,  $100 ;  and,  in  ad- 
dition thereto  and  annually-  thereafter,  for  the  first  100  horsepower 
there  shall  be  no  charge;  for  all  above  100  horsepower,  ten  cents 
for  each  horsepower. 

For  the  purpose  of  carrying  out  the  purposes  of  the  Act,  a  board 
of  control  is  created  and  estSblished,  to  consist  of  five  members, 
three  of  whom  are  to  be  appointed  by  the  governor,  and  of  which 
board  the  governor  and  the  State  engineer  are  ex  officio  members. 
The  appointed  members  shall  receive  $10  per  day  for  each  day's 
service.  Said  board  shall  cease  to  exist  if  any  general  commission 
shall  be  created  by  law  having  the  power  to  regulate  and  fix  rates 
to  be  charged  by  public  utilities,  and  the  powers  now  vested  in  the 
said  board  shall  vest  in  such  commission.^  In  the  meantime,  the 
board  of  control  is  empowered  to  do  and  perform  the  acts  required 
by  the  Act,  and  to  adopt  rules  and  regulations  necessary,  and  to 
provide  for  public  hearings  upon  the  merits  of  applications.  Full 
annual  reports  must  be  made  by  all  taking  advantage  of  the  Act. 
Combinations  in  restraint  of  trade  are  prohibited.  None  of  the 
provisions  of  the  Act  shall  apply  to  municipal  corporations,  other 
than  irrigation  districts  or  lighting  districts,  but  all  municipal  cor- 
porations desiring  to  appropriate  water  for  power  purposes  men- 
tioned in  the  Act,  shall,  within  ten  days  from  the  time  they  post 
and  record  notices  of  appropriation  for  such  purposes,  file  with 
the  board  of  control  a  copy  of  such  notice,  giving  full  particulars. 

Any  violation  of  the  provisions  of  the  Act  or  of  any  order  or 
regulation  of  the  board  is  declared  to  be  a  misdemeanor  and  shall 
be  punished  by  a  fine  not  exceeding  $5,000,  or  imprisonment  in 
the  county  jail  not  exceeding  one  year,  or  by  both,  and  the  agents 
are  declared  to  be  equally  liable  with  the  principal. 

§  1733.    The  adjudication  and  protection  of  water  rights. — The 

matter  of  the  adjudication  of  existing  water  rights  as  between  the 
different  claimants  thereto  in  California,  has  always  been  left  to 
the  courts,  under  the  general  equity  procedure.  This  subject  has 
been  fully  discussed  in  a  previous  chapter  of  this  work.i    The  leg- 

2  See  constitutional  amendment,  Sec.  i  Fot    adjudication    of    rights    in 

1727.  equity,  see  Chap.  78,  Sees.  1530-1566. 
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islature  of  the  State  of  California  never  adopted  any  special  code 
of  procedure  for  these  cases,  as  has  been  done  in  a  number  of  the 
.  other  States.2 

Upon  the  question  of  injunctions  and  restraining  orders  in  ac- 
tions involving  water  rights,  the  Code  of  Civil  Procedure  has  the 
following : 

Section  527  of  the  Code  of  Civil  Procedure,  as  amended  by  the 
Act  of  February  15,  1911,  provides : 

"No  preliminary  injunction  shall  be  granted  without  notice  to 
the  opposite  party,  nor  shall  any  temporary  restraining  order  be 
granted  without  notice  to  the  opposite  party,  unless  it  shall  appear 
from  the  facts  shown  by  affidavit  or  by  the  verified  complaint  that 
great  or  irreparable  injury  would  result  to  the  applicant  before 
the  matter  can  be  heard.3 

"In  all  actions  which  may  be  hereafter  brought  when  an  injunc- 
tion or  restraining  order  may  be  applied  for  to  prevent  the  diver- 
sion, diminution,  or  increase  of  the  flow  of  the  water  in  its  natural 
channels,  to  the  ordinary  flow  of  which  the  plaintiff  claims  to  be 
entitled,  the  court  shall  first  require  due  notice  of  the  application 
to  be  served  upon  the  defendant,  unless  it  shall  appear  from  the 
verified  complaint  or  affidavits  upon  which  the  application  therefor 
is  made,  that,  within  ten  days  prior  to  the  time  of  such  application 
the  plaintiff  has  been  in  the  peaceable  possession  of  the  flow  of  such 
water,  and  that,  within  such  time,  said  plaintiff  has  been  deprived 
of  the  flow  thereof  by  the  wrongful  diversion  of  such  flow  by  the 
defendant,  or  that  the  plaintiff,  at  the  time  of  such  application  is, 
and  for  ten  days  prior  thereto  has  been  in  possession  of  the  flow 
of  said  water,  and  that  the  defendant  threatens  to  divert  the  flow 
of  such  water,  and  if  such  notice  of  such  application  be  given,  and 
upon  the  hearing -thereof  it  be  made  to  appear  to  the  court  that 
the  plaintiff  is  entitled  to  the  injunction,  but  that  the  issuance 
thereof  pending  the  litigation  will  entail  great  damage  upon  the  de- 
fendant, and  that  the  plaintiff  will  not  be  greatly  damaged  by  the 
acts  complained  of  pending  the  litigation,  and  can  be  fully  compen- 
sated for  such  damage  as  he  may  suffer,  the  court  may  refuse  the 

2  For  the  statutory  adjudication  of  3  Code  Civ.  Proc,  Sec.  527;  3  Kerr's 

water  rights,  see  Chap.  78,  Sees.  1567-  Cyo.  Codes,  p.  837,  as  amended;  Stats. 

1584.  &    Amdts.,    1911,    Chap.    42,    p.    59; 

For  the  determination  of  rights  by  Kerr's  Bien.  Supp.,  1911,  p.  701. 
boards,  see  Chap.  80,  Sees.  1585-1595. 
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injunction  upon  the  defendant  giving  a  bond  such  as  is  provided 
for  in  Section  532;  and  upon  the  trial  the  same  proceedings  shall 
be  had,  and  with  the  same  effect  as  in  such  section  provided. "  * 

A  following  section  of  the  Code  of  Civil  Procedure  also  pro- 
vides that  a  temporary  injunction  or  restraining  order  may  be  va- 
cated or  modified  upon  motion  and  notice  thereof.  And,  it  is  fur- 
ther provided  that:  "In  all  actions  pending,  or  which  may  here- 
after be  brought,  when  an  fnjunction  or  restraining  order  has 
been,  or  may  be  granted  or  applied  for,  to  prevent  the  diversion 
pending  the  litigation,  of  water  used  or  to  be  used  for  irrigation 
or  domestic  pu' poses  only,  if  it  be  made  to  appear  to  the  court  that 
great  damas'-^s  will  be  suffered  by  the  person  enjoined,  in  case  the 
injunction  is  continued,  and  that  the  person  in  whose  behalf  it  is 
issued  can  be  fully  compensated  for  any  damages  he  may  suffer 
by  reason  of  the  continuance  of  the  acts  enjoined  during  the 
pendency  of  the  litigation,  the  court  in  its  discretion  may  dissolve 
or  -modify  the  injunction,  upon  the  person  enjoined  giving  a  bond 
vrith  sureties  to  be  approved  by  the  judge,  and  in  such  amounts  as 
may  be  fixed  by  the  court  or  judge,  conditioned  that  such  enjoined 
person  will  pay  all  damages  which  the  person  in  whose  behalf  the 
injunction  issued  may  suffer  by  reason  of  the  continuance,  during 
the  litigation,  of  the  acts  complained  of.  Upon  the  trial  the  amount 
of  such  damages  must  be  ascertained,  and  in  case  judgment  is  ren- 
dered for  the  person  in  whose  behalf  the  injunction  was  granted, 
the  amount  fixed  as  such  damages  must  be  included  in  the  judgment, 
together  with  reasonable  attorney's  fees.  In  any  suit  brought  on 
the  bond,  the  amount  of  damages  as  fixed  in  said  judgmenj;  is  con- 
clusive on  the  sureties.  "5 

4  Code  of  Civ.  Proc,  See.  530;  3  Stats.  &  Amdts..  1907,  p.  342;  Foun- 
Kerr's  Cye.  Codes,  p.  843;  as  tain  W.  Co.  v.  Dougherty,  134  Cal.  376, 
amended.  Stats.  &  Amdts.,  1907,  p.  66  Pae.  Eep.  316;  Natoma  etc.  Co.  v. 
342,  and  Stats.  &  Amdts.,  1911,  Chap.  Clarkin,  14  Cal.  544;  Natoma  etc.  Co. 
733,  p.  1421;  Kerr's  Bien.  Supp.,  v.  Parker,  16  Cal.  83;  Hicks  v.  Comp- 
1911,  p.  702;  San  Diego  W.  Co.  v.  ton,  18  Cal.  206;  Burnett  v.  White- 
Pacific  Coast  S.  S.  Co.,  101  Cal.  216,  sides,  13  Cal.  156;  County  of  Yuba 
35  Pac.  Bep.  651;  San  Antonio  W.  Co.  v.  Cloke,  79  Cal.  239,  21  Pao.  Eep. 
V.  Bodenhamer,  133  Cal.  248,  65  Pae,  740;  Hobbs  v.  Amador  etc.  Co.,  66 
Eep.  471;  Burnett  t.  Whitesides,  13  Cal.  161,  4  Pac.  Eep.  1147;  Humphry 
Cal.  156.  V.  Buena  Vista  W.  Co.,  2  Cal.  App. 

eCode    Civ.    Proc,    Sec.    532;     3  540,  84  Pac.  Eep.  296. 
Kerr's   Codes,   p.    847;    as   amended, 
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Upon  the  subject  of  damages  it  is  provided  that:  "Any  person 
owning  or  occupying  lands  upon  the  banks  of  any  stream  where  the 
lands  lying  back  of  such  stream  are  lower  than  the  banks  thereof, 
is  responsible  for  all  damages  which  may  be  sustained  by  the  own- 
ers or  occupants  of  lower  lands  by  reason  of  any  cut  or  embrasure 
made  in  the  bank  of  such  stream  by  the  owner  or  occupant  of  the 
bank.s  If  such  cuts  were  made  for  the  purpose  of  irrigation, 
and  headgates  and  culverts  have  been  made  which  competent  per- 
sons consider  sufficient  to  restrain  the  water,  and  where  great  dili- 
gence has  been  made  to  prevent  damage,  these  facts  may  be  pleaded 
and  proved,  in  mitigation  of  damages. ' ' '' 

Relative  to  the  proof  of  customs  and  regulations  concerning 
mining  claims,  an  old  section  adopted  in  the  Civil  Practice  Act 
of  1851  is  still  maintained  in  the  statutes  of  California.  It  reads 
as  follows : 

"In  actions  respecting  mining  claims,  proof  must  be  admitted  of 
the  customs,  usages,  or  regulations  established  and  in  force  at  the 
bar  or  diggings  embracing  such  claim,  and  such  customs,  usages,  or 
regulations,  when  not  in  conflict  with  the  laws  of  this  State,  must 
govern  the  decision  of  the  action. ' '  * 

This  section  has  also  been  incorporated  in  the  statutes  of  many 
of  the  Western  States. 

§  1734.  Ditches  and  canals  and  rights  of  way  therefor. — Upon 
the  subject  of  ditches  and  canals  the  California  statute  provides: 

"The  person  entitled  to  the  use  may  change  the  place  of  divei"- 
sion,  if  others  are  not  injured  by  such  change,  and  may  extend  the 
ditch,  flume,  pipe,  or  aqueduct  by  which  the  diversion  is  made  to 
places  beyond  that  where  the  first  use  was  made."  ^ 

6  Pol.  Code,  See.  3486;  1  Kerr's  1  Civil  Code,  Sec.  1412;  2  Kerr 'a 
Cyc.  Codes,  p.  837.  Cye.  Codes,  p.  1153. 

7  Pol.  Code,  Sec.  3487;  1  Kerr's  That  the  place  of  diversion  may  be 
Cyc.  Codes,  p.  838;  Parker  v.  Larsen,  changed,  see  Sees.  857,  858. 

86  Cal.  236,  24  Pac.  Eep.  989,  21  Am.  See,  also,  Kidd  v.  Laird,  15  Cal.  161, 

St.  Eep.  30.  76  Am.  Deo.  472,  4  Morr.  Min.  Eep. 

8  Civil  Practice  Act  of  April  29,  571;  Junkins  v.  Bergin,  67  Cal.  267, 
1851,  Sec.  621,  as  afterward  amended;  7  Pac.  Eep.  684;  Smith  v.  Corbit,  116 
Code  Civ.  Proc,  See.  748;  3  Kerr's  Cal.  587,  48  Pac.  Eep.  725;  Byera 
Cye.  Codes,  p.  1273;  Lux  v.  Haggin,  v.  Colonial  Irr.  Co.,  134  Cal.  553,  66 
69  Cal.  255,  4  Pac.  Eep.  919,  10  Pae.  Pac.  Eep.  732;  Eamelli  v.  Irish,  96 
Eep.  674,  Cal.  214,  31  Pac.  Eep.  41;  Gallagher 
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By  the  Act  of  March  21,  1903,2  it  was  also  provided ; 

"After  filing  such  copy  for  record,  the  place  of  intended  diver- 
sion, or  the  place  of  intended  use,  or  the  means  by  which  it  is  in- 
tended to  divert  the  water,  may  be  changed  by  the  person  posting 
said  notice,  or  his  assigns,  if  others  are  not  injured  by  such  change. 
This  provision  applies  to  notices  already  filed,  as  well  as  notices 
hereafter  filed."  ^ 

The  right  to  the  use  of  the  natural  channels  of  streams  is  given : 

' '  The  water  appropriated  may  be  turned  into  the  channel  of  an- 
other stream  and  mingled  with  its  water,  and  then  reclaimed;  but 
in  reclaiming  it  the  water  already  appropriated  by  another,  must 
not  be  diminished."  * 

Upon  the  liability  of  joint  owners  in  ditches,  canals,  or  other 
works,  it  is  provided  that  each  is  liable  to  the  others  for  the  reason- 
able expenses  of  maintaining  and  repairing  the  same,  and  of  dis- 


V.  Monteoito  W.  Co.,  101  Cal.  245,  35 
Pao.  Eep.  770;  Davis  v.  Gale,  32  Cal. 
26,  91  Am.  Dec.  554,  4  Morr.  Min. 
Bep.  604;  Last  Chance  M.  Co.  v. 
Bunker  HiU  M.  Co.  (Idaho),  49  Fed. 
Bep.  430;  Charnock  v.  Higuerra,  111 
Cal.  473,  44  Pac.  Eep.  171,  32  L.  E. 
A.  190,  52  Am.  St.  Eep.  195;  San 
Luis  W.  Co.  V.  Estrada,  117  Cal.  168, 
48  Pae.  Bep.  1075;  McGuire  v.  Brown, 
106  Cal.  660,  39  Pac.  Bep.  1060,  30 
L.  B.  A.  384;  Jacob  v.  Lorenz,  98 
Cal.  332,  33  Pac.  Eep.  119;  Butte  etc. 
Co.  V.  Morgan,  19  Cal.  609,  4  Morr. 
Min.  Bep.  583;  Hargrave  v.  Cook,  108 
Cal.  72,  41  Pae.  Eep.  18,  30  L.  E.  A. 
390;   Correa  v.  Frietas,  42  Cal.  339. 

But  see  Oliver  v.  Agasse,  132  Cal. 
297,  64  Pae.  Bep.  401;  Barrows  v. 
Fox,  98  Cal.  63,  32  Pae.  Eep.  811; 
Allen  V.  San  Jose  etc.  Co.,  92  Cal. 
138,  28  Pac.  Eep.  215,  15  L.  B.  A.  93. 

That  a  change  in  the  place  of  use 
may  be  made,  see  Maoris  v.  Bieknell, 
7  Cal.  261,  68  Am.  Dec.  257;  Santa 
Paula  W.  Co.  v.  Peralta,  113  Cal.  38, 
45  Pae.  Bep.  168;  Senior  v.  Anderson, 
138  Cal.  716,  72  Pae.  Eep.  349;  South- 


side  Imp.  Co.  V.  Burson,  147  Cal.  401, 
81  Pao.  Eep.  1107. 

2  Stats.  &  Amdts.,  1903,  p.  361.' 

3  Civil  Code,  See.  1415,  added  as  a 
part  thereof;  2  Kerr's  Cyc.  Codes,  p. 
1158;  HufEner  v.  Sawday,  153  Cal. 
86,  94  Pac.  Bep.  424;  Wishon  v.  Globe 
Lt.  &  Pr.  Co.,  158  Cal.  137,  110  Pae. 
Eep.  291;  Duckworth  v.  Watsonville 
etc.  Co.,  158  Cal.  206,  110  Pae.  Eep. 
927;  Evans  Ditch  Co.  y.  Lakeside 
Ditch  Co.,  13  Cal.  App.  119,  108  Pao. 
Eep.  1027. 

4  Civil  Code,  Sec.  1413;  2  Kerr's 
Cyc.  Codes,  p.  1155;  Stanford  v.  Felt, 
71  Cal.  249,  16  Pae.  Eep.  900;  Byers 
V.  Colonial  Irr.  Co.,  134  Cal.  553,  66 
Pae.  Bep.  732;  Davis  v.  Gale,  32  Cal. 
26,  91  Am.  Dee.  554,  4  Morr.  Min. 
Bep.  604;  Butte  etc.  Co.  v.  Vaughn, 
11  Cal.  143,  70  Am.  Dec.  769,  4  Morr. 
Min.  Eep.  552;  Paige  v.  Eoeky  Ford 
C.  Co.,  83  Cal.  84,  21  Pao.  Eep.  1102, 
23  Pae.  Eep.  875;  Burnett  v.  White- 
sides,  15  Cal.  35;  Bledsoe  v.  Deckrow, 
132  Cal.  312,  64  Pao.  Eep.  397;  In 
re  Nelson,  27  Land  Deo.  511,  citing 
Kinney  on  Irr.,  1st  Ed.,  p.  536. 
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tributing  the  water.  Upon  the  failure  of  any  owner  tt>^p,aj^l^is 
proportion,  suit  may  he  brought  by  any  or  all  the  parties  who  have 
contributed  more  than  his  or  their  just  proportion  of  such  ex- 
penses, and  judgment  may  be  recovered,  including  costs  and  attor- 
ney's fees.5 

No  canal,  flumCj  or  other  appliance  for  the  conducting  of  water 
must  be  laid,  constructed,  or  maintained  as  to  obstruct  any  public 
highway;  all  such  works  must  be  kept  in  repair,  and  bridges  con- 
structed where  necessary,  at  the  expense  of  the  owners.  ^ 

§  1735.  Servitudes  upon  land. — ^Upon  the  question  of  servitudes 
upon  land  as  far  as  water  rights  and  easements  are  concerned,  the 
California  statutes  provide: 

"The  following  land  burdens,  or  servitudes  upon  land,  may  be 
attached  to  other  land  or  incidents  or  appurtenances  thereto,  and 
are  called  easements: 

"9.  The  right  of  receiving  water  or  discharging  the  same  upon 
land. 

"10.  The  right  of  flooding  land. 

"11.  The  right  of  having  water  flow  without  diminution  or  dis- 
turbance of  any  kind.^ 

BCivU    Code,    Sees.    842,    843;     2  l  Civil    Code,    Sec.    801;    2   Kerr's 

Kerr's  Cye.  Codes,  p.  723;  Arroyo  D.  Cyc.  Codes,  p.  694;  Farmer  v.  Ukiah 

Co.  V.  Bequette,  149  Cal.  543,  87  Pac.  W.  Co.,  56  Cal.  11;  Crooker  v.  Benton, 

Eep.  10.  93  Cal.  365,  28  Pae.  Eep.  953 ;  FitzeU 

6  Civil  Code,  Sec.  551;  2  Kerr's  Cyc.  v.  Leaky,  72  Cal.  477,  14  Pac.  Eep. 

Codes,  p.  532.  198;   Lux  v.  Haggin,  69  Cal.  255,  4 

See,  also,  Pol.  Code,  Sees.  2694,  Pac.  Eep.  919,  10  Pae.  Rep.  674;  Me- 
2737;  1  Kerr's  Cyc.  Codes,  pp.  646,  Daniel  v.  Cummings,  83  Cal.  515,  23 
653;  City  of  Fresno  v.  Fresno  etc.  Co.,  Pae.  Eep.  795,  8  L.  E.  A.  575;  Hill 
98  Cal.  179,  32  Pae.  Eep.  943;  County  v.  Newman,  5  Cal.  445,  63  Am.  Dee. 
of  Fresno  v.  Fowler  ete.  Co.,  68  Cal.  140,  4  Morr.  Min.  Eep.  513;  Smith  v. 
359,  9  Pac.  Rep.  309;  South  Pasa-  Hawkins,  110  Cal.  122,  42  Pae.  Eep. 
dena  v.  Pasadena  ete.  Co.,  152  Cal.  453;  Cross  v.  Kitts,  69  Cal.  217,  10 
590,  93  Pac.  Eep.  490;  City  of  Ma-  Pae.  Eep.  409,  58  Am.  Rep.  558; 
dera  v.  Madera  etc.  Co.,  159  Cal.  749,  Dorris  v.  Sullivan,  90  Cal.  279,  27 
115  Pac.  Rep.  936,  where  it  was  held  Pac.  Rep.  216;  City  of  Santa  Ana 
that  under  the  Civil  Code,  Sec.  551,  v.  Brunner,  132  Cal.  234,  64  Pac.  Eep. 
and  Pol.  Code,  Sees.  2694,  2737,  the  287;  Stockton  v.  San  Joaquin  Co., 
duty  was  not  imposed  upon  the  owner  148  Cal.  313,  83  Pae.  Eep.  54,  7  Am. 
of  an  existing  canal  to  construct  a  &  Eng.  Ann.  Cas.  511;  Jones  v.  Dear- 
bridge  over  a  subsequently  constructed  dorff,  4  Cal.  App.  18,  87  Pae.  Eep. 
highway.  213;  Pogue  v.  Collins,  146  Cal.  435, 
201 — Kin.  on  Irr. 
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"The  extent  of  a  servitude  is  determined  by  the  terms  of  the 
grant,  or  the  nature  of  the  enjoyment  by  which-  it  was  acquired.^ 

"A  servitude  is  extinguished: 

"1.  By  vesting  of  the  right  to  the  servitude  and  right  to  the 
servient  tenement  in  the  same  person; 

"2.  By  the  destruction  of  the  servient  tenement; 

"3.  By  the  performance  of  any  Act  upon  either  tenement,  by 
the  owner  of  the  servitude,  or  -virith  his  assent,  which  is  incompatible 
with  its  nature  or  exercise,  or, 

"4.  Where  the  servitude  was  acquired  by  enjoyment,  by  disuse 
thereof  by  the  owner  of  the  servitude  for  the  period  prescribed  for 
acquiring  title  by  enjoyment."  ^ 


§  1736.    The  sale  and  transfer  of  vrater  rights  and  easements 
and  appurtenances. — The  California  statutes  provide  that,  with 


80  Pac.  Hep.  623 ;  Graham  v.  Pasa- 
dena etc.  Co.,  152  Cal.  596,  93  Pae. 
Eep.  498;  Corea  v.  Higueia,  153  Cal. 
451,  95  Pac.  Eep.  882;  Strong  v. 
Baldwin,  154  Cal.  150,  97  Pac.  Eep. 
178,  129  Am.  St.  Eep.  141;  Drake  v. 
Eussian  Eiver  Land  Co.,  10  Cal.  App. 
654,  103  Pae.  Eep.  167. 

Under  the  Civil  Code,  Section  801, 
Subdivision  5,  which  provides  that  the 
right  of  taking  water,  wood,  minerals, 
and  other  things,  may  attach  to  other 
lands  as  incidents  or  appurtenances 
called  easements,  the  right  to  take 
driftwood  from  other  land  may  be  ac- 
quired by  prescription.  Yuba  Consol. 
Gold  Fields  v.  Hilton,  16  Cal.  App. 
228,  116  Pac.  Eep.  712. 

2  Civil  Code,  See.  806;  2  Kerr's  Cyc. 
Codes,  p.  700;  Los  Eobles  W.  Co.  v. 
Stoneman,  146  Cal.  203,  79  Pac.  Eep. 
880;  Winslow  v.  City  of  Vallejo,  148 
Cal.  723,  84  Pac.  Eep.  191,  5  L.  E. 
A.,  N.  S.,  851,  113  Am.  St.  Eep.  349, 
7  Am.  &  Eng.  Ann.  Cas.  851;  Allen 
V.  San  Jose  etc.  Co.,  92  Cal.  138,  28 
Pac.  Eep.  215,  15  L.  E.  A.  93;  Kern 
Island  Irr.  Co.  v.  Bakerafield,  151 
Cal.   403,  90  Pac.  Bep.   1052;    Cole- 


grove  W.  Co.  V.  City  of  Hollywood, 
151  Cal.  425,  90  Pae.  Eep.  1053,  13 
L.  E.  A-.,  N.  S.,  904;  Jones  v.  Dear- 
dorff,  4  Cal.  App.  18,  87  Pae.  Eep. 
213;  Smith  v.  Cooley,  65  Cal.  46,  2 
Pae.  Eep.  880;  Wutchumna  W.  Co.  v. 
Eagle, -148  Cal.  759,  84  Pac.  Rep. 
164 ;  Drake  v.  Eussian  Eiver  Land  Co., 
10  Cal.  App.  654,  103  Pac.  Eep.  167. 
3  Civ.  Code,  See.  811;  2  Kerr's  Cyc. 
Codes,  p.  703;  Lux  v.  Haggin,  69  Cal. 
255,  4  Pac.  Eep.  919,  10  Pac.  Eef). 
674;  Smith  v.  Hawkins,  110  Cal.  122, 
42  Pac.  Eep.  453;  Dixon  v.  Scher- 
meier,  110  Cal.  582,  42  Pac.  Eep. 
1091;  Los  Angeles  v.  Pomeroy,  125 
Cal.  420,  58  Pac.  Eep.  69;  Allen  v. 
San  Jose  etc.  Co.,  92  Cal.  138,  2S 
Pac.  Eep.  215,  15  L.  E.  A.  93;  Mo- 
Eose  v.  Bottyer,  81  Cal.  122,  22  Pac. 
Eep.  393;  Jones  v.  Deardorff,  4  Gal. 
App.  18,  87  Pac.  Eep.  213;  Corea 
V.  Higuera,  135  Cal.  451,  95  Pac 
Eep.  882,  17  L.  E.  A.,  N.  S.,  1018; 
Strong  v.  Baldwin,  154  Cal.  150,  97 
Pae.  Eep.  178,  129  Am.  St.  Eep.  141; 
Drake  v.  Eussian  Eiver  Land  Co.,  10 
Cal.  App.  654,  103  Pae.  Bep.  167. 
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certain  exceptions  named,  the  transfer  of  all  real  property  must 
be  in  writing  and  subscribed  by  the  party  transferring  the  same.^ 

Water  rights  are  held  to  be  real  property  and  are  hence  subject 
to  the  above  provision.^ 

"A  transfer  vests  in  the  transferee  all  the  actual  title  to  the 
thing  transferred  which  the  transferrer  then  has,  unless  a  different 
intention  is  expressed  or  is  necessarily  implied.^ 

"The  transfer  of  a  thing  transfers  also  all  its  incidents,  unless 
expressly  excepted ;  but  the  transfer  of  an  incident  to  a  thing  does 
not  transfer  the  thing  itself.* 

"A  transfer  of  real  property  passes  all  easements  attached 
thereto,  and  creates  in  favor  thereof  an  easement  to  use  other  real 
property  of  the  person  whose  estate  is  transferred  in  the  same  man- 
ner and  to  the  same  extent  as  such  property  was  obviously  and 
permanently  used  by  the  person  whose  estate  is  transferred,  for  the 

iCode    Civ.    Proe.,    Sec.    1971;    3  80  Cal.  310,  22  Pae.  Eep.  178;  Hun- 

Kerr's  Cyc.  Codes,  p.  2401.  garian  Hill  etc.  Co.  v.  Moses,  58  Cal. 

2  Hayes  t.  Mne,  91  Cal.  391,  27  168;  HaBson  v.  MeCue,  42  Cal.  303, 
Pac.  Eep.  772;  Eiehey  t.  East  Eed-  10  Am.  Eep.  299;  Mitchell  y.  Amador 
lands  W.  Co.,  141  Cal.  221,  74  Pac.  etc.  Co.,  75  Cal.  464,  17  Pac.  Eep. 
Bep.  754;  Basbore  v.  Mooney,  4  Cal.-  246;  Parmer  v.  TJkiah  W.  Co.,  56  Cal. 
App.  276,  87  Pae.  Eep.  553;  Hill  11;  McDonald  v.  Bear  Eiver  etc.  Co., 
V.  Newman,  5  Cal.  445,  63  Am.  Dec.  13  Cal.  220,  15  Cal.  145,  1  Morr.  Min. 
140,  4  Morr.  Min.  Eep.  513;  South  Eep.  626;  Stanislaus  W.  Co.  v.  Baeh- 
Tule  etc.  Co.  v.  King,  144  Cal.  450,  man,  152  Cal.  716,  93  Ps^e.  Eep.  858, 
77  Pac.  Eep.  1032;  California  etc.  Co.  15  L.  E.  A.,  N.  S.,  359;  Clyne  v.  Be- 
V.  County  of  Los  Angeles,  10  Cal.  nieia  W.  Co.,  100  Cal.  310,  34  Pac. 
App.  185,  101  Pac.  Eep.  547;  Santa  Eep.  714;  Jones  v.  DeardorfE,  4  Cal. 
Paula  etc.  Co.  v.  Peralta,  113  Cal.  App.  18,  87  Pac.  Eep.  213;  Smith  v. 
38,  45  Pae.  Eep.  168;  Pacific  Club  v.  Corbit,  116  Cal.  587,  48  Pac.  Eep. 
Sauaalito  Co.,  98  Cal.  487,  33  Pac.  725;  Eubio  Canyon  W.  Co.  T.  Everett, 
Eep.  322;  Fudiekar  v.  East  Side  Irr.  154  Cal.  29,  96  Pac.  Eep.  811;  Eianda 
Dlst.,  109  Cal.  29,  41  Pac.  Eep.  1024;  v.  Watsonville  etc.  Co.,  152  Cal.  523, 
Blankenship  v.  Whaley,  124  Cal.  300,  93  Pae.  Eep.  79;  Corea  v.  Higuera, 
57  Pae.  Eep'.  79.  135  Cal.   451,   95  Pac.   Eep.   882,   17 

But   see   Bree   v.   "Wheeler,    4   Cal.  L.  E.  A.,  N.  S.,  1018;  Oliver  v.  Bur^ 

App.  109,  87  Pae.  Eep.  255.  nett,  10  Cal.  App.  403,  102  Pac.  Eep. 

3  Civil  Code,  See.  1083;  2  Kerr's  223;  Pendola  v.  Eamm,  138  Cal.  517, 
Cye.  Codes,  p.  877;  Driscoll  v.  Dris-  71  Pac.  Eep.  624;  Jones  v.  Sanders, 
coU,  143  Cal.  528,  77  Pac.  Eep.  471.  138    Cal.    405,    71    Pae.    Eep.    506; 

4  Civil  Code,  Sec.  1084;  2  Kerr's  Pogue  v.  Collins,  146  Cal.  435,  80 
Cyc.  Codes,  p.  877;  Cross  v.  Kitts,  Pac.  Eep.  623;  Anaheim  Union  W.  Co. 
69  Cal.  217,  10  Pae.  Eep.  409,  58  v.  Ashcroft,  153  Cal.  152,  94  Pae. 
Am.  St.  Eep.  558;  McShane  v.  Carter,  Bep.   613. 
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benefit  thereof,  at  the  time  when  the  transfer  was  agreed  upon  or 
completed.5 

"One  who  grants  a  thing  is  presumed  to  grant  also  whatever  is 
essential  to  its  use.^ 

"Except  where  the  grant  under  which  the  land  is  held  indicates 
a  different  intent,  the  owner  of  the  upland,  when  it  borders  on 
tide- water,  takes  to  ordinary  high-water  mark;  when  it  borders 
upon  a  navigable  lake  or  streaA,  where  there  is  no  tide,  the  owner 
takes  to  the  edge  of  the  lake  or  stream,  at  low-water  mark;  when 
it  borders  upon  any  other  water,  the  owner  takes  to  the  middle  of 
the  lake  or  stream."^ 


§  1737.  Acquisition  of  title  by  prescription. — ^"Occupancy  for 
a  period  prescribed  by  the  Code  of  Civil  Procedure  as  sufficient  to 
bar  an  action  for  the  recovery  of  the  property  confers  a  title 
thereto,  denominated  a  title  by  prescription,  which  is  sufficient 
against  all."  ^  And,  upon  the  question  of  the  time  prescribed  as 
referred  to  above,  it  is  provided: 


5  Civ.  Code,  Sec.  1104;  2  Eerr'i 
Cyo.  Codes,  p.  887. 

See  cases  cited  in  last  note  aboye. 
See,  also,  Pendola  v.  Bamm,  138 
Cal.  517,  71  Pac.  Eep.  624;  Cave  t. 
Crafts,  53  Cal.  135;  Parmer  v.  tndah 
W.  Co.,  56  Cal.  11;  Dixon  v.  Seher- 
meier,  110  Cal.  582,  42  Cal.  1091; 
Anaheim  Union  W.  Co.  t.  Asheroft, 
153  Cal.  152,  94  Pac.  Eep.  613;  Pogue 
V.  Collins,  146  Cal.  435,  80  Pac.  Eep. 
623. 

6  Civil  Code,  Sec.  3522;  2  Kerr's 
Cye.  Codes,  p.  2314. 

See,  also,  cases  cited  above;  Smith 
V.  Corbit,  116  Cal.  587,  48  Pac.  Eep. 
725;  Vernon  v.  Board  of  Supervisors 
of  San  Bernardino  Co.,  142  Cal.  513, 
76  Pac.  Eep.  253;  Esmond  v.  Chew, 
15  Cal.  137,  5  Morr.  Min.  Eep.  175; 
SuUoway  v.  Sulloway,  160  Cal.  508, 
117  Pac.  Eep.  522. 

1  Civil  Code,  Sec.  830;  2  Kerr's  Cyc. 
Codes,  p.  708;  Packer  v.  Bird,  71  Cal. 
134,  11  Pae.  Eep.  873;  People  v.  Gold 


Enn  etc.  Co.,  66  Cal.  138,  4  Pac.  Sep. 
1152,  56  Am.  Eep.  80;  Lux  v.  Haggin, 
69  Cal.  255,  4  Pac.  Eep.  919,  10  Pac. 
Eep.  674;  Foss  v.  Johnstone,  158  Cal. 
119,  110  Pac.  Eep.  294. 

1  Civil  Code,  Sec.  1007;  2  Kerr's 
pyc.  Codes,  p.  834;  Hesperia  etc.  Co. 
T.  Sogers,  83  Cal.  10,  23  Pac.  Eep. 
196,  17  Am.  St.  Eep.  209;  Alhambra 
etc.  Co.  v.  Eichardson,  72  Cal.  59^,  14 
Pac.  Eep.  379;  Alta  etc.  Co.  v.  Han- 
cock, 85  Cal.  219,  24  Pae.  Eep.  645, 
20  Am.  St.  Eep.  217;  Woodward  v. 
Paris,  109  Cal.  12,  41  Pae.  Eep.  781; 
Thomas  v.  England,  71  Cal.  456,  12 
Pae.  Eep.  491;  Jatunn  T.  Smith,  95 
Cal.  154,  30  Pac.  Eep.  200;  Monte- 
cito  "W.  Co.  V.  Santa  Barbara,  144 
Cal.  578,  77  Pac.  Eep.  1113;  Faulk- 
ner V.  Eondoni,  104  Cal.  140,  37  Pac. 
Eep.  883 ;  Smith  y.  Hawkins,  110  Cal. 
122,  42  Pac.  Eep.  453,  19  Morr.  Min. 
Eep.  243;  Coonradt  v.  Hill,  79  Cal. 
593,  21  Pac.  Eep.  1099;  Lakeside  D. 
Co.  T,   Crane,   80   Cal.   1«1,   22   Pac. 
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"No  action  for  the  recovery  of  real  property,  or  for  the  recovery 
of  the  possession  thereof,  can  be  maintained,  unless  it  appears  that 
the  plaintiff,  his  ancestor,  or  grantor,  was  seized  or  possessed  of 
the  property  in  question,  within  five  years  before  the  commencement 
of  the  action. ' '  ^  And,  to  acquire  title  by  prescription  as  against 
the  State,  the  time  prescribed  is  ten  years.^ 


§  1738.  The  right  of  eminent  domain. — Upon  the  subject  of  the 
condemnation  of  private  lands  for  the  rights  of  way  for  ditches, 
canals,  or  other  works,  Section  11  of  the  Act  of  March  12,  1885,^ 
provides : 

"Whenever  any  person,  company,  association,  or  corporation 
shall  have  acquired  the  right  to  appropriate  water,  or  shall  have 
acquired  the  right  to  appropriate  such  water  in  this  State,  such 


Eep.  76;  Hargrave  v.  Cook,  108  Cal. 
72,  41  Pae.  Eep.  18,  30  L.  E.  A.  390; 
Last  Chance  D.  Co.  v.  Heilbron,  86 
Cal.  1,  26  Pae.  Eep.  523;  Centerville 
etc.  Co.  V.  Sanger  L.  Co.,  140  Cal. 
385,  73  Pae.  Eep.  1079;  Cox  v. 
Clough,  70  Cal.  345,  11  Pae.  Eep. 
732;  Green  v.  Carotta,  72  Cal.  267,  13 
Pae.  Eep.  685;  Shenandoah  ete.  Co. 
V.  Morgan,  106  Cal.  409,  39  Pae.  Bep. 
802;  BaU  v.  Kehl,  95  Cal.  606,  30 
Pae.  Eep.  870;  Anaheim  W.  Co.  v. 
Semi-Tropie  W.  Co.,  64  Cal.  185,  30 
Pae.  Eep.  623;  Heintzen  v.  Binnin- 
ger,  .79  Cal.  5,  21  Pae.  Eep.  377;  Na- 
toma  ete.  Co.  T.  Hancock,  101  Cal. 
42,  31  Pae.  Eep.  112,  35  Pae.  Eep. 
334;  Spargur  v.  Heard,  90  Cal.  221, 
27  Pae.  Eep.  198;  Gallagher  v.  Monte- 
eito  W.  Co.,  101  Cal.  245,  35  Pae. 
Eep.  770;  Paige  v.  Eoeky  Ford  C.  Co., 
83  Cal.  84,  21  Pae.  Eep.  1102,  23 
Pae.  Eep.  875;  Bliss  v.  Johnson,  76 
Cal.  597,  16  Pae.  Eep.  542,  18  Pao. 
Eep.  785;  Wood  v.  Etiwanda  W.  Co., 
122  Cal.  152,  54  Pae.  Eep.  746;  Yan- 
kee Jim's  etc.  Co.  v.  Crary,  25  Cal. 
504,  85  Am.  Dee.  145,  1  Morr.  Min. 
Eep.  196;  Evans  v.  Boss,  67  Cal.  19, 
8  Pao.  Eep.  88;   Strong  v.  Baldwin, 


154  Cal.  150,  97  Pae.  Eep.  178,  129 
Am.  St.  Eep.  141;  Wutchumna  W.  Co. 
v.  Eagle,  148  Cal.  759,  84  Pae.  Eep. 
162;  Dondero  v.  O'Hara,  3  Cal.  App. 
633,  86  Pae.  Eep.  985;  Gumsey  v. 
Antelope  Creek  etc.  Co.,  6  Cal.  App. 
387,' 92  Pae.  Eep.  326. 

2  Code  Civ.  Proe.,  See.  318;  3 
Kerr's  Cye.  Codes,  p.  226. 

See  cases  cited  in  last  note. 

See,  also,  Alta  ete.  Co.  v.  Hancock, 
85  Cal.  219,  24  Pao.  Eep.  645,  20 
Am.  St.  Eep.  217;  Bice  v.  Meiners, 
136  Cal.  292,  68  Pae.  Bep.  817;  SUva 
V.  Hawn,  10  Cal.  App.  144,  102  Pao. 
Eep.  952;  Gallagher  v.  Montecito  ete. 
Co.,  101  Cal.  245,  35  Pae.  Bep.  770; 
Gutierrez  v.  Wege,  145  Cal.  730,  79 
Pae.  Eep.  449;  Lillis  v.  People's  D. 
Co., Cal. ,  29  Pae.  Eep.  780. 

8  Code  Civ.  Proc,  See.  315;  3 
Kerr's  Cye.  Codes,  p.  223;  People  ex 
rel.  Love  v.  Center,  66  Cal.  551,  6  Pae. 
Eep.  481. 

As  to  the  elements  that  constitute 
adverse  possession,  see  Code  Civ.  Proc, 
See.  325;  3  Kerr's  Cye.  Codes,  p.  236. 

1  Gen.  Laws  Cal.,  Eenning,  1909,  p. 
604. 
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person,  company,  association,  or  corporation  may  proceed  to  con- 
demn the  lands  and  premises  necessary  to  such  right  of  way,  under 
the  provisions  of  Title  7  of  Part  III  of  the  Code  of  Civil  Procedure 
of  this  State,  and  the  amendments  made  and  to  be  made  thereto,  and 
all  the  provisions  of  said  code,  so  far  as  the  same  can  be  made  ap- 
plicable, relating  to  the  condemnation  and  taking  of  property  for 
public  uses,  shall  be  applicable  to  the  provisions  of  this  Act. ' '  2 

By  the  Act  approved  Marcli  20,  1909,^  there  was  granted  to 
every  municipal  corporation  of  the  State  a  right  of  way  for  ditches, 
canals,  and  other  works,  over  any  of  the  public  lands  not  otherwise 
disposed  of,  and  also  the  right  to  take  material  from  adjacent  lands 
for  the  purpose  of  original  construction.* 

By  the  Act  approved  April  10,  1911, ^  there  was  also  granted  to 
municipal  corporations  a  right  of  way  for  water  and  gas  pipes, 
mains  and  conduits,  along  or  upon  any  road,  street,  aUey,  avenue, 
or  highway,  or  across  any  railroad,  canal,  ditch,  or  flume. 

By  the  Act  approved  May  1,  1911, ^  it  was  further  declared  that: 

"See.  1.  Irrigation  in  the  State  of  California  is  hereby  declared 
to  be  a  public  necessity  and  a  public  use,  and  the  power  of  emi- 
nent domain  may  be  exercised  on  behalf  of  such  public  use  in  ac- 
cordance with  the  provisions  of  Title  7,  Part  III,  of  the  Code  of 
Civil  Procedure  of  the  State  of  California ;  provided,  that  any  per- 
son, firm,  or  corporation  exercising  the  power  of  eminent  domain, 
and  in  control  of  water  appropriated  for  sale,  rental,  or  distribu- 
tion, shall  not,  by  this  Act,  be  relieved  from  the  duty  of  furnishing 
water  to  irrigate  lands  over  which  any  right  of  way  is  obtained  by 
condemnation  for  irrigation  purposes,"  as  required  by  the  Act  ap- 
proved March  12,  1885,'^  and  other  Acts  supplemental  thereto  and 
amendatory  thereof,  nor  shall  the  same  be  construed  to  alter  or 
change  the  law  as  to  the  duty  of  any  person,  firm,  or  corporation  in 
charge  of  a  public  use  to  furnish  water. 

2  For  eondemnation  proceedings  in  5  Stats.  &  Amdts.,  1911,  Chap.  426, 

California,  see  Code  of  Civil  Prooed-  p.  852;   Kerr's  Bien.  Supp.,  1911,  p. 

ure,   Sees.   1237-1256;    3  Kerr's  C70.  1221. 

Codes,  pp.  1746-1787.  6  Stats.  &  Amdts.,  1911,  Chap.  719, 

8  Stats.  &  Amdts.,  1909,  Chap.  352,  p.  1407;  Kerr's  Bien.  Supp.,  1911,  p. 

p.    581;    Kerr's    Cyc.    Codes,    Supp.,  1124. 

1906-1909,  p.  1815.  7  For  Act  March  12,  1885,  see  Sec. 

4  See,  also,  appropriation  and  own-  1745. 
ership   of   waters    by    municipalities, 
See.  1731. 
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§  1739.  Eminent  domain — Public  uses  for  which  right  may  be 
exercised. — Quite  a  number  of  the  "Western  States  have  adopted 
the  California  Code  of  Civil  Procedure,  or  certain  portions  thereof. 
This  is  true  in  regard  to  the  exercise  of  the  right  of  eminent  do- 
main and  the  condemnation  proceedings  therefor.  We  will  there- 
fore abstract  the  statutes  upon  this  subject  at  considerable  length, 
and  under  the  respective  sections  thereof  cite  the  cases  involving 
water  rights  construing  the  same. 

The  right  of  eminent  domain  is  defined  as : 

"Eminent  domain  is  the  right  of  the  people  or  government  to 
take  private  property  for  public  use.  This  right  may  be  exercised 
in  the  manner  provided  in  this  title."  ^ 

Upon  the  question  of  the  purposes  for  which  the  right  of  eminent 
domain  may  be  exercised.  Section  1238  of  the  California  Code  of 
Civil  Procedure  was  entirely  re-enacted  twice  during  the  session  of 
the  legislature  of  1911:  First,  by  the  Act  approved  March  22, 
1911,2  and  second,  by  the  Act  approved  April  28,  1911.3  The  later 
Act  undoubtedly  repealed  and  superseded  the  earlier  Act. 

This  Act,  as  far  as  the  subject  under  discussion  is  concerned,  pro- 
vides as  follows: 

"Subject  to  the  provisions  of  this  title,  the  right  of  eminent 
domain  may  be  exercised  in  behalf  of  the  following  public  uses : 

"3.  .  .  .  ponds,  lakes,  canals,  aqueducts,  reservoirs,  tunnels, 
flumes,  ditches,  or  pipes  for  conducting  or  storing  water  for  the  use 
of  any  county,  incorporated  city,  or  city  and  county,  village  or 
town ;  .  .  .  raising  the  banks  of  streams,  removing  obstructions 
therefrom,  and  widening  and  deepening  or  straightening  their  chan- 
nels ;  .  .  .  public  mooring  places  for  water  craft ;  public  parks, 
including  parks  and  other  places  covered  by  water,  and  all  other 
public  uses  for  the  benefit  of  any  county,  incorporated  city,  or  city 

1  Code  of  Civil  Proe.,  Sec.  1237;  3  Pao.  Eep.  802;  Northern  Lt.  &  Pr.  Co. 

Kerr's  Cye.  Codes,  p.  1746.  v.  Staeher,  13  Gal.  App.  404,  109  Pae. 

See  City  of  Pasadena  v.  Stimson,  91  Eep.  896. 
Cal.   288,    27  Pao.   Eep.   604;    Marin         2  Stats.  &  Amdts.,  1911,  Chap.  251, 

County  W.  Co.  v.  Marin  County,  145  p.  431;  Kerr's  Bien.  Supp.,  1911,  p. 

Cal.  586,  79  Pao.  Eep.  282;  Laguna  780. 

D.  Dist.  V.   Charles  Martin  Co.,   144         3  Stats.  &  Amdts.,  1911,  Chap.  635, 

Cal.  209,  77  Pao.  Eep.  933;  Lindsay  p.  1206;  Kerr's  Bien.  Supp.,  1911,  p. 

Irr.  Co.  T,  Mehrtens,  97  Cal.  676,  32  783. 
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and  county,  village  or  town,  or  the  inhabitants  thereof,  which  may 
be  authorized  by  the  legislature,"  etc. 

"4.  .  .  .  Canals,  ditches,  dams,  poundings,  flumes,  aqueducts, 
and  pipes  for  irrigation,  public  transportation,  supplying  mines 
and  farming  neighborhoods  with  water,  and  draining  and  reclaim- 
ing lands,  and  for  floating  logs  and  lumber  on  streams  not  navi- 
gable. 

"5.  Roads,  tunnels,  ditches,*flumes,  pipes,  and  dumping  places 
for  working  mines;  also  outlets,  natural  or  otherwise,  for  the  flow, 
deposit,  or  conduct  of  tailings  or  refuse  matter  from  mines;  also 
an  occupancy  in  common  by  the  owners  or  possessors  of  different 
mines  of  any  place  for  the  flow,  deposit,  or  conduct  of  tailings  or 
refuse  matter  from  their  several  mines. 

' '  6.  By-roads  leading  from  highways  to  residences,  farms,  mines, 
mills,  factories  and  buildings  for  operating  machinery,  or  necessary 
to  reach  any  property  used  for  public  purposes. 

"7.  Telegraph  and  telephone  lines,  systems,  and  plants. 

"8.  Sewerage  from  any  incorporated  city,"  etc. 

"11.  Eoads  and  flumes  for  logging  or  lumbering  purposes.* 

"12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts  and 
pipes,  and  outlets,  natural  or  otherwise,  for  supplying,  storing,  and 
discharging  water  for  the  operation  of  machinery  for  the  purpose  of 
generating  and  transmitting  electricity  for  the  supply  of  mines, 
quarries,  railroads,  tramways,  mills,  and  factories  with  electric 
power;  and  also  for  the  applying  of  electricity  to  light  or  heat 
mines,  quarries,  mills,  factories,  incorporated  cities,  and  counties," 
etc. 

"13.  Electric  power  lines,  electric  heat  lines,  electric  light  lines, 
electric  light,  heat,  and  power  lines,  and  other  works  or  plants  for 
the  generation,  transmission,  or  distribution  of  electricity,"  etc.^ 

*  See     Constitutional     Amendment,  Mateo   Waterworks,   64   Cal.   123,  28 

Art.  1,  See.  14,  Sec.  1727.  Pae.  Eep.  447;   Lake  Pleasanton  W. 

6  Code  of  Civil  Proe.,  See.  1238 ;  3  Co.  v.  Contra  Costa  W.  Co.,  67  Cal. 

Kerr's  Codes,  p.   1747;   as  amended,  659,  8  Pao.  Eep.  501;  Lux  v.  Haggin, 

Stats.  &  Amdts.,  1911,  Chap.  635,  p.  69  Cal.  255,  4  Pae.  Eep.  919,  10  Pae. 

1206;   Consolidated  C.  Co.  v.  Central  Eep.   674;   Amador  Queen  M.  Co.  v. 

Pae.  E.  Co.,  51  Cal.  269;  St.  Helena  Dewitt,  73  Cal.  482,  15  Pae.  Eep.  74; 

W.  Co.  V.  Forbes,  56  Cal.  593 ;  Lorenz  Turloek  Irr.  Dist.  v.  Williams,  76  Cal. 

V.   Jacob,   63    Cal.    73,   3    Pae.   Eep.  360,  18  Pae.  Eep.  379;  Bishop  v.  Me- 

654;  Spring  Valley  Waterworks  v.  San  Kinley,  Judge,  87  Cal.  226,  25  Pae. 
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§  1740.  Eminent  domain — Classification  of  estates  subject  to 
be  taken. — The  following  is  a  classification  of  the  estates  and 
rights  in  lands  subject  to  be  taken  for  public  use : 

"1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds,  or 
for  permanent  buildings,  for  reservoirs  and  dams,  and  permanent 
flooding  occasioned  thereby,  or  for  an  outlet  for  a  flow,  or  a  place 
for  the  deposit  of  debris  or  tailings  of  a  mine. 

"2.  An  easement  when  taken  for  any  other  use;  provided,  that 
when  the  taking  is  by  a  municipal  corporation,  a  fee  simple  may 
be  taken  if  the  legislative  body  of  such  municipal  corporation  shall, 
by  resolution,  determine  the  taking  thereof  to  be  necessary. 

"3.  The  right  of  entry  upon  and  occupation  of  lands,  and  the 
right  to  take  therefrom  such  earth,  gravel,  stones,  trees,  and  timber 
as  may  be  necessary  for  some  public  use. ' '  ^ 


Kep.  435;  City  of  Pasadena  v.  Stim- 
son,  91  Cal.  238,  27  Pae.  Eep.  604; 
Spring  Valley  Waterworks  v.  Drink- 
house,  92  Cal.  528,  28  Pac.  Eep.  681; 
City  of  Santa  Cruz  v.  Enright,  95  Cal. 
105,  30  Pae.  Eep.  197;  Lindsay  Irr. 
Co.  V.  Mehrtens,  97  Cal.  676,  32  Pae. 
Eep.  802;  Emigrant  D.  Co.  T.  Web- 
ber, 108  Cal.  88,  40  Pac.  Eep.  1061; 
Central  Irr.  Dist.  v.  De  Lappe,  79  Cal. 
351,  21  Pac.  Eep.  825;  Crall  v.  Board 
of  Directors  of  Poso  Irr.  Dist.,  87 
Cal.  140,  26  Pac.  Eep.  797;  Board  of 
Directors  of  Modesto  Irr.  Dist.  v.  Tre- 
gea,  88  Cal.  334,  26  Pae.  Eep.  237; 
In  re  Madera  Irr.  Dist.,  92  Cal.  296, 
28  Pac.  Bep.  272,  14  L.  E.  A.  755,  27 
Am.  St.  Eep.  106;  In  re  Central  Irr. 
Dist.,  117  Cal.  382,  49  Pae:  Eep.  354; 
Cummings  v.  Peters,  56  Cal.  593; 
Dower  v.  Eichards,  73  Cal.  477,  15 
Pac.  Eep.  105;  County  of  San  Mateo 
V.  Coburn,  130  Cal.  631,  63  Pac.  Eep. 
78;  Herring  v.  Modesto  Irr.  Dist.,  95 
Fed.  Eep.  705;  People  v.  Brown  Val- 
ley Irr.  Dist.,  119  Fed.  Eep.  538; 
Marin  County  W.  Co.  v.  Marin  County, 
145  Cal.  586,  79  Pac.  Eep.  282;  Los 
Angeles  v.  Pomeroy,  124  Cal.  597,  57 
Pac.  Eep.  585;  Moran  v.  Boss,  79  Cal. 


159,  21  Pac.  Eep.  547;  overruling  Ma- 
honey  V.  Spring  Valley  Waterworks 
Co.,  52  Cal.  159,  which  held  that  the 
right  could  be  exercised  by  a  corpora- 
tion only;  Eeelamation  Dist.  No.  551 
T.  Superior  Court  of  Sacramento  Co., 
151  Cal.  263,  90  Pac.  Eep.  545;  La- 
guna  D.  Dist.  r.  Charles  Martin  Co., 
5  Cal.  App.  166,  89  Pac.  ,Eep.  993 ; 
Hercules  W.  Co.  v.  Fernandez,  5  Cal. 
App.  726,  91  Pac.  Eep.  401,  upon  the 
subject  of  the  condemnation  of  water 
rights,  and  limitation  of  powers; 
Northern  Lt.  &  Pr.  Co.  v.  Stacher,  13 
Cal.  App.  404,  109  Pac.  Eep.  896; 
Tuolumne  Water  Pr.  Co.  v.  Fredrick, 
13  Cal.  App.  498,  110  Pac.  Eep.  134. 

iCode  Civ.  Proc,  Sec.  1239;  3 
Kerr's  Cyc.  Codes,  p.  1755;  as 
amended,  Stats.  &  Amdts.,  1911,  Chap. 
356,  p.  618;  Kerr's  Bien.  Supp.,  1911, 
Sec.  1239a,  p.  787. 

See  St.  Helena  W.  Co.  v.  Forbes, 
62  Cal.  182,  45  Am:  Dec.  659;  Lake 
Pleasanton  W.  Co.  v.  Contra  Costa  W. 
Co.,  67  Cal.  659,  8  Pac.  Eep.  501; 
Spring  Valley  Waterworks  v.  Drink- 
house,  92  Cal.  528,  28  Pac.  Eep.  681; 
Los  Angeles  v.  Pomeroy,  124  Cal.  597, 
57  Pac.  Eep.  585;  City  of  Pasadena 
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§  1741.  Eminent  domain — ^Private  properly  which  may  be 
taken. — "The  private  property  which  may  be  taken  under  this 
title  includes: 

"1.  All  real  property  belonging  to  any  person.' 

"2.  Lands  belonging  to  the  State,  including  tide  and  submerged 
lands,  not  within  the  corporate  limits  of  any  city,"  etc. 

"3.  Lands  belonging  to  the  United  States  or  owned  or  held  by 
the  United  States  in  trust,  or*otherwise,  for  any  purpose,  except 
lands  owned  or  held  for  lighthouses,"  and  other  public  buildings. 

"4.  Property  appropriated  to  a  public  use;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use  than  that 
to  which  it  has  already  been  appropriated" ;  etc. 

"5.  All  franchises  for  other  more  necessary  public  use. 

"6.  All  rights  of  way  for  any  and  all  purposes  mentioned  in 
Section  1238.1 

".  .  .  They  shall  also  be  subjectied  to  a  limited  use,  in  com- 
mon with  the  owner  thereof,  when  necessary ;  but  such  uses,  cross- 
ings, intersections,  and  connections  shall  be  made  in  manner  most 
compatible  with  the  greatest  public  benefit  and  least  private  in- 
jury. 

"7.  All  classes  of  private  property  may  be  taken  for  public  use 
when  such  taking  is  authorized  by  law. "  ^ 

It' is  also  provided  in  the  Irrigation  District  Act  that: 

"The  use  of  all  water  required  for  the  irrigation  of  the  lands 
of  any  district  formed  under  the  provisions  of  this  Act,  or  the  Act 
of  which  this  is  supplementary  or  amendatory,  and  for  domestic 
and  other  incidental  and  beneficial  uses,  within  such  district,  to- 
gether with  the  rights  of  way  for  the  canals  and  ditches,  sites  for 
reservoirs,  and  all  other  property  required  in  fully  carrying  out 

v.  Stimson,  91  Cal.  233,  27  Pao.  Eep.  City  of  Pasadena  v.  Stimson,  91  Cal. 

604;   Northern  Lt.  &  Pr.  Co.  v.  Sta-  238,  24  Pac.  Eep.  604;  Marin  County 

Cher,  13  Cal.  App.  404,  109  Pae.  Eep.  W.  Co.  v.  Marin  County,  145  Cal.  586, 

896.  79    Pao.    Eep.    282;   Los  Angeles  t. 

1  See  Sec.  1739.  Pomeroy,  124  Cal.  597,  57  Pae.  Eep. 

2  Code  Civ.  Proc,  Sec.  1240;  3  585;  Eeelamation  Dist.  No.  551  v. 
Kerr's  Cyc.  Codes,  p.  1756;  as  Superior  Court,  151  Cal.  263,  90  Pac. 
amended.  Stats.  &  Amdts.,  1911,  Chap.  Eep.  545 ;  Northern  Lt.  etc.  Co.  t. 
358,  p.  620;  Kerr's  Bien.  Supp.,  1911,  Stacher,  13  Cal.  App.  404,  109  Pac. 
p.  786,  See.  1240a.  Eep.  896;  Laguna  Drainage  Dist.  v. 

See,  also,  St.  Helena  W.  Co.  t.  Charles  Martin  Co.,  5  Cal.  App.  166, 
Forbes,  62  Cal.  182,  45  Am.  Dec.  659;      89  Pac.  Eep.  993. 
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the  provisions  of  this  Act  is  hereby  declared  to  be  a'  public  use, 
subject  to  the  regulation  and  control  of  the  State,  in  the  manner 
prescribed  by  law."  ^ 

§  1742.  Eminent  domain — Facts  necessary  to  be  found  before 
property  can  be  taken. — "Befpre  property  can  be  taken  it  must 
appear : 

"1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized 
by  law ; 

"2.  That  the  taking  is  necessary  to  such  use; 

"3.  If  already  appropriated  to  some  public  use,  that  the  public 
use  to  which  it  is  to  be  applied  is  a  more  necessary  public  use"; 
provided  that  the  taking  by  a  municipal  corporation  for  a  public 
street  shall  be  deemed  a  more  necessary  public  use,  etc.^ 

§  1743.  Eminent  domain — Procedure  and  jurisdiction. — ^In  all 
cases  where  land  is  required  for  public  use,  the  State,  or  its  agents, 
may  enter  the  lands  sought  to  be  taken  and  make  surveys,  and  such 
entry  shall  constitute  no  cause  of  action  in  favor  of  the  owners,  ex- 
cept for  injuries  resulting  from  negligence,  wantonness,  or  malice.  ^ 

"All  proceedings  under  this  title  must  be  brought  in  the  Superior 
Court  of  the  county  in  which  the  property  is  situated.  They  must 
be  commenced  by  filing  a  complaint  and  issuing  a  summons 
thereon.2 

8  Gen.    Laws,    1908,    Henning,    pp.  585 ;  Eialto  Irr.  Dist.  v.  Brandon,  103 

559-596,  See.  17;  as  amended,  Stats.  Cal.  384,  37  Pac.  Rep.  484;  Hercules 

&  Amdts.,  1911,  Chap.  317,  p.  512.  W.  Co.  v.  Fernandez,  5  Cal.  App.  726, 

iCode    Civ.    Proo.,    Sec.    1241;    3  91   Pae.   Rep.   401;    Northern   Lt.   & 

Kerr's     Cyc.     Codes,     p.     1758;     as  Pr.  Co.  v.  Stacher,  13  Cal.  App.  404, 

amended,  Stats.  &  Amdts.,  1911,  Chap.  109  Pac.  Rep.  896;  Tuolumne  W.  Pr. 

358,  p.  622;  Kerr's  Bien.  Supp.,  1911,  Co.  v.  Fredrick,  13  Cal.  App.  498,  110 

p.    790,    Sec.    1241a;    Spring    Valley  Pae.  Rep.  134. 

Waterworks   V.    San     Mateo     Water-  l  Code    Civ.    Proc,    Sec.    1242 ;    3 

works,  64  Cal.  123,  28  Pac.  Rep.  447;  Kerr's  Cyc.  Codes,  p.  1761;   City  of 

City  of  Pasadena  v.  Stimson,  91  Cal.  Pasadena  v.  Stimson,  91  Cal.  238,  27 

238,  27  Pae.  Rep.  604;  Lindsay  Irr.  Pae.  Rep.  604;  Tuolumne  W.  Pr.  Co. 

Co.  V.  Mehrtens,  97  Cal.  676,  32  Pac.'  t.   Fredrick,    13   Cal.   App.   498,   110 

Rep.  802;  Pool  T.  Simmons,  134  Cal.  Pac.  Rep.  134. 

621,  66  Pac.  Rep.  872;  Spring  Valley  2  Code    Civ.    Proc,    Sec.    1243;    3 

Waterworks    v.    Drinkhouse,   92   Cal.  Kerr's  Cyc.  Codes,  p.  1762;  Miller  & 

528,  28  Pac.  Rep.  681 ;  Los  Angeles  v.  'Lux  v.  Kern  Land  Co.,  134  Cal.  586, 

Pomeroy,  124  Cal.  597,  57  Pac.  Eep.  66  Pae.  Rep.  856;  City  of  Santa  Rosa 
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"The  complaint  must  contain t 

"1.  The  name  of  the  corporation,  association,  commission,  or  pep- 
son  in  charge  of  the  public  use  for  which  the  property  is  sought, 
who  must  be  styled  plaintiff.  ' 

"2.  The  names  of  all  owners  and  claimants  of  the  property,  if 
known,  or  a  statement  that  they  are  unlmown,  who  must  be  styled 
defendants. 

"3.  A  statement  of  the  right  of  the  plaintiff.'*' 

"4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the 
location,  general  route,  and  termini,  and  must  be  accompanied  with 
a  map  thereof,"  etc. 

"5.  A  description  of  each  piece  of  land  sought  to  be  taken," 
etc.* 

"The  clerk  of  the  court  must  issue  summons,  which  must  contain 
the  names  of  the  parties,  and  a  description  of  the  property,  a  state- 
ment of  the  pubjic  use,  and  a  reference  to  the  complaint  for  further 
description,  and  a  notice  to  the  defendants  to  appear  and  show  cause 
why  the  property  should  not  be  condemned  as  prayed  for  in  the 
complaint."  In  all  other  particulars  it  must  be  in  the  form  of  a 
summons  in  civil  actions,  and  must  be  served  in  like  manner.* 

"All  persons  in  occupation  of,  or  having  or  claiming  an  interest 
in  any  of  the  property  described  in  the  complaint,  or  in  the  damages 
for  the  taking  thereof,  though  not  named,  can  appear,  plead,  and 

V.  Fountain  W.  Cq.,  138  Cal.  579,  71  ters,  56  Cal.  593;   Tuolumne  "W.  Pr. 

Pao.  Eep.  1123 ;  Los  Angeles  t.  Pome-  Co.  v.  Fredrick,  13  Cal.  App.  498,  110 

roy,  124  Cal.  597,  57  Pao.  Eep.  585;  Pae.  Eep.  134. 

City  of  Pasadena  v.  Stimson,  91  Cal.  *  Code    Civ.    Proc,    See.    1245;    S 

238,  27  Pac.  Eep.  604;  Beaulieu  Vine-  Kerr's  Cyc.  Codes,  p.  1767. 

yard  v.  Superior  Court,  6  Cal.  App.  In  proceedings  to  condemn  land  be- 

242,  91  Pae.  Eep.  1015.  longing   to   the    State,   the   summons 

3  Code    Civ.    Proc,    See.    1244;    3  and  the  copy  of  the  complaint  must 

Kerr's  Cye.  Codes,  p.  1763;   City  of  be  served  on  the  governor,  attorney 

Pasadena  v.  Stimson,  91  Cal.  238,  27  general,  and  surveyor  general  of  the 

Pac.  Eep.  604;  Los  Angeles  v.  Pome-  State.      In    proceedings    to    condemn 

roy,  124  Cal.  597,  57  Pac.  Eep.  585;  lands  belonging  to  the  United  States, 

Aliso  W.  Co.  v.  Baker,  95  Cal.  268,  30  the  same  must  be  served  on  the  United 

Pac.   Eep.   537;    Eialto  Irr.  Dist.   p.  States  district  attorney.    Amendment 

Brandon,  103  Cal.  384,  37  Pac.  Eep.  to  Code  Civ.  Proc,  Sec.  1240;  Stats. 

484;  Lake  Pleaaanton  W.  Co.  v.  Con-  &   Amdts.,   1911,   Chap.   358,  p.   621, 

tra  Costa  W.  Co.,  67  Cal.  659,  8  Pac  Sees.  8,  9;  City  of  Pasadena  v.  Stim- 

Eep.    501;    Lake   Merced   W.    Co.   v.  son,  91  Cal,  238,  27  Pae.  Eep.  604. 
Cowles,  31  CaL  241  j  Cummings  v.  Fe- 
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defend,  each  in  respect  to  his  own  property  or  interest,  or  that 
claimed  by  him,  in  like  manner  as  if  named  in  the  complaint.* 

' '  The  court  shall  have  the  power : 

"1.  To  regulate  and  determine  the  place  and  majiner  of  making 
connections  and  crossings,  or  of  enjoying  the  common  use  mentioned 
in  the  fifth  subdivision  of  Section  1240.^ 

"2.  To  hear  and  determine  all  adverse  and  conflicting  claims  to 
the  property  sought  to  be  condemned,  and  to  the  damages  therefor. 

"3.  To  determine  the  respective  right  of  the  different  parties 
seeking  condemnation  of  the  same  property."'^  And,  by  the  Act 
of  1911,  there, was  added:  "The  court  shall  also  have  the  power 
to  regulate  and  determine  the  place  and  manner  of  removing  or  re- 
locating structures  or  improvements,  or  of  enjoying  the  common  use 
mentioned  in  the  fourth  subdivision  of  Section  1240."  * 

The  court,  jury,  or  referee,  must  hear  such  legal  testimony  as 
may  be  offered  by  any  of  the  parties  to  the  proceedings,  and  there- 
upon must  ascertain  and  assess  the  value  of  the  property  as  pre- 
scribed in  the  statute. 

"4.  If  the  property  sought  to  be  condemned  be  water  or  the  use 
of  water,  belonging  to  riparian  owners,  or  appurtenant  to  any  lands, 
how  much  the  lands  of  the  riparian  owner,  or  the  lands  to  which 
the  property  sought  to  be  condemned  is  appurtenant,  will  be  bene- 
fited, if  at  all,  by^  a  diversion  of  water  from  its  natural  channel,  by 
the  construction  and  maintenance,  by  the  person  or  corporation  in 
whose  favor  the  right  of  eminent  domain  is  exercised,  of  works  for 
distribution  and  convenient  delivery  of  water  upon  said  lands ;  and 
such  benefit,  if  any,  shall  be  deducted  from  any  damages  awarded 
the  owner  of  such  property." ^    The  value  at  date  of  the  issuance 

6  Code  Ciy.  Proc,  Sec.  1246;  3  t.  San  Francisco,  22  Cal.  434;  City  of 
Kerr's  Cye.  Codes,  p.  1767;  Drink-  Pasadena  t.  Stimson,  91  Cal.  238,  27 
house  V.   Spring  Valley  Waterworks,      Pac.  Bep.  604. 

87  Cal.  253,.  25  Pac.  Eep.  420;   Los  8  Stats.  &  Amdts.,  1911,  Chap.  358, 

Angeles  v.  Pomerby,  124  Cal.  597,  57  p.  622,  See.  1247a. 

Pac.  Eep.  585;   City  of  Pasadena  v.  9  Coda    Civ.    Proc,    Sec.    1248;    3 

Stimson,   91   Cal.   238,   27  Pac.   Eep.  Kerr's     Cye.     Codes,     p.     1768;     as 

604.  amended.  Stats.  &  Amdts.,  1911,  Chap. 

«  See  Sec.  1741.  358,  p.  622;  Kerr's  Bien.  Supp.,  1911, 

7  Code  Civ.  Proc,  Sec.  1247;  3  p.  791,  Sec.  1248;  Spring  Valley  Wa- 
Kerr's  Cye.  Codes,  p.  1768;  Los  An-  terworks  v.  Drinkhouse,  92  Cal.  528,  28 
geles  v.  Pomeroy,  124  Cal.  597,  57  Pac.  Pac  Eep.  681 ;  Los  Angeles  v.  Pome- 
Eep.  585;  Spring  Valley  Waterworks  roy,  124  Cal.  597,  57  Pac  Bep.  S85; 
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of  the  summons  shall  be  the  measure  of  compensation;  provided, 
that  in  any  ease  which  is  not  tried  within  one  year  after  the  date 
of  its  commencement,  unless  the  delay  is  caused  by  the  defendant, 
the  damages  shall  be  deemed  to  have  accrued  at  the  date  of  the 
trial.  10 

"If  the  title  attempted  to  be  acquired  is  found  to  be  defective 
from  any  cause,  the  plaintiff  may  again  institute  proceedings  to  ac- 
quire the  same,  as  in  this  title  prigscribed.^i 

"The  plaintiff  must,  within  30  days  after  the  final  judgment,, 
pay  the  sum  of  money  assessed."  In  case  the  plaintiff  is  the  State, 
or  a  public  corporation,  and  it  appears  that  bonds  must  be  issued 
to  pay  the  sum  assessed,  then  such  sum  may  be  paid  at  any  time 
within  six  months  from  the  date  of  such  judgment.  ^2 

Payment  may  be  made  to  the  defendants  entitled  thereto,  or  the 
money  may  be  deposited  in  court  for  the  defendants.  "If  the 
money  be  not  paid  or  deposited,  the  defendants  may  have  execu- 
tion as  in  civil  cases;  and  if  the  money  can  not  be  made  on  execu- 
tion, the  court,  upon  a  showing  to  that  effect,  must  set  aside  and 
annul  the  entire  proceedings,  and  restore  possession  of  the  property 
to  the  defendant,  if  possession  has  been  taken  by  the  plaintiff. ' '  ^^ 

San  Diego  etc.  Co.  v.  Neale,  88  Cal.  Mateo  v.  Sharpstein,  50  Cal.  284;  Cal- 

50,   25  Pae.   Eep.   977,   11  L.  B.  A.  lahan  v.  Dunn,  78  Cal.  366,  20  Pac. 

604;    Id.,   78   Cal.   63,   20   Pae.   Eep.  Eep.  737;  Bensley  v.  Mountain  Lake 

372,   3   L.   E.   A.    83;    Heyneman   T.  W.   Co.,   13    Cal.    306,   73   Am.   Dee. 

Blake,  19  Cal.  579;  San  Francisco  etc.  575;  City  of  Pasadena  v.  Stimson,  91 

Co.  v.  Alameda  ete.  Co.,  36  Cal.  639;  Cal.  238,  27  Pac.  Eep.  604. 

Spring    VaUey    Waterworks    v.    San  ii  Code    Civ.    Proe.,    See.    1250;    3 

Francisco,  22   Cal.  434;   In  re  Clear  Kerr's  Cye.  Codes,  p.  1776. 

Lake  W.  Co.,  48  Cal.  586;  Cummings  12  Code   Civ.    Proc,    See.    1251;    3 

V.  Peters,  56  Cal.  593;  Lake  Mereed  Kerr's     Cye.     Codes,     p.     1776;     as 

W.  Co.  V.  Cowles,  31  Cal.  241;   City  amended.  Stats.  &  Amdts.,  1911,  Chap, 

of  Pasadena  v.  Stimson,  91  Cal.  238,  80,  p.  92;  Kerr's  Bien.  Supp.,  1911, 

27  Pae.  Eep.  604;  Beveridge  v.  Lewis,  p.   793;   Bensley  v.  Mountain  L.  W. 

137  Cal.  619,  67  Pac.  Eep.  1040,  70  Co.,   13  Cal.  306,   73  Am.  Dee.  575; 

Pae.  Eep.  1083,  59  L.  E.  A.  581,  92  City  of  Pasadena  t.  Stimson,  91  Cal. 

Am.  St.  Eep.  188;  Tuolumne  W.  Pr.  238,  27  Pae.  Eep.  604. 

Co.  T.  Fredrick,  13  Cal.  App.  498,  110  is  Code    Civ.    Proc,    Sec.    1252;    3 

Pac.  Eep.  134.  Kerr's  Cyo.  Codes,  p.  1778;  San  Diego 

10  Code    Civ.    Proc,    Sec    1249;    3  ete.  Co.  v.  Neale,  78  Cal.  63,  20  Pae. 

Kerr's     Cye.     Codes,     p.     1775;     as  Eep.    372,   3   L.   E.   A.   83;    City  of 

amended.  Stats.  &  Amdts.,  1911,  Chap.  Pasadena  v.  Stimson,  91  Cal.  238,  27 

417,  p.  842;  Los  Angeles  v.  Pomeroy,  Pac  Eep.  604. 
124  Cal.  597,  57  Pac  Sep.  585;  San 
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When  the  payments  have  been  made,  the  court  must  make  a  final 
order  of  condemnation,  a  copy  of  which  must  be  filed  with  the 
county  recorder  of  the  proper  county.^* 

The  statute  also  provides  for  putting  the  plaintiff  in  possession 
of  the  property  condemned,  the  payment  to  the  defendant  of  the 
money  paid  into  court,  and  that  the  acceptances  of  such  compensa- 
tion by  the  defendant  is  an  abandonment  of  all  defenses  that  he 
may  have  except  as  to  greater  compensation.i5 

"Costs  may  be  allowed  or  not,  and  if  allowed,  may  be  appor- 
tioned between  the  parties  on  the  same  or  adverse  sides,  in  the 
discretion  of  the  Court.  ^^ 

"Plaintiff  may  abandon  the  proceedings  at  any  time  after  filing 
the  complaint  and  before  the  expiration  of  30  days  after  final 
judgment,  by  serving  on  defendant  and  filing  in  court  a  written 
notice  of  such  abandonment,"  etc^'^ 

"Except  as  otherwise  provided  in  this  title,  the  provisions  of 
Part  II  of  this  code  are  applicable  to  and  constitute  the  rules  of 
practice  in  the  proceedings  mentioned  in  this  title."  ^^ 


14  Code  Civ.  Proe.,  Sec.  1253;  3 
Kerr's  Cyc.  Codes,  p.  1779;  Los  An- 
geles V.  Pomeroy,  132  Cal.  340,  64 
Pae.  Eep.  477;  Id.,  133  Cal.  529,  65 
Pac.  Eep.  1049;  Bensley  v.  Mountain 
Lake  W.  Co.,  13  Cal.  307,  73  Am.  Dee. 
575;  Callahan  v.  Dunn,  78  Cal.  366,  20 
Pae.  Eep.  737;  City  of  Pasadena  v. 
Stimson,  91  Cal.  238,  27  Pao.  Eep. 
604. 

15  Code  Civ.  Proe.,  Sec.  1254;  3 
Kerr's  Cye.  Codes,  p.  1780;  Neale  v. 
Superior  Court,  77  Cal.  28,  18  Pao. 
Eep.  790 ;  San  Diego  etc.  Co',  v.  Neale, 
78  Cal.  63,  20  Pac.  Eep.  372,  3  L.  E. 
A.  83;  San  Jose  etc.  Co.  v.  Mayne,  83 
Cal.  566,  23  Pac.  Eep.  522;  Spring 
Valley  W.  W.  v.  Drinkhouse,  95  Cal. 
220,  30  Pac.  Eep.  218;  Los  Angeles  v. 
Pomeroy,  133  Cal.  529,  65  Pac.  Eep. 
1049;  City  of  Pasadena  v.  Stimson, 
91  Cal.  238,  27  Pac.  Eep.  604;  Heil- 


bron  T.  Superior  Court,  151  Cal.  271, 
90  Pao.  Eep.  706. 

16  Code  Civ.  Proe,  See.  1255;  3 
Kerr's  Cyc.  Codes,  p.  1786;  San  Diego 
etc.  Co.  V.  Neale,  88  Cal.  50,  25  Pao. 
Eep.  977,  11  L.  E.  A.  604;  Los  An- 
geles V.  Pomeroy,  124  Cal.  597,  57 
Pac.  Eep.  585;  San  Jose  etc.  Co.  v. 
Mayne,  83  Cal.  566,  23  Pac.  Eep.  522; 
City  of  Pasadena  v.  Stimson,  91  Cal. 
238,  27  Pac.  Eep.  604. 

17  Code  Civ.  Proe,  Sec.  1255a, 
added  by  Stats.  &  Amdts.,  1911,  Chap. 
208,  p.  377;  Kerr's  Bien.  Supp.  1911, 
p.  794. 

18  Code  Civ.  Proe,  See.  1256;  3 
Kerr's  Cyc.  Codes,  p.  1787;  Eoach  v. 
Eiverside  W.  Co.,  74  Cal.  263,  15  Pao. 
Eep.  776;  Drinkhouse  v.  Spring  Valley 
W.  W.,  87  Cal.  253,  25  Pao.  Eep. 
420;  City  of  Santa  Eosa  v.  Fountain 
W.  Co.,  138  Cal.  579,  71  Pac,  Eep. 
1123, 
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§  1744.  The  establishment  of  water  rates  for  cities  and  towns. 
— In  compliance  with  the  provisions  of  the  constitution  of  Cali- 
fornia, Article  XIV,  Sections  1  and  2,^  it  is  provided  that  con- 
tracts between  water  companies  are  valid  and  binding  in  law,  "but 
do  not  take  from  the  city,  city  and  county,  or  town,  the  right  to 
regulate  rates  for  water,"  etc.^  It  is  also  provided  that  "the  proper 
city  or  town  authorities  may  prescribe  proper  rules  relating  to  the 
delivery  of  water,  not  inconsistent  with  the  laws  of  the  State.  "3 

In  fixing  rates  the  authorities  must  exercise  their  discretion  in  a 
reasonable  and  fair  manner,  and  the  rights  of  the  public  and  of  the 
company  must  be  considered.* 

§  1745.  The  establishment  of  water  rates  for  other  than  for 
cities  and  towns. — The  first  Act  of  the  California  legislature  for 
the  establishment  of  water  rates  furnished  to  other  than  cities  and 
towns  was  approved  March  26,  1880.^    The  greater  portion  of  this 


1  See  Sec.  1727. 

2  Civil  Code,  See.  548;  2  Kerr's 
Cye.  Codes,  p.  524. 

For  the  general  discussion  of  the 
establishment  of  water  rates,  see  Sees. 
1368-1385. 

8  Civil  Code,  See.  549;  2  Kerr's 
Cye.  Codes,  p.  525 ;  Spring  Valley  Wa- 
terworks V.  Schottler,  110  U.  S.  347, 
28  L.  Ed.  173,  4  Sup.  Ct.  Eep.  48; 
Fiteh  v.  Board  of  Supervisors  San 
Francisco,  122  Cal.  285,  54  Pae.  Rep. 
901;  People  v.  Stephens,  62  Cal.  209; 
Spring  VaUey  Waterworks  v.  Board  of 
Supervisors  San  Francisco,  61  Cal.  3; 
Id.,  52  Cal.  Ill;  San  Francisco  etc. 
Factory  v.  Brickwedel,  60  Cal.  166; 
San  Diego  Water  Co.  v.  San  Diego, 
118  Cal.  556,  50  Pae.  Eep.  633,  38  L. 
E.  A.  460,  62  Am.  St.  Eep.  261; 
Jacobs  v.  Board  Supervisors  San 
Francisco,  100  Cal.  21,  34  Pae.  Eep. 
630;  San  Diego  W.  Co.  v.  San  Diego, 
59  Cal.  517;  Spring  Valley  Water- 
works T.Bartlett,  63  Cal.  245;  McFad- 
den  V.  Board  of  Supervisors  Los  An- 
geles Co.,  74  Cal.  571,  16  Pae.  Eep. 


397;  Sheward  v.  Citizens  W.  Co.,  90 
Cal.  635,  27  Pae.  Eep.  439;  Berryman 
V.  Perkins,  55  Cal.  483;  Los  Angeles 
W.  Co.  V.  Los  Angeles,  55  Cal.  176; 
San  Francisco  v.  Spring  VaUey  Water- 
works, 48  Cal.  493. 

4  Spring  Valley  Waterworks  v.  San 
Francisco,  82  Cal.  286,  22  Pae.  Eep. 
910,  6  L.  E.  A.  756,  16  Am.  St.  Eep. 
116;  Eedlands  etc.  Co.  v.  Eedlanda, 
121  Cal.  365,  53  Pae.  Eep.  843;  San 
Diego  W.  Co.  V.  San  Diego,  118  Cal. 
556,  50  Pae.  Eep.  633,  38  L.  E.  A. 
460,  62  Am.  St.  Eep.  261;  People  v. 
Stephens,  62  Cal.  209 ;  Fresno  etc.  Co. 
v.  Park,  129  Cal.  437,  62  Pae.  Eep.  87. 

1  Stats.  &  Amdts.,  1880,  p.  16;  2 
Deering's  Code  271. 

This  Act  provided  as  follows: 

"Section  1.  The  boards  of  super- 
visors of  the  several  counties  of  this 
State  in  which  water  is  appropriated, 
furnished,  and  sold  principally  for  the 
purpose  of  irrigation  are  hereby  au- 
thorized and  required  to  fix  the  maxi- 
mum rates  at  which  such  water  shall 
be  furnished  and  sold,  at  a  meeting  to 
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Act  was  snperseded  by  the  Act  approved  March,  1885,2  -which  was 
an  Act  entitled:  "An  Act  to  regulate  and  control  the  sale,  rental, 
and  distribution  of  appropriated  water  in  this  State,  other  than 
in  any  city,  city  and  county,  or  town  therein,  and  to  secure  the 
rights  of  way  for  the  conveyance  of  such  water  to  the  places  of 
use."    This  Act,  with  its  amendments,  provides  as  follows: 

"Section  1.  The  use  of  all  water  now  appropriated,  or  that  may 
hereafter  be  appropriated,  for  irrigation,  sale,  rental,  or  distribu- 
tion is  a  public  use,  and  the  right  to  collect  rates  or  compensation 
for  use  of  such  water  is  a,  franchise,  and  except  when  so  furnished 
to  any  city,  city  and  county,  or  town,  or  the  inhabitants  thereof, 
shall  be  regulated  and  controlled  in  the  counties  of  this  State  by 
the  several  boards  of  supervisors  thereof,  in  the  manner  prescribed 
in  this  Act. 

"Section  2.  The  several  boards  of  supervisors  of  this  State,  on 
petition  and  notice  as  provided  in  Section  3  of  this  Act,  are  hereby 


be  held  in  the  month  of  February  of 
each  year;  provided,  that  in  the  year 
1880  such  rates  shall  be  fixed  at  the 
first  meeting  after  the  passage  of  this 
Act.  The  rates  so  fixed  and  estab- 
lished shaU  be  in  force  from  and  after 
the  first  day  of  July,  after  the  date 
fixing  said  rates,  and  shall  continue  in 
force  for  the  period  of  one  year;  pro- 
vided, that  nothing  in  this  section 
shall  apply  to  water  furnished  within 
the  limits  of  any  incorporated  city  and 
county,  city,  or  town. 

"Sec.  2.  Any  person,  company,  or 
corporation  collecting  rates  for  water 
furnished  for  irrigation  in  any  county 
of  this  State  in  excess  of  the  rates  as 
provided  in  Section  1  of  this  Act  shall 
forifeit  for  the  public  use  the  franchise 
and  waterworks  of  such  person,  com- 
pany, or  corporation  to  the  county  in 
which  such  excessive  rates  were 
charged. 

"Sec.  3.  'Upon  affidavit  being  made 
by  any  interested  party,  ^setting  forth 
that  any  such  company,  person,  or  cor- 
poration has  charged  rates  for  water 
in  excess  of  the  rates  established  by 
202 — Kinn.  on  Irr. 


the  board  of  supervisors,  the  said 
board  of  supervisors  shall  cause  the 
district  attorney  to  commence  an  ac- 
tion in  the  Superior  Court  of  the 
county,  within  30  days  from  the  re- 
ceipt by  them  of  such  affidavit,  to  en- 
force the  forfeiture  of  the  franchise 
and  waterworks  of  such  person,  com- 
pany, or  corporation. 

"See.  4.  If  the  board  of  super- 
visors fail  or  neglect  to  fix  the  rates 
as  provided  in  Section  1  of  this  Act, 
or  if  the  board  of  supervisors  fail  or 
neglect  to  commence  the  action  pro- 
vided for  in  Section  3  of  this  Act, 
as  therein  provided,  any  interested 
person  may  commence  proceedings  to 
compel  the  performance  of  such  du- 
ties. 

"See.  5.  No  person,  company,  or 
corporation  seUing  water  for  irriga- 
tion shall  be  permitted  to  exercise 
any  control  as  to  the  use  of  the  water 
after  its  delivery  to  the  purchaser." 

2  Stats.  &  Amdts.,  1885,  p.  95;  Gen. 
Laws  of  Cal.,  Henning,  1908,  p.  601  j 
2  Deering's  Code  272. 
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authorized  and  required  to  fix  and  regulate  the  maximum  rates  at 
which  any  person,  company,  association,  or  corporation,  having  or 
to  have  appropriated  water  for  sale,  rental,  or  distribution,  in  each 
of  said  counties,  may  and  shall  sell,  rent,  or  distribute  the  same." 

Section  3  provides  substantially  as  follows :  That  whenever  a 
petition  of  not  less  than  twenty-five  taxpayers  of  any  county  in  the 
State  shall,  in  writing,  petition  the  board  of  supervisors  thereof  to 
regulate  and  control  the  rates  anft  compensation  to  be  charged  by 
any  person  or  company  specified  in  the  petition  the  clerk  of  said 
board  shall  immediately  publish  said  petition  with  a  notice  of  time 
and  place  of  hearing,  "which  shall  impart  notice  to  all  persons, 
companies,  associations,  and  corporations  mentioned  in  such  petition 
and  all  persons  interested  in  the  matters  of  such  petition  and  notice. 
Such  board  may  also  cause  citations  to  issue  to  any  person  or  per- 
sons within  such  county  to  attend  and  give  evidence  at  the  hearing 
of  such  petition  and  may  compel  attendance  by  attachment." 

Section  4  of  said  Act  contains  provisions  for  the  supervisors  to 
estimate  the  value  of  the  property,  and  their  annual  reasonable  ex- 
penses for  repairs,  management,  and  operating  works;  "and  for 
the  purpose  of  such  ascertainment  may  require  the  attendance  of 
such  persons  to  give  evidence  and  the  production  of  papers,  books, 
and  accounts,  and  may  compel  the  attendance  of  such  persons  and 
the  production  of  papers,  books,  and  accounts,  by  attachments,  if 
within  their  respective  counties." 

Section  5  of  the  Act  provides  that  the  board  of  supervisors  may 
also  establish  different  rates  and  compensation  for  water  so  to  be 
furnished  for  the  several  different  uses,  such  as  mining,  irrigating, 
mechanical,  manufacturing,  and  domestic,  for  which  such  water 
shall  be  supplied  to  the  inhabitants,  but  such  rates  as  to  each  class 
shall  be  equal  and  uniform.  Said  board  of  supervisors  in  fixing 
rates  shall,  as  near  as  may  be,  so  adjust  them  that  the  net  annual 
receipts  and  profits  thereof  to  the  said  persons,  companies,  associa- 
tions, and  corporations,  so  furnishing  such  water  to  such  inhab- 
itants shall  be  not  less  than  six  nor  more  than  eighteen  per  cent 
upon  the  said  value  of  the  canals,  ditches,  flumes,  chutes,  and  all 
other  property  actually  used  and  useful  to  the  appropriation  and 
furnishing  of  such  water.  ".  .  .  The  said  rates,  when  so  fixed 
by  such  board,  shall  be  binding. and  conclusive  for  not  less  than 
one  year  after  their  establishment  and  until  established  anew  or 
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abrogated  by  such  board  of  supervisors  as  hereinafter  provided. 
And  until  such  rates  shall  be  so  established  or  after  they  shall  have 
been  abrogated  by  such  board  of  supervisors,  as  in  this  Act  pro- 
vided, the  actual  rates  established  and  collected  by  each  of  the  per- 
sons, companies,  associations,  and  corporations  now  furnishing,  or 
that  shall  hereafter  furnish,  appropriated  waters  for  sale,  rental, 
or  distribution  to  the  inhabitants  of  any  of  the  counties  of  this 
State  shall  be  deemed  and  accepted  as  the  legally  established  rates 
thereof.  "3 

Section  6  provides  that  the  rates  if  found  to  be  unsatisfactory 
may  be  changed  by  the  board. 

The  Act  also  provides  for  a  record  of  the  rates  established;  that 
no  person  or  company  could  charge  rates  exceeding  those  estab- 
lished and  fixed  by  the  board;  and  the  liability  of -persons  or  com- 
panies to  a  recovery  of  the  whole  rate  collected  and  actual  dam- 
ages where  the  charge  was  in  excess  of  the  rate  fixed.  And  another 
feature  of  the  Act  was  a  provision  that  the  company  should  be 
■  compelled  to  sell  water  upon  a  tender  of  the  rates  established.  The 
text  upon  this  subject  reads  as  follows: 

' '  Section  10.  Every  person,  company,  association,  or  corporation 
having  in  any  county  in  the  State  (other  than  in  any  city,  city  and 
county,  or  town  therein)  appropriated  waters  for  sale,  rental,  or 
distribution  to  the  inhabitants  of  such  county,  upon  demand  there- 
for and  tender  in  money  of  such  established  water  rates,  shall  be 
obliged  to  sell,  rent,  or  distribute  such  water  to  such ,  inhabitants 
at  the  established  rates  regulated  and  fixed  therefor,  as  in  this  Act 
provided,  whether  so  fixed  by  the  board  of  supervisors  or  otherwise, 
to  the  extent  of  the  actual  supply  of  such  appropriated  waters  of 
such  person,  company,  association,  or  Corporation  for  such  purposes. 
If  any  person,  company,  association,  or  corporation  having  water  for 
such  use  shall  refuse  compliance  with  such  demand,  or  shall  neglect, 
for  the  period  of  five  days  after  such  demand,  to  comply  therewith 
to  the  extent  of  his  or  its  reasonable  ability  so  to  do,  he  or  it  shall 
be  liable  in  damages  to  the  extent  of  the  actual  injury  sustained  by 
the  person  or  party  making  such  demand  and  tender,  to  be  recov- 
ered with  costs." 

8  As  amended  hj  Act  approved  Feb.  28, 1901;  Stats.  &  Amdts.,  1901,  p.  80. 
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Section  11  relates  to  the  condemnation  of  land  for  rights  of  way, 
discussed  in  other  sections.^ 

Section  11%  was  added  by  the  Act  of  March  2, 1897,5  which  pro- 
vides as  follows: 

' '  Section  lll^.  Nothing  in  this  Act  shall  be  construed  to  prohibit 
or  invalidate  any  contract  already  made,  or  which  shall  hereafter 
be  made,  by  or  with  any  of  the  persons,  companies,  associations,  or 
corporations  described  in  Seetioi*2  of  this  Act,  relating  to  the  sale, 
rental,  or  distribution  of  water,  or  to  the  sale  or  rental  of  ease- 
ments and  servitudes  of  the  right  to  the  flow  and  use  of  water ;  nor 
to  prohibit  or  interfere  with  the  vesting  of  rights  under  any  such 
contract."  ^ 

§  1746.  Water  corporations  and  companies — Dut7  to  furnish 
water. — ^Upon  the  subject  of  water  and  irrigation  corporations  and 
companies,  it  is  provided: 

"No  corporation  formed  to  supply  any  city,  city  and  county,  or 
town  with  water  must  do  so  unless  previously  authorized  by  an  or- 
dinance of  the  authorities  thereof ,  or  unless  it  is  done  in  conformity 
with  a  contract  entered  into  between  the  city,  city  and  county,  or 
town,  and  the  corporation.  Contracts  so  made  are  valid  and  bind- 
ing in  law,  but  do  not  take  from  the  city,  city  and  county,  or  town 
the  right  to  regulate  the  rates  for  water,  nor  must  any  exclusive 
right  be  granted.  No  contract  or  grant  must  be  made  for  a  term 
exceeding  fifty  years.  ^ 

4  See  Sees.  1738-1743.  For  the  general  discussion  upon  wa- 

BStats.  &  Amdts.,  1897,  p.  49;  Gen.  ter  rates,  see   Chap.   69,   Sees.   1368- 

Laws  Cal.,  Henning,  1908,  p.  604.  1385. 

6  "It  is  believed  that  the  foregoing  l  Civil  Code,  Sec.  548;  2  Kerr's  Cyc. 

Act  fuUy  supersedes  Stats.  1880,  p.  16,  Codes,  p.  524. 

Chap.    21."     Gen.   Laws    Cal.,    Hen-  See,  also,   State   Constitution,  Art. 

ning,  1905,  p.  604.  14,  Sees.  1,  2,  Sec.  1727. 

For  the  construction  of  the  above  See,  also,  Spring  Valley  Water- 
Act,  see  McFadden  v.  Los  Angeles  works  v.  Schottler,  110  IT.  S.  347,  28 
County,  74  Cal.  571,  16  Pae.  Eep.  L.  Ed.  173,  4  Sup.  Ct.  Eep.  48;  Fitch 
397;  HUdreth  v.  Montecito  W.  Co.,  v.  Board  of  Supervisors  San  Fran- 
139  Cal.  22,  72  Pae.  Eep.  395;  Crow  cisco,  122  Cal.  285,  54  Pae.  Eep.  901; 
V.  San  Joaquin  etc.  Co.,  130  Cal.  309,  People  v.  Stephens,  62  Cal.  209; 
62  Pae.  Eep.  562,  1058;  Fresno  etc.  Spring  Yalley  Waterworks  v.  Bart- 
Co.  V.  Park,  129  Cal.  437,  62  Pae.  lett,  8  Sawy.  555,  16  Fed.  Eep.  615; 
Eep.  87.  Jacobs    v.    Board    Supervisors     San 
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"All  corporations  formed  to  supply  water  to  cities  or  towns  must 
furnish  pure  fresh  water  to  the  inhabitants  thereof,  for  family  uses, 
so  long  as  the  supply  permits,  at  reasonable  rates  and  without  dis- 
tinction of  persons,  upon  proper  demand  therefor ;  and  must  fur- 
nish water  to  the  extent  of  their  means,  in  case  of  fire  or  other  gi'eat 
necessity,  free  of  charge.  The  board  of  supervisors,  or  the  proper 
city  or  town  authorities,  may  prescribe  proper  rules  relating  to  the 
delivery  of  water,  not  inconsistent  with  the  laws  of  the  State.^ 

"Whenever  any  corporation,  organized  under  the  laws  of  this 
State,  furnishes  water  to  irrigate  lands  which  said  corporation  has 
sold,  the  right  to  the  flow  and  use  of  said  water  shall  remain  a  per- 
petual easement  to  the  land  so  sold,  at  such  rates  and  terms  as  may 
be  established  by  said  corporation  in  pursuance  of  law.  And  when- 
ever any  person  who  has  cultivated  land,  on  the  line  and  within  the 
flow  of  any  ditch  owned  by  such  corporation,  has  been  furnished 
water  by  it,  with  which  to  irrigate  his  land,  such  person  shall  be 
entitled  to  the  continued  use  of  said  water,  upon  the  same  terms  as 
those  who  have  purchased  their  land  from  the  corporation.  ^ 

"No  person,  company,  or  corporation  selling  water  for  irrigation 

Francisco,  122  Cal.  285,  54  Pac.  Eep.  Side  Irr.  Co.,  112  Cal.  433,  44  Pao. 

901;  McCrary  v.  Beaudry,  67  Cal.  120,  Eep.  720;  Dorris  v.  Sullivan,  90  Cal. 

7  Pac.  Eep.  264;   Spring  Valley  Wa-  279,  27  Pac.  Eep.  216;  Fresno  etc.  Co. 

terworks  v.  San  Francisco,  82  Cal.  286,  v.  Park,  129  Cal.  437,  62  Pac.  Eep. 

22  Pae.  Eep.  910,  6  L.  E.  A.  756,  16  87;   Spurgeon  v.  Santa  Ana  etc.  Co., 

Am.  Ct.  Eep.  116 ;  Spring  VaUey  Wa-  120  Cal.  71,  52  Pao.  Eep.  140,  39  L. 

terworks  v.  Bryant,  52  Cal.  132.  E.  A.  701;   South  Pasadena  v.  Pasa- 

2  Civil  Code,  See.  549;  2  Kerr 'a  dena  etc.  Co.,  152  Cal.  590,  93  Pae. 
Cyc.  Codes,  p.  525.  Eep.  490;   Cozzens  v.  North  Fork  D. 

See,  also,  State  Const.,  Art.  14,  Sees.  Co.,   2  Cal.   App.   404,   84  Pae.  Eep. 

1,  2,  Sec.   1727.  342;  San  Diego  etc.  Co.  v.  Sharp,  97 

See,   also,    eases   cited  in   the   last  Fed.  Eep.  394,  38  C.  C.  A.  220;  At- 

note  above.  lantic    Trust   Co.   v.   Woodbridge,    86 

For  general  discussion  as  to  fixing  Fed.   Eep.    975;    South   Pasadena   v. 

water  rates,  see  Sees.  1368-1385.  Pasadena  L.  &  W.  Co.,  152  Cal.  579, 

3  Civil  Code,  See.  552;  2  Kerr 'a  93  Pac.  Eep.  490;  Graham  v.  Pasa- 
Cye.  Codes,  p.  532.  dena  L.  &  "W.  Co.,  152  Cal.  596,  93 
,  For  the  compulsory  service  of  wa-  Pae.  Eep.  498;  Leavitt  v.  Lassen  Irr. 
ter,  see  See.  1506;  Crow  v.  San  Joa-  Co.,  157  Cal.  82,  106  Pae.  Eep.  404, 
quin  etc.  Co.,  130  Cal.  309,  62  Pae.  29  L.  E.  A.,  N.  S.,  213;  Lowe  v. 
Eep.  562,  1058;  Price  v.  Eiverside  Yolo  County  Consol.  "W.  Co.,  8  Cal. 
etc.  Co.,  56  Cal.  431;  Merrill  r.  South  App.  167,  96  Pac.  Eep.  379. 
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shall  be  permitted  to  exercise  any  control  as  to  the  use  of  the  water 
after  its  delivery  to  the  purchaser,"  * 

§  1747.  Water  corporations  and  companies — ^Mutual  corpora- 
tions.— ^Upon  the  subject  of  mutual  irrigation  companies  it  is  fur- 
ther provided  that,  whenever  the  capital  stock  of  any  corporation  is 
divided  into  shares,  and  certificates  therefor  are  issued,  such  shares 
are  personal  property,  and  may  be  transferred  by  indorsement  by 
the  signature  of  the  owner,  and  the  delivery  of  the  certificate;  but 
such  transfer  is  not  valid,  except  as  to  the  parties  thereto,  until 
the  same  is  so  entered  upon  the  books  of  the  corporation;  pro- 
vided, however,  that  "any  corporation  organized  for,  or  engaged 
in  the  business  of  selling,  distributing,  supplying,  or  delivering 
water  for  irrigation  purposes  or  for  domestic  use,  may  in  its  by- 
laws provide  that  water  shaU.  only  be  sold,  distributed,  supplied,  or 
delivered  to  owners  of  its  capital  stock,  and  that  such  stock  shall  be 
appurtenant  to  certain  lands  when  the  same  are  described  in  the 
certificate  issued  therefor;  and  when  such  certificate  shall  be  so 
issued,  and  a  certified  copy  of  such  by-laws  recorded  in  the  office 
of  the  county  recorder  in  the  county  where  such  lands  are  situated, 
the  shares  of  stock  so  located  on  any  land  shaU  only  be  transferred 
with  said  lands,  and  shall  pass  as  an  appurtenance  thereto."  ^ 

The  Civil  Code  also  provides  for  the  distribution  of  surplus  s^oek 
among  the  shareholders  in  companies,  by  way  of  a  stock  dividend, 
in  terms  as  follows : 

"Where  a  corporation  has  been  heretofore  or  may  hereafter  be 
formed  for  the  purpose,  among  other  things,  of  acquiring,  holding, 
and  selling  real  estate,  water  and  water  rights,  the  directors  of  such 
corporation  may,  with  the  consent  of  the  stockholders  representing 
two-thirds  of  the  capital  stock  thereof,  given  at  a  meeting  called  for 
that  purpose,  divide  among  the  stockholders  the  land,  water,  or 

4  Act  of  March  26,  1880;  Stats.  &  Co.,  44  Cal.  173,  13  Am..  Sep.  157; 

AmdtB.,  1880,  p.  16.  Craig  v.  Hesperia  etc.  Co.,  113  Cal.  7, 

1  Civil   Code,    Sec.    324;    2    Kerr 'a  45  Pae.  Eep.  10,  35  L.  E.  A.  306,  54 

Cyo.  Codes,  p.  348;   Weston  v.  Bear  Am.  St.  Eep.  316;  In  re  Thomas  Bs- 

Eiver  etc.  Co.,  5  Cal.  186,  63  Am.  Dee.  tate,  147  Cal.  236,  81  Pao.  Eep.  539; 

117;  Strout  v.  Natoma  W.  Co.,  9  Cal!  JJTational  Bank  of  the  Pacific  v.  West- 

78;   Tregear  v.  Etiwanda  W.  Co.,  76  em  Pacific  E.  Co.,  157  Cal.  573,  108 

Cal.   537,   18   Pae.  Eep.   658,   9   Am.  Pae.  Eep.   676,  27  L.  E.  A.,  N.  8., 

St.  Eep.  245;   KimbaU  v.  Union  W.  987. 
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water  rights  so  by  such  corporation  held,  in  the  proportions  to 
which  their  holdings  of  such  stock  at  the  time  of  such  division  en- 
title them.  .  .  .  Nothing  herein  prohibits  a  division  and  distri- 
bution of  the  capital  stock  of  any  corporation  which  remains  after 
the  payment  of  all  its  debts,  upon  its  dissolution,  or  the  expiration 
of  its  term  of  existence."  2 

§  1748.  Water  corporations  and  companies — Power  to  contract 
for  services. — By  the  Act  approved  March  16,  1901, ^  regulating 
the  power  of  water  corporations  and  companies  to  make  contracts 
for  the  sale  and  distribution  of  water,  it  was  provided : 

"Section  1.  It  is  and  shall  be  lawful  for  any  person,  company, 
association,  or  corporation,  furnishing  for  sale,  rental,  or  dis- 
tribution any  appropriated  waters  for  purposes  of  irrigation,  to 
enter  into  contracts  with  individual  consumers  of  such  water  or 
with  bodies  of  such  consumers,  relating  to  the  sale,  rental,  or  distri- 
bution of  such  water,  or  any  thereof,  which  contracts,  subject  to 
the  restrictions  hereinafter  declared,  shall  be  valid  to  all  intents 
and  purposes,  any  law  or  rule  to  the  contrary  notwithstanding. 

"Section  2.  No  such  contract  shall  provide  for  the  sale,  rental, 
or  distribution  of  any  such  water  at  any  rate  exceeding  the  estab- 
lished rates  fixed  and  regulated  therefor  by  the  board  of  supervisors 
of  the  proper  counties,  or  fixed  and  established  by  such  person,  com- 
pany, association,  or  corporation,  as  provided  by  law. 

' '  Section  3.  Nothing  in  this  Act  contained  shall  be  construed  to 
authorize  or  make  valid  any  contract  not  made  for  a  valuable  con- 
sideration ;  but  an  agreement  on  the  part  of  such  person,  company, 
association,  or  corporation  to  sell,  rent,  or  distribute  any  water  to 
a  consumer,  without  payment  in  advance  therefor,  or  upon  any 
other  terms  to  which  such  consumer  is  not  otherwise  lawfully  en- 

2  Civil    Code,    Sec.    309;    2   Keir's  Cal.  664,  96  Pac.  Eep.  271;   Mereed 

Cyc.  Codes,  p.  328.  Eiver  Elee.  Co.  v.  Curry,  157  Cal.  727, 

See,    also,    Excelsior    etc.    Co.    y.  109  Pac.  Eep.  264. 

Pierce,  90  Cal.  131,  27  Pac.  Eep.  44;  See,   also,   for    mutual    companies, 

TJnderhill  v.  Santa  Barbara  etc.  Co.,  Sees.  1479-1489. 

93  Cal.  300,  28  Pac.  Eep.  1049;  South  1  Stats.  &  Amdts.  1901,  Chap.  156, 

Pasadena   v.   Pasadena   etc.   Co.,   152  p.  331;  Gen.  Laws,  Henning,  1905,  p. 

Cal.  590,  93  Pac.  Eep.  490;  Tapscott  589. 
T.  Mezican-Coloiado  Eiver  L.  Co.,  1S3 


3224  CALIFOBNIA. 

titled,  shall  be  deemed  and  taken  to  be  a  valuable  and  sufficient 
consideration  for  such  contract. 

"Section  4.  Nothing  in  this  Act  contained  shall  affect  any  con- 
tract made  prior  to  the  time  that  the  board  of  supervisors  fix  and 
establish  the  rates  and  regulations  for  and  under  which  water  shall 
be  sold  and  supplied. ' '  ^ 

§  1749.  Artesian  wells  and  sulJterranean  waters. — ^In  1877  there 
was  passed  an  Act  to  regulate  the  use  of  artesian  wells,  and  to  pre- 
vent the  waste  of  subterranean  waters  in  the  State.  A  new  Act 
was  afterward  passed  in  1901,  ^  and  still  another  Act  in  1907,2  en- 
titled: "An  Act  to  prevent  the  waste  and  flow  of  water  .from  arte- 
sian wells,  and  prescribing  penalties  therefor,  and  defining  waste 
and  artesian  wells."  ^  This  later  Act  takes  the  place  of  the  earlier 
Acts,  the  same  being  repealed  thereby.  So  the  statute  as  it  now 
stands,  is  as  follows: 

' '  Section  1.  Any  artesian  well  which  is  not  capped,  equipped,  or 
furnished  with  such  mechanical  appliance  as  will  readily  and  effect- 
ively arrest  and  prevent  the  flow  of  any  water  from  such  well,  is 
hereby  declared  to  be  a  public  nuisance.  The  owner,  tenant,  or 
occupant  of  the  land  upon  which  such  well  is  situated,  who  causes, 
permits,  or  suffers  such  public  nuisance,  or  suffers  or  permits  it  to 

2  For  the  fixing  of  water  rates  in  106  Pac.  Eep.  404,  29  L.  E.  A.,  N.  S., 

California,  see  Sees.  1744,  1745.  213 ;  San  Diego  etc.  Co.  v.  Jasper,  189 

For  the  general  discussion  upon  the  TJ.  8.  439,  47  L.  Ed.  892,  23  Sup.  Ct. . 

subject  of  water  rates,  see  Chap.  69,  Eep.  571;  Id.,  110  Fed.  Eep.  706,  89 

Sees.  1368-1385.  Fed.  Eep.  274. 

See,  also,  Fresno  C.  Co.  v.  Park,  129  For  the  right  to  fix  rates  by  con- 

Cal.  437,  62  Pac.  Eep.  87;  San  Diego  tract,  see,  also,  Sees.  1381-1383. 

etc.  Co.  V.  Souther,  90  Fed.  Eep.  164,  i  Gen.   Laws    Cal.,    Henning,   1908, 

32  C.  C.  A.  548,  61  TJ.  S.  App.  134;  p.  55. 

Id.,  104  Fed.  Eep.  706,  44  C.  C.  A.  2  Stats.  &  Amdts.,  1907,  Chap.  101, 

143;    Stanislaus  W.  Co.  v.  Baehman,  p.    122;    Supp.    Kerr's    Codes,    1906- 

152  Cal.  716,  93  Pac.  Eep.  858,  15  L.  1909,  pp.  1407,  1408. 

E.  A.,  N.   8.,  359;   Fresno  C.  Co.  v.  3  See    Supp.    Kerr's    Codes,    1906- 

Powell,    80    Cal.    114,    22    Pae.    Eep.  190i9,  pp.  1407,  1408. 

53,  13  Am.  Eep.  112;  Souther  v.  San  That  the  Act  is  constitutional,  see 

Diego  Flume  Co.,  112  Fed.  Eep.  228;  Ex  parte  Elam,  6  Cal.  App.  233,  91 

Fresno  C.  Co.  v.  Hart,  152  Cal.  450,  Pac.  Eep.  811. 

92  Pac.  Eep.  1010;  Fresno  C.  Co.  v.  See,  also,  Hudson  v.  Dailey,  156  CaL 

Dunbar,  80  Cal.  530,  34  Pac.  Eep.  275;  617,  105  Pac.  Eep.  748. 
Leavitt  v.  Lassen  Irr.  Co.,  157  Cal.  82, 
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remain,  or  eontinue,  is  guilty  of  a  misdemeanor;  and  any  person 
owning,  possessing,  or  occupying  any  land  upon  which  fe^eituated 
an  artesian  well,  who  causes,  suffers,  or  permits  the  wJler  to  un- 
necessarily flow  from  such  weU,  or  to  go  to  waste,  is  guilty  of  a 
misdemeanor. 

' '  Section  2.  For  the  purposes  of  this  Act,  an  artesian  well  is  de- 
fined to  be  any  artificial  hole  made  in  the  ground  through  which 
water  naturally  flows  from  subterranean  sources  to  the  surface  of 
the  ground  for  any  length  of  time. 

"Section  3.  Waste  is  defined,  for  the  purposes  of  this  Act,  to  be 
the  causing,  suffering,  or  permitting  any  water  flowing  from  an 
artesian  well,  to  run  into  any  river,  creek,  or  other  natural  water 
course  or  channel,  or  into  any  bay  or  pond  (unless  used  thereafter 
for  the  beneficial  purpose  of  irrigation  of  land  or  domestic  use),  or 
into  any  street,  road,  or  highway,  or  upon  the  land  of  any  person, 
or  upon  the  public  land  of  the  United  States  or  of  the  State  of 
California,  unless  it  be  used  thereon  for  the  beneficial  purposes  of 
the  irrigation  thereof  or  for  domestic  use,  or  the  propagation  of 
fish.  The  use  of  any  water  flowing  from  any  artesian  well  for  the 
irrigation  of  land  whenever  over  five  per  cent  of  the  water  received 
on  such  land  for  such  purposes  is  allowed  to  escape  therefrom,  is 
also  hereby  declared  to  be  waste  within  the  meaning  of  this  Act; 
provided,  that  nothing  herein  shall  prevent  the  running  of  artesian 
water  into  an  artificial  pond  or  storage  reservoir,  if  used  thereafter 
for  a  beneficial  use;  provided,  such  beneficial  use  shall  not  exceed 
one-tenth  of  one  miner's  inch  of  water  per  acre,  perpetual  flow,  but 
such  user  of  water  shall  have  the  right  to  cumulate  the  said  amount 
within  any  period  of  the  year.'* 

"Section  4.  Bach  day's  continuance  of  such  waste  shall  consti- 
tute a  new  offense  under  this  Act. 

"Section  5.  Any  person  violating  the  provisions  of  the  Act  shall, 
for  each  offense,  upon  conviction  thereof,  be  punished  by  a  fine  of 
not  less  than  $25,  and  not  more  than  $500,  or  imprisoned  in  the 
county  jail  for  a  period  of  not  more  than  six  months,  or  by  both 
such  fine  and  imprisonment.  The  justice  of  the  peace  of  tbe  county 
is  given  jurisdiction  of  such  cases. 

4  The  latter  portion  of  the  section      Amdts.,  1909,  Chaps.  427,  749;  Kerr's 
was  amended  to  read  as  above  by  the      Bien.  Supp.,  1906-1909,  p.  1408. 
Aet    of    March    25,    1909,    Stats.    & 
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"Section  6.  All  Acts  and  parts  of  Acts  in  conSict  with  this  Act 
are  hereby  repealed."  ^ 

§  1750.  An  Act  to  prevent  the  waters  of  the  State  from  being 
carried  into  other  States. — ^By  the  Act  approved  March  3,  1911,^ 
it  was  made  unlawful  to  conduct  any  of  the  waters  of  the  State 
into  any  other  State,  for  use  therein.  It  is  also  made  the  duty  of  the 
governor  of  the  State  to  keep  a**  general  oversight  over  the  fresh 
waters  of  the  State  and  to  see  that  the  same  are  preserved  for  the 
use  and  benefit  of  the  citizens  and  inhabitants  of  the  State,  and  to 
prevent  the  waters  thereof  from  being  carried  or  transported  into 
other  States.  "When  it  is  brought  to  the  attention  of  the  governor 
that  it  is  the  intention  to  so  carry  or  transport  any  of  such  waters 
into  any  other  State,  then  it  is  made  his  duty,  through  the  attorney 
general,  to  bring  such  action  as  may  be  necessary  to  prevent  such 
carrying  away  or  transporting  of  such  waters  into  another  State.^ 

See,  also.  Assembly  Joint  Resolution  Number  8,^  relative  to 
diverting  the  waters  of  the  Truekee  River  from  their  natural  course, 
and  protesting  against  the  government  of  the  United  States  from 
constructing  an  artificial  outlet  to  Lake  Tahoe  by  driving  a  tunnel 
from  the  Nevada  side  of  said  lake  to  tap  said  lake  beneath  the 
water  level  and  divert  its  waters  through  the  State  of  Nevada,  for 
the  reason  that  said  lake  and  watershed  lie  most  largely  in  the 
State  of  California,  and  to  the  major  portion  of  the  waters  of  which 
lake  the  State  of  California  claims  to  be  the  owner.* 

§  1751.  The  use  of  water  for  hydraulic  mining. — "The  business 
of  hydraulic  mining  may  be  carried  on  within  the  State  of  Cali- 
fornia wherever  and  whenever  the  same  may  be  carried  on  without 
material  injury  to  the  navigable  streams,  or  the  lands  adjacent 
thereto. 

B  See,  also,  for  the  general  disoua-  8  Stats.  &  Amdts.,  1911,  Chap.  18, 

sion  upon  the  subject  of  artesian  wa-  p.  1550. 

ters,  Chap.  61,  Sees.  1166-1184.  4  That  California  claims  the  title  to 

1  Stats.  &  Amdts.,  1911,  Chap.  104,  all  waters  within  the  State,  see  amend- 
p.  271;  Kerr's  Bien.  Supp.,  1911,  p.  ment  to  Section  1410,  enacted  in  1911, 
1474.  Stats.  &  Amdts.,  1911,  Chap.  407,  p. 

2  See,  also,  Act  of  April  8,   1911,  821;  see,  also,  Sec.  1720. 

Stats.  &  Amdts.,  1911,  Chap.  407,  p.         See,  also,  Kerr's  Bien.  Supp.,  1911, 
821,  amending  Sec.  1410,  Civil  Code,     p.  584. 
See.  1729. 
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"Hydraulic  mining,  within  the  meaning  of  this  title,  is  mining 
by  means  of  the  application  of  water,  under  pressure,  through  a 
nozzle,  against  a  natural  bank."  ^  We  have  discussed,  in  previous 
sections,  the  remedies  for  the  pollution  of  streams  by  mining  debris.^ 

§  1752.  An  Act  establishing  the  conservation  commission. — By 
the  Act  approved  April  8,  1911,i  a  commission  consisting  of  three 
persons,  to  be  appointed  by  the  governor,  is  thereby  created  and 
established  "for  the  purpose  of  investigating  and  gathering  data 
and  information  concerning  the  subjects  of  forestry,  water,  the  use 
of  water,  water  power,  electricity,  electrical  or  other  power,  mines 
and  mining,  mineral  and  other  lands,  dredging,  reclamation  and 
irrigation,  and  for  the  purpose  of  revising,  systematizing,  and  re- 
forming the  laws  of  this  State,  upon,  concerning,  regarding,  or 
appertaining  to  these  said  subjects." 

The  duties  of  the  said  commission  are,  "to  investigate  and  ex- 
amine the  laws  of  the  United  States,  of  foreign  nations,  of  the 
States  of  the  Union,  and  this  State,  and  the  reports  and  recom- 
mendations of  persons,  officials,  commissions,  societies,  and  asso- 
ciations," upon  the  said  subjects,  "and  to  prepare  and  recommend 
to  the  legislature  laws,  statutes,  and  constitutional  amendments  re- 
vising, systematizing,  and  reforming  the  laws  of  this  State,"  upon 
said  subjects. 

The  reports  of  the  said  commission  are  authorized,  and  it  is 

1  Civil   Code,    Sees.    1424,    1425;    2  wards,  121  Cal.  662,  54  Pao.  Eep.  69; 

Kerr's  Codes,  p.  1166.  Oliver  v.  Agaase,  132  Cal.  297,  64.Pae. 

For  the  Aet  of  Congress  of  1893,  Eep.  401. 

entitled,  "An  Aet  to  create  California  2  See  Sec.  1136. 

Debris  Commission  and  regulate  hy-  For  the  Act  of  Congress  relating  to 

dranlio  mining  in  the  State  of  Call-  the  California  Debris  Commission  and 

fomia,"  see  Sec.  1136.  the   regulation    of   hydraulic   mining. 

See,   also.   United  States  v.   North  see  5  Fed.  Stat.  Ann.,  1905,  p.  61;  3 

Bloomfield  etc.  Co.,  81  Fed.  Eep.  243;  U.  8.  Comp.  Stat.,  1901,  p.  3553;  27 

North  Bloomfield  etc.   Co.   v.   United  Stat.  L.  507.     Section  13  of  this  Aet 

States,  88  Fed.  Eep.  64,  32  C.  C.  A.  was  amended  by  Aet  of  Feb.  27,  1907, 

84;  County  of  Tuba  v.  Cloke,  79  Cal.  Supp.  Fed.  Stat.  Ann.,  1909,  p.  705; 

239,  21  Pae!  Eep.  740;  People  v.  Gold  34  Stat.  L.  1001. 

Eun  etc.  Co.,  66  Cal.  138,  4  Pac.  Eep.  See,  also,  for  a  discussion  of  this 

1152,  56  Am.  Eep.  80;   Woodruff  v.  Act,  See.  1136. 

North  Bloomfield,  18  Fed.  Eep.  753;  l  Stats.  &  Amdts.,  1911,  Chap.  408,' 

Jacob  V.  Day,  111  Cal.  571,  44  Pac.  p.  822;  Kerr 'a  Bien.  Supp.,  1911,  .p, 

Eep.  243;  North  Fork  W.  Co.  v.  Ed-  1023. 
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made  the  duty  of  the  State  officers  to  assist  the  said  commission; 
and,  for  the  purpose  of  carrying  out  .the  provisions  of  the  Act,  the 
said  commission  is  authorized  to  employ  such  expert,  technical,  pro- 
fessional, and  clerical  assistance  and  upon  such  terms  as  they  may 
deem  proper.  The  authority  is  given  to  cross  all  lands  in  making 
any  investigations.  The  said  commissioners  shall  receive  no  salary, 
but  shall  be  allowed  their  actual  expenses.  For  the  purpose  of  car- 
rying out  the  provisions  of  the" Act  the  sum  of  $100,000  was  ap- 
propriated. 

§  1753.  An  Act  for  the  protection  of  the  navigability  of  the 
State  waters. — ^By  the  Act  approved  May  1, 1911,i  it  was  provided 
that  the  department  of  engineering  of  the  State  should  investigate 
the  practicability  of  the  construction  of  canals,  with  dams,  locks, 
and  other  structures,  with  the  view  of  determining  the  utility 
thereof  in  aid  of  commerce  and  navigation.  That  said  department 
shall  complete  such  investigations  as  soon  as  practicable,  consistent 
with  efficiency  and  accuracy,  and  make  a  report  thereof  to  the 
governor  on  or  before  December  1, 1912.2 

§  1754.  Acts  regulating  the  extraction  of  minerals  from  waters. 
— The  Act  approved  April  14,  1911,1  provided  for  regulating  the 
extraction  of  minerals  from  the  waters  of  any  stream  or  lake  within 
the  State,  and  prohibiting  the  extraction  of  sudi  minerals  except 
under  lease  from,  or  by  express  permission  of,  the  State  for  a  period 
not  exceeding  25  years.  This  Act  was  further  supplemented  by 
the  Act  of  April  27,  1911.2 

§  1755,  The  irrigation  district  law. — One  of  the  most  famous 
irrigation  statutes  in  the  country  is  the  Irrigation  District  Law, 
which  originated  in  California,  where  it  is  commonly  known  as  the 
"Wright  Act,"  being  so  named  after  the  author  of  the  biU.i  This 
law,  forming,  as  it  does,  the  basis  of  the  irrigation  district  laws  of 

1  Stats.  &  Amdts.,  1911,  Chap.  742,  p.  904;  Kerr's  Bien.  Supp.,  1911,  p. 
p.  1445;  Kerr's  Bien.  Supp.,  1911,  p.      1198. 

1467.  2  Stats.  &  AmdtB.,  1911,  Chap.  612, 

2  See,  also,  for  the  preservation  of  p.  1154;  Kerr's  Bien.  Supp.,  1911,  p. 
the  navigability  of  the  waters  of  the      1198. 

United  States,  Sees.  350-352.  i  For  the  history  of  the  irrigation 

1  Stats.  &  Amdts.,  1911,  Chap.  454,     district  law,  see  Sees.  1366-1432. 
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most  of  the  Western  States,^  has  even  invaded  those  States  which 
formerly  so  strenuously  adhered  to  the  doctrine  of  State  control,  or 
State  administrative  laws,  as  the  only  true  system  for  the  control, 
regulation,  and  the  distribution  of  waters,  notably  Wyoming  and 
Colorado.^  This  law,  as  adopted  in  the  different  States,  comes 
more  nearly  being  uniform  than  any  of  the  other  laws  govern- 
ing the  subject  of  waters  and  water  rights.  The  main  principles 
are  the  same  in  the  different  jurisdictions — ^which  are  the  con- 
trol, regulation,  and  distribution  of  the  waters  among  the  land 
owners  within  certain  specified  districts  by  the  land  owners  them- 
selves, through  the  medium  of  a  local  public  corporation,  in  which 
every  land  owner  has  a  voice — ^the  only  difference  being  in  the  de- 
tails of  the  organization  and  operation  of  the  law.  This  law  is 
specially  applicable  to  thickly  settled  communities,  but  in  such 
communities  it  is  probably  the  best  law  in  theory  which  can  be  de- 
vised under  our  form  of  government,  although  the  practical  work- 
ing of  the  law  has  not  always  been  satisfactory. 

In  our  discussion  upon  the  subject  of  irrigation  districts  in  gen- 
eral, we  discussed  the  general  features  of  these  laws.  Therefore,  in 
this  section  we  will  give  but  a  brief  abstract  of  the  California  law, 
as  it  now  stands  as  amended,  and  references  where  the  same  can  be 
found,  without  giving  the  construction  by  the  courts.* 

Upon  the  subject  of  organization,  it  is  provided  that  it  must  be 
instituted  by  a  petition  to  the  board  of  county  commissioners, 
signed  by  "a  majority  in  number  of  the  holders  of  title  or  evidence 
of  title,  including  the  holders  of  possessory  rights  under  receipts 
or  other  evidence  of  title  of  the  rights  of  entrymen  or  purchasers, 
under  any  law  of  the  United  States,  or  of  the  State,  to  lands  sus- 
ceptible of  irrigation  from  a  common  source,  .  .  .  and  repre- 
senting a  majority  in  value  of  said  lands."  ^  An  election  must  be 
held  upon  the  organization  of  a  district  and. for  the  election  of  its 

2  For  the  States  adopting  the  law,  Sec.  1;  as  amended.  Stats.  &  Amdts., 
see  Sees.  1390-1403.  1911,  Chap.  317,  p.  509,   See.  2;   as 

3  For  the  law  of  State  control,  see  amended,  Stats.  &  Amdts.,  1909,  Chap. 
Chap.  68,  Sees.  1337-1367.  22,  p.  12;  Kerr's  Bien.  Supp.,  1906- 

4  For  the  construction  of  the  Call-  1909,  p.  1647,  and  as  further  amended, 
fomia  law,  in  connection  with  the  Stats.  &  Amdts.,  1911,  Chap.  317,  p. 
other  laws  upon  the  subject,  see  Chap.  509;  Kerr's  Bien.  Supp.,  1911,  p. 
70,  Sees.  1404-1409.  1124. 

6  Gen.  Laws,  Eenning,  1905,  p.  559, 
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officers.  Any  person  residing  -within  the  district  and  possessing 
all  the  qualifications  required  of  electors,  under  the  general  election 
laws,  may  vote  upon  the  proposition.* 

The  board  of  directors  of  an  irrigation  district  are  given  the 
duties  and  powers  heretofore  discussed.'^ 

The  use  of  all  water,  for  the  purposes  of  the  Act,  is  declared  to 
be  a  public  use;  and  all  water  of  the  district  is  to  be  distributed 
ratably  among  the  users  therein*  After  the  organization  of  a  dis- 
trict, general  elections  for  the  purpose  of  electing  its  officers  must 
be  held  at  stated  periods.^ 

The  title  to  aU  property  acquired  is  to  vest  in  the  district.^" 
Money  may  be  borrowed  and  bonds  of  a  district  issued  therefor  to 
secure  the  payment  thereof,  upon  the  question  being  submitted  to 
a  vote  of  the  district.^i  A  special  assessment  may  be  made  for  the 
completion  of  the  works.  ^2  jn  aji  general  and  special  assessments 
all  real  property  in  the  district  must  be  assessed,  and  the  duties 
of  the  assessor  are  prescribed.i^ 

All  assessments  must  be  equalized.  1*  The  taxes  must  be  levied 
and  colleeted.15    The  delinquent  notice  must  be  published,  in  ac- 


6  Gen.  Laws,  Henning,  19D5,  p.  561, 
Sees.  6-12;  Sec.  10%  inserted  by  Stats. 
&  Amdts.,  1909,  Chap.  91,  p.  139,  rela- 
tive to  indebtedness  schedules. 

7  See  Sec.  1416 ;  Gen.  Laws,  Hen- 
ning, 1905,  p.  562,  Sees.  13-16;  Sec. 
14,  as  amended.  Stats.  &  Amdts., 
1909,  Chap.  660,  p.  998;  Kerr's  Bien. 
Supp.,  1906-1909,  p.  1648;  See.  15 
and  15%  as  amended  and  added. 
Stats,  and  Amdts.,  1911,  Chap.  317, 
pp.  310,  312;  Kerr's  Bien.  Supp., 
1911,  p.  1125. 

8  Gen.  Laws,  Henning,  1905,  p.  564, 
Sees.  17,  18;  See.  17,  as  amended. 
Stats.  &  Amdts.,  1911,  Chap.  317,  p. 
512;  Kerr's  Bien.  Supp.,  1911,  p. 
1126. 

9  Gen.  Laws,  Henning,  1905,  p.  564, 
Sees.  19-28;  Sec.  22,  as  amended, 
Stats.  &  Amdts.,  1909,  Chap.  692,  p. 
1062;  Kerr's  Bien.  Supp.,  1906-1909, 
p.  1649,  and  Sees.  22a  and  22b  added. 

10  Gen.    Laws,    Henning,    1905,    p. 


567;  Sec.  29,  as  amended.  Stats.  & 
Amdts.,  ■  1909,  Chap.  698,  p.  1075; 
Kerr's  Bien.  Supp.,  1906-1909,  p. 
1649. 

11  G«n.    Laws,    Henning,   1905,   p. 

568,  Sees.  30-33;  Sees.  30  and  32,  as 
amended.  Stats.  &  Amdts.,  1911,  Chap. 
317,  p.  512,  513;  Kerr's  Bien.  Supp., 
1911,  pp.  1126,  1127. 

12  Gen.    Laws,    Henning,    1905,    p. 

569,  Sec.  34,  as  amended.  Stats:  & 
Amdts.,  1911,  Chap.  317,  p.  514. 

IS  Gen.    Laws,    Henning,    1905,    p. 

570,  Sees.  35,  36 ;  Sec.  35,  as  amended. 
Stats.  &  Amdts.,  1909,  Chap.  303,  p. 
461;  Kerr's  Bien.  Supp.,  1906-1909,  p. 
461. 

14  Gen.    Laws,    Henning,    1905,  p. 

571,  See.  38. 

15  Gen.  Laws,  Henning,  1905,  p. 
571,  Sees.  39-41;  Sec.  39,  as  amended, 
Stats.  &  Amdts.,  1909,  Chap.  55,  p. 
46;  Kerr's  Bien.  Supp.,  1906-1909,  p. 
1650,    and    as    further    amended  bj 
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cordance  with  the  special  provisions  of  the  Act;^^  and  also  the  sale 
of  the  property  had  for  delinquent  taxes.i'  A  redemption  of  the 
property  sold  for  assessments  may  be  made.^*  Provisions  are  also 
made  for  the  redemption  of  bonds  issued  and  for  the  payment  of 
interest.^^ 

The  board  of  directors  is  authorized  and  empowered,  to  let  con- 
tracts for  the  construction  of  all  necessary  works  and  to  acquire 
property  for  the  district.^o  Provisions  are  also  made  for  the  gov- 
erning of  the  board  of  directors  and  for  their  compensation.21  The 
board  also  has  the  power  to  provide  for  special  assessments. 2 2  But 
the  board  of  directors  has  no  power  to  incur  indebtedness  except 
as  specially  provided  in  the  Act  itself.23  Full  provisions  are  made 
for  governing  the  use  of  the  water.^*  All  rights  are  exempted  from 
taxation.25    Special  funds  for  the  purposes  of  the  Act  are  created.^s 

Confirmatory  proceedings  may  be  had  for  the  purpose  of  vali- 
dating bonds  and  all  proceedings  in  the  organization  of  the  dis- 
trict.27 

Land  may  be  excluded  from  a  district,28  and  also  included.29 

stats,  and  Amdti.,  1911,  Chap.  317,  p.  1063;  Ken's  Bien.  Supp.,  1906-1909, 

514;  Kerr's  Bien.  Supp.,  1911,  p.  1128.  p.  1651. 

i«  Gen.    Laws,    Henuing,    1905,    p.  22  Gen.    Laws,    Henning,    1905,    p. 

572,  Sec.  42.  577,  Sees.  59,  60 ;  See.  59,  as  amended, 

17  Gen.  Laws,  Henning,  1905,  p.  Stats.  &  Amdts.,  1911,  Chap.  588,  p. 
572,  Sees.  43-46.  1111;    Kerr's   Bien.    Supp.,    1911,   p. 

18  Gen.  Laws,    Henning,    1905,    p,  1129. 

574,  Sees.  47-51;  See.  47,  as  amended,  .23  Gen.  Laws,  Henning,  1905,  p. 
Stats.  &  Amdts.,  1909,  Chap.  284,  p.  578,  Sec.  61;  as  amended,  Stats.  & 
429;  Kerr's  Bien.  Supp.,  1906-1909,  Amdts.,  1911,  Chap.  817,  p.  517; 
p.  1651,  and  Sec.  47%  added.  Stats.  Kerr's  Bien.  Supp.,  1911,  p.  1130. 

k  Amdts.,   1911,  Chap.   317,  p.  516;  24  Gen.    Laws,    Henning,    1905,    p. 

Kerr's  Bien.  Supp.,  1911,  p.  1128.  578,  Sees.  62-65. 

19  Gen.    Laws,    Henning,    1905,    p.  25  Gen.    Laws,    Henning,    1905,    p. 

575,  Sec.  52.  578,  Sec.  66. 

20  Gen.    Laws,    Henning,    1905,    p.  26  Gen.    Laws,    Henning,    1905.    p. 
575,  Sees.  53-56;  Sec.  55,  as  amended,      579,  Sec.  67. 
Stats.  &  Amdts.,  1911,  Chap.  317,  p. 
516;    Kerr's    Bien.     Supp.,    1911,   p. 
1129. 

21  Gen.  Laws,  Henning,  1905,  p. 
577,  Sees.  57,  58 ;  Sec.  57,  as  amended. 
Stats.  &  Amdts.,  1909,  Chap.  692,  p. 


27  Gen. 

Laws, 

Henning, 

1905, 

579,  Sees. 

68-73. 

28  Gen. 

Laws, 

Henning, 

1905, 

580,  Sees. 

74-83. 

29  Gen. 

Laws, 

Henning, 

1905, 

583,  Sees. 

85-97. 
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The  bonded  indebtedness  may  be  redeemed.^o  The  board  of  direc- 
tors is  also  given  the  power  to  lease  water.^i  The  destruction  of 
unsold  bonds  is  provided  for.32     Saving  clauses  are  provided.33 

Since  the  adoption  of  the  main  body  of  the  Act,  the  legislature 
of  the  State  has  also  passed  a  number  of  special  Acts,  which  are 
amendatory  and  supplemental  to  the  main  Act;  these  will  be  given 
in  their  order. 

In  1897  a  special  Act  provffled  for  the  issue  and  sale,  or  the 
funding  of  bonds  of  irrigation  districts,  and  proceedings  to  test 
the  validity  of  the  same.^* 

In  1903  provisions  were  made  for  the  dissolution  of  irrigation 
districts,  the  ascertainment  and  discharge  of  their  indebtedness,  and 
the  distribution  of  their  property.^^ 

By  the  Act  of  March  18,  1907,36  it  ^as  made  the  duty  of  the 
board  of  directors  to  provide  for  any  and  all  drainage  made  neces- 
sary by  irrigation  provided  for  by  such  laws,  "and  all  laws  respect- 
ing such  irrigation  or  such  irrigation  districts  shall  be  so  construed, 
applied,  and  enforced  as  to  apply  to  such  drainage,  as  well  as  such 
irrigation." 

By  the  Act  of  March  19,  1909,3^  it  was  provided  for  the  payment 
in  two  installments  of  the  assessments  levied  under  the  provisions 
of  the  Act. 

The  Act  of  April  8,  1911,38  amending  Section  1410  of  the  Civil 
Code,  excepted  the  appropriation  of  water  by  irrigation  districts 
for  power  purposes  from  the  25-year  limit,  placed  by  the  Act  upon 
appropriations  by  corporations  for  such  purposes.39 


so  Gen.  Laws,  Heiming,  1905,  p. 
586,  Sees.  98-99%.  ' 

31  Gen.    Laws,    Henning,    1905,    p. 

586,  Sees.  100-105. 

32  Gen.    Laws,    Henning,    1905,    p. 

587,  Sees.   106-108. 

33  Gen.    Laws,    Henning,    1905,    p, 

588,  Sees.  109,  110. 

34  Stats.  &  Amdts.,  1897,  Chap.  254, 
p.  394;  as  amended,  Stats.  &  Amdts., 
1901,  Chap.  159,  p.  514;  Gen.  Laws, 
Henning,  1905,  p.  593. 

35  Stats.  &  Amdts.,  1903,  Chap.  5, 
p.  3;  Gen.  Laws,  Henning,  1905,  p. 
590. 


86  stats.  &  Amdts.,  1907,  Chap.  298, 
p.  569;  Supp.  Kerr's  Cyc.  Codes,  1906- 
1909,  p.  1655. 

37  Stats.  &  Amdts.,  1909,  Chap.  274, 
p.  415;  Kerr's  Bien.  Supp.,  1906- 
1909,  p.  165. 

38  Stats.  &  Amdts.,  1911,  Chap.  407, 
p.  821. 

39  See,  also,  for  the  Water  Power 
Act,  approved  April  8,  1911,  Stats. 
&  Amdts.,  1911,  Chap.  406,  p.  813; 
Kerr's  Bien.  Supp.,  1911,  p.  584. 

Eor  this  Act,  see,  also.  Sec.  1732. 
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The  Act  approved  May  1,  1911,*°  provides  for  the  release  of  all 
claims  and  liens  arising  from  irrigation  bonds  and  interest  coupons 
voluntarily  surrendered  for  cancellation,  and  to  provide  for  the 
establishment  of  a  record  of  such  release  by  an  action  in  court  and 
a  hearing  and  judgment  thereon. 

The  Act  approved  March  9,  1911,*^  provides  under  what  circum- 
stances bonds  of  irrigation  districts  may  become  legal  investments 
for  funds  of  banks,  banking  associations,  trust  companies,  insurance 
companies,  and  for  State  school  funds,  and  providing  that  such 
bonds  may  be  deposited  as  security,  and  also  providing  for  a  com- 
mission for  approving  such  bonds. 

By  the  Act  approved  March  1,  1911,*^  it  was  provided  that  the 
"Turlock  Irrigation  District,  as  formed  by  the  board  of  super- 
visors of  Stanislaus  County,  State  of  California,  and  as  now  exist- 
ing, is  hereby  recognized  and  declared  valid,  and  all  proceedings 
on  organization  and  formation  are  hereby  approved  and  declared 
valid." 

Similar  validating  Acts  were  also  passed  relative  to  the  Oakdale 
Irrigation  Distriet,*^  the  Modesto  Irrigation  District,**  and  the 
San  Joaquin  Irrigation  District.*^ 

By  the  old  Act  of  1877,*®  the  township  of  Los  Nietos  was  created 
an  irrigation  district  to  be  known  as  "Los  Nietos  Irrigation  Dis- 
trict." 

§  1756.  Municipal  water  districts— Act  of  April  26,  1909.— By 
the  Act  of  April  26,  1909,  ^  it  was  provided  that  a  municipal  water 
district  may  be  organized  and  incorporated  and  managed  as  therein 
provided  and  may  also  exercise  the  powers  expressly  granted  or 
necessarily  implied. 


40  stats.  &  Amdts.,  1911,  Chap.  750, 
p.  1460;  Kerr's  Bien.  Supp.,  1911 
p.  1131. 

41  Stats.  &  Amdts.,  1911,  Chap.  157, 
p.  322;  Kerr's  Bien.  Supp.,  1911,  p, 
1130. 

42  Stats.  &  Amdts.,  1911,  Chap.  95, 
p.  261;  Kerr's  Bien.  Supp.,  1911,  p, 
1133. 

43  Stats.  &  Amdts.,  1911,  Chap.  96, 
p.  262;  Kerr's  Bien.  Supp.,  1911,  p- 
1132.  1909,  p.  1817, 

203 — ^Kinn.  on  Irr. 


44  Stats.  &  Amdts.,  1911,  Chap.  97, 
p.  262;  Kerr's  Bien.  Supp.,  1911.  p, 
1132. 

45  Stats.  &  Amdts.,  1911,  Chap.  98, 
p.  262;  Kerr's  Bien.  Supp.,  1911,  p. 
1133. 

46  Stats.  &  Amdts.,  1877,  Chap.  300, 
p.  374;  Gen.  Laws,  Henning,  1905,  p. 
596. 

1  Stats.  &  Amdts.,  1909,  Chap.  724, 
p.    1097;    Kerr'B   Bien.   Supp.,   1906- 
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In  order  to  organize  such  a  district,  the  legislative  body  of  the 
municipality  must  pass  an  ordinance  reciting :  1.  The  name  of  the 
city  adopting  the  ordinance ;  2.  That  the  public  interest  requires  the 
incorporation  of  a  municipal  water  district;  3.  The  names  of  the 
municipalities  which  it  is  desired  to  include  within  the  district; 
4.  The  name  of  the  district,  which  shall  include  the  words  "munici- 
pal water  district. ' '  Notice  must  be  sent  to  the  other  municipalities 
proposed  to  be  included  in  sudll  district  which  by  ordinance  may 
approve  or  disapprove  of  the  said  ordinance.  Within  30  days  after 
the  receipt  of  all  the  ordinances  passed  by  the  municipalities  named 
in  the  initiatory  ordinance,  the  legislative  body  of  the  municipality 
initiating  the  proceeding  shall  fix  a  day  for  holding  a  special  elec- 
tion in  each  of  the  municipalities  approving,  at  which  shall  be  sub- 
mitted to  the  electors  thereof  the  proposition  of  organizing  such 
municipal  water  district.  Within  30  days  after  the  receipt  of  the 
certificate  showing  the  result  of  the  election,  if  it  appears  therefrom 
that  the  proposition  submitted  was  approved  by  a  majority  of  the 
votes  cast  in  each  municipality,  the  legislative  body  receiving  such 
certificates  shall  certify  to  the  Secretary  of  State  the  passage  of 
the  ordinance  and  the  result  of  the  election.  Upon  the  receipt  of 
the  certificate  mentioned,  the  Secretary  of  State  shall,  within  ten 
days,  issue  his  certificate,  reciting  that  the  municipal  water  district 
has  been  duly  incorporated. 

The  powers  granted  to  such  municipal  water  district  as  enum- 
erated in  the  Act  are:  1.  To  have  perpetual  succession;  2.  To  sue 
and  be  sued;  3.  To  adopt  a  seal;  4.  To  take  by  grant,  purchase, 
gift,  devise,  or  lease,  hold,  use,  enjoy,  and  to  lease  or  dispose  of  real 
and  personal  property  of  every  kind  within  or  without  the  district, 
necessary  to  the  full  exercise  of  its  powers ;  5.  To  acquire,  or  con- 
tract to  acquire,  lands,  rights,  and  privileges,  and  construct,  main- 
tain, and  operate  conduits,  pipe  lines,  reservoirs,  works,  machinery, 
and  other  property  useful  or  necessary  to  store,  convey,  supply,  or 
otherwise  make  use  of  water  for  the  benefit  of  the  district ;  6.  To  sell 
water  under  the  control  of  the  district  to  the  municipalities  compris- 
ing the  same ;  and  when  there  is  a  surplus  above  their  needs,  it  may 
sell  or  otherwise  dispose  of  the  same  outside  of  the  district  to  per- 
sons, firms,  public  or  private  corporations ;  7.  To  have  and  exercise 
the  right  of  eminent  domain  in  the  manner  provided  by  law,  "and 
may  condemn  any  existing  water  works  or  system,  or  any  portion| 
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thereof  owned  by  any  person  or  corporation" ;  8.  To  borrow  and  to 
issue  bonds  therefor ;  9.  To  cause  taxes  to  be  levied  for  the  purpose 
of  paying  any  obligation  of  the  district ;  10.  "  To  make  contracts,  to 
employ  labor  and  to  do  all  acts  necessary  for  the  full  exercise  of 
the  foregoing  powers." 

The  powers  enumerated  shall,  except  as  therein  provided,  be  ex- 
ercised by  a  board  of  directors.  The  mayor  or  president  of  the 
board  of  trustees  of  each  municipality  shaU  be  ex  officio  a  member 
of  said  board.  Each  municipality  having  5,000  legal  and  registered 
voters  shaU  choose  by  and  from  the  members  of  its  legislative  body 
one  additional  director;  and  each  municipality  for  each  and  every 
10,000  voters  over  5,000  shall  choose  one  additional  director.  At  a 
meeting  of  the  board  of  directors,  the  said  board  shall  choose  three 
commissioners  who  shall  constitute  the  commissioners  of  said  dis- 
trict, but. no  director  shall  be  eligible  to  appointment  to  such  com- 
mission. The  said  commissioners  are  given  the  power  to  make  and 
enter  into  all  contracts,  appoint  a  secretary  and  such  other  assistants 
as  may  be  necessary,  and  to  fix  their  compensation  and  prescribe 
their  duties.  The  commissioners  shall  receive  such  compensation  as 
the  board  of  directors  shall  determine  and  shall  serve  during  its 
pleasure. 

Whenever  the  board  of  directors  deems  it  necessary  for  the  dis- 
trict to  incur  a  bonded  indebtedness  it  shall  by  resolution  so  declare 
and  state  the  purposfe  and  submit  the  proposition  to  the  electors  of 
the  district  as  in  the  Act  provided.  It  is  made  the  duty  of  the  com- 
missioners to  take  charge  of  the  actual  construction  of  the  works  and 
to  deliver  the  water  to  the  several  municipalities  in  the  district, 
but  they  have  no  supervision  of  any  distributing  systems  of  such 
municipalities'.  The  commissioners  in  furnishing  the  water  to  any 
municipality  shall  fix  such  rates  as  will  pay  the  operating  expenses. 
If,  from  any  cause,  the  revenues  of  the  district  shall  be  inadequate 
to  pay  the  principal  or  interest  of  any  bonded  debt  as  it  becomes 
due,  then  the  board  of  directors  may  cause  a  tax  to  be  levied  as  in 
the  Act  provided.  Provisions  are  also  made  for  the  exclusion  or 
inclusion  of  any  municipality  from  the  district.^ 

2  See,  also,  for  the  appropriation  and  ownersliip  of  waters  by  mnnieipalitieB, 
Sees.  1731.  1756. 
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By  still  another  Act  approved  in  1911  ^  it  was  provided  that : 

"Sec.  1.  A  municipal  water  district  may  be  organized  and  incor- 
porated and  managed  as  herein  expressly  provided  and  may  exercise 
the  powers  herein  expressly  granted  or  necessarily  implied. 

"Sec.  2.  The  people  of  any  county  or  portion  of  a  county, 
whether  such  portion  includes  unincorporated  territory  or  not,  in 
the  State  of  California,  may  organize  a  municipal  water  district 
imder  the  provisions  of  this  Act  by  proceeding  as  herein  provided." 

The  Act  further  provides  for  the  organization  of  such  districts  by 
a  petition  to  the  board  of  supervisors  of  the  county,  signed  by  at 
least  25  per  cent  of  the  freeholders  within  the  boundaries  of  the 
proposed  municipal  water  district,  which  petition  shall  set  forth  and 
particularly  describe  the  proposed  boundaries  and  other  data  as 
prescribed  by  the  Act.  The  district  must  be  organized  upon  the  vote 
upon  the  proposition.  The  Act  also  provides  for  the  election  of 
officers  and  their  duties. 

It  is  further  provided  that  such  district  have  the  power  to  have 
perpetual  succession ;  to  sue  and  be  sued ;  to  adopt  a  seal ;  to  take  by 
grant,  prescription,  gift,  etc.,  and  to  lease  and  dispose  of  real  and 
personal  property  of  every  kind,  within  or  without  the  district;  to 
acquire  a  contract;  to  acquire  land,  rights,  and  privileges;  to  con- 
struct and  maintain  conduits,  pipe  lines,  reservoirs,  and  other 
works ;  to  sell  water  under  the  control  of  the  district  to  the  munici- 
palities and  precincts  comprising  the  same  and  to  the  inhabitants 
thereof;  to  have  and  exercise  the  right  of  eminent  domain;  to  borrow 
money,  incur  indebtedness,  and  issue  bonds;  to  cause  taxes  to  be 
levied  for  the  purpose  of  paying  any  obligation  of  the  district ;  to 
make  contracts  and  employ  labor,  and  do  all  acts  necessary  for  the 
full  exercise  of  the  foregoing  powers. 

"See.  28.  Nothing  in  this  Act  shall  be  so  construed  as  repealing  or 
in  anywise  modifying  the  provisions  of  any  other  Act  relating  to 
water  or  the  supply  of  water  to,  or  the  acquisition  thereof  by,  munic- 
ipalities within  this  State." 

§  1757.  Eeclamation  districts — ^Drainagfe. — ^Por  the  purpose  of 
the  reclamation  of  lands  by  the  means  of  drainage,  and  for  the  pro- 
tection of  lands  from  overflow,  the  legislature  of  California  has  pro- 

8  stats.   &  Amdts.    1911,   p.    1290;  Kerr's  Bien.  Supp.,  1911,  p.  1234. 
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vided  a  number  of  important  Acts.  These  Acts  resemble  in  many 
ways  the  Acts  relating  to  irrigation  districts,  discussed  in  previous 
portions  of  this  work.^ 

One  of  the  most  important  of  these  Acts  is  that  relating  to  the 
organization  and  operation  of  "Reclamation  Districts."  ^ 

Upon  the  question  of  organization  of  such  districts  it  is  provided 
that :  "Whenever  the  holders  of  title  or  evidence  of  title  represent- 
ing one-half  or  more  of  any  body  of  swamp  and  overflowed,  salt- 
marsh,  or  tide  lands,  or  other  lands  subject  to  flood  or  overflow  sus- 
ceptible of  one  mode  of  reclamation,  desire  to  reclaim  the  same,  they 
may  present  to  the  board  of  supervisors  of  the  county  in  which  the 
lands,  or  the  greater  part  thereof,  are  situated,  at  a  regular  meeting 
of  the  board,  a  petition  setting  forth  that  they  propose  to  form  a 
district  for  the  reclamation  of  the  same,  a  description  of  the  lands 
by  legal  subdivisions  or  other  boundaries,  the  county  in  which  they 
are  situated,  the  number  of  acres  in  the  proposed  district,  and  each 
tract,  with  the  names  (if  known)  of  the  owners  thereof,  and  desig- 
nating as  unsold  any  lands  not  reduced  to  private  ownership."  ^ 


1  Tor  irrigation  districts  in  general, 
see  Chap.  70,  Sees.  1386-1432. 

For  the  California  irrigation  district 
law,  see  Sec.  1755. 

2  Pol.  Code,  Sees.  3446-3493%,  1 
Kerr's  Gye.  Codes,  pp.  816-844;  as 
amended  and  supplemented  by  Stats. 
&  Amdts.,  1909,  p.  933;  Kerr's  Bien. 
Supp.,  1906-1909,  p.  1911,  and  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  pp.  149-169. 

8 Pol.  Code,  Sec.  3446;  1  Kerr's 
Cyc.  Codes,  p.  816. 

Fqt  the  constitutionality  of  the  Act, 
see  Hagar  v.  Eeclamation  Dist.,  Ill 
V.  a.  701,  28  L.  Ed.  569,  4  Sup.  Ct. 
Eep.  663;  Id.  66  Cal.  54,  4  Pac.  Eep. 
945. 

The  "Sacramento  Drainage  Dis- 
trict," created  by  the  Act  of  1905, 
Stats.  &  Amdts.,  1905,  Chap.  368,  p. 
443,  was  held  to  be  constitutional  as 
to  its  organization.  People  ex  rel. 
Chapman  v.  Sacramento  Drainage 
Dist.,  155  Cal.  373,  103  Pac.  Eep.  207. 


Inglin  V.  Hoppin,  156  Cal.  483,  105 
Pac.  Eep.  582;  Metcalf  v.  Merritt,  14 
Cal.  App.  244,  111  Pae.  Eep.  505. 

See,  also,  Ealston  v.  Board  of  Su- 
pervisors, 51  Cal.  592;  Eeclamation 
Dist.  V.  Kennedy,  58  Cal.  124;  Cosner 
V.  Board  of  Supervisors,  58  Cal.  274; 
Lower  Kings  Eiver  E.  Dist.  v.  Phil- 
lips, 108  Cal.  306,  39  Pac.  Eep.  630, 
41  Pae.  Eep.  335;  People  ex  rel.  Van 
Loben  Sels  v.  Eeclamation  Dist.,  117 
Cal.  114,  48  Pac.  Eep.  1016;  Angus  v. 
Browning,  130  Cal.  502,  62  Pac.  Eep. 
827;  People  ex  rel.  Thisby  v.  Eecla- 
mation Dist.,  130  Cal.  607,  63  Pac. 
Eep.  27;  Eeclamation  Dist.  v.  County 
of  Sacramento,  134  Cal.  477,  66  Pac. 
Eep.  668;  McCord  v.  Slavin,  143  Cal. 
325,  76  Pac.  Eep.  1104;  Laguna  D. 
Dist.  V.  Charles  Martin  Co.,  144  Cal. 
209,  77  Pac.  Eep.  933;  People  ex  rel. 
Marshall  v.  Parvin,  74  Cal.  545,  16 
Pae.  Eep.  490 ;  Glide  v.  Superior  Court, 
147  Cal.  21,  81  Pac.  Eep.  225;  Inglin 
v.  Hoppin,  8  Cal.  App.  107;   Measen- 
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The  petition  must  be  verified  and  published.*  The  district  may  be 
situated  partly  in  different  counties.^  If  found  to  be  correct,  the 
board  of  supervisors  may  make  an  order  approving  the  same,  ^d 
it  may  reform  the  district  in  its  order.  8  The  petition  must  be 
recorded  in  the  office  of  the  county  recorder.'^  The  register  must 
thereupon  forward  to  the  county  treasurer  a  statement  showing  the 
names  of  the  purchasers  of  land  in  the  district,  who  have  paid  in 
full  therefor.8 

After  the  district  has  been  fuUy  organized,  the  owners  of  the 
lands  therein  may  adopt  by-laws  for  the  government  of  the  district.^ 
A  board  of  trustees  must  be  elected  for  the  management  of  the  af- 
fairs of  the  district.  10    The  board  is  given  the  power  to  acquire 


ger  V.  Kingsbury,  8  Cal.  App.  341; 
Sels  V.  Greene,  81  Fed.  Rep.  555;  Id. 
88  Ted.  Kep.  129;  Eioo  v.  Snider,  134 
Fed.  Kep.  953;  Swamp  Lands  Dist.  v. 
Silver,  98  Gal.  51,  32  Pae.  Eep.  866; 
Keclamation  Dist.  t.  Burgei,  122  Cal. 
442,  55  Pac.  Bep.  156. 

4  Pol.  Code,  See.  3447;  1  Kerr's 
Cyc.  Codes,  p.  818 ;  as  amended.  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  149. 

Williams  v.  Board  of  Supervisors,  58 
Cal.  237 ;  Inglin  v.  Hoppin,  8  Cal.  App 
107;  People  v.  Haggin,  57  Cal.  579; 
McCord  T.  Slavin,  143  Cal.  325,  76 
Pae.  Eep.  1104;  People  v.  Beelama- 
tion  Dist.,  121  Cal.  522,  50  Pae.  Eep. 
1068,  53  Pae.  Eep.  1085;  Sels  v. 
Greene,  88  Fed.  Eep.  129:  Eieo  v. 
Snider,  134  Fed.  Eep.  953;  Eeclama- 
tion  Dist  v.  MePhee,  13  Cal.  App.  382, 
109  Pac.  Eep.  1106. 

6  Pol.  Code,  See.  3448,  1  Kerr's 
Codes,  p.  818;  as  amended.  Stats,  ft 
Amdts.,  1911,  Chap.  365,  p.  639;  Kerr's 
Bien.  Supp.,  1911,  p.  149;  Hagar  v. 
Eeolamation  Dist.,  Ill  TJ.  S.  701,  28 
Ii.  Ed.  569,  4  Sup.  Ct.  Eep.  663,  Id. 
66  Cal.  54,  4  Pac.  Eep.  945. 

See,  also,  cases  cited  in  last  note. 

6  Pol.  Code,  3449;  1  Kerr's  Gja. 
Codes,  p.  818;  as  amended, 


Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  149;  Me- 
Cord  V.  Slavin,  143  Cal.  325,  76  Pae. 
Eep.  1104;  People  v.  Eeclamation 
Diat.,  121  Cal.  522,  50  Pae.  Eep.  1068, 

53  Pac.'  Eep.  1085;  Lower  Kings  E. 
Dist.  V.  Phillips,  108  Cal.  306,  39  Pac. 
Rep.  630,  41  Pae.  Eep.  335;  Eeolama- 
tion Dist.  V.  Burger,  122  Cal.  442,  55 
Pae.  Eep.  156. 

TPol.  Code,  See.  3450;  1  Kerr's 
Cyo.  Codes,  p.  819;  as  amended.  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  150;  Mc- 
Cord V.  Slavin,  143  Cal.  325,  76  Pae. 
Eep.  1104;  Eeclamation  Dist.  v.  Su- 
perior Court,  151  Cal.  263,  90  Pac. 
Eep.  545 ;  Sels  v.  Greene,  88  Fed.  Eep. 
129;  Eieo  v.  Snider,  134  Fed.  Eep. 
953. 

s  Pol.  Code,  See.  3451;  1  Kerr's  Cye. 
Codes,  p.  819. 

See  cases  cited  in  last  note. 

9  Pol.  Code,  Sec.  3452;  1  Kerr's 
Cye.  Codes,  p.  819 ;  People  v.  Houston, 

54  Cal.  536;  Swamp  etc.  Dist.  v.  Feck, 
60  Cal.  403;  Eeclamation  Dist.  v. 
Sherman,  11  Cal.  App.  399,  105  Pac. 
Eep.  277. 

10  Pol.  Code,  Sec.  3453;  1  Kerr's 
Cye.  Codes,  p.  820;  as  amended.  Stats. 
&  Amdts.,   1911,  Chap.  365,  p.  639; 
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property  by  purchase,  condemnation,  or  otherwise.  Compensation 
of  the  members  of  the  board  is  also  provided  for.^^  The  board  of 
trustees  must  report  plans  for  reclamation  to  the  board  of  super- 
visors of  the  respective  counties,  together  with  estimates  for  assess- 
ments.i2  The  board  of  county  supervisors  must  appoint  commis- 
sioners to  assess  the  land  within  the  district,  which  must  be  paid, 
and  placed  by  the  treasurer  to  the  credit  of  the  district,  and  paid 
out  on  warrants  of  the  trustees,  approved  by  the  board  of  supervis- 
ors of  the  county.i3     Provisions  are  also  made  for  the  presenta- 


Kerr's  Bien.  Supp.,  1911,  p.  150; 
People  T.  Houston,  54  Cal.  536;  Eeela- 
mation  Dist.  v.  Kennedy,  58  Cal.  124; 
San  Fi-aneiseo  Sav.  Union  v.  Eeclama- 
tion  Dist.,  144  Cal.  639,  79  Pae.  Eep. 
374;  McCord  v.  Slaviu,  143  Cal.  325, 
76  Pac.  Eep.  1104. 

11  Pol.  Code,  Sec.  3454;  1  Kerr's 
Cye.  Codes,  p.  821;  as  amended.  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  151. 

See  cases  in  last  note. 

Eeclamation  Dist.  v.  Turner,  104 
Cal.  334,  37  Pae.  Eep.  1038 ;  Eeclama- 
tion Dist.  V.  West,  129  Cal.  622,  62 
Pae.  Eep.  272;  Lamb  v.  Eeclamation 
Dist.,  73  Cal.  125,  14  Pac.  Eep.  625, 
2  Am.  St.  Eep.  775;  Lower  Kings 
Eiver  Dist.  v.  MeCuIlah,  124  Cal.  175, 
56  Pac.  Eep.  887;  Eeclamation  Dist. 
V.  Superior  Court  of  Sacramento,  151 
Cal.  263,  90  Pac.  Eep.  545;  Eeclama- 
tion Dist.  V.  Clark,  155  Cal.  345,  100 
Pao.  Eep.  1091. 

"Granting  that  the  drainage  dis- 
trict had  procured  a  right  of  way  to 
construct  the  ditch  now  existing  across 
the  plaintiff's  lands,  it  would  not  at 
all  follow  that  it  or  any  other  person 
would  have  the  right  to  cause  ?,ddi- 
tional  surface  water  to  flow  therein 
sufficient  to  make  it  overflow  its  banks 
and  injure  the  plaintiff's  lands." 
Heier  v.  KruU,  160  Cal.  441,  117  Pae. 
Eep.  530. 

12  Pol.  Code,   See.  3455;   1  Kerr's 


Cyc.  Codes,  p.  822;  as  amended,  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  152;  Ha- 
gar  V.  Board  of  Supervisors,  51  Cal. 
474;  People  v.  Houston,  54  Cal.  536; 
Swamp  Land  Dist.  v.  Haggin,  64  Cal. 
204,  30  Pae.  Eep.  631;  Eeclamation 
Dist.  V.  Kennedy,  58  Cal.  124;  Cosner 
V.  Board  of  Supervisors,  58  Cal.  274; 
MeCord  v.  Slavin,  143  Cal.  325,  76  Pac. 
Eep.  1104;  Swamp  etc.  Dist.  v.  Feck, 
60  Cal.  403;  Hensley  v.  Eeclamation 
Dist.  121  Cal.  96,  53  Pae.  Eep.  401; 
Eeclamation  Dist.  v.  Sels,  117  Cal.  164, 
sub  nom.  v.  Eunyon,  49  Pao.  Eep.  131 ; 
Eeclamation  Dist.  v.  Gray,  95  Cal.  601, 
30  Pac.  Eep.  779;  Reclamation  Dist.  v. 
Goldman,  65  Cal.  635,  4  Pac.  Eep.  676 ; 
Eeclamation  Dist.  v.  Birks,  159  Cal. 
233,  113  Pae.  Eep.  170. 

13  Pol.  Code,  Sec.  3456;  1  Kerr's 
Cye.  Codes,  p.  822;  as  amended.  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  153. 

See  cases  in  last  note. 

Also,  People  v.  Ahem,  52  Cal.  208; 
People  V.  Haggin,  57  Cal.  579;  Eecla- 
mation Dist.  V.  Evans,  61  Cal.  104; 
Swamp  Land  Dist.  v.  Gwynn,  70  Cal. 
566,  12  Pac.  Eep.  462;  Swamp  Laud 
Dist.  T.  Wilcox,  75  Cal.  443,  14  Pac. 
Eep.  843,  17  Pac.  Eep.  241;  Lower 
Kings  Eiver  E.  Dist.  v.  Phillips,  108 
Cal.  306,  39  Pae.  Eep.  630,  41  Pae. 
Eep.  355;  Eeclamation  Dist  v.  West, 
129  Cal.  622,  62  Pac.  Eep.  272;  Angus 
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tion,  payment,  and  the  registration  of  warrants.**  If  the  district  is 
situated  partly  in  different  counties,  the  charge  must  be  paid  into 
the  treasury  of  the  county  in  which  the  particular  tract  may  be  sit- 
uated.15  If  the  original  assessment  is  insufficient,  further  assess- 
ments may  be  made  from  time  to  time.^^  The  commissioners  ap- 
pointed by  the  board  of  supervisors  must  make  a  list  of  the  charges 
assessed  against  each  tract  of  land,  containing  a  full  description  of 
each  tract  assessed  and  the  nai^es  of  the  owners,  which  list  must 
be  filed  with  the  treasurer  of  the  county  wherein  the  land  is  situ- 
ated, and  after  the  filing  of  which  it  becomes  a  lien  upon  the  land.^'' 


V.  Browning,  130  Cal.  502,  62  Pao. 
Rep.  827;  National  Bank  v.  Greenlaw, 
134  Cal.  673,  66  Pao.  Bep.  963 ;  Eecla- 
mation  Dist.  v.  Clark,  155  Cal.  345, 
100  Pae.  Eep.  1091;  Levee  v.  Huber, 
57  Cal.  41;  Eeelamation  Dist.  v.  Ha- 
gar,  66  Cal.  54,  4  Pao.  Eep.  945;  Ha- 
gar  V.  Eeelamation  Dist.  Ill  U.  S. 
701,  28  L.  Ed.  569,  4  Sup.  Ct.  Eep. 
663 ;  Eeelamation  Dist.  v.  Burger,  122 
Cal.  442,  55  Pae.  Eep.  156;  Kimball 
T.  Eeelamation  Dist.,  45  Cal.  344 ;  Peo- 
ple V.  Coghm,  47  Cal.  361;  Eeelama- 
tion Dist.  V.  Birks,  159  Cal.  233,  113 
Pae.  Eep.  170;  People  ex  rel.  Chap- 
man V.  Sacramento  Drainage  Dist.,  155 
Cal.  375,  103  Pae.  Eep.  207 ;  Eeelama- 
tion Dist.  V.  Sherman,  11  Cal.  App. 
399,  105  Pae.  Eep.  277. 

14  Pol.  Code,  See.  3457;  1  Kerr's 
Cye.  Codes,  p.  824;  as  amended.  Stats. 
&  Amdts.,  1909,  p.  32,  and  1911,  Chap. 
365,  p.  639;  Kerr's  Bien.  Supp.,  1906- 
1909,  p.  293;  Kerr's  Bien.  Supp.,  1911, 
p.  •  154 ;  Cosner  v.  Board  •  of  Super- 
visors, 58  Cal.  274;  National  Bank  of 
D.  O.  Mills  Co.  V.  Greenlaw,  134  Cal. 
673,  66  Pae.  Eep.  963;  Angus  v. 
Browning,  130  Cal.  502,  62  Pae.  Eep. 
827;  MoCord  v.  Slavin,  134  Cal.  325, 
76  Pao.  Eep.  1104. 

15 Pol.  Code,  Sec.  3458;  1  Kerr's 
Cyo.  Codes,  p.  825;  as  amended,  Stats. 
&  Amdts.,  1909,  p.  860;  Kerr's  Bien. 
Supp.  Codes,  1906-1909,  p.  293;  Cos- 


ner V.  Board  of  Supervisors,  58  Cal. 
274;  Hensley  v.  Eeelamation  Dist.,  121 
Cal.  96,  53  Pao.  Eep.  401;  Angus  v. 
Browning,  130  Cal.  502,  62  Pae.  Eep. 
827;  McCord  v.  Slavin,  143  Cal.  325, 
76  Pae.  Eep.  1104. 

16  Pol.  Code,  See.  3459;  1  Kerr's 
Cye.  Codes,  p.  825;  Harris  v.  Board 
of  Supervisors  of  Colusa  County,  49 
Cal.  662;  Hagar  v.  Board  of  Super- 
visors, 51  Cal.  474;  Levee  v.  Huber, 
57  Cal.  41;  Eeelamation  Dist.  v.  Ken- 
nedy, 58  Cal.  124;  Angus  v.  Browning, 
130  Cal.  502,  62  Pae.  Eep.  827;  Mc- 
Cord V.  Slavin,  143  Cal.  325,  76  Pae. 
Eep.  1104;  Eeelamation  District  v. 
Clark,  155  Cal.  345,  100  Pae.  Eep. 
1091;  Swamp  Land  Dist.  v.  Haggin, 
64  Cal.  204,  30  Pae.  Eep.  631;  Swamp 
Land  Dist.  v.  Silver,  98  Cal.  51,  32 
Pae.  Eep.  866;  Hensley  v.  Eeelama- 
tion Dist.  121  Cal.  96,  53  Pae.  Eep. 
401;  Swamp  Land  Dist.  v.  Blumen- 
berg,  156  Cal.  532,  106  Pao.  Eep.  389. 

IT  Pol.  Code;  Sees.  3460-3464;  1 
Kerr'n  Cye.  Codes,  pp.  826-828;  as 
amended.  Stats.  &  Amdts.,  1911,  Chap. 
365,  p.  639,  and  repealing  Sec.  3464; 
Kerr's  Bien.  Supp.,  1911,  pp.  154-157; 
Swamp  etc.  Dist.  v.  Blumenberg,  156 
Cal.  532,  106  Pae.  Eep.  389;  Levee  v. 
Huber,  57  Cal.  41 ;  Lower  Kings  E.  E. 
Diet.  V.  MeCullah,  124  Cal.  175,  56 
Pae.  Eep.  887;  People  v.  Houston,  54 
Cal.  536;  Cosner  v.  Board  of  Super- 
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Tbe  assessments  may  be  paid  in  cash  or  in  warrants  of  the  district.  ^^ 
Provisions  are  made  for  the  collection  of  unpaid  assessments  by 
actions  brought  in  the  Superior  Court.^^  In  eases  of  invalid  assess- 
ments, the  payments  made  thereunder  are  to  be  credited  to  the  land 
owner.20 

The  work  of  reclamation  must  be  done  under  the  direction  of  the 
trustees  of  the  district ;  their  accounts  must  be  kept  open  for  inspec- 
tion, and  all  subsequent  purchasers  must  be  governed  by  the  by- 
laws of  the  district.21 


visors,  58  Cal.  274;  Swamp  Land  R. 
Dist.  V.  Wileox,  75  Cal.  443,  14  Pac. 
Kep.  843,  17  Pae.  Rep.  241;  Gwynn 
V.  Dierssen,  101  Cal.  563,  36  Pae.  Rep. 
103;  Weinrich  v.  Hensley,  121  Cal. 
647,  54  Pac.  Rep.  254;  Lower  Kings 
R.  R.  Dist.  V.  Phillips,  108  Cal.  306,  39 
Pac.  Rep.  630,  41  Pac.  Rep.  355;  An- 
gus V.  Browning,  130  Cal.  502,  62  Pao. 
Rep.  827;  McCord  v.  Slavin,  143  Cal. 
325,  76  Pae.  Rep.  1104;  Swamp  Land 
Dist.  V.  Gwynn,  70  Cal.  566,  12  Pae. 
Rep.  462;  San  Diego  v.  Higgins,  115 
Cal.  170,  46  Pac.  Rep.  923. 

18  Pol.  Code,  Sec.  3465;  1  Kerr's 
Cye.  Codes,  p.  828;  as  amended,  Stats. 
&  Amdts.,  1911,  Cliap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  157;  Le- 
vee V.  Huber,  57  Cal.  41;  Cosner  v. 
Board  of  Supervisors,  58  Cal.  274; 
Swamp  Land  Dist.  v.  Gwynn,  70  Cal. 
566,  12  Pae.  Rep.  462;  Angus  v. 
Browning,  130  Cal.  502,  62  Pac.  Rep. 
827;  National  Bank  of  D.  O.  MiUs  & 
Co.  V.  Greenlaw,  134  Cal.  673,  66  Pac. 
Rep.  963;  Swamp  Land  etc.  Dist.  v. 
Blumenberg,  156  Cal.  532,  106  Pao. 
Rep.  389. 

19  Pol.  Code,  Sec.  3466;  1  Kerr's 
Cye.  Codes,  p.  829;  as  amended.  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  p.  157;  People  v. 
Houston,  54  Cal.  536;  Reclamation 
Dist.  v.  GoghiU,  56  Cal.  607;  People 


v.  Haggin,  57  Cal.  579;  Swamp  Land 
etc.  Co.  V.  Blumenberg,  156  Cal.  532, 
106  Pac.  Rep.  389;  Reclamation  Dist. 
V.  Hagar,  66  Cal.  54,  4  Pac.  Rep.  945 ; 
Reclamation  Dist.  v.  Turner,  104  Cal. 
334,  37  Pae.  Rep.  1038;  Swamp  Land 
Dist.  V.  Glide,  112  Cal.  85,  44  Pac. 
Rep.  451;  Weinreich  v.  Hensley,  121 
Cal.  647,  54  Pac.  Rep.  254;  Angus  v. 
Browning,  130  Cal.  502,  62  Pac.  Rep. 
827;  Reclamation  Dist.  v.  Hall,  131 
Cal.  662,  63  Pac.  Rep.  1000;  McCord 
T.  Slavin,  143  Cal.  325,  76  Pao.  Rep. 
1104;  Swamp  Land  Dist.  v.  Haggin, 
64  Cal.  204,  30  Pac.  Rep.  631;  Swamp 
Land  Dist.  v.  Gwynn,  70  Cal.  566,  12" 
Pae.  Rep.  462;  Lower  Kings  R.  R. 
Dist.  V.  Phillips,  108  Cal.  306,  39  Pac. 
Rep.  630,  41  Pac.  Rep.  355;  Reclama-  , 
tion  Dist.  v.  Evans,  61  Cal.  104; 
Lower  Kings  River  Dist.  v.  McCuUah, 
124  Cal.  175,  56  Pac.  Rep.  887 ;  Recla- 
mation Dist.  V.  Burger,  122  Cal.  442, 
55  Pac.  Rep.  156;  Reclamation  Dist. 
V.  Turner,  104  Cal.  334,  37  Pac.  Rep. 
1038;  Swamp  etc.  Dist.  v.  Feck,  60 
Cal.  403;  McCord  v.  Slavin,  143  Cal. 
325,  76  Pac.  Rep.  1104. 

20  Pol.  Code,  Sec.  3466%;  1  Kerr's 
Cye.  Codes,  p.  831;  as  amended.  Stats. 
&  Amdts.,  1911,  Chaps.  365,  639; 
Kerr's  Bien.  Supp.,  1911,  p.  159. 

21  Pol.  Code,  Sees.  3467-3470;  1 
Kerr's  Cyo.  Codes,  p.  832, 
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Property  may  be  condemned  for  reclamation  purposes,  and  ma^ 
terial  may  be  taken  for  construction.  22 

"Whenever  aixy  district  susceptible  of  one  mode  of  reclamation  is 
entirely  owned  by  parties  who  desire  to  reclaim  the  same,  the  own- 
ers may  reclaim  the  same  without  the  intervention  of  trustees  by 
presenting  a  petition  to  the  board  of  supervisors.  If  the  petition 
is  granted,  the  owners  have  all  the  rights,  immunities,  and  privileges 
granted  to  boards  of  trustees ;  £ftid  in  all  proceedings  the  names  of 
the  owners  may  be  used  instead  of  the  names  of  trustees.^s 

When  the  works  of  reclamation  are  in  progress  of  construction, 
the  payment  of  interest  by  purchasers  in  such  districts  is  sus- 
pended.2*  The  trustees,  or  owners,  must  certify  to  the  completion 
of  the  work.25  The  register  must  thereupon  credit  each  purchaser 
in  the  district  with  payment  in  full  for  such  lands,  and  the  pur- 
chasers are  entitled  to  patents  therefor.26 

Districts  organized  under  old  laws  may  be  reorganized  under  the 
provisions  of  the  chapter,  and  the  trustees  may  compromise  any 
debts  of  the  same.27 

The  owners  of  certain  tracts  of  unreclaimed  lands  may,  by  pe- 
tition to  the  board  of  supervisors,  have  the  land  set  off  in  a  separate 

22  Pol.  Code,  See.  3471;  1  Kerr's  Cyo.  Codes,  p.  834;  as  amended,  Stats. 
Cye.  Codes,  p.  832;  as  amended.  Stats.  &  Amdts.,  1911,  Chap.  365,  p.  639; 
&  Amdts.,  1909,  p.  166;  Kerr's  Bien.  Kerr's  Bien.  Supp.,  1911,  p.  160;  Car- 
Supp.,  1906-1909,  p.  295;  Eeelamation  •  penter  t.  San  Prauciseo  Sav.  Union, 
Dist.  V.  County  of  Sacramento,  134  128  Cal.  516,  61  Pao.  Rep.  92;  Cali- 
Cal.  477,  66  Pao.  Eep.  668;  McCord  v.  JEornia  etc.  Co.  v.  Whitson,  129  Cal. 
Slavin,  143  Cal.  325,  76  Pae.  Eep.  376,  62  Pac.  Eep.  28;  MiUer  &  Lux  v. 
1104;  Eeelamation  Dist.  v.  Superior  Batz,  142  Cal.  447,  76  Pao.  Eep.  42; 
Court,  151  Cal.  263,  90  Pae.  Eep.  545.  131  Cal.  402,  63  Pae.  Eep.  680. 

23  Pol.  Code,  Sees.  3472,  3473;  1  26  Pol.  Code,  See.  3477;  1  Kerr's 
Kerr's  Cye.  Codes,  p.  833;  Carpenter  Codes,  p.  834. 

V.  San  Francisco  Sav.  Union,  128  Cal.  See  eases  cited  in  last  note. 

516,    61    Pac.    Eep.    92;    McCord    v.  See,    also,   MeCord   v.    Slavin,   143 

Slavin,    143   Cal.   325,   76   Pae.   Eep.  Cal.  325,  76  Pao.  Eep.  1104;  County 

1104.  of  Kings  V.  Tulare,  119  Cal.  509,  51 

24  Pol.  Code,  Sec.  3474;  1  Kerr's  Pac.  Eep.  866;  Blakeley  v.  Kingsbury, 
Cyo.  Codes,  p.  833;  County  of  Kings  6  Cal.  App.  707,  93  Pao.  Eep.  129. 

V.  County  of  Tulare,  119  Cal.  509,  51  27  Pol.    Code,    Sees.    3478-3480;    1 

Pac.  Eep.  866;  Pol.  Code,  See.  3475;  Kerr's  Cye.  Codes,  p.  836;  as  amended, 

1    Kerr's    Codes,    p.    833;    repealed.  Stats.  &  Amdts.,  1911,  Chap.  365,  p. 

Stats.  &  Amdts.,  1911,  Chap.  365,  p.  639;    Kerr's   Bien.   Supp.,   1911,  pp. 

639.  160,  161;  McCord  v.  Slavin,  143  Gal. 

25  Pol.  Code,  Sec.  3476;    1  Kerr's  325,  76  Pac.  Eep.  1104 
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district,  and  excluded  from  an  organized  district.  The  district  so 
set  off  shall  he  liable  for  a  just  proportion  of  the  debts  of  the  origi- 
nal district.28  it  is  made  the  duty  of  the  register  to  give  all  dis- 
tricts a  State  number.29  No  member  of  the  board  shall  receive  any 
comJ)ensation  other  than  his  regular  salary.  Provisions  are  made 
for  the  payment  for  the  land.  Occupants  of  lands  upon  the  banks 
of  streams  are  liable  for  aU  damages  by  reason  of  their  making  any 
cut  or  embrasure  in  the  bank  of  such  stream.^o  Certain  lands  are 
excepted  from  the  provisions  of  the  chapter.^i  Districts  may  be  re- 
organized and  consolidated.32  Regular  elections  for  the  trustees  of 
districts  are  provided  for.^s  Provisions  are  made  for  the  formation 
of  districts  including  lands  already  reclaimed  or  in  process  of  recla- 
mation, and  not  included  in  any  existing  reclamation  district ;  ^* 
and  also  for  actions  for  the  dissolution  of  districts,  and  for  filling  of 
vacancies  in  the  board.35    By  a  supplementary  Act  to  the  above 


28  Pol.  Code,  Sees.  3481,  3482,  1 
Kerr 's  Cye.  Codes,  p.  836 ;  as  amended, 
Stats.  &  Amdts.,  1911,  Chap.  365,  p. 
639;  Kerr's  Bien.  Supp.,  1911,  p.  166; 
Perran  v.  Board  of  Supervisors,  51 
Cal.  307;  Balston  v.  Board  of  Super- 
visors, 51  Cal.  592;  People  v.  Parvin, 
74  Cal.  549,  16  Pae.  Eep.  490 ;  People 
ex  rel.  Van  Loben  v.  Eeelamation 
Dist.,  117  Cal.  114,  48  Pao.  Eep.  1016; 
People  ex  rel.  Thisby  v.  Eeelamation 
Dist.,  130  Cal.  607,  63  Pao.  Eep.  27; 
Lewis  V.  Dunn,  134  Cal.  291,  66  Pac. 
Eep.  478,  55  L.  E.  A.  833,  86  Am.  St. 
Eep.  257;  Beaeh  v.  Van  Detten,  139 
Cal.  462,  73  Pae.  Eep.  187;  People  v. 
Oats,  142  Cal.  12,  75  Pae.  Eep.  337; 
McCord  V.  Slavin,  143  Cal.  325,  76 
Pae.  Eep.  1104;  Glide  v.  Superior 
Court,  147  Cal.  21,  81  Pae.  Eep.  225; 
Inglin  V.  Hoppin,  8  Cal.  App.  107. 

29  Pol.  Code,  See.  3483;  1  Kerr's 
Cyc.  Codes,  p.  837;  as  amended.  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  167. 

30  Pol.  Code,  Sees.  3484-3487;  1 
Kerr's  Cye.  Codes,  p.  837;  MeCord  v. 
Slavin,  143  Cal.  325,  76  Pae.  Eep. 
1104. 


81  Pol.  Code,  See.  3488;  1  Kerr'B 
Codes,  p.  838;  Prederieks  v.  Zumwalt, 
134  Cal.  44,  66  Pae.  Eep.  38;  MeNear 
V.  Hutchinson,  31  Cal.  171;  Easton  v. 
O'Eeily,  63  Cal.  305;  Klauber  v.  Hig- 
gins,  117  Cal.  451,  49  Pae.  Eep.  466; 
McCord  V.  Slavin,  143  Cal.  325,  76 
Pae.  Eep.  1104;  Williams  v.  City  of 
San  Pedro,  153  Cal.  44,  94  Pae.  Eep. 
234. 

32 Pol.  Code,  See.  3489;  1  Kerr's 
Cye.  Codes,  p.  839;  as  amended.  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  167;  Peo- 
ple V.  La  Eue,  67  Cal.  526,  8  Pac.  Eep. 
84;  People  v.  Parvin,  74  Cal.  549,  16 
Pae.  Eep.  490;  Eeelamation  Dist.  v. 
Goldman,  65  Cal.  635,  4  Pae.  Eep. 
676;  Eeelamation  Dist.  v.  Birk,  159 
Cal.  233,  113  Pac.  Eep.  170. 

83  Pol.  Code,  See.  3491;  1  Kerr's 
Cye.  Codes,  p.  841;  MeCord  v.  Slavin, 
143  Cal.  325,  76  Pae.  Eep.  1104. 

34 Pol.  Code,  See.  3492;  1  Kerr's 
Cye.  Codes,  p.  842;  as  amended.  Stats. 
&  Amdts.,  1911,  Chap.  365,  p.  639; 
Kerr's  Bien.  Supp.,  1911,  p.  168. 

35  Pol.  Code,  See.  3493;  1  Kerr's 
Cye.  Codes,  p.  842;  People  v.  Eeclama- 
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reclamation  Act,^®  it  was  provided  that  bonds  might  be  issued  by 
reclamation  districts,  where,  in  the  opinion  of  the  board  of  trustees, 
they  were  necessary.^'^ 

§  1758.  Levee  districts. — ^Another  district  organization  pro- 
vided for  by  the  statutes  of  California  is  .that  for  levee  districts. 
The  procedure  for  the  organization  and  operation  of  levee  districts 
is  similar  to  that  of  reclamation''&istricts,  discussed  in  the  previous 
section.! 

By  the  Act  of  March  20,  1905,2  jt  is  provided  for  the  formation 
of  districts  in  the  various  counties  of  the  State  and  for  the  erection 
of  levees,  dikes,  and  other  works  for  the  purpose  of  protecting  the 
lands  within  such  districts  from  overflow,  and  to  levy  assessments 
to  erect  and  construct  and  maintain  such  works,  and  to  pay  the 
necessary  costs  and  expenses  of  maintaining  such  districts. 

By  the  supplementary  Act  of  March  8,  1911, ^  levee  districts  were 
authorized  to  borrow  money  and  to  issue  bonds  therefor  for  the  pur- 
pose of  building,  constructing,  or  repairing  levees  of  a  district.* 

§  1759.  Protection  districts.  —  Another  district  organization 
was  authorized  by  the  recent  statutes  of  California,  termed  protec- 
tion Diet.,  53  Cal.  346;  Swamp  Land  1117;  as  amended,  Stats,  and  Amdts., 
Dist.  V.  Silver,  98  Cal.  51,  32  Pao.  Eep.  1909,  p.  933;  Kerr's  Bien.  Supp.,  1906- 
866;  People  ex  rel.  TMsby  v.  Eeclama-  1909,  p.  1911. 

tiou  Dist.,  130  Cal.  607,  63  Pao.  Eep.  37  Metcalf  v.  Merritt,  14  Cal.  App. 

27;  People  v.  Eeclamation  Dist.,  117  244,  111  Pac.  Eep.  505. 

Cal.  114,  48  Pae.  Eep.  1016;  Eioo  v.  i  See  Sec.  1757. 

Snider,  134  Fed.  Eep.  953.  2  Stats.  &  Amdts.,  1905,  Chap.  310, 

Pol.  Code,  See.  3493%,  relative  to  p.  327;  Gen.  Laws,  Henning,  1905,  p. 

actions  to  determine  validity  of  assess-  679;    as   amended.   Stats.   &  Amdts., 

ments  repealed.  Stats.  &  Amdts.,  1911,  1907,    p.    333;    Kerr's    Bien.    Supp., 

Chap.  365,  p.  639;  Kerr's  Bien.  Supp.,  1906-1909,    p.    1679,    and    Stats.    & 

1911,  p.  169.  Amdts.,    1911,    Chap.    367,    p.    1212; 

See  Eeclamation  Dist.  v.  Sels,  117  Kerr's  Bien.  Supp.,  1911,  p.  1171. 

Cal.   164,  a%b  nom.  Eunyon,  49  Pac.  3  Stats.  &  Amdts.,  1911,  Chap.  139, 

Eep.  131;  Lower  Kings  E.  E.  Dist.  v,  p.  303;  Kerr's  Bien.  Supp.,  1911,  p. 

MeCuUah,  124  Cal.  175,  56  Pae.  Eepi  1172. 

887;   Swamp  Land  Eeclamation  Dist.  4  See  De  Baker  v.  Batcheller,  97  Cal. 

T.  Blumenberg,  156  Cal.  532,  106  Pao  472,   32   Pao.  Eep.   512;   McCarty  v. 

Eep.  389;  Id.  156  Cal.  539-,  106  Pac.  Southern  Pac.  Co.,   148  Cal.  211,  82 

Eep.  392.  Pac.  Eep.  615;  Levee  Dist.  v.  Huber, 

36  Gen.    Laws,    Henning,    1905,    p.  57  Cal.  41. 
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tion  districts.  By  the  Act  of  February  23,  1907,*  it  was  provided 
for  the  organization  of  districts  for  the  protection  of  lands  of  farm- 
ing or  other  communities  or  neighborhoods  within  the  State  from 
overflow  or  damage  from  the  waters  of  any  innavigable  stream, 
water  course,  canyon,  or  wash,  extending  by,  through,  or  over  such 
community  or  neighborhood,  and  to  provide  for  the  acquisition  of 
lands,  rights  of  way,  and  other  property  by  purchase,  gift,  or  con- 
demnation, for  the  extending,  straightening,  improving  and  main- 
taining the  channels  of  such  streams,  etc.,  and  confining  said  waters 
in  such  channels  and  preventing  overflow  thereof,  and  for  the  con- 
struction by  said  districts  of  the  necessary  works  for  said  purposes. 
And  for  the  purposes  of  the  Act,  money  may  be  borrowed  by  such 
district  and  bonds  issued  therefor.  In  the  main,  the  provisions  of 
the  Act  foUow  those  of  reclamation  districts,  discussed  in  a  previous 
section  of  this  chapter.^ 

§  1760.  Overflow  districts. — ^By  a  recent  statute  of  the  State  of 
California,  another  district  organization  is  provided  for  relating 
to  waters  terrded ' '  overflow  districts. ' '  By  the  Act  of  May  1,  -1911, ^ 
it  is  provided  that  whenever  one-half  or  more  of  the  voters  residing 
within  a  proposed  district  of  swamp,  overflow,  or  other  lands  lying 
within  the  State,  one-third  of  which  are  liable  to  be  flooded  by  the 
waters  of  any  stream  or  lake,  and  more  than  one-half  of  said  lands 
requiring  irrigation  during  a  portion  of  the  year,  susceptible  of  one 
mode  of  irrigation  and  reclamation,  desire  to  reclaim  and  irrigate 
the  same,  they  may  present  to  the  board  of  supervisors  of  the  county 
in  which  the  lands  or  the  greater  portion  thereof  are  situated,  a 
petition  setting  forth  that  they  propose  to  form  an  overflow  district. 
The  proceedings  for  the  organization  of  such  districts  and  the  man- 

1  Stats.  &  Amdts.,  1907,  Chap.  25,  Pae.  Rep.  820,  holding  that  an  earlier 
p.  16;  Kerr's  Bien.  Supp.,  1906-1909,  Act  upon  the  same  subject  was  con- 
p.  1685;  as  amended.  Stats.  &  Amdts.,      stitutional. 

1911,  Chap.  266,  p.  446;  Kerr's  Bien.  See,   also,  Lamb  v.   MeMullin,  157 

Supp.,  1911,  p.  1257.  Cal.  14,  106  Pae.  Bep.  229;  Huton  v. 

2  See  Sec.  1757.  Woodbridge  Protection  Dist.,  79  Cal. 
The  above  Act  held  CQnstitutional  90,  16  Pae.  Eep.  549,  21  Pae.  Eep. 

in  Keeeh  v.  Joplin,  157  Cal.  1,  106  435. 

Pae.  "Eep.  222.  i  Stats.  &  Amdts.,  1911,  Chap.  718, 

Barnes  v.  Board  of  Supervisors  of  p.  1397;  Kerr's  Bien.  Supp.,  1911,  p. 

Colusa  County,  13  Cal.  App.  760,  110  1410. 
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agement  and  control  of  the  same  are  largely  similar  to  those  for 
reclamation  districts,  discussed  in  a  previous  section  of  this  chapter.^ 

§  1761.  Storm  water  districts.— The  Act  of  March  13,  1909,i 
provides  for  the  formation,  organization,  and  government  of  storm 
water  districts,  for  the  purpose  of  protecting  the  land  therein  from 
damage  from  storm  water  and  from  the  waters  of  innavigable 
streams,  water  courses,  canyons.  Or  washes,  for  the  construction  of 
the  necessary  works  of  protection  by  said  districts,  and  for  the  levy- 
ing of  taxes  and  assessments  to  pay  the  costs  of  construction  and 
maintaining  such  improvements.  The  provisions  of  the  Act  are 
largely  identical  with  the  provisions  of  the  Act  for  the  reclamation 
of  swamp  lands,  discussed  in  a  previous  section  of  this  chapter.^ 

§  1762.  Provisions  in  aid  of  the  National  Reclamation  Act. — 
There  are  a  number  of  provisions  in  the  California  statutes  in  aid 
of  the  National  Reclamation  Act.  The  Act  of  1905  ^  provides  for 
the  co-operation  of  the  State  with  the  Federal  Government  relative 
to  irrigation  projects  under  the  National  Reclamation  Act,  with  the 
proviso  added  that  it  does  not  "interfere  with  the  water  already 
appropriated  or  in  reservoirs  or  now  in  use  for  irrigation  purposes, 
or  domestic  purposes,  under  the  laws  of  this  State." 

By  the  Act  of  June  9,  1906,2  ^  right  of  way  was  granted  to  the 
United  States  for  the  construction  of  works  in  San  Joaquin  County, 
in  said  State. 

The  Act  of  March  11,  1907,s  provides  for  the  joint  investigation 
vrith  the  Federal  Government  of  the  water  resources  of  the  State. 

The  Act  of  March  20,  1907,*  provides  for  the  recordation  of  con- 
tracts and  subscription  agreements  to  stocK  in  Water  Users'  Asso- 
ciations, by  using  the  printed  blank  forms  therefor. 

The  Act  of  March  21,  1907,^  granted  general  rights  of  way  over 

2  See  See.  1757.  «  Stats.  &  Amdts.,  1907,  Chap.  161, 

1  Stats.  &  Amdts.,  1909,  Chap.  222,  p.  194;  Kerr's  Bien.  Supp.,  1906- 
p.    339;    Kerr's    Bien.    Supp.,    1906-      1909,  p.  2148. 

1909,  p.  2029.  4  Stats.  &  Amdts.,  1907,  Chap.  407, 

2  See  See.  1757.  p.    749;    Kerr's    Bien.    Supp.,    1906- 

1  Stats.  &  Amdts.,  1905,  Chap.  157,      1909,  p.  2147. 

p.  152.  B  Stats.  &  Amdts.,  1907,  Chap.. 461, 

2  Stats.  &  Amdts.,  1906,  Chap.  13,  p.  848;  Kerr's  Bien.  Supp.,  1906- 
p.  13.  1909,  p.  1670. 
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all  public  lands  of  the  State  to  the  United  States  for  the  purpose 
of  constructing  all  works  under  the  provisions  of  the  National 
Reclamation  Act. 

But  see  the  Act  approved  March  3,  1911,*  to  prevent  the  waters 
of  the  State  from  being  carried  into  another  State,  and  the  pro- 
tests by  Assembly  Joint  Resolution  No.  8  "^  against  the  proposed 
diverting  of  the  waters  from  Lake  Tahoe,  which  lake  lies  partly  in 
California  and  partly  in  Nevada,  by  a  Government  project  for  the 
purpose  of  irrigating  Nevada  lands. 

§  1763.  Nuisances  relating  to  waters. — The  statutes  upon  the 
suVjeet  of  nuisances  provide  as  follows: 

"Anything  which  is  injurious  to  health,  or  is  indecent  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to 
interfere  with  the  comfortable  enjoyment  of  life  or  property,  or 
unlawfully  obstructs  the  free  passage  or  use,  in  the  customary  man- 
ner, of  any  navigable  lake,  or  river,  bay,  stream,  canal,  or  basin,  or 
public  park,  square,  street,  or  highway,  is  a  nuisance.  ^ 

"A  public  nuisance  is  one  which  affects  at  the  same  time  an  entire 
community  or  neighborhood,  or  any  considerable  number  of  per- 
sons, although  the  extent  of  the  annoyance  or  damage  inflicted 
upon  individuals  may  be  unequal. "  2 

8  Stats.  &  Amdts.,  1911,  Chap.  104,  Cal.  347,  21  Pae.  Eep.  763 ;  Tuba  etc. 

p.  271;  Kerr's  Bien.  Supp.,  1911,  p.  Co.  v.  Kate  Hayes  M.  Co.,  141  Cal. 

1474.  360,  74  Pae.  Eep.  1049;  Jacob  v.  Day, 

7  Stats.  &  Amdta.,  1911,  Chap.  18,  ^  Cal.  571,  44  Pao.  Eep.  243;  People 

1550  V.  Elk  Eiver  etc.  Co.,  107  Cal.  214,  40 

'i  Civil  Code,  Sec.   3479;    2  Kerr's     ^^"-  ^^P"  ^^^'  ^^  ^'"-  S*"  ^"P"  ^^l; 
ri       ^  J  oon^     T    4.1     r.      1    w       Miller  v.  Highland  D.  Co.,  87  Cal.  430, 

Cyc.  Codes,  p.  2304;  Lytic  Creek  W.      ^^  ^^^  ^^^         ^^  ^^  ^^  ^^    ' 

Co.  V.  Perdcw,  65  Cal.  447,  4  Pae.  Eep.  ^^^^^  ^  4^^^'  ^^3  ^^j  ^3^^  ^^  p^; 

426;  People  v.  Truekee  Lum.  Co.,  116  ^^    ^^g.  ^^^^^^^  ^    ^orth  Bloom- 

Cal.  397,  48  Pae.  Bep.  374,  39  L.  E.  A.  ggi^  g^^    ^o.,  18  Fed.  Eep.  753;  Ex 

581,  58  Am.  St.  Eep.  183;  People  v.  parte  Elam,  6  Cal.  App.  233,  91  Pie. 

Gold  Bun  etc.  Co.,  66  Cal.  138,  4  Pae.  Eep.  811. 

Bep.   1152,  56  Am.  Eep.  80;    Spring         2  Civil  Code,   Sec.   3480;    2   Kerr's 

Valley  W.  Co.  v.  Fifleld,  136  Cal.  14,  Cyc.  Codes,  p.  2306;   People  v.  Gold 

68  Pae.  Bep.  108;  Waring  v.  Crow,  11  Bun  etc.  Co.,  66  Cal.  138,  4  Pao.  Eep. 

Cal.   367;    Hillman  v.   Newington,  57  1152,   56   Am.  Eep.   80;   Woodruff  v. 

Cal.  56 ;   Montecito  etc.  Co.  v.  Santa  North  Bloomfield  etc.  Co.,  18  Fed.  753 ; 

Barbara,  144  Cal.  578,  77  Pae.  Eep.  Ex  parte  Maier,  103  Cal.  476,  37  Pae. 

1113;  Cardwell  v.  Sacramento  Co.,  79  Eep.  402,  42  Am.  St.  Eep.  129;  People 
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The  wasting  of  water  from  artesian  wells  is  also  declared  to  be  a 
public  nuisance.3 

§  1764.  The  pollution  of  waters. — The  poisoning  of  any  spring, 
well,  or  reservoir,  is  punishable  by  imprisonment  in  the  State  prison 
for  a  term  of  not  less  than  one  year  or  more  than  ten  years.  ^ 

The  pollution  of  waters  by  water-closets  or  the  carcass  of  dead 
animals,  or  offal  of  any  kind,  or  by  live  stock  of  any  kind,  which 
waters  are  drawn  for  the  supply  of  any  portion  of  the  inhabitants  of 
the  State,  is  made  a  misdemeanor.^ 

The  Act  of  March  23,  1907,3  an  Act  for  the  preservation  of  the 
public  health  of  the  people  of  the  State,  and  empowering  the  State 
Board  of  Health  to  enforce  its  provisions,  and  providing  penalties 
for  the  violation  thereof,  contains  a  number  of  provisions  upon  the 
subject  of  the  pollution  of  waters.  And  any  person  violating  the 
provisions  of  the  Act  shall  be  deemed  guilty  of  a  misdemeanor. 

By  the  Act  of  March  6, 1909,*  the  pollution  of  the  waters  of  rivers 
and  streams  is  also  made  a  misdemeanor. 

§  1765.  Construction  and  repair  of  bridges. — ^Upon  the  subject 
of  the  construction  and  repair  of  bridges  it  is  provided:  "No 
canal,  flume,  or  other  appliance  for  the  conducting  of  water  must  be 
so  laid,  constructed,  or  maintained  as  to  obstruct  any  public  high- 
way; and  every  person  or  corporation  owning,  maintaining,  oper- 

V.  Elk  River  etc.  Co.,  107  Cal.  214,  40  l  Penal   Code,   See.   347;   4  Kerr's 

Pae.  Rep.  486,  48  Am.  St.  Rep.  121.  Cyo.  Codes,  p.  388. 

See,  also  Penal  Code,  See.  370;   4  2  Penal   Code,   Sec.   374;   4  Kerr's 

Kerr's  Cye.  Codes,  p.  402;  People  v.  Cyc.  Codes,  p.  405;  People  v.  Borda, 

Truckee  Lum.  Co.,   116  Cal.  397,  48  ^°^  ^^'^-  ^36,  38  Pae.  Rep.  1110;  Peo- 

Pae.  Rep.  374,  39  L.  R.  A.  581,  58  P^**  ^-  ^^  ^^^^'  «*«•  ^"^  ^"'^  ^'-  ^^^' 


Am.   St.  Rep.   183;   County  of  Yuba 


40  Pae.  Rep.  486,   48  Am.  St.  Rep. 

^       XT         ,;r  ^      ,.,  ^  ,   „„„  „.  121;  Van  Horn  v.  Rieks  W.  Co.,  115 

V.  Kate  Hayes  M.  Co.,  141  Cal.  360,  74  ^^^;  ^^^  ^^  ^^    ^^    3^^.   ^^^^ 

Pae.  Rep.  1049.  ^^-^^^  ^^^  ^^  ^  Fifield,  136  Cal.  14, 

sSupp.    Kerr's    Cye.    Codes,    1906-  68  Pae.  Rep.  108. 
1909,  p.  1407;  Ex  parte  Elam,  6  Cal,  3  Stats.  &  Amdts.,  1907,  Chap.  492, 

App.  233,  91  Pae.  Rep.  811;  Hudson  p.    893;    Kerr's    Bien.    Supp.,    1906 

V.  Dailey,  156  Cal.  617,  105  Pae.  Rep.  1909,  p.  1878;  as  amended,  Stats.  & 

748.  Amdts.,  1911,  Chap.  339,  p.  565. 

See,  also,  for  artesian  wells.  Sees.  4  Stats.  &  Amdts.,  1909,  Chap.  93,  p. 

1166-1184.  140. 
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ating,  or  using  any  such  canal,  flume,  or  appliance,  crossing  or  run- 
ning along  any  public  Mghway,  must  construct,  maintain,  and  keep 
in  repair  such  bridges  across  the  same  as  may  be  necessary  to  the 
safe  and  convenient  use  of  such  highway  by  the  public;  and  on 
failure  so  to  do,  the  board  of  supervisors  of  the  county,  after  seven 
days'  notice  in  writing  to  said  person  or  corporation,  may  construct 
or  repair  such  bridge  or  bridges,  and  recover  of  such  person  or  cor- 
poration the  amount  of  the  expenditure  made  in  so  doing."  ^ 

§  1766.  Taxation  of  water  works. — Upon  the  subject  of  taxa- 
tion of  ditches  and  canals,  it  is  provided:  "Water  ditches  con- 
structed for  mining,  manufacturing,  or  irrigating  purposes  .  ,  . 
must  be  assessed  the  same  as  real  estate  by  the  assessor  of  the 
county  at  a  rate  per  mile  for  that  portion  of  such  property  as  lies 
within  the  county."  ^ 

It  is  provided  that:  "The  rights  of  way,  ditches,  flumes,  pipe 
lines,  dams,  water  rights,  reservoirs,  and  other  property  of  like 
character  belonging  to  any  irrigation  district  shall  not  be  taxed  for 
State  and  county  or  municipal  purposes."  2 

§  1767.  Criminal  statutes. — There  are  a  number  of  provisions 
throughout  the  statutes  relating  to  waters,  and  the  Penal  Code, 
which  provide  for  penalties  for  the  violation  of  the  law. 

Any  person  violating  the  provisions  of  the  Artesian  Well  Act  is 
punishable  by  a  fine  of  not  less  than  $25  and  not  more  than  $500,  or 
imprisonment  in  the  county  jail  for  a  period  of  not  more  than  six 
months,  or  by  both.i 

1  Civil  Code,  Sec.  551;  2  Kerr's  Cye.  79  Cal.  593,  21  Pao.  Eep.  1099;  Kern 

Codes,  p.  532 ;  City  of  Fresno  t.  Fres-  Valley  W.  Co.  y.  County  of  Kern,  137 

no  etc.  Co.,  98  Cal.  179,  32  Pac.  Eep.  Cal.  511,  70  Pac.  Eep.  476;  Western 

943;  County  of  Fresno  v.  Fowler  etc.  Union   Tel.   Co.  v.   Modesto   Irr.   Co., 

Co.,  68  Cal.  359,  9  Pae.  Eep.  309;  City  149  Cal.  662,  87  Pae.  Eep.  190,  9  Ann. 

of  South  Pasadena  v.  Pasadena   etc.  Cas.,  1190;  California  etc.  Co.  v.  Los 

Co.,  152  Cal.  590,  93  Pac.  Eep.  490;  Angeles  County,  10  Cal.  App.  185,  101 

South  Tuba  W.  Co.  v.  City  of  Auburn,  Pao.  Eep.  547. 

16  Cal.  App.  775,  118  Pae.  Eep.  101;  2  Gen.    Laws    of    California,    Hen- 
City  of  Madera  v.  Madera  Canal  &  ning,  1905,  p.  578,  See.  66. 
Irr.  Co.,  159  Cal.  749,  115  Pae.  Eep.          i  Stats.  &  Amdts.,  1907,  Chap.  101, 
936.  p.  122;  Kerr's  Bien.  Supp.,  1906-1909, 

iPol.    Code,    Sec.    3663;    1    Kerr's  p.  1407. 
Cyc.  Codes,  p.  926;  Coonradt  v.  HUl,         See,  also,  Sec.  1947, 
204 — ^Kinn.  on  Irr. 
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Whoever  obstructs  or  injures  any  highway,  or  diverts  any  water 
course  thereon,  or  drains  water  from  his  land  upon  any  highway, 
to  the  injury  thereof,  by  means  of  ditches  or  dams,  is  liable  to  a 
penalty  of  $10  for  each  day  such  obstruction  or  injury  remains.' 

The  stealing  of  water  is  made  a  misdemeanor ;  ^  so,  also,  is  the 
taking  of  water  from  any  works,  with  intent  to  defraud,  or  the  in- 
terference with  any  gate  or  other  apparatus  used  for  the  control 
or  measurement  of  water,  or  th^  emptying  into  any  such  works  any 
rubbish,  filth,  or  obstruction.*  The  failure  to  place  sufficient  screens 
over  the  intake  pipe,  flume,  ditch,  or  canal,  when  required  to  do  so 
by  the  fish  commissioners,  is  also  made  a  misdemeanor.^ 

"Every  person  who  unlawfully  prevents,  hinders,  or  obstructs 
any  person  from  peaceably  entering  upon  or  establishing  a  settle- 
ment or  residence  on  any  part  of  the  public  land  of  the  United 
States  within  the  State  of  California,  subject  to  settlement  or  entry 
under  any  of  the  public  land  laws  of  the  United  States,  or  who 
unlawfully  hinders,  prevents,  or  obstructs  free  passage  over  or 
through  the  public  lands  of  the  United  States  within  the  State  of 
California,  for  the  purpose  of  entry,  settlement,  or  resideilce,  as 
aforesaid,  is  guilty  of  a  misdemeanor."  " 

The  destroying  or  injuring  of  any  bridge,  dam,  canal,  flume, 
aqueduct,  levee,  embankment,  or  other  works,  or  making  apertures 
in  the  same,  or  who,  between  the  first  day  of  October  and  the  fif- 
teenth day  of  April,  plows  up  or  loosens  the  soil  in  the  bed  or  on 
the  sides  of  any  natural  water  course  or  channel,  without  removing 
such  soil  within  twenty-four  hours,  is  guilty  of  a  misdemeanor 
and  punishable  by  a  fine  of  not  less  than  $100  and  not  exceeding 
$1000,  or  by  imprisonment  in  the  county  jail  not  exceeding  two 
years,  or  by  bbth.'^ 

2  Pol.   Code,   See.   2737;    1   Kerr's  Cyc.  Codes,  p.  600 ;  People  v.  O 'Leary, 

Cja.  Codes,  p.  635;  County  of  Fresno  77  Cal.  30,  18  Pao.  Eep.  856. 

V.  Fowler  etc.  Co.,  68  Cal.  359,  9  Pae.  e Penal  Code,   Sec.   420;   4  Kerr's 

Eep.  309;  County  of  Sierra  v.  Butler,  ^ye.  Codes,  p.  432. 

136  Cal.  547,  69  Pao.  Eep.  418.  '^^"^^  ^°^'>'   ^^"^   ^°^'   *  ^^"'^ 

s  Penal  Code,   See.   499;    4  Kerr's      ^f"  ?  t'i  ^;>^^^'  ^"Tj-J         ' 

'  '  57  Cal.  104;  People  v.  McNulty, 

Cyc.  Codes,  p.  507;  Ex  parte  Helbing,      (.^j  ^  gg  p^^  ^^  g^g 

66  Cal.  215,  5  Pac.  Eep.  103.  j,^,    ^y^^    interference    with    water 

4 Penal  Code,   See.   592;    4  Kerr's  ^orks  in  cities,  see,  also.  Penal  Code, 

Cyc.  Codes,  p.  568.  Sees,  624,  625;  4  Kerr's  Cyc.  Codes, 

6 Penal   Code,   Sec.   629;    4  Kerr's  pp.  589,  590. 
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§  1768.  Riparian  rights  in  California.— By  the  Act  of  April  13, 
1850,1  the  common  law  of  England  was  adopted  in  the  following 
terms : 

"The  common  law  of  England,  so  far  as  it  is  not  repugnant  to  or 
inconsistent  with  the  constitution  of  the  United  States,  or  the  con- 
stitution or  laws  of  this  State,  is  the  rule  of  decision  in  all  courts 
of  this  State.  "2 

The  State  of  California,  as  we  have  before  discussed,  has  been 
one  of  the  most  strenuous  to  adhere  to  and  uphold  the  common  law 
of  riparian  rights,  both  by  its  statutory  provisions  and  court  de- 
cisions. At  the  same  time  it  was  the  first  to  adopt  the  Arid  Region 
Doctrine  of  appropriation  of  waters  for  beneficial  uses.^  Thus  the 
two  doctrines  have  existed,  and  now  do  exist,  side  by  side  in  the 
same  jurisdiction.  The  strict  construction  of  the  common  law  rule 
has,  however,  under  the  more  recent  decisions,  been  modified  to  a 
considerable  extent,  so  that  at  the  present  time  it  may  be  stated  to 
be  the  law  of  that  State  that  a  riparian  owner,  without  the  actual 
use  of  the  water,  can  not  insist  upon  the  undiminished  flow  of  a 
stream  as  against  an  appropriator  applying  the  water  to  a  beneficial 
use  and  purpose.*  Therefore,  it  may  be  also  stated  that  the  present 
rule  is  that,  regardless  of  by  what  method,  the  claimant  to  water 
acquired  his  right,  whether  as  a  riparian  proprietor  or  as  an  appro- 
priator, such  right  can  only  be  continued  by  the  actual  application 
of  the  water  claimed  to  some  beneficial  or  useful  purpose.^  It  is 
not,  however,  without  considerable  contention  and  litigation  that  this 

1  Stats.,  1850,  p.  219;  now  found  in  See,  also.  Sees.  1611-1615. 

Pol.  Code,  See.  4468;   1  Kerr's  Cyc.  "Even  if  at  common  law  or  under 

Codes,  p.  1195.  the  civil  law  it  was  a  part  of  the  usu- 

2  See  Katz  v.  Walkinshaw,  141  Cal.  fruetuary  right  of  the  riparian  owner 
116,  70  Pac.  Eep.  663,  74  Pac.  Eep.  to  have  the  water  flow  by  for  no  pur- 
766,  64  L.  E.  A.  236,  99  Am.  St.  pose  other  than  to  afford  him  plcas- 
Eep.  35.  ure  in  its  prospect,   such  is  not  the 

See,  also,  cases  cited  below.  rule  of  decision  in  this  State."     San 

3  For  history  of  the  Arid  Eegion  Joaquin  etc.  Co.  v.  Fresno  etc.  Co., 
Doctrine,  see  Sees.  595-626.  158  Cal.  626,  112  Pac.  Eep.  182. 

4  For  a  discussion  of  this  subject,  Turner  v.  James  Canal  Co.,  155  Cal. 
see  Sees.  509,  549.  82,  99  Pae.  Eep.  520,  22  L.  E.  A.,  N.  S., 

B  Modoe  etc.  Co.  v.  Booth,  102  Cal.      401,  132  Am.  St.  Eep.  59,  17  Am.  & 
151,  36  Pac.  Epp.  431;  Miller  v.  Bay      Eng.  Ann.  Cas.  823. 
Cities  W.  Co.,  157  Cal.  256,  107  Pae. 
Bep.  115,  27  Xi.  E.  A.,  N.  S.,  772. 
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riile  was  adopted,  as  -will  be  seen  from  the  many  decisions  of  the 
Supreme  Court  of  the  State  holding  to  all  sides  of  the  question. 
These  decisions  are  absolutely  impossible  to  reconcile  to  any  one 
view  of  the  question,  and,  therefore,  we  shall  not  attempt  to  do  so. 
In  different  portions  of  this  work  we  have  discussed  this  proposition, 
including  the  holding  of  the  California  Court,  and  a  further  discus- 
sion here  seems  to  be  unnecessary.^  Not  only  have  the  courts  of 
California  modified  their  deciMons  in  regard  to  the  rights  of  ri- 
parian proprietors,  but  the  statute  has  also  been  modified.  Section 
1422  of  the  Civil  Code  formerly  read  as  follows:  "The  rights  of 
riparian  proprietors  are  not  affected  by  the  provisions  of  this 
title. " ''  By  Act  of  the  legislature,  approved  March  15,  1887,8  this 
section  was  repealed,  with  the  following  saving  clause :  "Provided, 
that  the  repeal  of  this  section  shall  not  in  any  way  interfere  with 
any  rights  already  vested."  This  repealing  Act  was  passed  by  the 
legislature  the  year  following  the  decision  in  the  case  of  Lux  v. 
Haggin,9  upholding  the  doctrine  of  riparian  rights  in  California. 
So  it  may  be  said  that  in  the  State  of  California  at  the  present  time 
there  is  no  statutory  law  upholding  the  law  of  riparian  rights,  ex- 
cept those  which  vested  prior  to  the  repeal  of  Section  1422  of  the 
Civil  Code  as  it  originally  existed.^" 

6  For  riparian  rights  in  general,  see     procedure  to  be  observed,  as  abstracted 
Sees.  450-551.  in  another  section  of  this  chapter.  See 

For  irrigation  as  a  riparian  right,  Sec.  1730. 

see  Sees.  498-52S.  s  See  Stats.  &  Amdts.,  1887,  p.  lU. 

For  right  of  riparian  proprietors  to  9  69  Cal.  255,  10  Pac.  Eep.  674,  4 

an  injunction,  see  Sees.  1611-1615.  Fac.  Bep.  919. 

For  the  right  of  riparian  proprietors  lo  For  the  assessment  of  damages 

to  damages,  see  Sees.  1663-1665.  in   condemnation   of   riparian   rights, 

7  The  title  provided  for  the  right  see  Code  of  Civil  Procedure,  Sec.  1248; 
of  the  appropriation  of  water  and  the  3  Kerr's  Cye.  Codes,  p.  1769. 


CHAPTER  87. 
COLOEADO. 

§  1769.  Particular  features  of  the  State, 

§  1770.  Irrigation  In  the  State. 

§  1771.  Criticism  of  the  Colorado  laws. 

1 1772.  Constitutional  provisions. 

§  1773.  Title  to  waters  and  the  right  of  appropriation  and  use  of  waters. 

§  1774.  Division  of  the  State  and  administrative  officers. 

§  1775.  The  appropriation  of  water. 

§  1776.  The  standard  of  measurement. 

§  1777.  Ditches  and  canals — Measuring  devices. 

§  1778.  Ditches  and  canals — ^Rights  of  way  therefor. 

§  1779.  Ditches  and  canals — Special  proceedings  to  change  point  of  diver- 
sion. 

i  1780.  Sale  and  conveyance  of  water  rights. 

§  1781.  Reservoirs  and  reservoir  rights. 

i  1782.  State  canals  and  reservoirs  and  the  control  thereof. 

§  1783.  The  sale  of  State  land  to  secure  Irrigation  on  other  lands. 

!  1784.  The  distribution  and  use  of  water. 

§  1785.  Ditch,  reservoir,  flume,  and  pipe  line  corporations — Organization. 

§  1786.  Ditch,  etc.,  corporations — Duties,  rights,  and  powers. 

§  1787.  Ditch,  etc.,  companies — When  compelled  to  furnish  water. 

§  1788.  Regulating  rates  and  charges  for  water. 

§  1789.  Anti-royalty  Act. 

§  1790.  The  adjudication  of  rights — Jurisdiction, 

§  1791.  The  adjudication  of  rights — Procedure. 

§  1792.  The  adjudication  of  rights — The  decree  and  judgment. 

§  1793.  The  adjudication  of  rights — Appeal — ^Independent  suits — ^Ee-argu- 
ment  and  review. 

§  1794.  Damages  from  leakage  or  overflow. 

§  1795.  Liens  on  ditches,  canals,  and  other  works. 

i  1796.  The  irrigation  district  law. 

§  1797.  The  Carey  Act  in  Colorado. 

§  1798.  The  drainage  of  lands. 

§  1799.  Drainage  districts. 

§  1800.  Acts  in  aid  of  the  National  Reclamation  Act. 

§  1801.  The  pollution  of  waters. 

§  1802.  Criminal  statutes. 

§  1803.  Taxation  of  irrigation  works. 

§  1804.  Riparian  rights  in  Colorado. 

§  1769,    Particiilar  features  of  the  State. — Colorado  is  the  sum- 
mit of  the  continent.    Its  waters  flow  to  the  north,  south,  east,  and 
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west.  The  western  two-thirds  of  the  State  is  traversed  with  im- 
mense mountain  ranges.  The  eastern  portion  of  the  State  is  a 
continuation  of  the  broad,  flat  prairies  of  Western  Kansas  and 
Nebraska.  These  plains  stretch  from  the  eastern  base  of  the  foot- 
hills and  by  a  long  and  gentle  slope  fall  in  the  two  hundred  miles 
from  the  mountains  to  the  eastern  border  from  an  altitude  of  from 
5,000  to  6,000  feet  to  3,500  feet.  This  section  of  the  country  is  very 
dry  and  arid.  Just  west  of  the«astern  range  lie  four  mountain  val- 
leys, known  as  North  Park,  Middle  Park,  South  Park,  and  San  Luis 
Valleys. 

The  headwaters  of  many  of  the  large  rivers  of  the  West  are  in 
Colorado.  The  North  Platte  River  rises  in  North  Park;  the  South 
Platte  River  in  the  mountains  west  of  Denver ;  the  Arkansas  River 
near  the  mining  town  of  Leadville ;  the  Rio  Grande  in  the  San  Luis 
Valley,  and  many  of  the  largest  tributaries  of  the  Colorado  River 
are  in  the  western  part  of  the  State. 

The  State  is  divided  into  two  portions  by  the  continental  divide 
with  different  conditions  affecting  the  question  of  irrigation — ^the 
eastern  portion  with  much  land  and  relatively  little  water,  the  west- 
ern portion  with  these  conditions  reversed.  According  to  the  meteor- 
ological report,  the  rainfall  of  the  State  varies  according  to  locality, 
altitude,  and  other  conditions,  from  about  seven  inches  at 
Saguache  to  about  twenty-five  inches  at  Breckenridge.  The  cold 
climate  in  winter  and  the  great  altitude  of  Colorado  make  it.  impos- 
sible to  raise  the  high-priced  citrus  or  semi-tropical  fruit,  or  to  prac- 
tice the  degree  of  intensive  farming  for  which  Arizona  and  Cali- 
fornia are  noted.  The  thermometer  varies  according  to  the  altitude 
and  other  conditions  from  extremely  warm  weather  in  summer  to 
twenty  degrees  or  more  below  zero  in  winter,  i 

1  Irrigation  near  Greeley,  Colo.,  by  Surface  "Water  Supply  of  the  United 

David   Boyd,    1897,   Water   Supply   &  States,  Part  IX,  Colorado  Biver  Basin, 

Irrigation  Paper  No.  9,  V.  S.  Geolog-  prepared  under  the  direction  of  M.  0. 

ical  Survey.  Leighton,  by  W.  B.  Freeman  and  E.  H. 

Surface  Water  Supply  of  the  Colo-  Bolster,    1910,    Water   Supply   Paper 

rado  Eriver  Drainage  Above  Yuma,  by  No.  249,  U.  S.  Geological  Survey. 

E.   L  Meeker  and  H.   S.  Beed,  Dist.  Same  as  last  above,  continued,  Wa- 

Hydrographers,    1908,   Water   Supply  ter  Supply  Paper  No.  219,  1911. 
Paper  No.  211,  IT.  S.  Geological  Sur- 
vey. 
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§  1770.  Irrigation  in  the  State. — The  State  of  Colorado  pos- 
sesses a  great  variety  of  physical  and  climatic  conditions,  varying 
from  those  of  the  highest  mountain  regions  where  vegetation  en- 
tirely ceases  to  grow,  to  those  valleys  where  the  more  temperate  zone 
fruits  can  be  raised  in  great  profusion.  Various  sections  of  the 
State  are  especially  adapted  to  certain  crops,  owing  to  favorable 
climatic  and  soil  conditions.  It  therefore  follows  that  a  settler  in- 
tending to  locate  in  Colorado  should  first  decide  what  kind  of  farm- 
ing he  desires  to  engage  in,  and  then  locate  in  the  section  best 
adapted  to  that  particular  industry.  Since  the  first  edition  of  this 
book  was  written,  the  science  of  irrigation  has  received  a  great 
impetus  in  the  State  of  Colorado,  and  many  systems  of  great  size 
have  been  constructed.  But,  as  is  the  case  in  many  other  Western 
States,  the  water  supply  direct  from  the  streams  is  entirely  inade- 
quate to  the  demand;  and,  based  upon  this  demand  the  important 
movement  for  storage  reservoirs  is  receiving  attention  and  it  may  be 
said  that  the  State  of  Colorado  is  well  within  the  reservoir  period  of 
irrigation.  This  movement,  formerly  most  marked  in  regions  where 
settlements  have  been  made  the  longest  and  consequently  where  the 
demands  for  water  are  the  greatest,  has  spread  to  other  portions  of 
the  State  and  we  find  that  where  there  was  arable  land  and  water 
sufficient  to  irrigate  the  same,  even  in  the  less  settled  portions,  great 
storage  reservoirs  have  been  constructed  by  private  enterprises,  by 
the  State,  and  by  the  Government.  Many  of  these  lands  are  now 
open  for  settlement.  Colorado  has  taken  advantage  of  every  law 
available  whereby  irrigation  could  be  extended  throughout  the 
boundaries  of  the  State.  It  accepted  the  provisions  of  the  Carey 
Act,  it  passed  Acts  in  aid  of  the  National  Reclamation  Act,  the  legis- 
lature adopted  the  law  for  irrigation  districts,  and,  in  fact,  every 
law  which  tended  toward  the  development  of  the  State  by  this 
method  has  been  adopted  by  the  legislature. 

At  this  writing,  according  to  the  United  States  census  of  1910, 
Colorado  in  1909  had  more  land  under  irrigation  than  had  any 
other  State  of  the  Union.  The  figures  given  by  such  report  are  as 
follows:  The  total  area  irrigated  in  1909  was  2,792,032  acres,  as 
against  1,611,271  acres  in  1899,  an  increase  of  1,180,761  acres  or 
73.3  per  cent.  The  total  area  enterprises  were  capable  of  irrigating 
in  1910  was  3,990,166  acres.  The  acreage  included  in  enterprises 
completed  or  under  construction  in  1910  was  5,917,457  acres.    Of 
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the  area  irrigated  in  1909,  as  above  stated,  according  to  the  report, 
there  were  16,600  acres  under  the  United  States  Eeelamation  Serv- 
ice, 1,020  acres  under  the  United  States  Indian  Service,  485  acres 
under  the  Carey  Act,  115,304  acres  under  irrigation  districts, 
1,273,141  acres  under  co-operative  enterprises,  159,457  acres  under 
commercial  enterprises,  1,226,025  acres  under  individual  and  part- 
nership enterprises.^ 

§  1771.  Criticism  of  the  Colorado  laws. — The  statutory  laws  of 
the  State  of  Colorado  governing  the  subject  of  waters  and  water 
rights  are  as  elaborate  and  complete  as  those  of  any  of  the  "Western 
States.  They  are  based  upon  the  law  of  State  control,  as  provided  by 
Article  XVI,  Sections  5. and  6  of  the  State  constitution, ^  which  pro- 
vide that  the  water  of  the  natural  streams  is  thereby  declared  to  be 
the  property  of  the  public  and  that  the  same  is  dedicated  to  the  use 
of  the  people  of  the  State,  subject  to  appropriation,  and  that  the 
right  to  divert  the  unappropriated  water  to  beneficial  uses  shall  never 
be  denied.  The  legislature,  with  this  foundation,  has  elaborated  a  most 
complete  system  of  laws  upon  the  subject.  And  we  will  add  that  the 
statutory  laws  and  also  the  court  decisions  have  always  been  con- 
sistent and  with  the  end  always  in  view  that  the  right  to  the  use  of 
water  in  that  State  can  be  acquired  and  maintained  by  the  actual 
application  of  such  water  to  some  beneficial  use  or  purpose. 

The  Colorado  constitutional  dedication  above  referred  to  was  the 
first  to  be  declared  by  any  State,  although,  since  its  adoption  in 
1876  a  number  of  the  States  either  by  constitutional  provisions  or 


1  Irrigation  near  Koeky  Ford,  Colo-  Seepage,  or  Eetum  Water  from  Ir- 
rado,  by  A.  B.  Wright,  Irrigation  En-  rigation,  by  L.  Gr.  Carpenter,  Meteor- 
gineer,  1905,  Annual  Report  of  Irriga-  ologist  and  Irrigation  Engineer,  Bul- 
tion  and  Drainage  Investigations '  for  letin  No.  33,  State  Agricultural  Col- 
1904,   Separate  No.   8,  OfSee  of  Ex-  lege  of  Colorado, 
periment  Stations,  V.  8.  Dept.  of  Ag-  See,   also,   the  most   excellent   Fif- 
riculture.  teenth  Annual  Report  of  the  State  En- 
Irrigation  in   Colorado,   by   C.   W.  gineer   of   Colorado,   Mr.   Charles  W. 
Beach  and  P.  J.  Preston,  former  Dep-  Comstock,  State  Engineer,  1911. 
uty  State  Engineers  of  Colorado,  pre-  l  See  Sec.  1772. 
pared  under  the  direction  of  Samuel  For   the   law   of   State   control,  or 
Fortier,  Chief  of  U.  S.  Irrigation  In-  State  administrative  laws,  see  Chap. 
vestigations,  Office  of  Experiment  Sta-  68,  Sees.  1337-1367. 
tion.  Bulletin  No.  218,  TJ.  S.  Dept.  of 
Agriculture. 
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by  legislative  enactment  have  adopted  provisions  of  similar  purport. 
Even  California,  so  hard  to  break  away  from  ancient  precedents,  by 
the  Act  of  April  8,  1911,  in  amending  Section  1410  of  the  Civil 
Code,  has  followed  the  example  of  Colorado  and  has  declared  that : 
"All  water  or  the  use  of  water  within  the  State  of  California  is  the 
property  of  the  State  of  California. ' '  ^ 

The  State  of  Colorado  has  ever  been  jealous  and  watchful  of  the 
claim  to  the  waters  flowing  within  its  boundaries,  as  is  indicated  by 
the  fight  it  put  up  in  the  case  of  Kansas  v.  Colorado  and  the  recent 
Acts  of  the  legislature  relative  to  the  alleged  interference  by  the 
United  States  in  such  waters  by  the  National  Reclamation  projects, 
where  it  is  claimed  some  of  the  waters  arising  in  Colorado  will  be 
diverted  into  other  jurisdictions.^ 

Although  Colorado  was  the  first  to  evolve  the  system  of  State 
control,  or  the  State  administration  of  waters,  it  has  never  gone  to 
the  extremes  that  some  of  the  other  Western  States  have  later  gone 
in  that  regard.  The  State  Engineer  is  at  the  head  of  the  system, 
but  there  are  no  provisions  that  in  order  to  appropriate  water  there 
must  be  an  application  for  the  same  made  to  him  as  is  the  case  in 
those  States  which  follow  the  Wyoming  system.*  He  is,  however, . 
given  the  power  to  approve  or  reject  the  works  constructed  for  the 
purpose  of  diverting  or  storing  the  water.  ^  He  is  not  given  the 
power  to  in  anywise  determine  or  adjudicate  existing  rights.  This 
is  left  to  the  courts,  where  it  properly  belongs,  in  special  proceed- 
ings provided  by  the  statute  for  that  purpose.®  The  duty  devolves 
upon  the  State  Engineer  to  supervise  the  distribution  of  the  water 
in  accordance  with  the  decrees  of  the  courts. 

Although  the  foremost  in  point  of  time  in  the  adoption  of  many 
important  features  of  water  laws,  the  State  of  Colorado  has  never 
been  loth  nor  has  it  hesitated  to  adopt  special  features  of  the  laws  of 

2  Civil  Code,  See.  1410,  as  amended,  the  subject  of  appropriation,  see  Chap. 
Stats.  &  Amdts.,  1911,  Chap.  407,  p.      104. 

821;   Supp.  Kerr's  Cyc.  Codes,  1911,  5  See  See.  1774. 

p.  584.  6  For    the    adjudication    of    water 

See,  also,  for  the   California  stat-  rights    in   Colorado,    see    Sees.    1790- 

utes.  Sec.  1729.  1793. 

For  the  dedication  of  waters  by  a  For  the  statutory  adjudication   of 

State,  see  Sees.  372-389.  water  rights,  see  Chap.  79,  Sees.  15C7- 

3  See  See.  1800.  1584. 

4  For  the  Wyoming  statutes  upon 
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other  States  where  they  have  been  worked  out  to  the  satisfaction  of 
the  general  public,  especially  among  whom  are  the  actual  consumers 
of  the  water.  It  adopted  the  "Wright  irrigation  district  law  of  Cali- 
fornia,'^ and  has  gone  one  step  in  advance  by  providing  that  the 
State  lands  may  be  included  within  such  districts  and  assessed  the 
same  as  though  they  were  owned  by  private  parties.  Of  course,  in 
this  respect  the  State  will  be  the  gainer  in  the  sale  of  these  lands  by 
the  difference  between  their  value  in  their  raw  state  plus  the  cost 
of  reclamation  and  their  value  after  the  same  have  been  reclaimed 
and  provided  with  a  permanent  water  right. 

The  State  was  also  quick  to  accept  the  Act  of  Congress  known  as 
the  Carey  Act  the  same  year  that  it  went  into  effect,  and  has  evolved 
an  elaborate  law  governing  the  acquisition  of  both  lands  and  water 
under  that  system.^  The  State  has  also  been  foremost  in  the  enact- 
ment of  provisions  for  the  construction  of  State  reservoirs  and 
canals,  both  for  the  reclamation  of  its  own  lands  and  for  supple- 
menting the  supply  of  water  needed  by  the  settlers.^  The  pro- 
visions in  aid  of  the  National  Reclamation  Act  are  also  full  and 
complete.^" 

.  Take  it  all  in  all,  the  State  of  Colorado  is  to  be  congratulated 
upon  its  wise  provisions  governing  the  waters  and  water  rights 
within  its  boundaries,  and  especially  upon  the  fact  that,  at  an  early 
date,  it  absolutely  abrogated  the  common  law  rule  of  riparian  rights 
as  to  the  undiminished  flow  of  the  natural  streams,  a  rule  so  inap- 
plicable to  the  arid  condition  of  the  State.  ^^ 

§  1772.  Constitutional  provisions. — Upon  the  subject  of  waters 
and  water  rights.  Article  XVI,  Sections  5,  6,  7,  and  8,  of  the  con- 
stitution, declare: 

"Section  5.  The  water  of  every  natural  stream,  not.  heretofore 
appropriated,  within  the  State  of  Colorado,  is  hereby  declared  to  be 
the  property  of  the  public,  and  the  same  is  dedicated  to  the  use  of 

T  See  See.  1796.  9  See  See.  1782. 

For  the  irrigation  district  law,  Bee  10  See  Sec.  1800. 

Chap.  70,  Sees.  1386-1432.  For  the  National  Beclamation  Act, 

8  See  Sec.  1797.  see  Chap.  65,  Sees.  1235-1286. 

For  the  Carey  Act,  see  Chap.  67,         n  See  Sec.  1804. 
Sees.  1312-1336. 
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the  people  of  the  State,  subject  to  appropriation  as  hereinafter 
provided. ' '  ^ 

By  Article  XVI,  Section  6,  the  right  of  the  appropriation  and 
use  of  water  is  guaranteed,  as  follows : 

"Sec.  6.  The  right  to  divert  the  unappropriated  waters  of  any 
natural  stream  to  beneficial  uses  shall  never  be  denied.  Priority 
of  appropriation  shall  give  the  better  right  as  between  those  using 
the  water  for  the  same  purpose ;  but  when  the  waters  of  any  natural 
stream  are  not  sufficient  for  the  service  of  all  those  desiring  the  use 
of  the  same,  those  using  the  water  for  domestic  purposes  shall  have 
the  preference  over  those  claiming  for  any  other  purpose,  and  those 
using  water  for  agricultural  purposes  shall  have  the  preference 
over  those  using  the  same  for  manufacturing  purposes.  "^ 


1 1  Colo.  Code  Ann.,  Morr.  Ed., 
1910,  p.  269. 

See  Wheeler  v.  Northern  Colo.  Irr. 
Co.,  10  Colo.  582,  17  Pac.  Eep.  487, 
3  Am.  St.  Eep.  603;  Armstrong  v. 
Larimer  County  D.  Co.,  1  Colo.  App. 
49,  27  Pae.  Eep.  235;  Striekler  v. 
Colorado  Springs,  16  Colo.  61,  26  Pae. 
Eep.  317,  25  Am.  St.  Eep.  245 ;  Platte 
Valley  W  Co.  v.  Northern  Colo.  Irr. 
Co.,  12  Colo.  525,  21  Pac.  Eep.  711; 
Farmers'  etc.  Co.  v.  Southworth,  13 
Colo.  Ill,  21  Pae.  Eep.  1028,  4  L.  E. 
A.  767;  Combs  v.  Agricultural  D.  Co., 
17  Colo.  146,  28  Pac.  Eep.  966,  31  Pae. 
Eep.  275;  Lamborn  v.  Bell,  18  Colo. 
346,  32  Pac.  Eep.  989,  20  L.  E.  A. 
241;  Crippen  v.  White,  28  Colo.  298, 
64  Pac.  Eep.  184;  Sternberger  v. 
Seaton  Mountain  etc.  Co.,  45  Colo.  401, 
102  Pac.  Eep.  168;  Belknap  Sav.  Bk. 
V.  Lamar  Land  &  C.  Co.,  28  Colo.  326, 
64  Pac.  Eep.  212;  Port  Lyon  C.  Co. 
V.  Arkansas  Valley  etc.  Co.,  39  Colo. 
332,  90  Pac.  Eep.  1023;  Middlekamp 
V.  Bessemer  Irr.  D.  Co.,  46  Colo.  102, 
94  Pae.  Eep.  339,  103  Pac.  Eep.  280, 
23  L.  E.  A.,  N.  8.,  795;  Wyatt  v. 
Larimer  etc.  Co.,  18  Colo.  298,  33  Pac. 
Eep.  144,  36  Am.  St.  Eep.  280;  Eev'g 
Id.  1  Colo.  App.  480,  29  Pac.  Eep. 


906 ;  Peterson  v.  Durkee,  15  Colo.  App. 
258,  62  Pac.  Eep.  370 ;  Perkins  County 
V.  Grafe  (Neb.),  114  Fed.  Eep.  441,  52 
C.  C.  A.  243. 

The  above  provision  and  the  follow- 
ing, Sec.  6,  Art.  XVI,  held  to  afford 
no  justification  for  the  trespassing  by 
one  person  on  the  lands  of  another  in 
pursuing  the  statutory  right  of  fish- 
ery. Hartman  v.  Tresise,  36  Colo.  146, 
84  Pac.  Eep.  685,  4  L.  E.  A.,  N.  S. 
872. 

The  above  section  of  the  constitu- 
tion, together  with  Sees.  6,  7,  and  8, 
considered  by  the  Supreme  Court, 
which  reftised  to  answer  Senate  reso- 
lution, where  it  did  not  appear  that 
such  water  rights  were  the  subject  of 
any  pending  Act.  In  re  Senate  Eeso- 
lution,  8  Colo.  615,  21  Pae.  Eep.  470. 

2  1  Colo.  Code  Ann.,  Morr.  Ed., 
1910,  p.  270. 

See  cases  cited  in  last  note. 

For  preference  rights,  see  Arm- 
strong V.  Larimer  County  D.  Co.,  1 
Colo.  App.  49,  27  Pac.  Eep.  235;  Mont- 
rose Canal  Co.  v.  Loutsenhizer,  23 
Colo.  233,  48  Pac.  Eep.  532;.  Oppen- 
lander  v.  Left  Hand  D.  Co.,  18  Colo. 
142,  31  Pac.  Eep.  854;  Striekler  v. 
Colorado  Springs,  16  Colo.  61,  26  Pac. 
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Article  XVI,  Section  7,  guarantees  the  right  of  private  parties 
for  ditches,  canals,  and  other  works  to  convey  water  for  domestic, 
mining,  and  agricultural  purposes,  as  follows : 

"Sec.  7.  All  persons  and  corporations  shall  have  the  right  of 
way  across  public,  private,  and  corporate  lands  for  the  construction 
of  ditches,  canals,  and  flumes  for  the  purpose  of  conveying  water 
for  domestic  purposes,  for  the  irrigation  of  agricultural  lands,  and 
for  mining  and  manuf acturin^urposes,  and  for  drainage,  upon  the 
payment  of  just  compensation."  ^ 


Eep.  317,  25  Am.  St.  Eep.  245;  Broad- 
moor etc.  Co.  V.  Brookside  etc.  Co., 
24  Colo.  541,  52  Pao.  Eep.  792;  Ster- 
ling V.  Pawnee  etc.  Co.,  42  Colo.  421, 
94  Pao.  Eep.  339,  15  L.  E.  A.,  N.  8. 
238. 

The  provisions  for  the  exchange  or 
loan  of  water  of  See.  3232,  Eev.  Stats., 
1908,  are  not  in  yiolation  of  the  above 
provisions,  where  the  conditions  are 
such  that  they  do  not  affect  the  vested 
rights  of  other  appropriators.  Bow- 
man V.  Virdin,  40  Colo.  247,  90  Pac. 
Eep'.  506. 

See,  also  Cash  r.  Thornton,  3  Colo. 
App.  475,  34  Pae.  Eep.  268 ;  Hartman 
V.  Tresise,  36  Colo.  146,  84  Pac.  Eep. 
685,  4  L.  E.  A.,  N.  8.  872;  Schwab  v. 
Beam,  86  Fed.  Eep.  41,  19  Morr.  Min. 
Eep.  279,  114  Fed.  Eep.  441 ;  Town  of 
Sterling  v.  Pawnee  D.  Ext.  Co.,  42 
Colo.  421,  94  Pao.  Eep.  339,  15  L.  E. 
A.,  N.  S.  238;  Larimer  County  etc. 
Co.  y.  People,  8  Colo.  614,  9  Pac.  Eep. 
794;  Wheeler  v.  Northern  Colo.  Irr. 
Co.,  10  Colo.  582,  17  Pae.  Eep.  487, 
3  Am.  St.  Eep.  603;  Farmers'  High 
Line  etc.  Co.  v.  Southworth,  13  Colo. 
Ill,  21  Pao.  Eep.  1028,  4  L.  E.  A. 
764;  In  re  Senate  Eesolution,  12  Colo. 
287,  21  Pao.  Eep.  484;  Kimball  v. 
Northern  Colo.  Irr.  Co.,  42  Colo.  412, 
94  Pae.  Eep.  333;  Bloom  v.  West,  3 
Colo.  App.  212,  32  Pao.  Eep.  846. 

The  above  provision  does  not  affect 
rights   acquired   before   its   adoption. 


Colorado  etc.  Co.  v.  Larimer  etc.  Co., 
26  Colo.  47,  56  Pae.  Eep.  185. 

See,  also,  Strickler  t.  Colorado 
Springs,  16  Colo.  61,  26  Pac.  Eep.  317, 
25  Am.  St.  Eep.  245. 

The  irrigation  district  law  of  Colo- 
rado is  held  not  to  be  repugnant  to 
the  above  provision.  Anderson  v. 
Grand  Valley  Irr.  Dist.,  35  Colo.  525, 
85  Pac.  Eep.  313. 

3 1  Colo.  Code  Ann.,  Morr.  Ed., 
1910,  p.  272. 

See  Tripp  -v.  Overacker,  7  Colo.  72, 
1  Pac.  Eep.  695;  Tynon  v.  Despain,  22 
Colo.  240,  43  Pao.  Eep.  1039;  Gibson 
T.  Cann,  28  Colo.  499,  66  Pao.  Eep. 
879;  Schneider  v.  Schneider,  36  Colo. 
518,  86  Pac.  Eep.  348;  Denver  City 
etc.  Co.  V.  Middaugh,  12  Colo.  434,  21 
Pac.  Eep.  565,  13  Am.  St.  Eep.  234; 
Junction  Creek  etc.  Co.  v.  Durango,  21 
Colo.  194,  40  Pac.  Eep.  356;  Water 
Supply  etc.  Co.  v.  Larimer  etc.  Co.,  24 
Colo,  322,  51  Pac.  Eep.  496,  46  Pac. 
Eep.  322;  Downing  v.  More,  12  Colo. 
316,  20  Pao.  Eep.  766;  Thompson  v. 
DeWeese-Dye  etc.  Co.,  25  Colo.  243, 
53  Pao.  Eep.  507;  Blake  v.  Boye,  38 
Colo.  55,  88  Pao.  Eep.  470,  8  L.  E.  A., 
N.  S.  418 ;  Smith  etc.  Co.  v.  Colorado 
etc.  Co.,  34  Colo.  485,  82  Pac.  Eep. 
940,  3  L.  E.  A.,  N.  S.  1148;  Jarvis  v. 
State  Bank,  22  Colo.  309,  45  Pac.  Eep. 
505,  55  Am.  St.  Eep.  129;  Ortiz  v. 
Hansen,  35  Colo.  100,  83  Pac.  Eep. 
964;  Knoth  v.  Barclay,  8  Colo.  300,  6 
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Article  XVI,  Section  8,  provides  as  to  how  the  rates  and  charges 
for  the  carrying  and  use  of  water  shall  be  fixed : 

"Sec.  8.  The  General  Assembly  shall  provide  by  law  that  the 
board  of  county  commissioners  in  their  respective  counties  shall 
have  the  power,  when  application  is  made  to  them  by  either  party 
interested,  to  establish  reasonable  maximum  rates  to  be  charged  for 
the  use  of  water,  whether  furnished  by  individuals  or  corpora- 
tions."* 

Article  II,  Sections  14,  15,  and  25,  of  the  Bill  of  Rights  of  the 
Colorado  constitution,  provide  as  follows : 

"Sec.  14.  That  private  property  shall  not  be  taken  for  private 
use  unless  by  consent  of  the  owner,  except  for  private  ways  of 
necessity,  and  except  for  reservoirs,  drains,  flumes,  or  ditches  on  or 
across  the  lands  of  others,  for  agricultural,  mining,  milling,  do- 
mestic, or  sanitary  purposes.^ 

"Sec.  15.  That  private  property  shall  not  be  taken  or  damaged 
for  public  or  private  use  without  just  compensation.     Such  com- 


Pac.  Eep.  924;  Wheeler  v.  Northern 
Colo.  Irr.  Co.,  10  Colo.  582,  17  Pae. 
Bep.  487,  3  Am.  St.  Eep.  603;  Lam- 
bom  v.  Bell,  18  Colo.  346,  32  Pac.  Eep. 
989,  20  L.  E.  A.  241;  Belknap  Sav. 
Bank  v.  Lamar  Land  &  C.  Co.,  28 
Colo.  326,  64  Pac.  Eep.  212. 

See,  also,,  for  rights  of  way,  in  Colo- 
rado, See.  1778. 

For  rights  of  way  over  private  lands, 
see  Chap.  52,  Sees.  972-993. 

4 1  Colo.  Code  Ann.,  Morr.  Ed., 
1910,  p.  273 ;  Combs  v.  Agricultural  D. 
Co.,  17  Colo.  146,  28  Pae.  Eep.  966,  31 
Am.  St.  Eep.  275;  Wheeler  v.  North- 
em  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pae. 
Eep.  487,  3  Am.  St.  Eep.  603;  Wyatt  v. 
Larimer  etc.  Co.,  18  Colo.  298,  33  Pac. 
Eep.  144,  86  Am.  St.  Eep.  280;  Golden 
Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pae. 
Bep.  142. 

' '  The  constitution  unquestionably 
contemplates  and  sanctions  the  busi- 
ness of  transporting  water  for  hire 
from  natural  streams  to  distant  con- 
sumers.    .     .     .     But   giving    these 


rights  all  due  significance,  I  can  not 
consent  to  the  proposition  that  the 
carrier  becomes  a  'proprietor'  of  the 
water  diverted."  Wheeler  v.  North- 
em  Colo.  Irr.  Co.,  10  Colo.  582, 17  Pao. 
Eep.  487,  3  Am.  St.  Eep.  603. 

8 1  Colo.  Code  Ann.,  Morr.  Ed., 
1910,  p.  135;  People  ex  rel.  Aspen  etc. 
Co.  T.  District  Court,  11  Colo.  147,  17 
Pao.  Eep.  298,  holding  that  the  taking 
of  private  property  for  a  tramway 
does  not  fall  within  the  exceptions 
specified. 

For  the  taking  of  property  for  res- 
ervoirs, etc.,  see  Denver  etc.  Co.  v. 
Denver  etc.  E.  Co.,  30  Colo.  204,  69 
Pac.  Eep.  568,  60  L.  E.  A.  383;  Lam- 
born  V.  Bell,  18  Colo.  346,  32  Pao.  Eep. 
989,  20  L.  E.  A.  241;  Belknap  Sav. 
Bank  v.  Lamar  Land  &  C.  Co.,  28 
Colo.  326,  64  Pao.  Eep.  212;  Hildreth 
V.  City  of  Longmount,  47  Colo.  79,  105 
Pao.  Eep.  107;  Middlekamp  v.  Besse- 
mer Irr.  D.  Co.,  46  Colo.  102,  103  Pac. 
Eep.  280,  23  L.  E.  A.,  N.  8.  795. 
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pensation  shall  be  ascertained  by  a  board  of  commissioners  or  not 
less  than  three  freeholders,  or  by  a  jury,  when  reqioired  by  the 
owner  of  the  property,'  in  such  manner  as  may  be  prescribed  by  law, 
and  until  the  same  shall  be  paid  to  the  owner,  or  into  Court  for  the 
owner,  the  property  shall  not  be  needlessly  disturbed,  or  the  pro- 
prietary rights  of  the  owner  therein  devested;  and  whenever  an 
attempt  is  made  to  take  private  property  for  a  use  alleged  to  be 
public,  the  question  whether  the  contemplated  use  be  really  public 
shall  be  a  judicial  question,  and  determined  as  such  without  regard 
to  any  legislative  assertion  that  the  use  is  public.*' 

"See.  25.  That  no  person  shall  be  deprived  of  Hfe,  liberty,  or 
property  without  due  process  of  law."^ 

Article  VI,  Section  11,  upon  the  question  of  the  jurisdiction  of 
the  District  Courts,  provides : 

"Sec.  11.  The  District  Courts  shall  have  original  jurisdiction 
of  all  causes,  both  at  law  and  in  equity,  and  such  appellate  juris- 
diction as  may  be  conferred  by  law.  They  shall  have  original  juris- 
diction to  determine  all  controversies  upon  relation  of  any  person 
on  behalf  of  the  people  concerning  the  rights  and  liabilities  of  rail- 
road, telegraph,  or  toll-road  companies  or  corporations."  * 

6 1    Colo.    Code    Ann.,    Morr.    Ed.,  7 1    Colo.    Code    Ann.,    Morr.   Ed., 

1910,    p.    135;    Town    of    Sterling   v.  1910,  p.  141. 

Pawnee  Ditch  Extension  Co.,  42  Colo.  "A  priority  of  right  to  the  use  of 

421,  94  Pae.  Eep.  339,  15  L.  E.  A.,  N.  water,  being  property,  is  protected  by 

S.  238;  Middlekamp  v.  Bessemer  Irr.  our  constitution  so  that  no  person  can 

D.  Co.,  46  Colo.  102,  103  Pac.  Eep.  be  deprived  of  it  without  'due  process 

280,  23  L.  E.  A.,  N.  S.,  795;  Striokler  of  law.'  "    Wyatt  t.  Larimer  etc.  Co., 

V.  City  of  Colorado  Springs,  16  Colo.  18  Colo.  298,  33  Pae.  Eep.  144,  36  Am. 

61,  26  Pae.  Eep.  313,  25  Am.  St.  Eep.  St.  Eep.  280. 

245;  Armstrong  v.  Larimer  County  D.  See,  also,  Nichols  v.  Mcintosh,  19 

Co.,   1   Colo.   App.   49,  27  Pae.   Eep.  Colo.  22,  34  Pae.  Eep.  278 ;  Union  Col- 

235;  Hartman  v.  Tresise,  36  Colo.  146,  ony  v.  ElUoti,  5  Colo.  371;  Strickler 

84  Pac.  Eep.  685,  4  L.  E.  A.,  N.  S.  ▼.  Colorado  Springs,  16  Colo.  61,  26 

872;  Knoth  v.  Barclay,  8  Colo.  300,  Pac.  Eep.  313,  25  Am.  St.  Eep.  245; 

6  Pac.  Eep.  924;  San  Luis  etc.  Co.  v.  Anderson  v.  Grand  Valley  Irr.  Dist., 

K«nilworth  C.  Co.,  3  Colo.  App.  244,  35  Colo.  525,  85  Pac.  Uep.  313. 

32  Pac.  Eep.  860 ;  People  ex  rel.  Aspen  8 1    Colo.    Code    Ann.,    Morr.    Ed, 

etc.  Co.  v.  District  Court,  11  Colo.  147,  1910,  p.  192. 

17  Pac.  Eep.  298 ;  Lamborn  V.  Bell,  18  "Prior   to  the  irrigation  Acts,  of 

Colo.  346,  32  Pac.  Eep.  989,  20  L.  E.  1879  and  1881,  the  district  courts  of 

A.    241;    Hildreth   t.   City   of  Long-  the  State  were,  by  Section  11,  Art.  6, 

mount,  47  Colo.  79,  105  Pac.  Eep.  107.  of  the  constitution,  clothed  with  'orig- 
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Upon  the  subject  of  the  taxation  of  ditches  and  canals,  Article 
X,  Section  3,  provides : 

"Sec.  3.  .  .  .  Ditches,  canals,  and  flumes  owned  and  used  by 
individuals  or  corporations,  for  irrigating  land  owned  by  such  indi- 
viduals or  corporations,  or  the  individual  members  thereof,  shall 
not  be  separately  taxed  so  long  as  they  shall  be  owned  and  used 
exclusively  for  such  purposes."  ® 


§  1773.  Title  to  waters  and  the  right  of  appropriation  and  tise 
of  waters. — ^By  the  constitution  of  the  State  the  waters  within  the 
State  of  Colorado  are  declared  to  be  the  property  of  the  public, 
subject  to  appropriation  for  beneficial  uses,  and  priority  of  appro- 
priation gives  the  better  right.  ^ 


inal  jurisdiction  of  all  causes,  both  at 
law  and  in  equity,'  and  therefore  had 
full  and  complete  jurisdiction  to  hear 
and  determine  water  priorities.  These 
Acts  were  ps^ssed  for  the  purpose  of 
establishing  a  system  of  procedure 
whereby  the  appropriators  of  water 
on  any  particular  stream  could  have 
their  priorities  and  rights  determined 
in  one  proceeding,  and  they  do  not 
attempt  to  limit  or  extend  the  jurisdic- 
tion of  the  district  court  as  to  such 
rights."  Broadmoor  etc.  Co.  v. 
Brookside  etc.  Co.,  24  Colo.  541,  52 
Pae.  Eep.  792. 

See,  also  Presbyterian  College  ▼. 
Poole,  25  Colo.  50,  52  Pac.  Eep.  1103 ; 
Handy  D.  Co.  v.  Southside  etc.  Co.,  26 
Colo.  333,  58  Pac.  Eep.  30;  In  re  Eog- 
ers,  14  Colo.  18,  22  Pac.  Eep.  1053; 
Louden  Irr.  C.  Co.  r.  Handy  Ditch  Co., 
22  Colo.  102,  43  Pae.  Eep.  535;  Ala- 
mosa etc.  Co.  V.  Nelson,  42  Cal.  140, 
93  Pac.  Eep.  1112. 

» 1  Colo.  Code  Ann.,  Morr.  Ed., 
1910,  p.  225 ;  Empire  etc.  Co.  t.  Board 
of  Comrs.  of  Eio  Grande  Co.,  21  Colo. 
244,  40  Pac.  Eep.  449,  overruling  Id., 
1  Colo.  App.  205,  28  Pae.  Eep.  482; 
Murray  v.  Board  of  Comrs.  of  Mont- 
rose Co.,  28  Colo.  427,  65  Pac.  Eep.  26, 


holding  that  this  provision  was 
adopted  for  the  sole  benefit  of  those 
canals  which  are  exclusively  used  for 
irrigation  of  lands  owned  by  those  who 
own  the  canals  in  whole  or  in  part,  but 
not  where  the  water  is  sold  for 
revenue. 

1  See  Constitution,  Article  XVI,  Sec- 
tions 5  and  6. 

See  Sec.  1772. 

For  riparian  rights  in  Colorado,  see 
See.  1804. 

The  right  to  appropriate  water  is  a 
property  right.  Cash  v.  Thornton,  3 
Colo.  App.  475,  34  Pac.  Eep.  268. 

"Property  rights  in  water  consist 
not  alone  in  the  amount  of  the  ap- 
propriation, but,  also,  in  the  priority 
of  the  appropriation.  It  often  hap- 
pens that  the  chief  value  of  an  ap- 
propriation consists  in  its  priority  over 
other  appropriations  from  the  same 
natural  stream.  Nichols  v.  Mcintosh, 
19  Colo.  22,  34  Pac.  Eep.  278. 

The  right  of  priority  of  appropria- 
tion does  not  depend  upon  the  locus  of 
application.  CofSn  t.  Left  Hand  D. 
'  Co.,  6  Colo.  443;  Hammond  v.  Eose, 
11  Colo.  524,  19  Pac.  Eep.  466,  7  Am. 
St.  Rep.  258. 

The  rights  of  appropriators  on  the 
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Although  the  common  law  of  riparian  rights  is  abrogated  in  Colo- 
rado by  the  old  Act  of  1861,  still  retained  in  the  statutes,  and 
the  owners  of  lands  on  streams  are  given  the  special  statutory  right 
"to  the  use  of  the  water  of  said  stream,  creek,  or  river  for  the  pur- 
poses of  irrigation,  and  making  said  claim  available  to  the  full 
extent  of  the  soil  for  agricultural  purposes."  2 


main  stream,  when  prior,  are  not  stHj- 
ject  to  those  on  a  tributary  of  the 
same  stream.  Strickler  v.  Colorado 
Springs,  16  Colo.  61,  26  Pao.  Kep.  313, 
25  Am.  St.  Eep.  245;  Platte  Valley 
Irr.  Co.  V.  Buekers,  25  Colo.  77,  53 
Pao.  Eep.  334;  Patterson  v.  Payne,  43 
Colo.  184,  95  Pac.  Eep.  301. 

Water  appropriated  for  a  non-ab- 
sorbing use,  such,  as  for  power,  and 
discharged  into  the  stream  after  such 
use,  is  subject  to  further  appropria- 
tion. Cache  La  Poudre  Ees.  Co.  v. 
Water  Supply  etc.  Co.,  25  Colo.  161, 
53  Pac.  Eep.  331,  46  L.  E.  A.  175,  71 
Am.  St.  Eep.  331;  Windsor  etc.  Co.  v. 
Lake  Supply  D.  Co.,  44  Colo.  214,  98 
Pao.  Eep.  729. 

The  appropriation  of  the  underflow 
of  streams  is  governed  by  the  same 
rules  of  law  as  streams  flowing  upon 
the  surface.  Medano  Ditch  Co.  v. 
Adams,  29  Colo.  317,  68  Pao.  Eep.  431. 

See,  also,  Buekers  etc.  Co.  v.  Farm- 
ers' etc.  Co.,  31  Colo.  62,  72  Pao.  Eep. 
49;  Platte  Valley  Irr.  Co.  v.  Buekers 
etc.  Co.,  25  Colo.  77,  53  Pao.  Eep.  334. 

To  constitute  an  abandonment  of  a 
water  right  there  must  be  a  concur- 
rence of  an  intention  to  abandon  with 
actual  relinquishment  of  the  property. 
Nichols  V.  Lantz,  9  Colo.  App.  1,  47 
Pac.  Eep.  70. 

See,  also,  Sieber  v.  Frink,  7  Colo. 
148,  2  Pac.  Eep.  901;  Hall  v.  Lincoln, 
10  Colo.  App.  360,  50  Pac.  Eep..  1047; 
Conley  v.  Dyer,  43  Colo.  22,  95  Pao. 
Eep.  304;  Platte  Valley  etc.  Co.  v. 
Central  etc.  Co.,  32  Colo.  102,  75  Pao. 


Eep.  391;  Boulder  etc.  Co.  v.  Leg- 
gett  etc.  Co.,  36  Colo.  455,  86  Pac. 
Eep.  101;  Colorado  etc.  Co.  v.  Eoeky 
Ford  etc.  Co.,  3  Colo.  App.  545,  34 
Pae.  Eep.  580;  Beaver  Brook  etc.  Co. 
V.  St.  Vrain  etc.  Co.,  6  Colo.  App.  130, 
40  Pac.  Eep.  1066;  Alamosa  Canal 
Co.  V.  Nelson,  42  Colo.  140,  93  Pae. 
Eep.  1112;  Fornwald  v.  Nelson,  42 
Colo.  178,  93  Pac.  Eep.  1115;  Peter- 
son V.  Durkee,  15  Colo.  App.  258,  62 
Pao.  Eep.  370;  People  v.  Farmers'  etc. 
Co.,  25  Colo.  202,  54  Pae.  Eep.  626; 
Greer  v.  Heiser,  16  Colo.  306,  26  Pac. 
Eep.  770;  New  Mercer  etc.  Co.  v. 
Armstrong,  21  Colo.  357,  40  Pac.  Eep. 
989;  Putnam  v.  Curtis,  7  Colo.  App. 
437,  43  Pao.  Eep.  1056;  North  Ameri- 
can Exp.  Co.  V.  Adams,  104  Fed.  Bep. 
404,  45  C.  C.  A.  185,  21  Morr.  Min. 
Eep.  65 ;  Lower  Latham  D.  Co.  v.  Lou- 
den Irr.  Co.,  27  Colo.  267,  60  Pac.  Eep. 
629,  83  Am.  St.  Eep.  80;  Hector  M. 
Co.  V.  Valley  View  M.  Co.,  28  Colo. 
315,  64  Pac.  Eep.  205;  Butterfield  v. 
O'Neil,  19  Colo.  App.  7,  72  Pac.  Eep. 
807;  Cooper  v.  Shannon,  36  Colo.  98, 
85  Pac.  Eep.  175,  118  Am.  St.  Kep. 
95;  O'Brien  v.  King,  41  Colo.  487,  92 
Pae.  Eep.  945;  Buekers  etc.  Co.  v. 
Farmers'  etc.  Co.,  31  Colo.  62,  72 
Pao.  Eep.  49. 

2  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sec.  3165;  Eev.  Stats.,  1908, 
Sec.  3165;  Laws  1861,  p.  67,  Sec.  1, 
which  is  still  retained  in  the  statutes, 
unamended. 

See,  also,  Crippen  v.  White,  28  Colo. 
298,  64  Pac.  Eep.  184;  Sternbergei  t. 


TITLE  TO  WATBBS  AND  EIGHT  OF  APPEOPEIATION.     3265 

Again,  it  is  provided  for  the  irrigation  of  meadows  that:  "All 
persons  who  shall  have  enjoyed  the  use  of  the  water  in  any  natural 
stream  for  the  irrigation  of  any  meadow  land,  by  the  natural  over- 
flow or  operation  of  the  water  of  such  stream,  shall,  in  case  the 
diminishing  of  the  water  supplied  by  such  stream,  from  any  cause, 
prevent  such  irrigation  therefrom  in  as  ample  a  manner  as  formerly, 
have  right  to  construct  a  ditch  for  the  irrigation  of  such  meadow, 
and  to  take  water  from  such  stream  therefor,  and  his  or  their  right 
to  water  through  such  ditch  shall  have  the  same  priority  as  though 
such  ditch  had  been  constructed  at  the  time  he,  she,  or  they  first 
occupied  and  used  such  land  as  meadow  ground."  ^ 

The  priority  of  right  to  seepage  or  spring  water  is  granted  in 
the  following  terms:  "That  all  ditches  now  constructed  or  here- 
after to  be  constructed  for  the  purpose  of  utilizing  the  waste,  seep- 
age, or  spring  waters  of  the  State  shall  be  governed  by  the  same 
laws  relating  to  priority  of  right  as  those  ditches  constructed  for 
the  purpose  of  utilizing  the  water  of  running  streams :  Provided, 
that  the  person  upon  whose  lands  the  seepage  or  spring  waters 
first  arise  shall  have  the  prior  right  to  such  waters  if  capable  of 
being  used  upon  his  lands."  * 

Seaton  etc.  Co.,  45  Colo.  401,   102  Pac.  Colo.   382,    73   Pae.    Eep.    48 ;    Hum- 

Eep.  168;   Schneider  v.  Schneider,  36  phreys  etc.  Co.  v.  Frank,  46  Colo.  524, 

Colo.  518,  86  Pao.  Eep.  347;  Lamson  105  Pao.  Eep.  1093;  Broad  Eun  Inv. 

V.  Vailes,  27  Colo.  201,  61  Pac.  Eep.  Co.  v.  Deuel  &  Snyder  Imp.  Co.,  47 

231;   Fort  Morgan  etc.  Co.  v.  South  Cojo.  573,  108  Pae.  Eep.  755;  Cascade 

Platte   D.   Co.,   18   Colo.    1,   30   Pac.  etc.  Co.  v.  Empire  etc.  Co.,  181  Fed. 

Eep.  1032,  36  Am.  St.  Eep.  259;  Cof-  Eep.  1011. 

fin  T.  Left  Hand  D.  Co.,  6  Colo.  443 ;  *  3   Colo.    Stats.   Ann.,   Morr.    Ed., 

Thomas  T.  Guiraud,  6  Colo.  530;  Sie-  1911,  Sec.  3177;  Eev.  Stats.,  1908,  Sec. 

ber  V.  Frink,  7  Colo.  148,  2  Pac.  Eep.  3177;  Laws,  1889,  p.  215,  Sec.  1. 

901;  Humphreys  etc.  Co.  v.  Frank,  46  La  Jara  etc.  Assn.  v.  Hansen,   35 

Colo.  524,  105  Pae.  Eep.  1093;  Broad-  Colo.  105,  83  Pac.  Eep.  644;  Clark  v. 

moor  etc.  Co.  v.  Brookside  etc.  Co.,  24  Ashley,   34   Colo.   285,    82   Pac.   Eep. 

Colo.  541,  52  Pac.  Eep.  792;  Cascade  588;    Denver   etc.   Co.   v.   Dotson,    20 

etc.  Co.  V.  Empire  etc.  Co.,  181  Fed.  Colo.   304,   38  Pac.  Eep.  322;   Burk- 

Eep.  1011.  hart  v.  Meiberg,  37  Colo.  187,  86  Pac. 

s  3    Colo.    Stats.    Ann.,   Morr.   Ed.,  Eep.  98,  6  L.  E.  A.,  N.  8.  1104,  19  Am. 

1911,    Sec.    3176;    Eev.    Stats.,    1908,  St.  Eep.  279;  Blake  v.  Boye,  38  Colo. 

See.  3176;  Laws  1879,  p.  106,  Sec.  37.  55,  88  Pac.  Eep.  470,  8  L.  E.  A.,  N.  S., 

Means  v.  Gotthelf,  31  Colo.  168,  71  418;    Ogilvy  etc.   Co.  v.  Insinger,  19 

Pac.  Eep.  1117 ;   Means  v.  Stow,  31  Colo.  App.  380,  75  Pac.  Eep.  598. 
20S.^Kinn.  on  Irr. 
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Upon  the  subject  of  the  right  to  water  developed  through  mines, 
it  is  provided  as  follows: 

"That  hereafter,  when  any  person  or  persons,  or  corporation, 
shall  be  engaged  in  mining  or  milling,  and  in  the  prosecution  of 
such  business  shall  hoist  or  raise  water  from  mines  or  natural 
channels,  and  the  same  shall  flow  away  from  the  premises  of  such 
persons  or  corporations  to  any  natural  channel  or  gulch,  the 
same  shall  be  considered  beyoni^  the  control  of  the  party  so  hoisting 
or  raising  the  same,  and  may  be  taken  and  used  by  other  parties, 
the  same  as  that  of  natural  water  courses. ' '  ^ 

By  Article  XVI,  Section  6,  it  is  declared  that  those  using  water 
for  domestic  purposes  shall  have  the  preference  over  those  claiming 
the  water  for  any  other  purpose.  ^  In  conformity  with  the  pro- 
vision of  the  constitution,  it  is  further  provided  by  the  statute  that : 
"Water  claimed  and  appropriated  for  domestic  purposes  shall  net 
be  employed  or  used  for  irrigation  or  for  application  to  land  or 
plants  in  any  manner  to  any  extent  whatever:  Provided,  that  the 
provisions  of  this  section  shall  not  prohibit  any  citizen  or  town  or 
corporation  organized  solely  for  the  purpose  of  supplying  water  to 
the  inhabitants  of  such  city  or  town  from  supplying  water  thereto 
for  sprinkling  streets  and  extinguishing  fires  or  for  household  pur- 
poses." A  violation  of  the  above  provision  is  made  a  misdemeanor, 
and  each  day  of  such  improper  application  of  the  water  shall  be 
deemed  a  separate  offense.'' 

All  waters  gathered  by  drainage  improvement  shall  be  the  prop- 
erty of  those  from  whose  lands  the  same  are  taken  by  the  drainage 
canal,  and  shall  be  prorated  among  the  different  land  holders  ac- 
cording to  the  cost  of  the  improvement  assessed  against  each  one.* 

"All  persons  on  the  margin,  brink,  neighborhood,  or  precinct  of 
any  stream  of  water  shall  have  the  right  and  power  to  place  upon 

6  4    Colo.    Stat.    Ann.,    Morr.    Ed.,  for  domestic  purposes  does  not  depend ' 

1911,  See.  4231;  Bev.  Stats,  of  Colo.,  upon  the  locus  of  its  use  for  that  pur- 

1908,  See.  4231.  pose."     Town  of  Sterling  v.  Pawnee 

6  For  the  constitutional  provision,  etc.  Co.,  42  Colo.  421,  94  Fac.  Bep. 
see  Sec.  1772.  339,  15  L.  E.  A.,  N.  S.  238. 

7  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  8  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sees.  3178,  3179,  Eev.  Stats.,  1911,  See.  3201;  Eev.  Stats.,  1908, 
1908,  Sees.  3178,  3179,  Laws,  1891,  p.  See.  3201,  Laws,  1903,  p.  213,  Sec. 
402,  Sees.  1,  2.  14. 

"The  right  to  water  appropriated 
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the  bank  of  said  stream  a  wheel  or  other  machine  for  the  purpose 
of  raising  water  to  the  level  required  for  the  purpose  of  irrigation, 
and  the  right  of  way  shall  not  be  refused  by  the  owner  of  any  tract 
of  land  upon  which  it  is  required,  subject,  of  course,  to  the  like  reg- 
ulations as  required  for  ditches,  and  laid  down  in  sections  herein- 
before enumerated."  8 

§  1774.  Division  of  the  State  and  administrative  officers. — At 
the  head  of  the  Colorado  system  governing  and  controlling  the  dis- 
tribution of  water  within  the  State  is  the  State  engineer.  He  is 
appointed  by  the  Governor,  and  draws  a  salary  of  $3000  per  an- 
num. He  has  the  general  supervising  control  over  the  public  waters 
of  the  State.  He  shall  make,  or  cause  to  be  made,  careful  measure- 
ments of  the  flow  of  the  streams.  He  shall  also  collect  all  necessary 
data  and  information  regarding  the  location,  size,  cost,  and  capacity 
of  dams  or  reservoirs  to  be  constructed  and  like  data  regarding  the 
feasibility  and  economical  construction  of  reservoirs  on  eligible 
sites.  He  shall  also  collect  data  and  information  regarding  the 
snowfall  in  the  mountains  each  season,  for  the  purpose  of  predicting 
the  probable  flow  of  water  in  the  streams  of  the  State.  He  shall 
approve  the  designs  and  plats  for  the  construction  and  repair  of 
all  dams  or  reservoir  embankments  which  are  built  within  the  State 
which  equal  or  exceed  ten  feet  in  vertical  height.  He  is  also  given 
the  supervision  of  the  work  of  the  division  engineers  and  district 
water  commissioners,  and  shall  require  them  to  report  to  him  at 
suitable  times  their  official  acts,  and  require  of  them  annual  state- 
ments. He  shall  perform  all  duties  which  are  imposed  upon  him 
by  law  and  give  his  counsel  and  advice  to  the  Governor  when  called 
upon,  without  extra  pay,  except  actual  traveling  and  other  neces- 
sary expenses.  He  has  the  power,  on  request  of  any  party  inter- 
ested and  on  payment  of  his  per  diem  charges  and  reasonable  ex- 
penses, to  appoint  a  deputy  or  deputies,  the  pay  of  such  deputies  not 
to  exceed  six  dollars  per  day  for  each  day  employed.  He  shall  pre- 
pare and  render  to  the  Governor  a  full  and  true  report  regarding 
all  matters  devolving  upon  him  by  virtue  of  his  ofSce,  said  report 
to  be  delivered  before  the  regular  session  of  the  legislature.  He 
must  collect  all  fees  in  accoi-dance  with  the  schedule  and  deposit 

»  3  Colo.  Stats.,  Ann.,  Morr.  Ed.,  1911,  Sec.  3180 ;  Laws,  1861,  p.  68,  Sec.  8. 
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the  same  with  the  State  treasurer,  i  He  is  given  no  powers  over  the 
^appropriation  of  waters,  except  in  the  matter  of  the  construction  of 
the  necessary  works;  neither  is  he  given  any  powers  in  the  matter 
of  the  adjudication  or  determination  of  existing  water  rights.^ 

Irrigation  Division  Engineers. — For  the  better  control  of  the 
waters,  the  State  is  divided  into  five  divisions,  as  specified  by  the 
statutes,  and  over  each  division  there  is  appointed  by  the  Governor 
an  irrigation  division  engineer,  at  a  salary  for  Divisions  1  and  2  of 
$2500,  and  for  Divisions  3,  4,  and  5  of  $1500  per  annum.  The 
ofSces  of  these  division  engineers  are  located  within  the  respective 
divisions.  3  Any  person  desiring  the  appointment  of  irrigation  di- 
vision engineer  may  file  with  the  State  engineer  a  request  for  an 
examination  as  to  his  qualifications,  and  such  an  examination  must 
be  held  whenever  a  vacancy  exists.  Such  examination  shall  be  for 
the  purpose  of  determining  the  qualifications  of  applicants,  and  shall 
comprise:  "First,  questions  on  the  measurement  of  water,  which 
shall  include  tests  in  the  actual  measurements  of  water  in  the  field 
on  a  basis  of  30  per  cent  of  the  total ;  second,  questions  on  the  laws 
and  customs  relative  to  irrigation  and  water  rights  in  Colorado,  and 
including  questions  relating  to  local  conditions  qf  the  division  for 

1  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  For  irrigation  divisions,  see  Lower 
1911,  Sees.  3321-3334;  Eev.  Stats.,  Latham  D.  Co.  v.  Louden  etc.  Co.,  27 
1909,  Sees.  3321-3334;  Laws,  1889,  p.  Colo.  267,  60  Pae.  Rep.  629,  83  Am.  St. 
371,  See.  1;  Laws,  1903,  p.  294,  Sees.  Rep.  80. 

1-3.  By  the  Act  of  1903, 'the  office  of 

In  re  question  propounded  by  gov-  division  superintendent  was  abolished, 

ernor,  12  Colo.  400,  21  Pae.  Rep.  488.  and  that  of  irrigation  division  engi- 

2  Chew  V.  Fremont  County,  18  Colo,  neer  created. 

App.  162,  68  Pae.  Rep.  134,  70  Pae.  See   Chew   v.   Fremont   County,   18 

Rep.  764.  Colo.   App.    162,   70   Pao.   Rep.   764; 

A  joint ' resolution  for  the  printing  Farmers'  Ind.  D.  Co.  v.  Agrieultuial 

of  the  State  engineer's  report  did  not  D.  Co.,  22  Colo.  513,  45  Pae.  Eep.  444, 

authorize  the  secretary  of  the  state   to  55    Am. .  St.    Rep.    149 ;    McLean   v. 

create  a  debt  against  the  State.    Hen-  Farmers'  High  Line  Co.,  44  Colo.  184, 

derson  v.  Collier  etc.  Co.,  18  Colo.  259,  98  Pae.  Rep.  16;  Montezuma  County 

32  Pae.  Eep.  417;,afEg.  Id.  2  Colo.  v.  Wheeler,  39  Colo.  207,  89  Pae.  Eep. 

App.  251,  30  Pae.  Rep.  40.  50;   Chapman  v.  Phillips  County,  17 

3  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  Colo.  App.  236,  68  Pae.  Rep.  134; 
1911,  See.  3335 ;  Rev.  Stats.,  1908,  See.  Farmers'  Ind.  D.  Co.  v.  Maxwell, •  4 
3335;    Laws,    1903,   p.    281,    Sec.    1;  Colo.  App.  447,  36  Pao.  Eep.  556. 

as  amended.  Laws,  1911,  Chap.  155,  p. 
469,  Sec.  1. 
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which  the  examination  is  being  held,  on  a  basis  of  30  per  cent  of  the 
total ;  third,  questions  on  his  experience  and  the  extent  of  his  prac- 
tice in  matters  relating  to  the  use  of  water  in  irrigation  or  for  other 
beneficial  purposes,  on  a  basis  of  40  per  cent  of  the  total."  The 
State  engineer  shall  examine  and  rate  the  examination  papers  of 
each  applicant,  and  shall  certify  to  the  Governor  a  list  of  the  names 
of  aU  those  receiving  a  rating  of  70  per  cent  or  over,  and  from  this 
list  the  Governor  shall  make  his  appointment,  subject  to  the  confir- 
mation of  the  senate.*  The  term  for  which  he  is  appointed  is  four 
years,  and  he  is  to  draw  the  salary  named  above  and  actual  ex- 
penses.s  He  must  take  the  oath  of  office  and  give  a  bond  in  the 
penal  sum  of  $5000.8 

The  powers  and  duties  of  the  division  engineers  are  to  have  gen- 
eral supervision  and  control  over  the  water  commissioners  of  the 
several  districts  within  his  division.  He  shall,  under  the  general 
supervision  of  the  State  engineer,  execute  the  laws  of  the  State  rela- 
tive to  the  distribution  of  water  in  accordance  with  the  right  of 
priority  of  appropriation,  as  established  by  judicial  decrees.  He 
has  the  authority  to  make  such  regulations  to  secure  the  equal  and 
fair  distribution  of  water  as  may,  in  his  judgment,  be  needed  in 
his  division  not  inconsistent  with  the  law.  Any  person  who  may 
deem  himself  injured  by  a  decision  of  the  division  engineer  may 
appeal  to  the  State  engineer,  who  is  given  the  power  to  suspend, 
amend,  or  confirm  the  order  complained  of.  He  is  given  the  power 
to  call  out  the  water  commissioners  of  his  district  and  to  perform 
the  regular  duties  of  a  water  commissioner.  He  must  devote  his 
entire  time  to  the  work  of  his  office.  He  shall  require  the  water 
commissioners  to  make  annual  reports.  He  himself  must  make  a 
complete  tabulated  report  to  the  State  engineer  on  or  before  the 
15th  of  November  of  each  year.'^  All  division  engineers  shall  be 
under  the  control  and  supervision  of  the  State  engineer,  and  may 

4  3   Colo.    Stats.   Ann.,   Morr.   Ed.,  1911,    See.    3343;    Eev.    Stats.,    1908, 

1911,    Sees.    3337-3340;    Eev.    Stats.,  Sec.  3343. 

1908,  Sees.  3337-3340;  Laws,  1903,  p.  13   Colo.    Stats.   Ann.,   Morr.   Ed., 

282,  Sees.  2-5.  1911,    See.    3344;    Eev.    Stats.,    1908, 

6  3    Colo.    Stats.   Ann.,   Morr.   Ed.,  Sees.  3344,  3348 ;  as  amended.  Laws, 

1911,  Sees.   3341,   3342;   Eev.   Stats.,  1911,  p.  472,  See.  4;  Farmers' Ind.  D. 

1908,   Sees.  3341,   3342;   as  amended,  Co.  v.  Agricultural  D.  Co.,  22  Colo.  513, 

Laws,  1911,  p.  471,  Sees.  2,  3.  45  Pac.  Eep.  444,  55  Am.  St.  Eep.  149 ; 

6  3   Colo.    Stats.   Ann.,    Morr.    Ed.,  McLean  v.  Farmers '  High  Line  Co.,  44 
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have  charges  preferred  against  them  for  malfeasance  in  ofS.ce,  neg- 
lect of  duty,  or  incompetency,  and  such  charges  may  be  heard  and 
determined  by  the  State  engineer.^ 

Water  Commissioners. — ^At  present  the  State  is  still  further  di- 
vided into  seventy  water  districts,  whose  boundaries  are  described 
by  the  statute.^  There  is  one  water  commissioner  for  each  of  said 
districts,  appointed  by  the  Governor,  selected  by  him  from  persons 
recommended  by  the  county  commissioners  of  the  counties  into 
which  water  districts  may  extend.  Said  commissioners  must  take 
an  oath  of  office  and  give  a  bond,  and  are  entitled  to  $5  per  day 
for  each  day's  service.  The  said  commissioners  shall  not  begin  their 
work  until  they  shall  be  called  upon  by  two  or  more  owners  or  man- 
agers or  persons  controlling  ditches  in  their  several  districts  by 
application  in  writing,  stating  that  there  is  a  necessity  for  their 
action ;  and  they  shall  not  continue  such  services  after  the  necessity 
therefor  shall  cease.  When  so  engaged  in  such  service  they  shaU 
devote  their  entire  time  to  the  same,  and  any  wilful  neglect  of  duty 
is  punishable  by  a  fine  of  $50. 

It  is  made  the  duty  of  such  water  commissioners  to  divide  the 
water  in  the  natural  streams  of  their  district  among  the  several 
ditches  taking  water  from  the  same,  according  to  the  prior  rights  of 
each  respectively;  in  whole  or  in  part  to  shut  and  fasten  the  head- 
gates  of  any  ditch  or  ditches  which,  in  the  time  of  scarcity  of  water, 
shall  not  be  entitled  to  water  by  reason  of  the  priority  of  rights 
of  others  below  them  on  the  same  stream.  They  are  invested  with 
the  powers  of  constables,  and  may  arrest  any  person  violating  his 
orders  relative  to  the  opening  or  shutting  down  of  headgates  or  the 
using  of  water.  They  may  appoint  not  to  exceed  two  deputies,  and 

Colo.  184,  98  Pae.  Kep.  16;  Chew  v.  Lamson  v.  VaUes,  27  Colo.  201,  61 

Fremont  Coiinty,  18  Colo.  App.  162,  70  Pac.  Eep.   231;    Sterling  Irr.   Co.  v. 

Pae.  Eep.  764;  Farmers' Ind.D.  Co.  V.  Downer,   19  Colo.   595,  36  Pae.  Eep. 

Maxwell,  4  Colo.  App.  447,  36  Pae.  787;   Clear  Creek  County  v.  McLean, 

Eep.  556.  Colo.  ,  115  Pac.  Eep.  525;" 

8  3  Colo.  Stats.  Ann.,  Morr.  Ed.  Presbyterian  College  v.  Poole,  25  Colo. 
1911,  Sec.  3345;  Eev.  Stats.,  1908,  50,  52  Pac.  Eep.  1103;  Fravert  v. 
See.  3345;  Laws,  1903,  p.  285,  Sec.  10.  Mesa   County,   39   Colo.   71,   88   Pac. 

9  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  Eep.  873;  Lake  Fork  D.  Co.  v.  Haley, 
1911,  Sees.  3353-3426 ;  Eev.  Stats.,  28  Colo.  513,  67  Pac.  Eep.  158 ;  Chap- 
1908,  Sees.  3353-3426 ;  Sees.  3370-  man  v.  PhUlips  County,  17  Colo.  App. 
3372;    as   amended,   Laws,   1909,   pp.  236,  68  Pac.  Eep.  134. 

427,  428. 
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may  employ  assistance  in  times  of  necessity.  They  may  make  exami- 
nations of  all  ditches  in  their  districts,  and  suppress  all  wasteful 
methods  in  the  use  or  application  of  water.  It  is  also  made  their  duty 
to  distribute  the  waters  decreed  and  to  protect  the  priority  of  rights 
of  the  respective  owners  of  water  rights  for  any  beneficial  purpose 
from  and  after  their  determination  by  the  Court.  "No  water  com- 
missioner or  irrigation  official  shall  make  any  division  or  distribu- 
tion of  water  between  the  users  thereof  from  the  same  ditch  or  res- 
ervoir." 1" 

All  water  commissioners  shall  make  reports  to  the  division  engi- 
neers of  their  division.^^  Any  water  commissioner  who  fails  to  per- 
form any  of  the  duties  imposed  upon  him  shall  be  deemed  guilty 
of  a  misdemeanor  and. punishable  by  a  fine  of  not  less  than  $50  nor 
more  than  $500.^2  He  may  also  be  removed  from  office  for  mal- 
feasance, neglect  of  duty,  or  incompetency  by  the  division  engineer, 
subject  to  review  by  the  State  engineer.^^ 

The  above  officials  have  jurisdiction  only  where  the  water  is  taken 
from  the  natural  streams  into  the  ditches  and  canals.  It  is  made  the 
duty  of  all  companies  furnishing  water  to  appoint  a  superintendent, 
who  shall  measure  to  each  person  taking  water  from  any  ditch  the 
pro  rata  share  of  water  to  which  he  is  entitled.^* 

10  3  Colo.   Stats.  Ann.,  Morr.  Ed.,  107  Pac.  Eep.  1068;  Squires  r.  Live- 

1911,    Sees.    3283,    3427-3439;     Eev.  zey,  46  Colo.  302,  85  Pac.  Eep.  181. 

Stats.,  1908,  Sees.  3283,  3427-3439.  H  3   Colo.   Stats.   Ann.,   Morr.   Ed., 

Pueblo    County   v.    Gould,    6    Colo.  1911,    Sec.    3350;    Eev.    Stats.,    1908, 

App.  44,  39  Pac.  Eep.  895;   Ortiz  v.  See.  3350.     Big  Thomson  etc.  Co.  v. 

Hansen,   35  Colo.   100,   83  Pae.  Eep.  Mayne-,  36  Colo.  355,  91  Pac.  Sep.  44. 

964.  •  12  3   Colo.   Stats.   Ann.,   Morr.   Ed., 

For  the  duties  and  powers  of  com-  1911,    See.    3439;    Eev.    Stats.,    1908, 

missioners,  see  Platte  Valley  Irr.  Co.  v.  See.  3439 ;  3  Colo.  Stats.  Ann.,  Morr. 

Suckers  Irr.  Co.,  25  Colo.  77,  53  Pae.  Ed.,    1911,    See.    3258;    Eev.    Stats., 

Rep.  334;   Chew  v.  Fremont  County,  1908,   Sec.  3258,  making  it  a  misde- 

18  Colo.  App.  162,  70  Pac.  Rep.  764;  meaner  for  tjie  water  commissioner  to 

Cache  La  Poudre  Irr.  Go.  v.  Hawley,  fail  to  promptly  measure  the  waters 

43  Colo.  32,  95  Pac.  Eep.  317;  Eob-  in  his  district  when  called  upon, 

ertson  v.  People,  40  Colo.  119,  90  Pae.  13  3   Colo.   Stats.   Ann.,  Morr.   Ed., 

Eep.  79;   Clear  Creek  County  v.  Mc-  1911,    See.    3345;    Eev.   Stats.,    1908, 

Lean, Colo.  ,  115  Pac.  Rep.  See.  3345. 

525;  Chapman  v.  PhUlips  County,  17  14  3   Colo.   Stats.   Ann.,   Morr.   Ed., 

Colo.  App.  236,  68  Pae.  Eep.  134;  Gun-  1911,    Sec.    3256;    Eev.    Stats.,    1908, 

nison  County  v.  Hider,  47  Colo.  443,  Sec.  3256;  Laws,  1897,  p.  305,  See.  3. 
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§  1775.  The  appropriation  of  water. — ^Although  the  State  of 
Colorado  was  the  first  to  adopt  the  system  of  State  control  of  the 
waters  within  its  boundaries  governing  the  distribution  and  use  of 
the  same,  it  never  went  to  the  extent  that  Wyoming  and  some  of  the 
other  States  have  gone  relative  to  its  appropriation  by  requiring  an 
appropriation  to  be  made  by  an  application  to  the  State  engineer. 
An  appropriation  is  instituted  by  the  commencement  of  the  actual 
surveys  for  or  the  construction  of  the  works  necessary  for  the  diver- 
sion of  the  water.  It  is  finally  consummated  by  the  actual  appHea- 
tion  of  the  water  to  some  beneficial  use  or  purpose  within  a  reason- 
able time  after  the  work  was  begun.  Even  the  notice  of  appropria- 
tion is  not  required.  1 

It  is,  however,  required  that  within  sixty  days  after  the  com- 
mencement of  such  construction  for  an  original  appropriation,  or 
the  change  of  location  or  the  enlargement  of  an  old  one,  every  per- 
son, association,  or  corporation  must  file  a  statement  under  oath  in 
the  ofSce  of  the  State  engineer  for  each  specific  claim,  in  such  form 
as  shall  seem  sufficient  and  satisfactory  to  the  State  engineer,  and 
accompanied  by  a  map  of  the  proposed  works,  and  showing  the 
point  of  location  of  the  headgate  of  the  proposed  structure,  the 
depth,  width,  grade,  and  length  of  each  ditch,  canal,  or  feeder  pro- 
posed ;  the  carrying  capacity  of  each  ditch,  canal,  or  feeder  in  cubic 
feet  per  second;  the  time  of  the  commencement  of  work  on  such 
structure,  which  time  may  be  the  date  of  the  commencement  of  the 
surveys  therefor,  or  of  the  commencement  of  actual  construction; 

White  V.  Farmers'  High  Line  etc.  Co.   v.   People,    8   Colo.   614,   9   Pac. 

Co.,  22  Colo.  191,  43  Pae.  Eep.1028,  Eep.  794. 

31  L.  E.  A.  828;   afE'g.  Id.  1  Colo.  "While  the  legislature  can  not  pro- 

App.  1,  31  Pae.  Eep.  345;  Cache  La  Mbit  the  appropriation  or  diversion  of 

Poudre  etc.  Co.  v.  Hawley,  43  Colo,  unappropriated  water  for  useful  pur- 

32,  95  Pac.  Eep.  317.  poses,  from  natural  streams  upon  the 

1  For   the  appropriation   of  water,  public  domain,  that  body  has  power  to 

see  Sees.  706-732.  regulate  the  manner  of  effecting  such 

The  first  appropriator  has  a  prior  appropriation  or   diversion.     Ijarimer 

right  to  the  extent  of  his  appropria-  etc.  Co.  v.  People,  supra. 

tion.     Schilling  v.  Eominger,  4  Colo.  The    passive    acceptance    of   water 

100.  flowing  into  a  canal  does  not  consti- 

"An  appropriation  is  "the  intent  to  tute  an  appropriation.    Smith  etc.  Co. 

take,  accompanied  by  some  open  phy-  v.  Colorado  etc.  Co.,  34  Colo.  485,  82 

sical  demonstration  of  the  intent,  and  Pac.  Eep.  940,  3  L.  E.  A.,  N.  B.,  1148. 
for  some  valuable  use."    Larimer  etc. 
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the  estimated  cost  of  the  project ;  and,  in  case  of  a  filing  of  a  reser- 
voir site,  the  statement  shall  show  the  height  of  the  proposed  dam, 
the  estimated  cost,  with  the  capacity  in  cubic  feet  and  the  surface 
area  for  each  foot  in  depth  of  water  stored  up  to  and  including  the 
high-water  mark.2 

In  case  of  change,  enlargement,  or  extension,  such  statement  shall 
show  the  matters  required  above,  referring  to  the  structure  before 
such  change  or  enlargement,  and  shall  then  state,  also,  the  infor- 
mation required  in  the  above  items,  second,  third,  fourth,  and  fifth, 
referring  to  the  structure  as  enlarged,  and  in  addition  thereto  state 
definitely  the  increase  in  capacity  to  be  added.  Whenever  the  sur- 
veys require  long  periods  of  time,  temporary  maps  and  statements 
may  be  made,  and  complete  maps  and  statements  may  be  filed  later.^ 

Such  statement  must  be  signed  and  sworn  to  by  the  person  or 
persons  in  whose  behalf  it  is  made ;  and  in  case  of  a  corporation,  by 
its  duly  authorized  agent  or  ofificer.    It  is  made  the  duty  of  the 


2  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sees.  3181,  3182;  Eev.  Stats., 
1908,  Sees.  3181,  3182,  as  amended 
Laws,  1911,  Chap.  288,  pp.  673,  674. 

A  provision  similar  to  the  above 
found  in  Laws,  1881,  pp.  161,  162,  was 
held  unconstitutional  for  the  reason 
that  the  title  of  the  Act  did  not  clearly 
express  the  subject  matter.  Lamar 
etc.  Co.  V.  Amity  etc.  Co.,  26  Colo. 
370,  58  Pac.  Eep.  600,  77  Am.  St.  Eep. 
261.  This  provision  was  afterward 
re-enacted  by  Laws,  1887,  p.  315; 
Laws,  1903,  p.  290,  See.  2,  and  Laws, 
1911,  as  above  indicated. 

See,  also,  Eio  Grande  etc.  Co.  v. 
Prairie  D.  Co.,  27  Colo.  225,  60  Pae. 
Eep.  726;  Denver  etc.  Co.  v.  Dotson, 
20  Colo.  304,  38  Pae.  Eep.  322;  Jarvis 
V.  State  Bank,  22  Colo.  309,  45  Pae. 
Eep.  505,  55  Am.  St.  Eep.  129;  Water 
Supply  etc.  Co.  v.  Larimer  etc.  Co.,  24 
Colo.  322,  51  Pac.  Eep.  496,  46  L.  E. 
A.  322;  Blake  v.  Boye,  38  Colo.  55, 
88  Pae.  Eep.  470,  8  L.  E.  A.,  N.  S., 
418;  O'Eiley  v.  Noxson,  49  Colo.  362, 
113  Pac.  Eep.  486;  Baldridge  v.  Leon 


Lake  etc.  Co.,  20  Colo.  App.  518,  80 
Pae.  Eep.  477;  Beaver  etc.  Co.  v.  St. 
Vrain  etc.  Co.,  6  Colo.  App.  130,  40 
Pae.  Eep.  1066. 

The  tiling  of  the  requisite  plats  and 
notices  of  an  appropriation,  the  com- 
mencement of  construction,  unless  ac- 
companied by  a  beneficial  use  of  the 
water,  constitutes  merely  an  inchoate 
right,  which  is  insufficient  to  bar  a 
junior  claimant  if  his  beneficial  use  of 
the  water  antedates  that  of  the  one 
who  began  first.  Conley  v.  Dyer,  43 
Colo.  22,  95  Pac.  Eep.  304. 

The  joint  filing  of  claim  to  water 
and  a  joint  building  of  a  ditch  to  con- 
vey water,  but  a  separate  application 
of  the  water  to  individual  property 
do  not  constitute  a  tenancy  in  com- 
mon. City  of  Telluride  v.  Davis,  33 
Colo.  355,  80  Pac.  Eep.  1051,  108  Am. 
St.  Eep.  101. 

3  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sec.  3183 ;  Eev.  Stats.,  1908,  Sec. 
3183,  as  amended,  Laws,  1911,  Chap. 
228,  p.  675. 
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State  engineer  to  examine  the  map  and  statement,  and  if  he  shall 
find  the  data  therein  contained  to  be  sufficient  and  satisfactory,  he 
shall  endorse  on  each  sheet  of  the  filing  "Accepted  for  filing  in  the 

office  of  the  State  engineer  of  Colorado,  on  the  day  of 

,"  and  attach  thereto  his  signature  and  seal.    He  shall 

then  cause  to  be  prepared  a  reproduction  of  each  sheet  of  the  filing 
so  endorsed  and  shall  forward  such  prints  to  the  claimant,  who  shall 
cause  a  copy  of  the  same  to  b»  filed  in  the  office  of  the  county  re- 
corder of  the  county  in  which  the  headgate  of  the  proposed  struc- 
ture or  in  which  the  proposed  reservoir  shall  lie.* 

The  appropriation  of  water  in  Colorado  is  finally  consummated 
by  the  actual  application  of  the  water  to  the  beneficial  use  or  pur- 
pose for  which  it  was  intended.^ 

§  1776.  The  standard  of  measurement. — The  old  standard  of 
measurement  of  water  was  the  miner's  inch,  and  by  an  old  statute 
it  was  provided :  ' '  Every  inch  shall  be  considered  equal  to  an  inch 
square  orifice  under  a  five-inch  pressure,  and  a  five-inch  pressure 
shall  be  from  the  top  of  the  orifice  of  the  box  put  into  the  banks  of 
the  ditch,  to  the  surface  of  the  water;  said  boxes,  or  any  slot  or 
aperture  through  which  such  water  may  be  measured,  shall  in  all 
eases  be  six  inches  perpendicular,  inside  mieasurement,  exoept  boxes  . 
delivering  less  than  twelve  inches,  which  may  be  square,  with  or 
without  slides;  all  slides  for  the  same  shall  move  horizontally,  and 
not  otherwise ;  and  said  box  put  into  the  banks  of  ditch  shall  have 
a  descending  grade  from  the  water  in  ditch  of  not  less  than  one- 
eighth  of  an  inch  to  the  foot."  ^ 

By  the  Act  of  1881,  providing  for  the  adjudication  of  water 
rights,  it  was  provided  that  the  decrees  should  describe  "such 

4  3  Golo.  Stats.  Ann.,  Morr.  Ed.,  ed. ' '  Thomas  v.  Gtiiraud,  6  Colo.  530. 
1911,    Sees.    8185-3187;    Eev.    Stats.,         See,  also,  Platte  Water  Co.  v.  North- 

1908,    Sees.    3185-3187,    as    amended,  em  Colo.  Irr.  Co.,  12  Colo.  525,  21  Pac. 

Laws,  1911,  Chap.  228,  pp.  675,  676.  Hep.  711;  Sieber  v.  Frink,  7  Colo.  148, 

Conley  v.  Dyer,  43  Colo.  22,  95  Pae.  2  Pae.  Eep.  901. 
Eep.  304.  1 5    Colo.    Stats.    Aim.,   Morr.   Ed., 

6  See  Sees.  725-727.  1911,  See.  7026;  Eev.  Stats.,  1908,  Sec. 

Conley  v.  Dyer,  43  Colo.  22,  95  Pae.  7026;  Laws,  1874,  p.  308,  See.  1, 
Eep.  304.  Note  the  difference  between  the  min- 

"The  true  test  of  appropriation  of  er's  inch  in  California,   where  it  is 

water    is,  the    successful    application  measured  under  a  four-inch  pressure, 

thereof  to  the  beneficial  use  intend-  Sec.  1730. 
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amount  of  water  by  cubic  feet  per  second  of  time,  if  evidence  shall 
show  sufficient  data  to  ascertain  such  cubic  feet,"  etc.^ 

By  the  Act  of  1889,  providing  for  the  duties  of  the  State  engi- 
neer, it  is  provided :  "The  State  engineer  shall  use  in  all  his  calcu- 
lations, measurements,  records,  and  reports  the  cubic  foot  per  sec- 
ond as  the  unit  of  measurement  of  flowing  water,  and  the  cubic  foot 
as  to  unit  of  measurement  of  volume."  ^ 

By  the  Act  of  1903,  in  the  statements  of  construction  of  works, 
"the  carrying  capacity  of  each  ditch,  canal,  or  feeder  in  cubic  feet 
per  second"  must  be  set  forth  by  the  appropriator.* 

§  1777.  Ditches  and  canals — ^Measuring  devices. — The  owner 
or  owners  of  any  ditch  for  irrigation  or  other  purposes  shall  care- 
fully maintain  the  embankments  thereof,  so  that  the  waters  of  such 
ditch  may  not  flood  or  damage  the  premises  of  others,  and  shall 
make  a  tail  ditch,  so  as  to  return  the  water  in  such  ditch  with  as 
little  waste  as  possible  into  the  stream  from  which  it  was  taken. 
Vested  rights  must  not  be  impaired.  The  owners  of  ditches  must 
maintain  bridges  where  they  cross  highways;  and  if  not  bridged 
within  three  days  it  is  made  the  duty  of  the  supervisor  of  the  road 
district  to  construct  such  bridges  and  call  upon  the  owners  to  pay 
the  expenses  for  the  same.  If  the  owners  refuse  to  pay,  suit  may  be 
brought  by  the  supervisor  in  the  justice  of  the  peace  court  for  such 
claim,  and  the  sum  of  $10  in  addition  thereto,  as  damages  arising 
from  the  delay  of  such  owners.^  It  is  also  provided  that  ditch  com- 
panies must  keep  highways  open  for  safe  and  convenient  travel.^' 
"The  owner  of  any  irrigating  or  mill  ditch  shall  carefully  maintain 

2  3   Colo.   Stats.    Ann.,   Morr.   Ed.,  1911,    Sees.    3233-3237;    Eev.    Stats., 

1911,  See.  3284;  Bev.  Stats.,  1908,  Sec.  1908,  Sees.  3233-3237. 

3284;  Laws,  1881,  p.  144,  See.  4.  Old  v.  Keener,  22  Colo.  6,  43  Pae. 

For  the  adjudication  of  rights,  see  Rep.  127;  Ureeley  Irr.  Co.  v.  House, 

Sees.  1790-1793.  14  Colo.  549,  24  Pae.  Eep.  329;  Dis. 

s  3    Colo.    Stats.    Ann.,   Morr.   Ed.,  Op.  Garnett  ete.  Co.  v.  Sampson,  48 

1911,  See.  3330;  Rev.  Stats.,  1908,  See.  Colo.  285,  110  Pae.  Eep.  79. 

3330;  Laws,  1889,  p.  374,  See.  10.  2  4   Colo.   Stats.,   Ann.,   Morr.   Ed., 

4  3    Colo.    Stats.    Ann.,    Morr.   Ed.,  1911,  See.  5829;  Eev.  Stats.,  1908,  See. 

1911,  See.  3182;  Eev.  Stats.,  1908,  See.  5829. 

3182;  Laws,  1903,  p.  2,90,  See.  2.  Highline  Canal  Co.  v.  Westlake,  23 

13    Colo.    Stats.   Ann.,   Morr.   Ed.,  Colo.  26. 
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and  keep  the  embankments  thereof  in  good  repair  and  prevent  the 
water  from  wasting."  3 

"During  the  summer  season  it  shall  not  be  lawful  for  any  person 
or  persons  to  run  through  his  or  their  irrigating  ditch  any  greater 
quantity  of  water  than  is  absolutely  necessary  for  irrigating  his  or 
their  said  land,  and  for  domestic  and  stock  purposes,  it  being  the 
intent  and  meaning  of  this  section  to  prevent  the  wasting  and  use- 
less discharge  and  running  awaiy  of  water."*  The  violation  of  this 
provision  is  made  punishable  in  a  sum  of  not  less  than  $100.* 

Ditches  and  canals  running  through  cities  of  the  first  class  must 
be  covered,  and  the  heads  must  be  latticed,  so  that  persons  or  animals 
can  not  accidentaiUy  enter  therein.  For  the  failure  to  cover  or 
lattice,  the  owner  shall  forfeit  the  sum  of  $50  for  each  and  every 
day  such  failure  shall  continue.^  Such  penalty  to  be  recovered  in 
a  civil  action;  said  action  not  to  be  a  bar  to  an  action  for  special 
damages  by  any  person  who  shall  have  suffered  such  damages. 

Good  and  sufficient  headgates  must  be  maintained,  and  "owners 
of  all  ditches  shaU  be  liable  for  all  damages  resulting  from  their 
neglect  or  refusal  to  comply"  with  such  provisions.^  Headgates 
arid  wastegates  must  be  constructed  and  maintained  by  the  owners, 
and  in  case  of  failure  or  neglect,  or  refusal  to  do  so,  after  five  days' 
notice  has  been  given  by  the  water  commissioner  or  the  State  engi- 
neer, then  they  must  be  constructed  by  the  commissioner  of  the  dis- 
trict, and  the  expenses  therefor  may  be  collected  in  the  same  manner 
as  is  provided  in  case  of  failure  to  build  and  maintain  bridges.'' 

8  3    Colo.    Stats.    Ann.,   Morr.   Ed.,  Cities    of    the    first    class    embrace 

1911,  See.  3238;  Eev.  Stats.,  1908,  Sec.  those  with  a  population  over  15,000. 

3238.  Platte  etc.  Co.  v.  DoweU,  17  Colo. 

See  cases  cited  in  last  note;   also,  376,  30  Pao.  Eep.  68. 

Catlin  etc.  Co.  v.  Best,  2  Colo.  App.  6  3    Colo.    Stats.   Ann.,   Morr.   Ed., 

481,  31  Pae.  Eep.  391.  1911,   Sees.   3244,   3245;   Eev.  Stats., 

4  3    Colo.    Stats.   Ann.,   Morr.   Ed.,  1908,  Sees.  3244,  3245. 

1911,   Sees.   3239,   3240;   Eev.   Stats.,  Catlin  etc.  Co.  v.  Best,  2  Colo.  App. 

1908,  Sees.  3239)  3240.  481,  31  Pae.  Eep.  391. 

Wright  V.  Platte  Valley  Irr.  Co.,  27  7  See  supra. 

Colo.  322,  61  Pae.  Eep.  603;  Dis.  Op.  3  Colo  Stats.  Ann.,  Morr.  Ed.,  1911, 

Garnett  etc.  Co.  v.  Sampson,  48  Colo.  Sees.   3244,   3246;   Eev.   Stats.,   1908, 

285,  110  Pae.  Eep.  79.  Sees.  3244,  3246;  Laws,  1881,  p.  165, 

B3   Colo.    Stats.   Ann.,    Morr.   Ed.,  See.  1;  Laws,  1889,  p.  161,  See.  1. 

1911,    Sees.    3241-3243;    Eev.    Stats.,  Boglino  v.  Giorgetta,  20  Colo.  App. 

1908,    Sees.    3241-3243 ;    Laws,    1887,  338,  78  Pae.  Eep.  612. 
p.  65,  Sees.  1-3. 
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Suitable  locks  and  fastenings  must  also  be  provided  by  the  owners ; 
if  not  furnished  by  the  owners  the  commissioner  may  furnish  them 
and  collect  in  the  same  manner  the  expenses  therefor.* 

Suitable  and  proper  measuring  flumes,  weirs,  and  devices  for 
measuring  water  must  be  constructed  and  maintained  by  the  owners, 
and  in  the  manner  and  form  as  prescribed  by  the  State  engineer. 
If  not  so  constructed,  the  officer  in  charge  may  refuse  the  delivery 
of  water  until  they  are  constructed.  The  owners  are  also  made 
liable  for  all  damages  resulting  from  their  neglect  or  refusal  to 
comply  with  the  above  provision;  and  any  owner  who  shall  divert 
water  from  the  stream  into  any  such  works  contrary  to  the  orders 
of  the  State  engineer,  division  engineer,  or  water  commissioner  shall 
be  deemed  guilty  of  a  misdemeanor  and  be  punishable  by  a  fine  not 
to  exceed' $500,  and  each  day  of  violation  shall  be  deemed  a  separate 
offense.  The  owners  of  any  ditch,  canal,  or  reservoir  transferring 
water  from  one  natural  stream  to  another,  or  from  a  reservoir, 
ditch,  or  flume  to  a  stream,  must  also  construct  proper  measuring 
flumes  or  weirs  with  self -registering  devices,  if  required  by  the  State 
engineer,  for  the  proper  and  accurate  determination  of  the  amount 
and  flow  of  water  turned  into,  carried  through,  and  diverted  out  of 
the  natural  stream.  The  State  engineer  or  division  engineer  shall 
rate  the  measuring  flumes  and  weirs,  and  the  original  notes  of  such 
rating,  together  with  a  complete  table  compiled  therefrom,  shall  be 
filed  as  a  part  of  the  records  of  the  State  engineer.^  All  headgates, 
measuring  weirs,  flumes,  and  devices  are  under  the  supervision  at 
all  times  of  the  State  engineer,  the  division  engineer  of  the  water 
division,  and  the  water  commissioner  of  the  water  district.^o 

The  owners  or  persons  in  control  of  any  canal  or  ditch  used  for 
irrigating  purposes  shall  maintain  the  same  in  good  order  and  re- 

8  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  Ed.,  1911,  See.  3329 ;  Eev.  Stats.,  1908, 
1911,  Sees.  3247,  3248;  Eev.  Stats.,  See.  3329,  requiring  owners  of  ditches 
1908,  Sees.  3247,  3248,  the  last  section  to  construct  and  maintain  measuring 
as  amended.  Laws,   1911,  Chap.   153,  weirs. 

p.  463,  See.  1.  lo  3   Colo.   Stats.  Ann.,  Morr.  Ed., 

9  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  1911,  See.  3252;  Rev.  Stats.,  1908, 
1911,  Sees.  3248-3250;  Rev.  Stats.,  See.  3252,  as  amended.  Laws,  1911, 
1908,  Sees.  3248-3250,  as  amended,  Chap.  153,  p.  466,  See.  5.  See,  also. 
Laws,  1911,  Chap.  153,  p;  463,  Sees.  3  Colo.  Stats.,  swpra,  Sees.  3223,  3329; 
1-3.  Eev.  Stats.,  Sees.  3223,  3329. 

See,  also,  3  Colo.  Stats.  Ann.,  Morr. 
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pair,  ready  to  receive  water  by  April  15  in  each  year,  and  shall  con- 
struct the  necessary  outlets  in  the  banks  for  the  proper  delivery 
of  the  water  to  the  persons  entitled  thereto.  ^^ 

§  1778.  Ditches  and  canals — Rights  of  way  therefor. — Under 
the  early  statute  of  the  Territory  of  1861,i  it  was  held  by  the  Terri- 
torial Supreme  Court  that  irrigation  being  considered  a  cUmatic 
necessity,  makes  the  right  of  ditch  transit,  which  is  essential  to  its 
enjoyment,  analogous  to  the  case  of  ways  of  necessity,  and  that 
rights  of  way  for  such  ditches  might  be  acquired  without  condem- 
nation or  compensation.  In  other  words,,  one  acquiring  a  tract  of 
real  property  acquired  the  title  thereto  subject  to  all  rights  of  way 
necessary  for  this  purpose.^  But  the  later  Territorial  eases  ques- 
tioned this  rule  as  being  in  violation  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States.^  Since  the  adoption  of 
the  State  constitution  it  is  held  that  rights  of  way  for  these  purposes 
can  not  be  acquired  against  the  wishes  of  the  land  owner  except  upon 
condemnation  proceedings,  and  upon  the  payment  of  just  compensa- 
tion, and  thus  making  the  rule  in  these  cases  uniform  with  the  rule 
in  other  eases  where  private  property  is  sought  for  public  uses.* 

Persons  or  corporations  are  entitled  to  rights  of  way  through 

11  3  Colo.   Stats.  Ann.,  Morr.  Ed.,  *  See  the  cases  cited  in  the  folloir- 

1911,   Sec.    3255;    Eev.    Stats.,    1908,  ing  notes. 

Sec.  3255;  Laws,  1887,  p.  305,  Sec.  2.  The  irrigation  laws  of  the  State  do 

Downey  v.  Twin  Lakes  etc.  Co.,  41  "<>*  authorize  a  person  to  injure  the 

Colo.  385,  92  Pae.  Rep.  946.  ^^""^    °*    "*''«"    ""    constructing    his 

For  the  duties  in  case  of  an  exten-  ^"<=''«^  ^"^°"*   ^  P"°''  purchase  or 


sion  of  a  ditch,  see  Patterson  v.  Brown 


condemnation,    and    the    payment    of 

_   „  .       .         _,,„,„       „  compensation.     Nippel   v.   Forker,   9 

etc.,  3  Colo.  App.  511,  34  Pac.  Sep.  ^olo.   App.    106,   47   Pac.   Rep.   766; 

^^^-  aff'd  in  26  Colo.  74,  56  Pac.  Eep.  577. 

1  Laws,  1861,  p.  67,  Sec.  2.  gee,  also,  Blake  v.  Boye,  38  Colo. 

2  SehiUing  v.  Eominger,  4  Colo.  55^  gg  Pao.  Eep.  470,  8  L.  R.  A.,  N.  S., 
100;  Yunker  v.  Nichols,  1  Colo.  551,  418;  Lamar  Canal  Co.  v.  Amity  etc. 
8  Morr.  Min.  Eep.  64;  Branagan  v.  Co.,  26, Colo.  370,  58  Pac.  Rep.  600, 
Dulaney,  8  Colo.  413,  8  Pac.  Eep.  669.  77  Am.   St.  Eep.   261 ;   Great  Plains 

3  Crisman  v.  Heiderer,  5  Colo.  589,  etc.  Co.  v.  Lamar  etc.  Co.,  31  Colo.  96, 
where  it  was  held  that  the  rule  in  the  71  Pac.  Eep.  1119. 

case  of  Tunker  t.  Nichols  should  be  A    right    of    way    so    acquired    is 

confined  "to  the  narrowest  limits."  merely  an  easement.     Smith  etc.  Co. 

For  the  acquisition  of  rights  of  way,  v.  Colorado  etc.  Co.,  34  Colo.  485,  82 

see  Sees.  972-993,  Pac.  Eep.  940,  3  L.  R.  A.,  N.  8.,  1148. 
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farms  and  tracts  of  land  for  the  purpose  of  constructing  ditches, 
canals,  or  other  works.  Such  a  right  of  way  shall  extend  only 
to  a  ditch,  dike,  or  cutting  sufficient  for  the  purpose  required. 
Upon  the  refusal  of  the  owners  of  tracts  of  land  through  which  it 
is  proposed  to  run  a  ditch  to  allow  a  passage  through  their  prop- 
erty the  person  or  persons  desiring  to  open  such  ditch  may  proceed 
to  condemn  and  take  the  right  of  way  therefor  under  the  provisions 
of  the  statutes  concerning  eminent  domain.^ 

No  tract  or  parcel  of  improved  or  occupied  land  shall,  without  the 
written  consent  of  the  owner,  be  subjected  to  the  burden  of  two  or 
more  irrigating  ditches,  when  the  same  object  can  feasibly  and 
practically  be  attained  by  one  ditch.  The  shortest  route  must  be 
taken  upon  which  the  ditch  can  be  constructed  with  uniform,  or 
nearly  uniform,  grade,  and  discharge  the  water  at  a  point  where  it 
can  be  conveyed  to  the  lands  of  the  persons  constructing  such  ditch. 
No  person  having  constructed  a  ditch  shall  prohibit  or  prevent  any 
other  person  from  enlarging  or  using  the  same  upon  the  payment  of 
a  reasonable  proportion  of  the  cost  of  construction. ^ 


B3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sees.  3167-3169;  Rev.  Stats., 
1908,  Sees.  3167-3169;  Laws,  1861,  p. 
67,  Sees.  2-9. 

For  proceedings  in  condemnation, 
see  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sees.  2415-2434;  Eev.  Stats., 
1908,  Sees.  2415-2434. 

See,  also,  for  constitutional  provi- 
sions, Art.  n,  Sees.  14,  15,  25;  also, 
Art.  XVI,  See.  7;  See.  1772. 

Yunker  v.  Nichols,  1  Colo.  551,  8 
Morr.  Min.  Eep.  64;  Tripp  v.  Over- 
acker,  7  Colo.  75,  1  Pae.  Eep.  695; 
Junction  Creek  etc.  Co.  v.  Durango,  21 
Colo.  194,  40  Pae.  Eep.  356;  Downing 
v.  More,  12  Colo.  316,  20  Pae.  Eep. 
766;  Schneider  v.  Schneider,  36  Colo. 
518,  86  Pae.  Eep.  347;  Ortiz  v.  Han- 
sen, 35  Colo.  100,  83  Pae.  Eep.  964; 
De  Graffenried  v.  Savage,  9  Colo. 
App.  131,  47  Pae.  Eep.  902;  Warner 
V.  Gunnison,  2  Colo.  App.  430,  31  Pae. 
Eep.  238;  Boglino  v.  Giorgetta,  20 
Colo.   App.   338,   78   Pae.   Eep.    612; 


Smith  etc.  Co.  v.  Colorado  etc.  Co., 
34  Colo.  485,  82  Pae.  Eep.  940,  3  L. 
E.  A.,  N.  S.,  1148 ;  Water  Supply  etc. 
Co.  v.  Larimer  etc.  Co.,  24  Colo.  322, 
51  Pae.  Eep.  496,  46  L.  E.  A.  322; 
Thompson  v.  De  Weese  ete.  Co.,  25 
Colo.  243,  53  Pae.  Eep.  507.  The 
statute  requiring  that  commissioners 
shall  determine  the  necessity  for  the 
taking  is  constitutional.  The  consti- 
tution recognizes  the  right  of  eminent 
domain,  but  the  legislature  may  im- 
pose such  limitations  as  will  not  pre- 
vent the  exercise  of  the  right.  Gib- 
son V.  Cann,  28  Colo.  499,  66  Pae.  Eep. 
879. 

6  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sees.  3170-3172;  Eev.  Stats., 
1908,  Sees.  3170-3172;  Laws,  1881, 
p.  164,  Sees.  1,  2. 

Tripp  V.  Overacker,  7  Colo.  72,  1 
Pae.  Eep.  695;  Downing  v.  More,  12 
Colo.  318,  20  Pae.  Eep.  766;  San  Luis 
ete.  Co.  V.  Kenilworth  ete.  Co.,  3  Colo. 
App.   244,  32  Pae.  Eep.   860;   Union 
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In  case  the  channel  of  any  natural  stream  becomes  changect  from 
any  cause,  so  as  to  prevent  any  ditch,  canal,  feeder,  or  reservoir 
from  receiving  the  proper  inflow  of  water  to  which  it  may  be  en- 
titled, the  owner  thereof  has  the  right  to  extend  the  head  of  such 
ditch  to  such  distance  up  the  stream  as  may  be  necessary  to  receive 
such  flow,  and  for  that  purpose  the  owner  may  maintain  proceed- 
ings in  condemnation:  Provided,  however,  that  no  such  extension 
shall  interfere  with  the  complete  use  or  enjoyment  of  any  ditch, 
canal  or  feeder  J 

' '  This  Act  shall  apply  to  and  affect  only  ditches,  canals,  or  feed- 
ers used  for  carrying  water  for  the  purpose  of  irrigation,  and  for 
no  other  purpose  whatever."  8 

A  right  of  way  is  given  to  conduct  Turater  through  the  channels 
of  the  natural  streams,  and  of  reclaiming  an  equivalent  amount 
below,  with  due  allowance  made  for  seepage  and  evaporation,  the 
amount  to  be  determined  by  the  State  engineer  or  the  commissioner 
of  the  district,  under  his  directions.^ 

Whenever  the  owner  or  owners  of  any  parcel  or  parcels  of  land 
desire  to  construct  a  drain  for  the  purpose  of  carrying  off  surplus 
water,  a  right  of  way  for  the  same  may  be  acquired  by  condemna- 
tion proceedings.!" 

By  the  Act  of  April  23,  1909,"  amending  the  Act  of  April  12, 
1905,12  it  is  provided  that  the  State  board  of  land  commissioners 
may  grant  the  right  of  way,  upon  such  terms  as  the  board  shall  de- 

Pac.  E.  Co.  V.  Colorado  etc.  Co.,  30  Colo.  370,  58  Pac.  Eep.  600,  77  Am. 

Colo.  133,  69  Pac.  Eep.  564;  Nichols  St.  Eep.  261. 

T.  MelntoBh,  19  Colo.  22,  34  Pae.  Eep.  «  3    Colo.   Stats.    Ann.,   Morr.   Ed., 

278;  Sand  Creek  etc.  Co.  v.  Davis,  17  l^H*    See.    3174;    Eev.    Stats.,   1908, 

Colo.  326,  29  Pae.  Eep.  742;  Junction  S^"-  ^174;  Laws,  1881,  p.  162,  See.  3. 

City   etc.    Co.    v.   Durango,   21    Colo.  '^   Colo.    Stats.   Ann.,   Morr.   Ed., 

-,nA    Ar,  T,       T>       o;rc    w  4.      a       i  l^H.    Secs.  3203,  3222-3225;    Eer. 

194,  40  Pac.  Eep.  356;  Water  Supply  ..^^     '      ,„„„  „     '  „„„„     „„„'.„_ 

'  ,     /         '    „      „,  X/  Stats.,    1908,  Sees.  3203,   3222-3225; 

etc.  Co.  V.  Larimer  etc.  Co.,  24  Colo.  ^    3 

322,  51  Pac.  Eep.  496,  46  L.  E.  A.  ^^q^' ^    176,  Sees.  1-3. 

322.  10  Laws,  1893,  p.  258,  Sec.  1. 

7  3   Colo.    Stats.   Ann.,   Morr.    Ed.,         gee,  also,  for  drainage.  Sec.  1798. 
1911,    See.   3173;    Eev.    Stats.,    1908,         See,    for    drainage    districts,    Sec. 

See.  3173;  Laws,  1881,  p.  161,  Sec.  1.  1799. 

See,  also,  for  proceedings  for  chang-         ll  4  Colo.   Stats.  Ann.,  Morr.   Ed., 

ing  point  of  diversion,  Sec.  1779.  1911,   See.   5196;   Laws,   1909,  Chap. 

Crisman  v.  Heiderer,  5  Colo.  589;  207,  p.  502,  Sec.  1. 
Lamar  Canal  Co.  t.  Amity  etc.  Co.,  26  12  Laws,  1905,  p.  332,  Sec,  35. 
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termine,  for  any  ditch  or  reservoir,  and  all  conveyances  of  State 
lands  thereafter  made  shall  contain  a  reservation  of  such  rights  of 
way. 

§  1779.  Ditches  and  cajials— Special  proceedings  to  change 
point  of  diversion. — ^As  the  rights  of  a  certain  ditch  or  canal  tak- 
ing water  from  the  natural  streams  in  Colorado  are  finally  deter- 
mined by  a  decree  of  the  Court  under  the  statutory  proceedings 
therefor,!  and  as  in  that  decree  the  point  of  diversion  is  designated 
and  fixed,  any  change  of  that  point  must  also  be  made  by  a  decree 
of  the  Court  in  proceedings  provided  specially  for  that  purpose.^ 

By  the  Act  approved  March  27,  1903,  as  amended,^  every  ditch 
owner  desirous  of  changing  in  whole  or  in  part  the  point  or  points 
of  diversion  from  any  of  the  streams  of  the  State  shall  present  a 
petition  to  the  District  Court  from  which  the  original  decree  was 
issued,  praying  that  the  change  be  granted.  The  practice  and  pro- 
cedure, save  as  in  the  Act  provided,  shall  be  the  same  as  if  the  pe 
tition  were  for  an  original  statutory  decree.  The  Court  shall  require 
proof  that  all  parties  who  may  be  affected  by  the  change  have  been 
duly  notified  in  the  proceedings,  and  shall  hear  evidence  and  deter- 
mine whether  such  change  will  injuriously  affect  the  vested  rights 
of  others.  A  decree  shall  be  entered  permitting  the  change  as 
prayed  for,  unless  it  appear  that  such  change  will  injuriously  affect 
the  vested  rights  of  others;  and  if  such  injury  appear,  the  Court 
shall  decree  the  change  only  upon  such  terms  and  conditions  as  may 
be  necessary  to  prevent  such  injurious  effect,  or  to  protect  the  par- 
ties affected,  or,  if  impossible  to  do  so,  may  deny  said  application. 
Several  applications  may  be  consolidated  in  one  petition.  Upon 
the  granting  of  a  decree  the  petitioner  shall  cause  to  be  prepared 
certified  copies  of  the  same,  and  shall  cause  filings  thereof  with 
the  county  clerk  of  the  county  in  which  the  new  point  of  diversion 
is  or  is  to  be  located,  and  also  in  the  office  of  the  State  engineer. 
The  State  engineer  shall  immediately  issue  notices  to  the  water 
commissioners  in  the  water  districts  affected,  and  to  the  division 
engineer  or  superintendents  in  said  division.    In  case  the  change 

ISee,  also.  See.   1792.  1911,    Sees.    3226-3231;    Eev.    Stats., 

2  For  changes  which  may  be  made,  1908,  Sees.  3226-3231;  Laws,  1903, 
see  Sees.  856-873.  Chap.  124,  p.  278,  Sees.  1-6. 

8  3    Colo.    Stats.   Ann.,   Morr.    Ed., 
206 — ^Kinn.  on  Irr. 
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is  from  one  district  to  another,  the  petitioner  shall  file  a  copy  of  the 
decree  in  the  court  having  jurisdiction  of  the  statutory  water  adju- 
dications in  the  district  of  the  new  point  of  diversion,  and  there- 
upon, on  motion,  the  court  in  which  the  copy  is  so  filed  shaU  order 
a  record  of  the  decree  of  change,  and  the  original  decree  theretofore 
entered  shall  accordingly  stand  modified  as  to  the  matters  contained 
in  said  decree  of  change.  ^ 

Bearguments  and  reviews  of  and  appeals  from  decrees  so  entered 
may  be  had  as  in  the  case  of  statutory  water  adjudications :  Pro- 
vided, however,  they  be  prayed  within  thirty  days  from  the  time  of 
entering  the  decree  complained  of.* 

If  in  making  such  change  it  is  found  that  any  vested  right  will  be 
interfered  with,  further  proceedings  must  be  had  in  condemnation.^ 


4  Ft.  Lyon  Canal  Co.  v.  Chew,  33 
Colo.  392,  81  Pac.  Eep.  37;  New 
Cache  La  Poudre  etc.  Co.  v.  Water 
Supply  etc.  Co.,  29  Colo.  469,  68 
Pac.  Eep.  781;  Strickler  v.  Colorado 
Springs,  16  Colo.  61,  26  Pae.  Eep. 
313,  25  Am.  St.  Eep.  245;  Lower 
Latham  D.  Co.  v.  Bijou  etc.  Co.,  41 
Colo.  212,  93  Pac.  Eep.  483;  Muke  v. 
Ford,  35  Colo.  112,  84  Pac.  Eep.  469 ; 
Fulton  etc.  Co.  v.  Meadow  etc.  Co., 
35  Colo.  558,  86  Pac.  Eep.  748;  New 
Cache  etc.  Co.  v.  Arthur  etc.  Co.,  37 
Colo.  530,  87  Pac.  Eep.  799;  Ashen- 
felter  v.  Carpenter,  37  Colo.  534,  87 
Pac.  Eep.  800;  Baer  Bros.  etc.  Co.  v. 
Wilson,  38.  Colo.  101,  88  Pac.  Eep. 
265;  Bates  v.  Hall,  44  Colo.  360,  98 
Pac.  Eep.  3;  Eobertson  v.  WUmoth, 
40  Colo.  74,  90  Pac.  Eep.  95;  Wads- 
worth  etc.  Co.  V.  Brown,  39  Colo.  57, 
88  Pae.  Eep.  1060;  Crippen  v.  Glas- 
gow, 38  Colo.  104,  87  Pae.  Eep.  1073; 
Coffin  T.  Left  Hand  D.  Co.,  6  Colo. 
443;  Thomas  v.  Guiraud,  6  Colo.  530; 
Sieber  v.  Frink,  7  Colo.  148,  2  Pae. 
Eep.  901;  Hammond  y.  Eose,  11  Colo. 
524,  19  Pac.  Eep.  466,  7  Am.  St.  Eep. 
258 ;  Greer  v.  Heiser,  16  Colo.  306,  26 
Pae.  Eep.  770;  Wyatt  v.  Larimer  etc. 


Co.,  18  Colo.  298,  33  Pac.  Eep.  144, 

36  Am.  St.  Eep.  280;  Nichols  v.  Mc- 
intosh, 19  Colo.  22;  34  Pac.  Eep.  278; 
KJDowles  T.*  Clear  Creek  etc.  Co.,  18 
Colo.  209,  32  Pac.  Eep.  279;  Cache 
La  Poudre  etc.  Co.  r.  Water  Supply 
etc.  Co.,  25  Colo.  161,  53  Pac.  Eep. 
331,  46  L.  E.  A.  175,  71  Am.  St.  Eep. 
131;  Handy  D.  Co.  v.  Louden  etc. 
Co.,  27  Colo.  515,  62  Pae.  Eep.  847;. 
Hallet  V.  Carpenter,  37  Colo.  30,  86 
Pae.  Eep.  317;  Diez  v.  Hartbauer,  46 
Colo.  599,  105  Pac.  Eep.  868;  Vogel 
V.  Minnesota  Canal  Co.,  47  Colo.  534, 
107  Pac.  Eep.  1108;  Fuller  v.  Swan 
Eiver  M.  Co.,  12  Colo.  12,  19  Pac. 
Eep.  836,  16  Morr.  Min.  Eep.  252; 
New  Cache  etc.  Co.  v.  Arthur  Irr.  Co., 

37  Colo.  530,  87  Pac.  Eep.  799;  Downs 


Colo. 


124  Pac. 


V.   Eeno,  ■ 
Eep.  582. 

Seven  Lakes  Ees.  Co.  v.  New  Love- 
land  etc.  Co.,  40  Colo.  382,  93  Pac. 
Eep.  485,  17  L.  E.  A.,  N.  S.,  329, 
holding  that  a  change  may  be  made 
from  agricultural  use  to  another. 

B3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  See.  3173;  Eev.  Stats.,  1909, 
Sec.  3173  J  Laws,  1881,  p.  161,  SecL 
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§  1780.  Sale  and  conveyance  of  water  rights. — "In  the  convey- 
ance of  water  rights  hereafter  made  in  this  State,  in  all  cases  except 
where  the  ownership  of  stock  in  ditch  companies  or  other  companies 
constitute  the  ownership  of  a  water  right,  the  same  formalities  shall 
be  observed  and  complied  with  as  in  the  conveyance  of  real  estate. ' '  ^ 

§  1781.  Reservoirs  and  reservoir  rights. — Reservoirs  may  be 
constructed  and  water  stored  therein.  Lands  may  be  condemned 
for  the  purpose  of  such  reservoirs  and  for  the  ditches  for  carrjring 
such  water  to  and  from  such  reservoirs.^  No  reservoir  of  a  capacity 
of  more  than  75,000,000  cubic  feet  of  water,  or  having  a  dam  or  em- 
bankment in  excess  of.  ten  feet  in  vertical  height,  and  covering  an 
area  of  more  than  twenty  acres,  shall  hereafter  be  constructed  in  the 
State,  unless  the  plans  and  specifications  of  the  same  shall  be  first 
approved  by  the  State  engineer ;  and  the  State  engineer  shall  act  as 
the  consulting  engineer  during  the  construction  thereof,  and  shall 
have  the  authority  to  require  the  material  used  and  the  work  of 
construction  to  be  done  to  his  satisfaction;  "and  no  work  shall  be 
deemed  complete  under  the  provisions  of  this  Act  until  the  State 
engineer  shaU  give  to  the  owners  of  such  structure  a  written  state- 
ment of  the  work  of  construction  and  the  full  completion  thereof, 
together  with  his  acceptance  of  the  same,  which  statement  shall 
specify  the  dimensions  and  capacity  of  such  reservoir  or  reser- 


voirs 


"2 


1  2   Colo.   Stats.    Ann.,   Morr.   Ed.,  3202 ;  LarimeT  County  Res.  Co.  v.  Peo- 

1911,  Sec.  66S;  Rev.  Stats.,  1908,  See.  pie,  8  Colo.  614,  9  Pae.    Rep.    794; 

669.  Seven  Lakes  Res.  Co.  v.  New  Loveland 

Where  a  sheriflf's  deed  did  not  pur-  etc.  Co.,  40  Colo.  382,  93  Pac.  Rep. 
port  to  convey  a  water  right,  and  he  485,  17  L.  R.  A.,  N.  S.,  329;  Newby 
had  not  levied  upon  it,  the  water  v.  People,  28  Colo.  20,  62  Pae.  Rep. 
nght  was  not  conveyed.  Cooper  v.  1036;  New  Loveland  etc.  Co.  v.  Con- 
Shannon,  36  Colo.  98,  85  Pae.  Rep.  solidated  ete.  Co.,  27  Colo.  526,  62 
175,  118  Am.  St.  Rep.  95.  Pae.  Rep.  366,  52  L.  R.  A.  266;  Water 

Whether  a  water  right  passes  in  a  Supply  ete.  Co.  v.   Tenney,  24  Colo, 

deed  of  land  as  an  appurtenance  in  344,  51  Pae.  Rep.  505 ;  Haokett  v.  Lar- 

the  absence  of  express  terms  in  the  imer  &  Weld  Res.  Co.,  48  Colo.  178, 

deed,  depends  upon  the  oireumstanees  109  Pac.  Rep.  965,  1  Water  &  Min. 

of  the  case,  and  the  intention  of  the  Cas.  Ann.  224. 

parties.     Davis  v.   Randall,  44   Colo.  2  3    Colo.    Stats.   Ann.,   Morr.   Ed., 

488,  99  Pae.  Rep.  323.  1911,   Sec.    3205;    Rev.    Stats.,    1908, 

1 3   Colo.    Stats.   Ann.,   Morr.   Ed.,  See.  3205. 

See.    3202;    Rev.    Stats.,    1908,    Sec.  By   another  section  it  is  provided 
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The  cost  of  inspection  and  supervision  must  be  paid  by  the  own- 
ers. The  State  engineer  shall  annually  determine  the  amount  of 
water  which  it  is  safe  to  impound  in  the  several  reservoirs  within 
the  State,  and  it  is  made  unlawful  to  store  water  in  any  reservoir 
in  excess  of  the  amount  so  determined  to  be  safe.  It  is  made  the 
duty  of  the  water  commissioner  to  draw  off  the  excess  water,  and  he 
may  employ  force  to  do  so  if  necessary.^ 

Upon  complaint  being  made  to  the  State  engineer  by  three  or 
more  persons  residing  or  having  property  in  the  neighborhood  of  a 
reservoir  that  their  homes  or  property  would  be  in  danger  of  de- 
struction or  damage  in  the  event  of  a  flood  occurring  on  the  account 
of  the  breaking  of  the  embankment  of  such  reservoir,  that  such 
reservoir  is  in  an  unsafe  condition,  or  that  it  is  being  filled  with 
water  to  such  an  extent  as  to  render  it  unsafe,  it  is  made  the  duty 
of  the  State  engineer  to  forthwith  examine  such  reservoir  and  deter- 
mine the  amount  of  water  it  is  safe  to  impound  therein.  If  the 
reservoir  is  found  unsafe,  the  water  must  be  withdrawn  to  such  an 
extent  as  will,  in  the  judgment  of  the  engineer,  render  the  same  safe. 
The  persons  calling  upon  the  State  engineer  must  advance  the  mile- 
age expenses  to  the  State  engineer,  but  if  the  reservoir  is  found 
unsafe,  the  owners  shall  be  liable  for  aU  expenses  incurred  in  such 
examination.  An  appeal  may  be  had  from  the  decision  of  the  State 
engineer  to  the  County  or  District  Court  wherein  the  reservoir  is 
located,  and  the  Court  shall  hear  and  determine  the  matter  sum- 
marily at  the  earliest  practical  time  without  written  pleadings  or 
the  aid  of  a  jury.  Appeal  may  also  be  had  to  the  Supreme  Court, 
but  the  judgment  of  the  State  engineer  shall  control  until  the  final 
determination  of  the  cause.* 

Any  reservoir  company  failing  or  refusing,  after  ten  days'  notice 
in  writing  having  been  given,  to  obey  the  directions  of  the  State 
engineer  as  to  the  construction  or  filing  of  any  reservoir,  shall  be 
subject  to  a  fine  of  not  less  than  $50  for  each  day's  continuance 

that  the  State  engineer  shall  approve  s  3    Colo.   Stats.   Ann.,   Morr.   Ed., 

the   designs   and  plans   for  the   con-  1911,    Sees.    3206-3208;    Ber.    Stats., 

stnietiou  and  repair  of  all  dams  or  1908,  Sees.  3206-3208;  Lavs,  1899,  p. 

reservoir  embankments,  which  equal  or  314,  Sees.  2-4. 

exceed  ten  feet  in  vertical  height.     3  *3   Colo.    Stats.    Ann.,   Morr.   Ed., 

Colo.    Stats.   Ann.,    Morr.   Ed.,    1911,  1911,    Sees.    3209-3212;    Eev.    Stats., 

Sec.    3323;    Bev.    Stats.,    1908,    Sec.  1908,  Sees.  3209-3212. 
3323;  Laws,  1889,  p.  372,  Sec.  3. 
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after  time  of  notice  has  expired,  such  fine  to  be  recovered  in  a  civil 
action  in  the  name  of  the  people.^ 

By  a  separate  Act,  approved  April  11,  1903,^  an  Act  to  promote 
irrigation  of  arid  lands  within  the  State  by  water  obtained  from 
wells  or  sources  other  than  the  flow  from  natural  sources,  it  is  pro- 
vided for  the  construction  of  small  reservoirs :  It  is  made  the  duty 
of  the  county  surveyor  of  each  county  upon  the  request  of  the 
owner  of  ten  or  more  acres  of  arid  land  to  locate  and  survey  an 
available  site  for  a  reservoir  upon  such  land,  such  reservoir  to  be 
used  for  the  storage  of  water  to  irrigate  the  land  contiguous 
thereto,  and  such  reservoir  to  be  of  a  capacity  to  hold  sufficient 
water  to  properly  irrigate  not  less  than  ten  acres  of  such  land. 
Within  thirty  days  after  such  location  the  owner  of  such  land  shall 
begin  the  construction  and  work  continuously  thereon  until  comple- 
tion, and  the  construction  of  the  outlet  of  such  reservoir  shall  be 
done  under  the  direction  of  the  county  surveyor.  Upon  completion 
it  is  made  the  duty  of  the  county  surveyor  to  filg  with  the  board 
of  county  commissioners  a  map  or  plat  of  the  land  upon  which  such 
reservoir  is  located,  with  a  full  description  thereof.  It  is  made 
the  duty  of  the  board  of  county  commissioners,  within  sixty  days 
thereafter,  to  approve  the  same  by  resolution  spread  upon  the  rec- 
ords of  such  board.  It  is  made  the  duty  of  the  owner  or  his  tenant 
to  keep  such  reservoir  in  good  repair  and  in  a  safe  condition.  It  is 
also  made  the  duty  of  the  county  surveyor  to  annually  inspect  such 
reservoirs,  and  to  order  the  repairs  necessary,  the  expenses  for  such 
inspection  to  be  paid  by  the  owners.  County  surveyors  and  mem- 
bers of  the  board  of  county  commissioners  shall  not  be  liable  for  any 
act  done  by  them  in  pursuance  of  the  provisions  of  the  Act. 

Upon  the  subject  of  the  distribution  and  use  of  waters  stored  in 
reservoirs,  it  is  provided  that:  The  owners  of  any  reservoir  may 
conduct  the  water  therefrom  into  and  along  any  of  the  natural 
streams,  but  not  so  as  to  raise  the  water  above  ordinary  high-water 
mark,  and  may  take  out  the  same  at  any  point  desired,  without 
regard  to  the  prior  rights  of  others  to  the  water  from  such  stream ; 
but  due  allowance  must  be  made  for  evaporation  and  seepage,  the 

5  3   Colo.    Stats.    Ann.,   Morr.   Ed.,  1911,    Sees.    3215-3221;    Eev.     Stats., 

1911,  Sec.  3214;   Eev.    Stats.,    1908,  1908,    Sees.    3215-3221;    Laws,    1903, 

Sec.  3214.  Chap.  122,  p.  262,  Sees.  1-7. 

as    Colo.    Stats.   Ann.,   Morr.   Ed., 
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amount  to  be  determined  by  the  water  commissioners  of  tbe  district, 
or,  if  there  are  no  such  comroissioners,  then  by  the  county  commis- 
sioners.'f 

When  the  rights  of  others  are  not  injured  thereby,  it  shall  be 
lawful  for  the  owner  of  a  reservoir  to  deliver  stored  water  into  a 
ditch  entitled  to  water  or  into  the  public  stream  to  supply  appropri- 
ations, and  take  in  exchange  therefor  an  equal  amount  of  water,  less 
reasonable  deduction  for  loss,  tf  there  be  any,  to  be  determined  by 
the  State  engineer.  The  person  or  company  desiring  such  exchange 
must  construct  and  maintain,  under  the  direction  of  the  State  engi- 
neer, measuring  flumes  or  weirs  and  self -registering  devices.* 

The  owners  or  possessors  of  reservoirs  shall  not  have  the  right  to 
impound  any  water  in  such  reservoirs  during  the  time  that  such 
water  is  required  in  senior  ditches  for  immediate  use  for  direct  irri- 
gation or  for  storage  in  reservoirs  holding  senior  rights.  A  gauge 
rod,  marked  in  feet  and  tenths  and  one-hundredths  of  a  foot,  shaU 
be  permanently  fixed  and  maintained  at  the  outlets  of  all  reservoirs, 
under  the  supervision  of  the  State  engineer,  and  if  not  so  main- 
tained the  owner  shall  not  be  entitled  to  impound  any  water  what- 
ever until  these  provisions  are  complied  with.^ 

The  owner  or  owners  of  any  reservoir  situate  upon  or  in  the  bed 
of  any  natural  stream  or  through  which  any  natural  stream  flows, 
shall,  at  their  expense,  cause  a  complete  survey  of  the  contour  lines 
of  said  reservoir  to  be  made,  which  survey  may  be  approved  by  the 
State  engineer,  or  made  under  his  direction.     There  shall  also  be 

T  3   Colo.    Stats.    Ann.,   Morr.   Ed.,  can  not  be  changed  for  that  of  stor- 

1911,    See.    3203;    Eev.    Stats.,    1908,  age.     Finley  v.  New  Cache  etc.  Co., 

Sec.  3203 ;  Laws,  1879,  p.  107,  Sec.  39.  44  Colo.  234,  98  Pac.  Eep.  173. 

8  3    Colo.    Stats.    Ann.,   Morr.   Ed.,         9  3    Colo.    Stats.   Ann.,   Morr.   Ed., . 

1911,    Sec.    3225;    Rev.    Stats.,    1908,  1911,    See.    3251;    Rev.   Stats.,    1908, 

See.  3225;  Laws,  1897,  p.  177,  See.  4.  Sec.  3251;   as  amended.  Laws,  1911, 

The  change  of  place  of  storage  or  Chap.  153,  p.  465,  Sec.  4. 
use  of  water  appropriated  for  irriga-         "A  senior  reservoir  is  entitled  to 

tion   from   one   reservoir  to   another,  but  one  filling  during  the  same  season 

so  far  as  rights  of  appropriators  are  on   the   same   priority   before   junior 

concerned,  is  analogous  to  a  change  of  reservoirs  are  filled  once."     Windsor 

place  of  use  from  one  tract  of  land  to  Res.  etc.  Co.  v.  Lake  Supply  etc.  Co.,^ 

another.  Windsor  Res.  etc.  Co.  v.  Lake  44  Colo.  214,  98  Pac.  Eep.  729. 
Supply  D.  Co.,  44  Colo.  214,  98  Pac.  See,  also,  for  reservoirs  and  reser- 

Bep.  729.  voir  rights,  Sees.  837-846. 

The   priority   for   direct   irrigation 
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prepared  a  table,  to  be  filed  in  triplicate  with  and  approved  by  the 
State  engineer,  showing  the  capacity  of  said  reservoir,  a  copy  of 
which  table  shall  be  furnished  to  the  division  engineer  and  the 
water  commissioner  of  the  district.  Gauge  rods  must  also  be  con- 
structed at  the  outlet  of  such  reservoir,  also  suitable  and  permanent 
measuring  devices,  all  under  the  direction  of  the  State  engineer. 
Upon  the  failure  and  neglect  of  the  owner  to  comply  with  these  pro- 
visions, it  is  made  the  duty  of  the  State  engineer  or  the  division 
engineer  to  refuse  to  allow  any  water  whatsoever  to  be  taken  into 
or  diverted  from  said  reservoir.  The  State  engineer  and  division 
engineer  must  investigate  any  complaints  received  as  to  the  viola- 
tion of  the  above  provisions-^" 

§  1782.    State  canals  and  reservoirs  and  the  control  thereof. — 

By  the  Act  of  1889  i  it  is  provided  that,  for  the  purpose  of  reclaim- 
ing, by  irrigation.  State  and  other  lands,  and  for  the  purpose  of  fur- 
nishing work  for  the  convicts  confined  in  the  State  penitentiary,  the 
board  of  commissioners  of  the  State  penitentiary  is  authorized  to 
locate,  acquire,  and  construct,  in  the  name  of  and  for  the  use  of  the 
State  of  Colorado,  ditches,  canals,  reservoirs,  and  feeders  for  irrigat- 
ing and  domestic  purposes,  and  for  that  purpose  may  use  convict 
labor  of  persons  confined  in  the  State  pentitentiary.2 

It  is  made  the  duty  of  the  State  engineer  to  survey  and  locate 
such  works.  Power  is  given  the  board  to  condemn  lands  for  rights 
of  way.  The  title  to  all  works  shall  vest  in  the  State,  and  the  pro- 
ceeds thereof  shaU  be  paid  into  the  State  treasury.  When  any  part 
of  such  works  is  completed,  the  said  board  may  lease  water  rights 
upon  such  terms  and  under  such  rules  and  regulations  as  may  be 
adopted  by  the  board  and  approved  by  the  Governor  of  the  State. 
For  the  purpose  of  aiding  in  the  construction,  subscriptions  may 
be  received  from  persons  owning  lands  along  the  Line  of  the  pro- 
posed ditch,  and  certificates  issued  therefor,  to  draw  interest  at  the 
rate  of  7  per  cent  per  annum,  and  both  principal  and  interest  to  be 
payable  in  water.^ 

10  Rev.  Stats.,  1908,  Sec.  3253;  as      1908,  Sees.  3499-3504;  Laws,  1889,  p. 
amended,  Laws,  1911,  Chaps.  153,  466,      285,  Sees.  1-6. 
Sec.  6.  2  In  re  Canal  Certificates,  19  Colo. 

1 3    Colo.    Stats.   Ann.,   Morr.   Ed.,      64,  34  Pac.  Eep.  274. 
1911,    Sees.    3499-3504;    Eev.    Stats.,  3  In  re  Canal  Certificates,  19  Colo. 

64,  34  Pac.  Eep.  274, 
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A  supplemental  Act  was  subsequently  passed  relating  to  the  man- 
agement and  control  of  the  first  canal  constructed,  to  be  known  as 
"State  Canal  No.  1,"  and  placing  the  management  and  control  of 
such  canal  in  the  State  board  of  land  commissioners.*  Similar  Acts 
were  afterward  passed  relative  to  other  State  works  constructed  in 
the  same  manner  ard  by  the  same  means.  By  the  Act  of  1891  ^ 
the  "Mesa  County  State  Ditch"  was  provided  for  and  constructed 
thereunder,  and  the  Governor  %uthorized  to  appoint  a  competent 
person  to  manage  and  superintend  the  said  ditch.  By  the  Act  of 
1901  «  "State  Canal  No.  3"  was  authorized.7 

By  a  number  of  independent  Acts  other  separate  works  were 
authorized  to  be  constructed  at  the  expense  of  the  State,  and  which, 
when  constructed,  were  to  be  the  property  of  the  State.  By  the 
Act  of  1889  8  feeders  from  the  Grand,  Laramie,  and  North  Platte 
systems  into  and  through  the  tributaries  of  the  South  Platte  and 
Arkansas  systems  were  authorized  for  the  purpose  of  suppljdng 
deficiencies  of  water  for  appropriations  theretofore  made,  the  said 
works  to  be  the  property  of  the  State.  And  the  State  engineer  was 
authorized  to  determine,  regulate,  and  provide  for  the  delivery  of 
such  waters  to  such  ditches,  canals,  and  reservoirs,  "according  to 
their  several  appropriations,  decrees  of  court,  capacities,  and  neces- 
sities." 

By  the  Act  of  1889  9  the  "Coal  Creek  Reservoir"  was  authorized 
and  constructed,  and  the  State  engineer  authorized  to  distribute  the 
water  to  those  entitled  thereto.    By  the  Act  of  1891 1°  the  Apishapa 

4  See  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  to  the  United  States.     4  Colo.  Stats. 

1911,    Sees.    3505-3513;    Eev.    Stats.,  Ann.,   Morr.   Ed.,   1911,    Sec.    6928; 

1908,  Sees.  3505-3513;  Laws,  1893,  p.  Eev.  Stats.,  1908,  Sec.  6928. 
441,  Sees.  1-15.  8  3    Colo.    Stats.   Ann.,   Morr.   Ed., 

The  Act  of  1893   was  held  partly  1911,   Sees.    3527,   3528;    Eev.   Stats, 

constitutional  and  partly  not.     In  re  1908,   Sees.  3527,  3528;   Laws,  1889, 

Certificates,  19  Colo.  64,  34  Pae.  Eep.  p.  208,  Sees.  1,  4. 
274.  9  3 -Colo.    Stats.   Ann.,   Morr.   Ed., 

B3    Colo.    Stats.   Ann.,   Morr.   Ed.,  1911,    Sees.    3529-3532;    Eev.    Stats., 

1911,    Sees.    3514-3525;    Eev.     Stats.,  1908,  Sees.  3529-3532;  Laws,  1899,  p. 

1908,  Sees.  3514-3525;  Laws,  1891,  p.  215,  Sees.  1,  6-8. 
335,  Sees.  1-12.  lo  3  Colo.   Stats.  Ann.,  Morr.  Ed., 

6  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  1911,  Sees.  3533-3538;  Eev.  Stats, 
1911,  Sec.  3526;  Eev.  States.,  1908,  1908,  Sees.  3533-3538;  Laws,  1891,  p. 
Sec.  3526;  Laws,  1901,  p.  369,  Sec.  2.  345,  Sees.  1-4,  7,  8. 

7  This   canal   was  afterward   ceded 
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Creek  Reservoir  was  authorized  and  a  board  of  control  created  to 
sell  or  lease  the  waters  as  would  bring  the  most  revenue  to  the  State. 
By  another  Act  of  1891  ii  the  Hardscrabble  Creek  Reservoir  was 
authorized,  and  a  board  created  for  the  disposition  of  its  waters. 
Also,  by  another  Act  of  1891  ^2  the  Saguache  Creek  Reservoir  was 
authorized  and  a  board  created  for  its  management  and  control  and 
for  the  distribution  of  its  waters.  By  another  Act  of  1891 13  the 
Monument  Creek  Reservoir  was  authorized  and  a  board  created  to 
manage  and  control  the  same  and  to  distribute  its  waters.  By  still 
another  Act  of  1891  ^*  the  Chaffee  County  Reservoir  was  authorized 
and  a  board  created  for  its  management,  control,  and  the  distribu- 
tion of  its  waters. 

Other  reservoirs  had  been  constructed  by  previous  Acts,  and  their 
management  and  control,  until  further  disposition,  was  left  to  the 
State  board  of  land  commissioners.  By  the  Act  of  1897  ^^  the  Boss 
Lake  Reservoir,  in  Chaffee  County,  was  turned  over  to  the. county 
commissioners  of  that  county  for  management  and  control  and  for 
the  distribution  of  its  waters,  the  said  waters  to  be  distributed 
pro  rata,  without  reference  to  dates  of  priorities  and  without  ex- 
pense to  the  consumers  thereof. 

It  was  provided  in  all  of  such  Acts  that  all  reservoirs  and  other 
works  were  to  be  and  remain  the  property  of  the  State.  And,  imtil 
otherwise  directed  by  law,  the  State  board  of  land  commissioners 
were  directed  to  regulate  the  distribution  of  their  waters,  "and  to 
charge  and  collect  rental  for  the  carriage  of  water  therein."  i* 

By  the  Act  approved  April  7,  1899, i'''  it  was  provided  for  the 
leasing  and  distribution  of  the  waters  stored  or  to  be  stored  in  State 
reservoirs  under  the  charge  and  control  of  the  county  commission- 

113   Colo.  Stats.   Ann.,  Morr.  Ed.,  J911,   Sees.    3555-3559;    Eev.    Stats., 

1911,    Sees.    3539-3545;    Eev.     Stats.,  1908,  Sees.  3555-3559;  Laws,  1891.  p. 

1908,  Sees.  3539-3545;  Laws,  1891,  p.  347,  Sees.  1,  3,  7-9. 

350,  Sees.  1-3,  6-9.  15  3  Colo.   Stats.  Ann.,  Morr.  Ed., 

12  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  1911,  See.  3560;  Eev.  Stats.,  1908, 
1911,  Sees.  3546-3550;  Eev.  Stats.,  See.  3560;  Laws,  1897,  p.  119,  See.  1. 
1908,  Sees.  3546-3550;  Laws,  1891,  p.  i«  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
354,  Sees.  1,  2,  6-8.  1911,    See.    3561;    Eev.    Stats.,    1908, 

13  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  See.  J561;  Laws,  1893,  p.  404,  See.  1. 
1911,  Sees.  3551-3554;  Eev.  Stats.,  17  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1908,  Sees.  3551-3554;  Laws,  1891,  1911,  See.  3562;  Eev.  Stats.,  1908, 
Sees.  1,  6-8.  Sec.  3562;  Laws,  1899,  p.  350,  See.  1. 

14  3   Colo.  Stats.  Ann.,  Morr.  Ed., 
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ers  of  any  county  wherein  such  reservoirs  are  situated,  without  ex- 
pense to  the  State,  the  said  waters  to  be  distributed  by  the  water 
commissioner  'pro  rata  without  reference  to  priority  of  rights  and 
without  expense  to  the  consumers  thereof ;  the  counties  in  which  said 
reservoirs  are  situated  to  assume  and  shall  be  held  responsible  for 
any  damages  resulting  from  breakage  of  dams  or  water  discharges 
therefrom.  The  provisions  of  the  Act  not  to  apply  to  any  State 
reservoir  constructed  primarily  for  the  purpose  of  irrigating  State 
lands. 

§  1783.  The  sale  ot  State  land  to  secure  irrigation  on  other 
lands. — ^By  the  Act  approved  April  12, 1905,^  it  was  provided  that 
for  the  purpose  of  furnishing  irrigation  for  State  lands  the  State 
board  of  land  commissioners  is  authorized  to  sell  at  public  sale,  at 
not  less  than  the  appraised  value  thereof,  and  in  no  case  less  than 
$3.50  per  acre,  any  tract  of  land  belonging  to  the  State :  Provided, 
that  not  more  than  one-half  section  of  land  shall  be  sold,  and  in 
alternate  half -sections,  to  any  responsible  person  or  persons,  on  con- 
dition that  they  construct  an  irrigating  ditch  in  such  locality  and 
of  sufficient  capacity  to  furnish  water  for  the  entire  tract.  And  in 
no  case  shall  the  title  of  any  of  said  lands  pass  from  the  State  until 
the  ditch  shall  have  been  completed  and  accepted  by  the  board. 

Also,  by  the  supplemental  Act  of  June  2,  1911,2  for  the  purpose 
of  furnishing  water  and  securing  water  rights  for  State  lands,  the 
State  board  of  land  commissioners  is  authorized  to  enter  into  con- 
tracts with  any  person,  corporation,  or  irrigation  district,  providing 
for  such  irrigation.  All  assessments  or  other  payments  for  the  cost 
of  so  irrigating  such  land  shall  be  paid  by  the  lessees  or  purchasers 
thereof.  And  the  board  may  agree  that  whenever  any  State  land 
for  which  irrigation  is  provided  'is  leased  or  sold,  the  lessee  or  pur- 
chaser, as  the  case  may  be,  shall  pay  the  agreed  value  therefor,  and 
the  board  shall  have  full  power  to  secure  such  person,  corporation, 
or  district  so  furnishing  water  for  irrigation  of  State  lands,  the  pay- 
ment of  the  cost  of  the  water  rights  upon  such  lands  being  leased 
or  sold  by  the  lessee  or  purchaser  thereof. 

1 4   Colo.    Stats.    Ann.,   Morr.   Ed.,  2  4   Colo.    Stats.   Ann.,   Morr.   Ed., 

1911,  See.  5197;  Eev.  Stats.,  1908,  1911,  See.  5218-C;  Laws,  1911,  Chap. 
See.  5197 ;  Laws,  1905,  p.  333,  Sec.  36.      86,  p.  211,  Sees.  1-3. 
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§  1784.  The  distribution  and  use  of  water. — Under  the  Colorado 
system  the  distribution  of  water  between  the  main  ditches,  canals, 
or  reservoirs  which  take  the  water  direct  from  the  natural  streams, 
comes  directly'  under  the  supervision  of  the  water  commissioners 
of  the  respective  districts, i-  under  the  supervision  of  the  division 
engineers,^  who  in  turn  are  under  the  supervision  of  the  State 
engineer.3  The  division  of  the  water  from  the  ditches  to  the  con- 
sumers comes  under  the  supervision  of  a  superintendent  appointed 
or  elected  for  that  purpose.* 

There  are  a  number  of  miscellaneous  provisions  relative  to  the 
distribution  of  water  which  we  will  set  forth  in  this  section. 

If  at  any  time  any  ditch  or  reservoir  from  which  water  is  or  shall 
be  drawn  for  irrigation  shall  not  be  entitled  to  a  full  supply  of 
water  from  the  natural  stream  which  supplies  the  same,  the  water 
actually  received  into  and  carried  by  such  ditch,  or  held  in  such  res- 
ervoir, shall  be  divided  among  all  the  consumers  of  water  from  such 
ditch  or  reservoir,  to  each  his  share  pro  rata,  according  to  the 
amount  he,  she,  or  they  shall  then  be  entitled  to,  so  that  aU  the 
owners  shall  suffer  from  the  deficiency  each  in  proportion  to  the 
amount  of  water  which  he,  she,  or  they  should  have  received  in  case 
no  such  deficiency  of  water  had  occurred.^ 

1  See  Sec.  1774.  6  L.  E.  A.,  N.  S.,  1104,  19  Am.  St. 

2  The  Act  of  1887,  Laws,  1887,  p.      Eep.  279. 

295;  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  See,  also,  Tairplay  etc.  Co.  v.  Wes- 

1911,  Sec.  3344;    Key.    Stats.,   1908,  ton,  29  Colo.  125,  67  Pae.  Eep.  160, 

Sec.    3344,    held   constitutional.      Mo-  21  Morr.  Min.  Eep.  725. 

Lean  v.   Farmers'   etc.   Co.,   44   Colo.  The   use    of   water   upon   a   larger 

184,  98  Pac.  Eep.  16;  Farmers'  Ind.  acreage  does  not  presumptively  estab- 

D.    Co.   V.    Agricultural    etc.    Co.,    22  lish  an   enlarged  use  of   such  water. 

Colo.  513,  45  Pae.  Eep.  444,  55  Am.  Fulton  etc.  Co.  v.  Meadow  Island  etc. 

St.  Eep.  149.  Co.,  35  Colo.  558,  86  Pae.  Eep.  748. 

3  See  Sec.  1774.  *  See  See.  1774;  3  Colo.  Stats.  Ann., 
For  the  distribution  and  use  of  wa-  Morr.    Ed.,    1911,    See.    3256;    Eev. 

ter,  see  the  following:  Stats.,  1908,  Sec.  3256;   Laws,   1887, 

"After  the  defendants'  appropria-  p.  305,  Sec.  3;  White  v.  Farmers'  etc. 

tion  has  done  duty  to  their  own  land,  Co.,  22  Colo.  191,  43  Pae.  Eep.  1028, 

they  can  not,  even  by  grant,  confer  31  L.  E.  A.  828. 

upon  plaintiff  the  right  to  use  it,  or  5  3    Colo.    Stats.    Ann.,   Morr.   Ed., 

any   of    it,    as    against    the  '  superior  1911,    Sec.    3175;    Eev.    Stats.,    1908, 

claims   of   other  -appropriations   from  Sec.  3175;  Laws,  1879,  p.  97,  Sec.  4; 

the  same  stream."     Burkhart  v.  Mei-  Coffin  v.  Left  Hand  D.  Co.,   6  Colo, 

berg,  37  Colo.  187,  86  Pac.  Eep.  98,  443;   Larimer  etc.   Co.  y.  Wyatt,   23 
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Whenever  any  person  or  company  shall  divert  water  from  one 
public  stream  and  turn  it  into  another  public  stream,  such  person 
or  company  may  take  out  the  same  amount  of  water  again,  less 
reasonable  deduction  for  seepage  and  evaporation,  to  be  determined 
by  the  State  engineer.  For  this  purpose  measuring  flumes  or  weirs 
and  self-registering  devices  must  be  maintained  at  the  expense  of 
the  owner  and  under  the  direction  of  the  State  engineer.  The  water 
commissioner  of  the  district  must  keep  a  record  of  the  amount  of 
water  so  turned  into  his  district  from  any  other  district.* 

Upon  the  subject  of  rotation,  it  is  made  lawful  for  the  owners 
of  ditches  and  water  rights  taking  water  from  the  same  stream  to 
exchange  with  and  to  loan  to  each  other,  for  a  limited  time,  the 
water  to  which  each  may  be  entitled,  for  the  purpose  of  saving  crops 
or  of  using  the  water  in  a  more  economical  manner :  Provided,  that 
the  owner  or  owners  making  such  loan  or  exchange  shall  give  notice 
in  writing  of  the  same,  whereupon  the  water  commissioner  shall 
recognize  the  same  in  his  distribution  of  water. '^ 

It  is  made  the  duty  of  every  person  to  see  that  he  receives  no  more 
water  than  he  is  entitled  to;  and  upon  finding  that  he' is  receiving 
more  water  than  he  is  entitled  to,  to  take  steps  to  prevent  the  same ; 
and  if  he  knowingly  permits  such  extra  water  to  come  to  his  land, 
and  does  not  immediately  notify  the  owner  of  the  ditch,  canal,  or 
reservoir,  or  take  steps  to  prevent  its  further  flowing  upon  his  land, 
he  shall  be  liable  to  any  person  who  may  be  injured  by  such  extra 

Colo.  480,  48  Pao.  Eep.  528;   Farm-  36  Colo.  146,  84  Pac.  Kep.  685,  4  L. 

ers'  High  Line  v.  Southworth,  13  Colo.  E.  A.,  N.  S.,  872. 

Ill,  21  Pae.  Eep.   1028,  4  L.  E.  A.  '^3    Colo.    Stats.   Ann.,   Morr.   Ed., 

767;   Brown  v.  Farmers'   High  Line  l^^l.    See.    3232;    Eev.    Stats.,   1908, 

etc.   Co.,   26   Colo.   66,   56   Pac.   Eep.  ^^-  ^232;  Laws,  1899,  p.  236,  See.  3; 

183;  Farmers'  High  Line  ete.  Co.  v.  ^*-  ^y""  C.  Co.  v.  Chew,  33  Colo.  392, 

White,  32  Colo.  114,  75  Pae.  Eep.  415;  f  ^%°-  ^^P"/.^'  ^°^^^  *t*  *'"' ^"^ 

»,.  ,   ,         ,,  T       , „,„„..  "S™  of  proof  IS  on  the  party  seelong 

Nichols  V.  Mcintosh,  19  Colo.  22,  34  .,       ,    ^     .      ,        .,    /.,    '     ,  „„ J" 

'  the  change  to  show  that  the  exchange 

Pae.  Eep.  278;  Farmers'  Ind.  D.  Co.  „f  ^^^  ^y  ^^^  ^^^^^^^  ^^  tj^^  ^^^^ 

V.  Agricultural  D.  Co.,  22  Colo.  513,  of  nested  rights. 

45  Pac.  Eep.  444,  55  Am.   St.  Eep.  See,  also.  Lower  Latham  D.  Co.  t. 

149.  Bijou  eto.  Co.,  41  Colo.  212,  93  Pac 

6  3   Colo.    Stats.   Ann.,   Morr.    Ed.,  Eep.  483 ;  Squires  v.  Livesey,  36  Colo. 

1911,  Sees.    3222-3224;    Eev.    Stats.,  302,   85  Pac.  Eep.   181;   Bowman  t. 

1908,  Sees.  3222-3224;  Laws,  1897,  p.  Virdin,   40   Colo.   247,   90   Pac.  Eep. 

176,   Sees.   1-3;    Hartman  t.   Tresise^  506. 
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appropriation  of  water  for  the  actual  damages  sustained,  with  costs 
and  reasonable  attorney's  fees,  to  be  fixed  by  the  Court  and  to  be 
taxed  with  the  costs.s 

The  owners  of  ditches  and  canals  must  prevent  the  water  from 
being  wasted,  and  from  running  excess  water  during  the  summer 
season.^ 

§  1785.  Ditch,  reservoir,  flume,  and  pipe  line  corporations — 
Organization. — There  are  special  provisions  in^the  Colorado  stat- 
utes for  the  incorporation  and  government  of  ditch,  canal,  flume, 
and  pipe  line  corporations. 

"When  any  three  or  more  persons  associate,  under  the  provisions 
of  the  chapter  of  the  Colorado  statutes  relative  to  corporations,  for 
the  purpose  of  constructing  a  ditch,  reservoir,  pipe  line,  or  any  part 
thereof,  for  the  purpose  of  conveying  water  from  any  natural  or 
artificial  stream,  channel,  or  source  whatever,  to  any  mines,  mills,  or 
lands,  or  storing  the  same,  they  shall,  in  their  certificate,  in  ad- 
dition to  the  matters  required  in  Section  2  of  this  chapter,  specify 
as  follows,  viz.:  "The  stream,  channel,  or  source  from  which  the 
water  is  to  be  taken,  the  point  or  place  at  or  near  which  the  water 
is  to  be  taken  out,  the  location,  as  near  as  may  be,  of  any  reservoir 
intended  to  be  constructed,  the  line,  as  near  as  may  be,  of  any  ditch 
or  pipe  line  intended  to  be  constructed,  and  the  use  to  which  the 
water  is  intended  to  be  applied."  ^ 

When  any  corporation  shall  organize  for  the  purpose  of  construct- 
ing a  flume,  in  addition  to  the  matters  required  in  Section  2  of  the 
Act,  the  certificate  shaU  specify  as  follows:  "The  place  of  begin- 
ning, the  terminus,  and  the  route,  so  near  as  may  be,  and  the  pur- 
pose for  which  such  flume  is  intended,"  etc.2 

8  3  Colo.  Stats.   Ann.,   Morr.    Ed.,  1911,    Sec.    988;    EeT.    Stats.,    1908, 
1911,  Sees.  3260,  3261;    Eev.    Stats.,  See.  988;  Laws,  1891,  p.  97,  Sec.  1. 
1908,  Sees.  3260,  3261;   Laws,   1887,          The  stock  in  such  companies  is  per- 
p.  312,  Sees.  1,  2.  sonal  property  and  subject  to  execu- 

9  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  tion  and  sale.  Struby-Bstabrook  Mer. 
1911,  Sees.  3238-3240;  Eev.  Stats.,  Co.  v.  Davis,  18  Colo.  93,  31  Pae.  Eep. 
1908,  Sees.  3238-3240;    Laws,    1876,  495,  36  Am.  St.  Eep.  266. 

p.  78,  Sees.  1-3.  2  2   Colo.    Stats.    Ann.,   Morr.   Ed., 

See,    also,    eriminal    statutes.    See.  1911,   See.    998;     Eev.    Stats.,   1908, 

1802;    Wright   T.   Platte   Valjey   Irr.  Sec.  998;  Laws,  1864,  p.  59,  See.  35, 

Co.,  27  Colo.  322,  61  Pae.  Eep.  603.  as  amended. 
12   Colo.   Stats.   Ann.,   Morr.    Ed., 
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When  any  corporation  shall  organize  for  the  purpose  of  con- 
structing a  pipe  line  for  the  conveyance  of  gas,  water,  or  oil,  they 
shall  in  their  certificate,  in  addition  to  the  matters  required  in  Sec- 
tion 2  of  the  Act,  specify  as  follows:  "The  places  from  and  to 
which  it  is  intended  to  construct  the  proposed  line  or  lines,"  etc.^ 

Companies  so  organized  holding  ditches  or  canals  which  derive 
their  supply  of  water  for  their  respective  ditches  from  the  same 
headgate  or  gates,  or  from  the  same  source  or  sources  of  supply,  may 
consolidate  their  interests  and  unite  their  respective  companies  un- 
der one  name  and  management  by  filing  a  certificate  of  that  fact  in 
the  office  of  the  Secretary  of  State,  and  in  the  office  of  the  recorder 
of  the  respective  counties  in  which  such  ditches  or  canals  are  sit- 
uated, which  certificates  shall  be  signed  by  the  presidents  of  the 
companies  so  uniting,  with  the  common  seals  of  the  companies  af- 
fixed thereto,  and  shall  set  forth  the  fact  of  such  union  of  interests 
and  give  the  name  of  the  new  company  thus  formed.* 

"When  the  term  of  years  for  which  any  incorporation  has  been,  or 
may  hereafter  be,  incorporated  as  a  ditch  company  for  the  purpose 
of  carrying  water  for  irrigation  purposes,  or  as  a  reservoir  company 
for  the  purpose  of  storage  of  water  for  irrigation  purposes,  has  ex- 
pired, or  is  about  to  expire  by  lawful  limitation,  and  such  corpora- 
tion has  not  been  administered  upon  as  an  expired  corporation  or 
gone  into  liquidation,  it  may  have  its  term  of  incorporation  extended 
and  continued,  the  same  as  if  originally  incorporated,  as  provided 
as  follows :  The  stockholders  may  vote  upon  the  question  of  extend- 
ing the  life  of  such  corporation  for  another  twenty  years,  or  less, 
by  first  giving  notice  of  such  intention,  by  publication,  for  two  suc- 
cessive weeks,  in  the  newspaper  printed  nearest  the  place  where  the 
principal  operations  of  such  corporation  are  carried  on,  such  notice 
to  be  signed  by  stockholders  owning  at  least  10  per  cent  of  the 
capital  stock.  A  majority  of  the  stock  must  be  represented,  and, 
in  order  to  renew,  a  majority  of  the  votes  cast  must  be  in  favor  of 
the  same.5 

8  2   Colo.    Stats.   Ann.,   Men.   Ed.,  B2   Colo.    Stats.   Ann.,   Morr.   Ed., 

1911,    Sec.    999;    Eev.    Stats.,    1908,  1911,  Sees.  996,  997;  Rev.  Stats.,  1908, 

See.  999;  Laws,  1891,  p.  94,  See.  1.  Sees.    996,   997;    LawB,   1891,  p.   96, 

4  2   Colo.    Stats.   Ann.,   Mori.    Ed.,  Sees.  1,  2. 
1911,  Sec.    995;    Eev.    Stats.,    1908, 

Sec.  995;  Laws,  1876,  p.  68,  Sec.  1.  , 
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§  1786.  Ditch,  etc.,  corporations — ^Duties,  rights,  and  powers. — 
Any  company  formed  for  such  purposes  shall,  within  ninety  days 
from  the  date  of  their  certificate,  commence  work  on  such  ditch  or 
other  works,  and  shall  prosecute  the  same  with  due  diligence  until 
the  same  is  completed,  and  the  time  of  the  completion  of  such  works 
shall  not  extend  beyond  a  period  of  two  years  from  the  time  work 
was  commenced  as  aforesaid,  and  any  company  failing  to  so  com- 
mence work  within  ninety  days,  or  failing  to  complete  the  same 
within  said  two  years,  shall  forfeit  all  right  to  the  water  so  claimed 
by  any  other  company;  the  time  for  the  completion  of  any  flume 
shall  not  extend  beyond  a  period  of  four  years ;  provided,  this  sec- 
tion shall  not  apply  to  any  ditch  or  flume  for  mining  or  other  pur- 
poses constructed  through  and  upon  any  grounds  owned  by  the 
corporation;  and,  further,  that  any  company  formed  to  construct 
a  ditch  for  domestic,  agricultural,  irrigating,  milling,  and  manu- 
facturing purposes,  or  any  or  either  thereof,  shall  have  three  years 
from  the  time  of  the  commencement  of  work  within  which  to  com- 
plete the  same,  but  no  longer.^ 

Such  a  company  shall  have  the  right  of  way  over  the  line  named 
in  the  certificate,  and  shall  also  have  the  right  to  run  water  from 
the  stream  or  water  source  through  its  works,  and  to  store  the  same 
in  any  reservoir  of  the  company  when  not  needed  for  immediate 
use:  Provided,  that  the  line  proposed  shall  not  interfere  with  any 
ditch,  pipe  line,  or  reservoir  having  prior  rights,  except  the  right 
to  cross  by  pipe  or  flume ;  nor  shall  the  water  of  any  stream  or  other 
water  source  be  diverted  from  its  original  channel  to  the  detriment 
of  any  person  having  a  prior  right  thereto,  but  this  shall  not  be 
construed  to  prevent  the  appropriation  and  use  of  any  water  not 
theretofore  utilized  and  applied  to  beneficial  uses.^     Flume  com- 

1  2   Colo.    Stats.   Ann.,   Morr.    Ed.,  For  proceedings  to  change  point  of 

1911,  Sec.    989;    Eev.    Stats.,    1908,  diversion,  see  Sec.  1779. 
Sec.  989;  Laws,  1864,  p.  61,  Sec.  42,         For  changes  which  may  be  made, 

as  amended.  see  Sees.  856-873. 

See  Water  Supply  etc.  Co.  v.  Ten-         2  2    Colo.    Stats.    Ann.,    Morr.   Ed,, 

ney,  24  Colo.  344,  51  Pac.  Eep.  505.  1911,  See.  990;  Eev.  Stats.,  1908,  Sec. 

A  stockholder  in  a  mutual  ditch  cor-  990 ;    Laws,   1891,  p.   98,   Sec.   2,   as 

poration  has  the  right  to  change  the  amended  from  Laws,  1864,  p.  58,  Sec. 

point    of    diversion,    so    long    as    the  32;    CoflBn   v.   Left   Hand  D.    Co.,   6 

rights    of    others    ar«    not    injured  Colo.    443;    Central  City   etc.   Co.   v. 

thereby.    Wadsworth  D.  Co.  v.  Brown,  Kimber,  1  Colo.  475. 
39  Colo.  57,  88  Pac.  Eep.  1060. 
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panics  shall  have  the  right  of  way  over  the  line  proposed  in  their 
certificate  for  such  flume,  provided  it  does  not  conflict  with  the 
rights  of  any  former  fluming,  ditching,  or  other  company .3  Pipe 
line  companies  "shall  have  the  right  of  way  over  the  line  or  lines 
named  in  the  certiflcate,  and  shall  also  have  the  right  to  convey 
gas,  water,  or  oil  by' said  lines  as  stated  in  such  certiflcate  "through 
the  lands  of  the  State  of  Colorado,  and  lands  of  individuals,  with 
the  right  to  erect  thereon  puillp  stations,  storage  tanks,  and  other 
buildings  necessary  for  such  business,  if  it  shall  be  unable  to  agree 
with  the  individuals  owning  any  of  such  lands  for  the  purchase  of 
any  real  estate  reqiured,"  such  corporation  may  acquire  such  title 
by  condemnation  in  the  manner  provided  by  law.* 

Any  such  corporation,  with  its  capital  stock  fully  subscribed  and 
paid  up,  and  when  it  shaU  have  no  income  sufficient  to  keep  its  works 
in  good  repair,  shall  have  the  power  to  levy  an  assessment  on  the 
capital  stock  thereof,  payable  in  money  or  labor  or  both.  But  no 
such  assessment  shall  be  levied  unless  the  question  shaU  be  first 
submitted  to  the  stockholders,  and  a  majority  of  the  same  voting 
in  favor  thereof.^ 

Every  ditch  company  is  required  to  keep  its  ditch  in  good  re- 
pair, so  that  the  water  shall  not  be  allowed  to  escape  from  the  same 
to  the  injury  of  any  mining  claim,  road,  ditch,  or  other  property; 
and  whenever  it  is  necessary  to  convey  any  ditch  over  any  lode  min- 
ing claim  it  must  be  flumed  so  far  as  necessary  to  protect  such 
claim  from  the  water  of  the  ditch.®  Every  ditch  company  must  also 
have  its  ditch  in  such  repair  that  it  is  ready  to  receive  the  water  by 

3  2  Colo,  stats.  Ann.,  Morr.  Ed.,  scribed,  and  where  he  had  partici- 
1911,  See.  998;  Eev.  Stats.,  1908,  See.  pated  in  the  stockholders'  meeting  at 
998.  which  such  an  assessment  was  levied. 

4  2  Colo.  Stats.  Ann.,  Morr.  Bd.,  6  2  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sec.  999;  Bev.  Stats.,  1908,  See.  1911,  Sec.  993;  Rev.  Stats.,  1908,  See. 
999;  Laws,  1891,  p.  94,  Sec.  1.  993;    Gen.  Laws,   1877,  p.   172,  See. 

5  2  Colo.  Stats.  Ann.,  Morr.  Ed.,  278;  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sec.  991;  Eev.  Stats.,  1908,  Sec.  1911,  Sees.  3233,  3238;  Eev.  Stats., 
991;    Gen.   Laws,   1877,   p.   172,   See.  1908,  Sees.  3233,  3238. 

276;   Callahan  v.  Chileott  D.  Co.,  37  See  ditches  and  canals.  Sees.  1777- 

Colo.  331,  86  Pac.  Rep.  123,  holding  1779;   Greeley  Irr.  Co.  v.  House,  14 

that  a  stockholder  holding  fully  paid  Colo.  549,  24  Pac.  Sep.  329;  Garnett 

stock  can  not  object  to  the  validity  of  etc.  Co.  v.  Sampson,  48  Colo.  285,  110 

an  assessment,  where  at  the  time  not  Pac.  Rep.  79,  1  Water  &  Min.  Cas. 

all  the  authorized  stock  had  been  sub  Ann.  610. 
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A.pril  15  of  each  year,  and  construct  the  necessary  outlets  for  the 
delivery  of  waterJ 

It  is  also  made  the  duty  of  those  owning  or  controlling  such  canals 
or  ditches  to  appoint  a  superintendent,  whose  duty  it  shall  be  to 
measure  the  water  from  such  canal  or  ditch  through  the  outlets  to 
those  entitled  thereto  according  to  his  or  her  pro  rata  share.* 

It  is  made  a  misdemeanor  for  any  person  to  wilfully  or  ma- 
liciously damage  or  interfere  with  any  ditch  or  other  works  or 
personal  property  of  any  such  company,  punishable  by  a  fine  of 
not  to  exceed  $500  or  by  imprisonment,  or  both.^ 

§  1787.  Ditch,  etc.,  companies — ^When  compelled  to  furnish 
water. — "Any  company  constructing  a  ditch  under  the  provisions 
of  this  Act  1  shall  furnish  water  to  the  class  of  persons  using  the 
water  in  the  way  named  in  the  certificate,  in  the  way  the  water  is 
designed  to  be  used,  whether  miners,  millmen,  farmers,  or  for  do- 
mestic use,  whenever  they  shall  have  water  in  their  ditch  unsold, 
and  shaU  at  all  times  give  preference  to  use  of  the  water  in  said 
ditch  to  the  class  named  in  the  certificate ;  the  rates  at  which  water 
shall  be  furnished  to  be  fixed  by  the  county  commissioners,  as  soon 
as  such  ditch  shall  be  completed  and  prepared  to  furnish  water."  2 

7  3   Colo.   Stats.   Ann.,   1911,  Sees.  1911,  Sec.  994;  Eev.  Stats.,  1908,  See. 
3254,  3255;   Bev.   Stets.,   1908,  Sees.  994;  Laws,  1864,  p.  62,  See.  45. 
3254,  3255;  Laws,  1887,  p.  305,  Sees.  See,  also,  for  crlmiiial  statutes,  Sec. 
1,  2.  1802. 

Pot  an   action  for   damages  bj  a  i  See  last  two  sections,  Nos.  1785, 

stockholder    against    his    corporation  1786. 

for  the  failure  to  furnish  water,  see  2  2    Colo.   Stats.   Ann.,   Morr.    Ed., 

Rocky  Pord   etc.   Co.   v.   Simpson,   5  1911,  See.  992;  Bev.  Stats.,  1908,  Sec. 

Colo.    App.    30,    36    Pao.    Eep.    638;  992;    Gen.  Laws,   1877,  p.   172,   See. 

Downey  y.    Twin   Lakes   etc.    Co.,   41  277,  as  amended;  Wheeler  v.  Northern 

Colo.  385,  92  Pac.  Eep.  946.  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pao. 

See,  also,  for  ditches  and  canals,  Eep.  487,  3  Am.  St.  Bep.  603,  hold- 
Sees.  1777-1779.  ing  that  this  section  was  not  repealed 

8  3   Colo.    Stats.   Ann.,   Morr.   Ed.,  by  Section  8264. 

1911,   Sec.    3256;    Eev.    Stats.,    1908,  See,   also,   Cooper   v.    Shannon,    36 

Sec.  3256 ;  Laws,  1887,  p.  305,  Sec.  3 ;  Colo.  98,  85  Pac.  Eep.  175,  118  Am. 

White  V.  Farmers'  etc.  Co.,  22  Colo.  St.    Eep.    95;    Kimball  v.   Northern 

191,  43  Pac.  Eep.  1028,  31  L.  E.  A.  Colo.  Irr.  Co.,  42  Colo.  412,  94  Pac. 

828;  afSrming  Id.,  5  Colo.  App.  1,  31  Eep.    333;    Townsend   t.   Pulton   etc. 

Pac.  Eep.  345.  Co.,  17  Colo.  142,  29  Pac.  Bep.  453. 

•  2    Colo.    Stats.   Ann.,   Morr.   Ed.,  A  provision  in  a  water  contract  that 
207 — Kinn.  on  Irr. 
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Any  person  or  persons,  acting  jointly  or  severally,  who  shall  have 
purchased  and  used  water  for  irrigation  for  lands  occupied  by  him, 
her,  or  them,  from  any  ditch  or  reservoir,  and  shall  not  have  ceased 
to  do  so  for  the  purpose  or  with  the  intent  to  procure  water  from 
some  other  source  of  supply,  shall  have  a  right  to  continue  to  pur- 
chase water  to  the  same  amount  on  paying  or  tendering  the  price 
thereof  fixed  by  the  county  commissioners,^  or  if  no  price  shall  have 
been  fixed  by  them,  the  price  &t  which  the  owners  of  such  ditch  or 
reservoir  may  be  then  selling  water,  or  did  sell  water,  during  the 
last  preceding  season.  This  section  does  not  apply  to  the  case  of 
those  who  may  have  taken  water  as  stockholders  or  shareholders 
after  they  have  sold  or  forfeited  their  shares  of  stock,  unless  they 
shall  have  retained  a  right  by  contract,  agreement,  or  understand- 
ing, and  use  between  themselves  and  the  owners  of  such  ditch,  and 
not  then  to  the  injury  of  other  purchasers  in  the  same  ditch.* 

It  is  also  made  a  misdemeanor  for  any  person  owning  or  eon- 
trolling,  or  claiming  to  own  or  control,  any  ditch,  canal,  or  reservoir 
who  shall,  after  demand  in  writing,  made  upon  him  for  the  supply 
or  delivery  of  water  for  irrigation  or  other  beneficial  uses,  and  after 
the  tender  of  the  lawful  rate  of  compensation  therefor  in  lawful 

upon  refusal  of  the  carrier  to  furnish  See,  also,  for  water  right  contracts, 

water,  the  consumer  may  take  it  him-  Rockwell  v.  Highland  D.  Co.,  1  Colo, 

self,  is  void.    White  v.  Farmers'  etc.  App.  396,  29  Pae.  Kep.  285;  Pawnee 

Co.,  22  Colo.  191,  43  Pae.  Eep.  1028,  etc.  Co.  v.  Jenkins,  1  Colo.  App.  425, 

31  L.  E.  A.  828.  29  Pae.  Eep.  381;  Farmers'  etc.  Co. 

3  For  fixing  water  rates,  see  Sec.  v.  New  Hampshire  etc.  Co.,  40  Colo. 
1788.  467,  92  Pae.  Eep.  290;   Eocky  Ford 

4  3  Colo.  Stats.,  Ann.,  Morr.  Ed.,  etc.  Co.  v.  Simpson,  5  Colo.  App.  30, 
1911,  Sec.  3264;  Eev.  Stats.,  1908,  36  Pae.  Eep.  638;  Cache  La  Poudre 
Sec.  3264;  Laws,  1879,  p.  96,  Sec.  3.  Irr.   Co.  v.  Hawley,  43  Colo.  32,  95 

See,    also,    cases    cited    under  .last  Pae.  Eep.  317;  Wyatt  v.  Larimer  etc. 

note.  Co.,  18  Colo.  298,  33  Pae.  Eep.  144, 

Also  Golden  Canal  Co.  v.  Bright,  8  36  Am.  St.  Eep.  280;  Blakeley  v.  Ft. 

Colo.  144,  6  Pae.  Eep.  142;  Northern  Lyon  etc.  Co.,  31  Colo.  224,  73  Pae. 

Colo.   Irr.   Co.  v.  Eichards,   22   Colo.  Eep.  249;   Chicosa  Irr.  D.  Co.  v.  EI 

450,  45  Pae.  Eep.  423;   Grand  June-  Moro  D.  Co.,  10  Colo.  App.  276,  50 

tion   Irr.   Co.  y.   Fruita   etc.   Co.,   37  Pao.  Eep.  731;  People  ex  rel.  Standart 

Colo.  483,  86  Pae.  Bep.  324.  v.  Farmers'  etc.  Co.,  25  Colo.  202,  54 

See,  also,  3  Colo.  Stats.  Ann.,  Morr.  Pae.  Eep.   626;   Grand  Junction  etc. 

Ed.,    1911,    See.    3254;    Eev.    Stats.,  Co.  v.  Grand  Junction,  14  Colo.  App. 

1908,  Sec.  3254;' Laws,  1893,  p.  299,  425,  60  Pae.  Bep.  196. 
Sec.  1. 


EEGULATING  KATES  AND  CHARGES  FOE  WATER.        3299 

money,  to  refuse  to  furnish  or  carry  and  deliver  from  such  works 
any  water  so  applied  for,  which  water  may  be,  by  use  of  reasonable 
diligence  in  that  behalf,  and  within  the  carrying  or  storage  capacity 
of  such  ditch,  canal,  or  reservoir,  be  lawfully  furnished  and  deliv- 
ered without  infringement  upon  prior  rights,  and  punishable  by  a 
fine  of  not  less  than  $100  nor  more  than  $5000,  or  imprisonment  for . 
not  less  than  three  months  nor  more  than  one  year,  or  both.^ 

When  any  corporation,  in  defiance  or  by  attempted  evasion  of  the 
provisions  of  the  Act,  shall,  after  tender  of  compensation,  refuse  to 
deliver  water  to  any  person  lawfully  entitled  to  apply  therefor,  it 
shall  be  the  duty  of  the  attorney-general,  upon  request  of  the  county 
commissioners  of  the  proper  county,  or  upon  his  otherwise  receiving 
due  notice  thereof,  to  institute  and  prosecute  to  judgment,  proceed- 
ings in  quo  warranto  for  the  forfeiture  of  the  corporate  rights, 
privileges,  and  franchises  of  any  such  corporation  so  offending,  or 
by  mandamus  or  other  proper  proceedings  to  compel  it  to  do  its  duty 
in  that  behalf.  The  word  "  person"  as  used  in  the  Act  shall  in- 
clude corporations  and  associations,  and  the  plural  as  well  as  the 
singular.^ 

§  1788.  Regulating  rates  and  charges  for  water. — The  first  act 
of  the  Colorado  legislature,  in  compliance  with  Article  XVI,  Section 
8,  of  the  State  constitution,  regulating  the  rates  and  charges  which 
might  be  made  for  the  furnishing  of  water  by  corporations  or  other 
owners  of  ditches,  canals,  and  reservoirs,  was  the  Act  of  February 
19,  1879.1    And  although  Sections  1  and  2  of  this  Act  were  un- 

s  3   Colo.    Stats.   Ann.,   Mott.    Ed.,  fixed  ^ay  the  statute  and  not  by  the 

1911,    Sec.    3273;    Eev.    StatB.,    1908,  rules    of    the    company.      Downey    v. 

Sec.  3273;  Laws,  1887,  p.  309,  Sec.  3;  Twin  Lakes  etc.  Co.,  41  Colo.  385,  92 

Schneider  v.  People,  30  Colo.  493,  71  Pac.  Rep.  946. 
Pac.  Bep.  369.  A  contract  between  a  consumer  and 

See,  also,  3  Colo.  Stats.  Ann.,  Mora,  a  ditch  company  limiting  the  applica- 

Bd.,    1911,    See.    3257;    Eev.    Stats.,  tion  of  the  water  to  particular  lands 

1908,  Sec.  3257;  Laws,  1887,  p.  305,  is  valid.    Wright  v.  Platte  Valley  Irr. 

Sec.  4.  Co.,  27  Colo.  322,  61  Pac.  Eep.  603. 

6  3   Colo.   Stats.,   Ann.,  Morr.   Ed.,  1 3    Colo.    Stats.   Ann.,   Mora.   Ed., 

1911,  Sees.    3274,  3275;   Eev.  Stats.,  1911,   Sees.   3262,   3263;    Eev.   Stats., 

1908,  Sees.  3274,  3275;  Laws,  1887,  p.  1908,   Sees.   3262,  3263;   Laws,  1879, 

310,  Sees.  4,  5.  p.  95,  Sees.  1,  2. 

The  rights  and  duties  of  a  company         Por  Art.  16,  Sec.  8,  of  the  consti- 

relative  to  the  delivery  of  water  are  tution,  see  See.  1772. 
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doubtedly  superseded  by  the  later  Act  of  April  4,  1887,  they  are 
still  retained  in  the  Colorado  statutes.^ 

The  Act  of  1887  ^  provides  that  the  county  commissioners  of  each 
comity  shall,  at  their  regular  sessions  in  each  year,  and  at  such  other 
sessions  as  they  in  their  discretion  may  deem  proper,  in  view  of  the 
irrigation  and  harvesting  season,  and  the  convenience  of  all  parties 
interested,  hear  and  consider  a^  applications  which  may  be  made 
to  them  by  any  party  or  parties  interested,  either  in  furnishing  and 
delivering  for  compensation  in  any  manner,  or  in  procuring  for  such 
compensation  water  for  irrigation  or  other  beneficial  uses,  from  any 
ditch,  canal,  conduit,  or  reservoir,  the  whole  or  any  part  of  which 
shall  lie  in  such  county,  which  application  shall  be  supported  by 
affidavits  showing  reasonable  cause  for  such  board  to  proceed  to 
fix  a  reasonable  maximum  rate  of  compensation  for  water  to  be 
thereafter  delivered  from  such  works  within  the  county.* 

Every  such  board  of  commissioners,  if  they  find  the  facts  sworn 
to  to  be  in  good  faith  and  that  there  are  reasonable  grounds  to  believe 
that  unjust  rates  of  compensation  are,  or  are  likely  to  be,  charged  or 
demanded  for  water  from  such  works,  shall  enter  an  order  fixing 
a  day,  not  sooner  than  twenty  days  thereafter,  nor  later  than  the 
third  day  of  the  next  regular  session  of  their  board,  when  they  will 
hear  aU  parties  interested  in  such  water  works,  or  in  procuring 
water  therefrom,  for  any  of  said  uses,  as  well  as  all  documentary  or 
oral  evidence  or  depositions,  taken  according  to  law,  touching  the 

This  Act  was  construed  in  the  fol-  Board  of  County  CommissioiieTs  of 
lowing  oases:  Union  Colony  v.  El-  Montezuma  Co.  v.  Montezuma  etc.  Co., 
liott,  5  Colo.  371;  Northern  Colo.  Irr.  39  Colo.  167,  89  Pae.  Eep.  794,  hold- 
Co.  V.  Poupprit,  47  Colo.  490,  108  Pae.  ing  that  "reasonable  compensation" 
Bep.  23;  Golden  Canal  Co.  t.  Bright,  implies  that  something  must  be  given 
8  Colo.  144,  6  Pae.  Bep.  142;  South  for  the  service,  and  that  a  rate  fixed 
Boulder  D.  Co.  v.  Marfell,  15  Colo,  affording  no  profit  to  the  ditch  owner 
302,  25  Pae.  Eep.  504;  Wheeler  v.  may  be  enjoined. 
Northern  Colo.  Irr.  Co.,  10  Colo.  582,  4  Wheeler  v.  Northern  Colo.  Irr. 
17  Pae.  Eep.  487,  3  Am.  St.  Eep.  603;  Co.,  10  Colo.  582,  17  Pae.  Eep.  487, 
Grand  Junction  Irr.  Co.  v.  Fruita  Imp.  3  Am.  St.  Eep.  603 ;  Montezuma  Coun- 
Co.,  37  Colo.  483,  86  Pae.  Eep.  324.  ty  v.  Montezuma  Water  Co.,  39  Colo. 
2  See  citations,  supra.  166,  89  Pae.  Eep.  794;  Golden  Canal 
8  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  Co.  v.  Bright,  8  Colo.  14^  6  Pae. 
1911,  Sees.  3265-3270;  Eev.  Stats.,  Eep.  142, 
1908,  Sees.  3265-3270;  Laws,  1887, 
p.  291,  Sees.  1-6. 
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said  ditch  or  other  works,  and  the  cost  of  furnishing  water  there- 
from. At  the  time  so  fixed  all  persons  interested  on  either  side  of 
the  controversy  may  appear  by  themselves,  their  agents,  or  attor- 
neys. The  applicant,  if  the  application  be  made  by  a  party  desir- 
ous of  procuring  water,  shall,  within  ten  days  from  the  time  of 
entering  of  such  order,  cause  a  certified  copy  of  such  order  to  be 
served  upon  the  owners  of  such  works,  or  upon  the  president,  secre- 
tary, or  treasurer,  if  they  be  owned  by  a  corporation  having  such 
officers.  If  the  applicant  be  the  owner  or  party  controlling  such 
works,  such  notice  shall  be  given  by  causing  printed  copies  of  such 
order  in  handbill  form,  in  conspicuous  type,  to  be  posted  securely 
in  ten  or  more  public  places  throughout  the  district  watered  from 
such  works  (if  the  water  is  used  for  irrigation) ,  and  one  copy  shall 
be  posted  for  every  mile  in  length  of  such  ditch ;  but  if  such  ditch 
or  other  works  be  for  the  supply  of  water  for  milling  or  mining,  it 
shall  be  sufficient  to  serve  one  copy  on  the  parties  taking  water 
therefrom. 

The  said  board  may  adjourn  or  postpone  any  hearing  from  time 
to  time  as  maybe  found  necessary;  and  they  shall  hear  and  ex- 
amine all  legal  testimony  or  proofs  offered  by  any  party  interested 
concerning  the  original  cost  of  such  works,  and  the  cost  and  ex- 
pense of  maintaining  and  operating  the  same ;  they  may  issue  sub- 
poenas for  witnesses  and  for  the  production  of  all  books  and  papers 
required  for  evidence  before  them.  The  District  Court  of  the 
proper  county  may  compel  obedience  to  subpoenas  or  punish  for 
refusal  to  obey. 

"Upon  hearing  and  considering  all  the  evidence  and  facts  and 
matters  involved  in  the  case,  said  board  of  commissioners  shall  enter 
an  order  describing  the  ditch,  canal,  conduit,  reservoir,  or  other 
work  in  question  with  sufficient  certainty  and  fixing  a  just  and  rea- 
sonable maximum  rate  of  compensation  for  water  to  be  thereafter 
delivered  from  such  ditch  or  other  work  as  last  aforesaid,  within 
the  county  in  which  such  commissioners  act,  and  such  rate  shall  not 
be  changed  within  two  years  from  the  time  when  they  shall  be  so 
fixed,  unless  upon  good  cause  shown." 

Every  person  who  swears  falsely  in  such  proceedings  shall  be 
deemed  guilty  of  perjury. 

"All  Acts  and  parts  of  Acts  inconsistent  with  the  provisions  of 
this  Act  are  hereby  repealed,  but  such  repeal  shall  not  work  any 
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interference  with  any  proceeding  by  any  board  of  county  commis- 
sioners now  pending,  saving  that  any  such  proceeding  may,  at  the 
request  of  either  party,  be  carried  on  to  completion  under  the  pro- 
visions hereof."  ^  This  repealing  section  undoubtedly  repealed  all 
provisions  as  to  the  procedure  in  such  matters  as  provided  for  in 
the  Act  of  February  9,  1879,  but  it  did  not  repeal  Section  3  of  said 
Act  relating  to  the  right  of  persons  to  continue  to  purchase  water.* 

§  1789.  Anti-royalty  Act. — ^It  shall  not  be  lawful  for  any  per- 
son owning  or  controlling  any  ditch,  canal,  or  reservoir  carrying 
or  storing  water  for  compensation  for  any  of  the  beneficial  uses 
named,  to  demand,  bargain  for,  accept,  or  receive  from  any  person 
who  may  apply  for  water  for  any  of  the  aforesaid  purposes  any 
money  or  other  valuable  thing  whatsoever,  or  any  promise  or  agree- 
ment therefor;  directly  or  indirectly,  as  a  royalty,  bonus,  or  pre- 
mium prerequisite  or  condition  precedent  to  the  right  or  privilege 
of  applying,  or  bargaining  for,  or  procuring  such  water.  "But 
such  water  shaU  be  furnished,  carried,  and  delivered  upon  payment 
or  tender  of  the  charges  fixed  by  the  county  commissioners  of  the 
proper  county  as  is,  or  may  be,  provided  by  law.  Any  and  aU 
moneys,  and  every  valuable  thing,  or  consideration  of  whatsoever 
kind,  which  shall  be  so,  as  aforesaid,  demanded,  charged,  bargained 
for,  accepted,  received,  or  retained,  contrary  to  the  provisions  of  this 
section,  shall  be  deemed  and  held  an  additional  and  corrupt  rate, 
charge,  or  consideration  for  the  water  intended  to  be  furnished  and 
delivered  therefor,  and  whoUy  extortionate  and  illegal ;  and  when 
paid,  delivered,  or  surrendered  may  be  recovered  back,  .  .  . 
together  with  costs  of  suit,  including  reasonable  attorneys'  fees,  by 
proper  action  in  any  court  having  jurisdiction.  And  in  addition 
thereto,  every  person  so  collecting  or  demanding  illegal  rates  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  $100  nor  more  than  $5000,  or 
by  imprisonment  for  not  less  than  three  months  nor  more  than  one 
year,  or  by  both."  i 

B  3    Colo.    Stats.    Ann.,   Morr.   Ed.,  See    flitch,    etc.    companies — ^Wien 

Sec.    3270;    Eev.    Stats.,    1908,    See.  compelled  to  furnish  water,  Sec.  1787. 

3270.  1 3    Colo.    Stats.   Ann.,   Morr.   Ed., 

6  Sec.  3  of  said  Act  is  now  found  1911,   Sees.  3271,   3272;    Eev.   Stats., 

in   3    Colo.    Stats.    Ann.,    Morr.    Bd.,  1908,   Sees.   3271,  3272;   Laws,   1887, 

1911,    Sec.    3264;    Eev.   Stats.,   1908,  p.  308,  Sees.  1,  2. 

Sec.  3264.  Northern  Colo.  Irr.  Co.  v.  Eiehards, 
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§  1790.  The  adjudication  of  rights — Jurisdiction. — In  a  pre- 
vious chapter  of  this  work  we  have  discussed  the  statutory  adjudi- 
cation of  water  rights.  ^  The  Colorado  statutes  provide  for  full 
special  proceedings  for  the  adjudication  of  such  rights.  These  pro- 
ceedings are  more,  elaborate  than  those  found  in  any  of  the  other 
States,  and  are  the  result  of  various  Acts  of  the  legislature.  The 
provisions  for  these  statutory  adjudications,  as  determined  by  the 
Supreme  Court  of  the  State,  only  apply  to  actions  as  between  main 
ditches  which  take  their  water  directly  from  the  natural  streams, 
and  do  not  apply  to  controversies  between  the  actual  consumers  un- 
der those  ditches.  The  adjudication  as  between  the  rights  of  the 
latter  is  left  to  the  ordinary  proceedings  in  equity.^ 

For  the  purpose  of  the  adjudication  of  such  rights,  the  Act  of 
1879  3  provides  that  jurisdiction  is  thereby  vested  exclusively  in 
the  District  Court  of  the  proper  county;  but  when  any  water  dis- 
trict shall  extend  into  two  or  more  counties,  the  District  Court  of 
the  county  in  which  the  first  regular  term  after  the  first  day  of 
December  in  each  year  shall  soonest  occur,  according  to  the  law  then 


22  Colo.  450,  45  Pae.  Sep.  423; 
Sehneider  v.  People,  30  Colo.  493,  71 
Pac.  Rep.  369. 

For  the  duty  of  companies  to  fur- 
nish water,  see  Sees.  1785-1787. 

1  See  Chap.  79,  Sees.  1567-1584. 

2  For  the  adjudieation  of  water 
rights  in  equity,  see  Chap.  78,  Sees. 
1530-1566. 

"That  the  question  of  the  title  of 
sundry  owners  and  users  of  water  cov- 
ered by  the  priorities  awarded  to  the 
same  ditch  can  not  be  litigated  or 
settled  in.  the  adjudication  proceed- 
ings is  well  settled  in  this  State." 
Park  V.  Park,  45  Colo.  347,  101  Pae. 
Eep.  406. 

"The  rights,  'f  any,  which  plain- 
tiff asserts,  must  be  determined  in  an 
appropriate  action  brought  for  that 
purpose."  Evans  v.  Swan,  38  Colo. 
92,  88  Pae.  Bep.  149. 

See,  also.  Woods  v.  Sargent,  43 
Colo.  268,  95  Pac.  Bep.  932;  Combs 
T.  Farmers'  etc.  Co.,  38  Colo.  420,  88 


Pae.  Eep.  396;  O'Neil  v.  Ft.  Lyon 
Canal  Co.,  39  Colo.  487,  90  Pae.  Bep. 
849;  Putnam  v.  Curtis,  7  Colo.  App. 
437,  43  Pac.  Eep.  1056;  Hallet  v. 
Carpenter,  37  Colo.  30,  86  Pae.  Eep. 
317;  Oppenlander  v.  Left  Hand  D. 
Co.,  18  Colo.  142,  31  Pac.  Eep.  854. 

"The  Acts  of  1879  and  1881  are 
in  the  nature  of  police  regulations 
to  secure  the  ordinary  distribution  of 
water  for  irrigation  purposes,  and  to 
this  end  they  provide  a  system  of  pro- 
cedure for  determining  the  priority  of 
rights  as  between  carriers. 
The  authority  of  the  general  assembly 
to  enact  laws  regulating  the  distribu- 
tion of  water  to  actual  appropriators, 
provided  they  do  not  substantially  af- 
fect the  constitutional  or  vested  rights, 
is  undoubted."  Farmers'  etc.  Co.  v. 
Southworth,  13  Colo.  Ill,  21  Pac.  Eep. 
1028,  4  L.  E.  A.  767. 

8  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  See.  3276;  Eev.  Stats.,  1908, 
Sec.  3276;  Laws,  1879,  p.  99,  Sec.  19. 
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in  force,  shall  be  the  proper  court  in  which  the  proceedings  shall 
be  commenced;  "but  where  said  proceedings  shall  be  once  com- 
menced, by  the  entry  of  an  order  appointing  a  referee  in  the  man- 
ner and  for  the  purpose  hereinafter  in  this  Act  provided,  such  Court 
shall  thereafter  retain  exclusive  jurisdiction  of  the  whole  subject 
until  final  adjudication  thereof  is  had,  notwithstanding  any  law 
to  the  contrary  now  in  force. ' '  * 

The  Act  of  1881  ^  provides  that  all  parties  may  be  protected  in 
their  lawful  rights  to  the  use  of  water  for  irrigation,  who  should,  on 
or  before  the  first  day  of  June,  1881,  file  with  the  clerk  of  the  dis- 
trict court  a  statement  of  claim,  under  oath,  giving  a  complete  de- 
scription of  the  right  and  the  ditch,  canal,  or  reservoir  through 
which  the  water  was  taken  or  in  which  it  was  stored  and  if  such 
ditch  was  without  a  name  the  owners  must  choose  and  adopt  one, 
and  the  name  of  the  natural  stream  from  which  the  water  was  taken 
and  the  present  capacity  of  the  works  and  also  the  number  of  acres 


4  Platte  Valley  etc.  Co.  v.  Northern  ■ 
Colo.  etc.  Co.,  12  Colo.  525,  21  Pae. 
Rep.  711;  Farmers'  Ind.  D.  Co.  v.  Ag- 
ricultural D.  Co.,  22  Colo.  513,  45 
Pac.  Eep.  444,  55  Am.  St.  Eep.  149; 
reTersing  Id.,  3  Colo.  App.  255,  32 
Pac.  Eep.  722;  Ft.  Morgan  Land  Co. 
v.  South  Platte  D.  Co.,  18  Colo.  1,  30 
Pac.  Rep.  1032,  36  Am.  St.  Eep.  259; 
Oppenlander  v.  Left  Hand  D.  Co.,  18 
Colo.  142,  31  Pac.  Rep.  854;  Sterling 
Irr.  Co.  V.  Downer,  19  Colo.  595,  36 
Pac.  Eep.  787;  Medano  D.  Co.  v. 
Adams,  29  Colo.  317,  68  Pac.  Eep. 
431;  New  Mercer  D.  Co.  v.  Arm- 
strong, 21  Colo.  357,  40  Pac.  Eep. 
989;  Louden  etc.  Co.  v.  Handy  D.  Co., 
22  Colo.  102,  43  Pac.  Eep.  535;  Pres- 
byterian College  V.  Poole,  25  Colo.  50, 
52  Pae.  Rep.  1103;  Handy  D.  Co.  v. 
South  Side  D.  Co.,  26  Colo.  333,  58 
Pac.  Rep.  30;  Crawford  Clipper  D. 
Co.  v.  Needle  Rock  D.  Co.,  50  Colo. 
176,  114  Pac.  Eep.  655;  Water  Sup- 
ply etc.  Co.  V.  Tenney,  24  Colo.  344, 
51  Pac.  Rep.  505;  Rollins  v.  Fearn- 
ley,  45  Colo.  319,  101  Pac.  Rep.  345; 


Wadsworth  D.  Co.  v.  Brown,  39  Colo. 
57,  88  Pae.  Eep.  1060;  Combs  v. 
Farmers'  etc.  D.  Co.,  38  Colo.  420, 
88  Pac.  Eep.  396;  Evans  v.  Swan,  38 
Colo.  92,  88  Pae.  Rep.  149;  Laguna 
etc.  Co.  V.  Rocky  Ford  etc.  Co.,  42. 
Colo.  522,  95  Pae.  Rep.  287;  Farmers' 
etc.  Co.  Tj  Rio  Grande  C.  Co.,  37  Colo. 
512,  86  Pac.  Rep.  1042;  Kerr  T. 
Burns,  42  Colo.  285,  93  Pac.  Eep. 
1120;  Central  Trust  Co.  v.  Culver,  35 
Colo.  93,  83  Pac.  Rep.  1064;  Alamosa 
etc.  Co.  V.  Nelson,  42  Colo.  140,  93 
Pac.  Rep.  1112;  Crippen  v.  X.  T.  Irr. 
D.  Co.,  32  Colo.  447,  76  Pac.  Eep. 
794;  Buckers  etc.  Co.  v.  Farmers'  etc. 
Co.,  31  Colo.  62,  72  Pae.  Eep.  49; 
Consolidated  etc.  Co.  t.  New  Loveland 
etc.  Co.,  27  Colo.  521,  62  Pac.  Eep. 
364;  Lamson  t.  Vailes,  27  Colo.  201, 
61  Pac.  Eep.  231. 

See,  ailso,  for  the  statutory  adjudi- 
cation of  rights.  Sees.  1567-1584. 

B3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sec.  3277;  Eev.  Stats.,  1908, 
Sees.  3277-3279  J  Laws,  1881,  p.  142, 
Sees.  1-3. 
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of  land  lying  under  and  being  or  proposed  to  be  irrigated  from 
such  ditch,  canal,  or  reservoir.^ 

By  the  Act  of  1903  '^  it  was  further  provided  that  the  owner  or 
owners  of  any  water  rights  derived  from  any  natural  stream,  ac- 
quired by  appropriation  and  used  "for  any  beneficial  purpose  other 
than  irrigation,"  may  have  his  or  their  right  established  and  de- 
creed by  petitioning  the  district  court  and  by  complying  with  the 
procedure  and  requirements  of  the  law  now  applicable  to  the  ad- 
judication of  water  rights  for  irrigation  purposes.^  In  determining 
such  rights  it  is  the  duty  of  the  court  to  recognize  and  protect,  as 
far  as  possible  under  the  constitution  of  the  State  and  the  decisions 
of  the  appellate  courts  applicable  thereto,  the  vested  right  of  all 
appropriations  of  water  for  irrigation  purposes,  especially  where 
such  rights  have  been  duly  adjudicated  by  the  court  in  statutory 
proceedings  for  the  determination  of  the  priority  of  rights  to  the  use 
of  water  for  irrigation  purposes.* 

§  1791.  The  adjudication  of  rights — Procedure. — When  at  any 
time  any  one  or  more  persons,  associations,  or  corporations  inter- 
ested as  owners  of  any  ditch,  canal,  or  reservoir  shall  present  to  the 
district  court  of  the  proper  county  a  motion,  petition,  or  application 
in  writing,  praying  said  court  to  adjudicate  the  priorities  of  rights 
to  use  of  water  for  irrigation  or  other  purposes  ^  between  the  several 
ditches,  canals,  and  reservoirs  in  such  districts,  the  court  shall  ap- 
point a  day  for  commencing  to  hear  and  take  evidence  in  such  ad- 
judication at  which  time  it  shall  be  the  duty  of  the  court  to  hear 
all  evidence  which  may  be  offered  by  or  on  behalf  of  any  one  inter- 
ested.2 

6  Greer  v.  Heiser,  16  Colo.  306,  26  7  3    Colo.   Stats.   Ann.,   Morr.   Ed., 

Pac.   Eep.    770;    Louden   ete.    Co.    v.  1911,    See.    3280;    Eev.    Stats.,    1908, 

Handy  D.  Co.,  22  Colo.  102,  43  Pae.  Sec.  3280;  Laws,  1903,  p.  297,  Sec.  1. 

Eep.  535 ;  Broadmoor  D.  Co.  v.  Brook-  8  For    decrees    adjudicating    rights 

side  W.  Co.,  24  Colo.  541,  52  Pac.  Eep.  other    than    for    irrigation,    see    See. 

792;  Great  Plains  W.  Co.  v.  Lamar  etc.  1792;  Napier  v.  Glenwood  etc.  Co.,  49 

Co.,  31  Colo.  96,  71  Pae.  Eep.  1119;  Colo.  208,  112  Pao.  Eep.  323. 

Combs  V.  Farmers '  High  Line  etc.  Co.,  9  3    Colo.    Stats.   Ann.,   Morr.    Ed., 

38  Colo.  420,  88  Pao.  Eep.  396;  Gun-  1911,    Sec.    3282;    Eev.    Stata.,    1908, 

nison  County  v.  Hider,  47  Colo.  443,  See.  3282;  Laws,  1903,  p.  289,  See.  3. 

107  Pae.  Eep.   1068 ;   Ft.  Lyons  ete.  i  See  preceding  section,  No.  1790. 

Co.  V.  Arkansas  etc.  Co.,  39  Colo.  332,  2  3    Colo.    Stats.   Ann.,   Morr.   Ed., 

90  Pac.  Eep.  1023.  1911,   See.   3284  j   Bev.   Stats.,   1908, 
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Upon  the  subject  of  notice  it  is  provided  that  upon  the  making 
of  such  order,  the  clerk  must  publish  a  copy  of  the  same  and  shall 
notify  all  persons  interested  to  appear  at  such  court  at  the  time  so 
appointed.  Ten  printed  copies  shall  also  be  posted  in  ten  public 
places  in  such  water  district,  not  less  than  20  days  before  the  day 
so  appointed.  Proof  of  publication  and  posting  the  said  notices 
must  be  made  and  filed  with  the  clerk.  In  addition  thereto,  the 
party  or  parties  moving  such  adjudication  shall  cause  a  written  or 
printed  copy  of  the  notice  to  be  served  on  every  person,  association, 
or  corporation  shown  by  the  statement  of  claim  on  file.^  In  case 
any  party  is  not  served  as  provided,  the  clerk  must  mail  a  copy 
directed  to  the  address  of  the  party,  shown  in  the  statement  of 
claim.  After  a  general  decree  has  been  entered  in  such  water  dis- 
trict, no  further  publication  or  posting  of  such  notice  or  any  notice 
of  such  individual  subsequent  proceedings  shall  be  required  unless 
by  order  of  the  court  upon  good  cause  shown  therefor;  and  in  all 
such  proceedings  subsequent  to  the  entry  of  such  general  decree, 
written  notice  shall  be  given  in  such  manner  as  is  now  or  may  here- 
after be  provided  for  the  service  of  summons  in  other  civil  cases.* 

If  for  any  cause  the  judge  of  said  court  shall  deem  it  impractica- 
ble or  inexpedient  to  proceed  to  hear  such  evidence  in  open  court,  he 
shall,  instead  of  the  order  mentioned  above,  make  and  cause  to  be 
entered  of  record  an  order  appointing  some  discreet  person,  prop- 
Sec.  3284;  Laws,  1881,  p.  144,  See.  4;  L.  B.  A.  266;  Lake  Fork  D.  Co.  ▼. 
Platte  etc,  Co.  v.  Northern  Colo.  Irr.  Haley,  28  Colo.  513,  67  Pac.  Eep. 
Co.,  12  Colo.  525,  21  Pae.  Eep.  711;  158;  Boberson  r.  People,  40  Colo. 
Wheeler  v.  Northern  Colo.  Irr.  Co.,  119,  90  Pae.  Eep.  79;  Park  v.  Park, 
10  Colo.  582,  17  Pae.  Eep.  487,  3  Am.  45  Colo.  347,  101  Pac.  Eep.  406 ;  Put- 
St.  Eep.  603;  Windsor  etc.  Co.  v.  nam  v.  Curtis,  7  Colo.  App.  437,  43 
Lake  Supply  D.  Co.,  44  Colo.  214,  98  Pac.  Eep.  1056;  Gunnison  County  v. 
Pao.  Eep.  729;  Sterling  Irr.  Co.  v.  Hider,  47  Colo.  443,  107  Pac.  Eep. 
Downer,   19  Colo.  595,  36  Pac.  Rep.      1068. 

787 ;    Louden   etc.    Co.   v.   Handy  D.  3  Por  such  statement,  see  Sec.  1790 

Co.,  22  Colo.  102,  43  Pac.  Eep.  535;  4  3    Colo.    Stats.    Ann.,    Morr.   Ed, 

Water  Supply  etc.  Co.  v.  Larimer  etc.  1911,  Sees.  3286-3289;  Eev.  Stats. 
Co.,  24  Colo.  322,  51  Pac.  Eep.  496,  1908,  Sees.  3286-3289;  Laws,  1881,  p, 
46  L.  E.  A.  322;  Broadmoor  D.  Co.  147,  Sees.  6-8;  Laws,  1905,  p.  344, 
V.  Brookside  W.  Co.,  24  Colo.  541,  52  See.  1;  Napier  v.  Glenwood  etc.  Co., 
Pae.  Eep.  792;  Lamson  t.  Vailes,  27  49  Colo.  208,  112  Pae.  Eep.  323 
Colo.  201,  61  Pac.  Eep.  231;  New  Wadsworth  D.  Co.  v.  Brown,  39  Colo 
LoTeland  etc.  v.  Consolidated  etc.  Co.,  57,  88  Pae.  Eep.  1060;  Greer  v.  Hei- 
27   Colo.   526,   62  Pae.   Eep.  366,  52     ser,  16  Colo.  306,  26  Pae.  Rep.  770. 
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erly  qualified,  a  referee  of  said  court,  to  whom  shall  be  referred  the 
entire  matter  of  the  taking  of  the  testimony  and  of  reporting  the 
same  to  the  court.  The  referee  must  then  cause  the  notice  as  above 
set  forth  to  be  published,  posted,  and  served  of  the  time  and  the 
place  of  the  hearing.  The  said  referee,  at  the  times  and  places  men- 
tioned in  his  notice,  must  take  all  evidence  offered.  He  is  given  full 
power  to  administer  oaths  and  subpoena  witnesses  and  to  adjourn 
the  hearing  from  time  to  time.  Upon  the  closing  of  the  testimony 
the  referee  shall  proceed  to  carefidly  examine  the  same  and  to  make 
an  abstract  of  all  testimony  and  proofs  in  his  possession  concerning 
each  ditch,  canal,  and  reservoir  separately  and  shall  number  each 
ditch  and  canal  in  order,  and  likewise  each  reservoir,  each  class  con- 
secutively, and  also  number  the  several  appropriations,  and  shall 
make  a  separate  findings  of  fact  connected  with  each  ditch,  canal, 
and  reservoir,  and  he  shall  prepare  a  draft  of  a  decree  in  accord- 
ance with  his  said  findings ;  which  decree  so  prepared  by  him  shall 
be  returned  with  his  report  to  the  court.  Upon  the  filing  of  said 
report  the  court,  or  judge  thereof  in  vacation,  shall  cause  an  order 
to  be  entered  setting  some  day  when  the  court  shall  proceed  to  hear 
and  determine  the  report,  at  which  time  any  party  may  appear  and 
move  exceptions  to  any  matter  in  the  finding  or  decree  made  by  the 
referee  and  after  hearing  the  same  the  court  shall,  if  the  decree  re- 
ported be  approved,  cause  the  same  to  be  entered  of  record  or  he 
may  make  such  modifications  thereof  or  other  decree  as  shall  be 
found  just  and  conformable  to  the  evidence  and  the  true  intent  of 
the  law.5 

The  district  court  shall  have  power  to  make  all  orders  and  rules 
consistent  with  this  Act,  which  may  be  found  necessary  and  ex- 
pedient, as  well  as  touching  the  proceedings  in  court  as  of  the  acts 
and  doings  of  the  referee ; ' '  and  this  Act  shall  be  construed  liberally 
in  all  courts  in  favor  of  securing  to  all  persons  interested  the  just 
determination  and  protection  of  their  rights.    No  person,  associa- 

6  3   Colo.    Stats.    Ann.,    Mon.   Ed.,  Colo.  268,  95  Pac.  Eep.  932;  Dorr  v. 

1911,    Sees.    3291-3306;    Kev.    Stats.,  Hammond,   7   Colo.   79,   1   Pac.   Eep. 

1908,  Sees.  3291-3306;  Laws,  1881,  p.  693;  Daum  v.  Conley,  27  Colo.  56,  59 

149,  Sees.  10-21,  33;   Laws,  1885,  p.  Pao.  Eep.   753;   Eio  Grande  etc.  Co. 

259,  See.  28;  Greer  v.  Heiser,  16  Colo.  v.  Prairie  D.  Co.,  27   Colo.   225,   60 

306,    26   Pae.    Eep.    770;    Napier   v.  Pao.  Eep.  726;  Bates  t.  Hall,  44  Colo. 

Glenwood  etc.  Co.,  49  Colo.  208,  112  360,  98  Pac.  Eep.  3. 
Pae.  Eep.  323;  Woods  v.  Sargent,  43 
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tion,  or  corporation  representing  any  ditch,  canal,  or  reservoir  shall 
be  permitted  to  offer  any  evidence  before  said  referee  until  he,  she, 
or  they  shall  have  filed  a  statement  of  claim  in  substance  the  same 
in  all  respects  as  is  required  to  be  filed  under  the  provisions  of  Sec- 
tion 1  hereof."  ^  No  claim  of  priority  of  any  person  on  account  of 
any  ditch,  canal,  or  reservoir  as  to  which  he,  she,  or  they  shall  have 
failed  or  refused  to  offer  evidence  under  any  adjudication  herein 
provided  for,  shall  be  regarded  by  any  water  commissioner  in  times 
of  scarcity  of  water,  or  until  a  decree  adjudging  such  priority  shall 
have  been  madeJ 

§  1792.  The  adjudication  of  rights — The  decree  and  judgment. 
— ^Upon  the  subject  of  decrees  in  such  actions,  the  Court  must  con- 
sider all  such  evidence,  together  with  any  and  all  evidence,  if  any, 
which  may  have  been  theretofore  taken  in  said  district  by  any  ref- 
eree, and  also  the  arguments  of  the  parties  or  their  counsel,  and  shall 
ascertain  and  find  from  such  evidence  as  near  as  may  be  the  date  of 
the  commencement  of  such  ditch,  canal,  or  reservoir,  together 
with  the  original  size  and  carrying  capacity  thereof,  the  time  of  the 
commencement  of  each  enlargement  or  extension  thereof,  if  any, 
with  the  increased  capacity  thereby  occasioned,  the  time  spent, 
severally,  in. such  construction  and  enlargement  and  extension,  if 
any,  the  nature  of  the  work,  and  all  such  facts  as  may  tend  to  show 
the  compliance  with  the  law.  And  the  court  shaU  determine  the 
matters  put  in  evidence  "and  make  and  cause  to  be  entered  a  decree 
determining  and  establishing  the  several  priorities  of  right,  by  ap- 
propriation of  water  of  the  several  ditches,  canals,  and  reservoirs  in 
such  water  district  concerning  which  testimony  shall  have  been 
offered,  each  according  to  the  time  of  its  said  construction  and  en- 
largement or  enlargements  or  extensions,  with  the  amount  of 
water  which  shall  be  held  to  have  been  appropriated  by  such  con- 
struction and  enlargements  or  extensions,  describing  such  amount  by 
cubic  feet  per  second  of  time,  if  the  evidence  shall  show  sufficient 

6  See  Sec.  1574;  3  Colo.  Stats.  Ann.,  Handy  D.  Co.,  22  Colo.  102,  43  Pao. 

Morr.   Ed.,    1911,    Sec.    3315;    Eev.  Eep.  535;  Union  Colony  v.  Elliott,  5 

Btats.,  1908,  Sec.  3315;  Windsor  Ees.  Colo.  371. 

Co.  V.  Lake  Side  D.  Co.,  44  Colo.  214,  7  3    Colo.    Stats.   Ann.,   Morr.   Ed., 

98  Pae.  Eep.  729;  Broadmoor  D.  Co.  1911,    See.    3316;    Eev.    Stats.,    1908, 

V.  Brookside  etc.   Co.,   24  Colo.   541,  Sees.  3315,  3316;  Laws,  1881,  p.  155, 

52  Pao.  Eep.  792;  Louden  ete.  Co.  v.  Sees.  24,  25. 
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data  to  ascertain  sucli  cubic  feet,  and  if  not  by  width,  depth,  and 
grade,  and  such  other  description  as  will  most  certainly  and  con- 
veniently show  the  amount  of  water  intended  as  the  capacity  of 
such  ditch,  canal,  or  reservoir  in  such  decree.  Said  court  shall 
further  order  that  each  and  every  party  interested  or  claiming  any 
such  ditch,  canal,  or  reservoir  shall  receive  from  the  clerk,  on  pay- 
ment of  a  reasonable  fee  therefor  to  be  fixed  by  the  court,  a  certifi- 
cate under  seal  of  the  court  showing  the  date  or  dates  and  amount 
or  amounts  of  appropriations  adjudged  in  favor  of  such  ditch,  canal, 
or  reservoir  under  and  by  virtue  of  the  construction,  extension,  and 
enlargements  thereof  severally;  also  specifying  the  number  of  said 
ditch  and  of  each  priority  to  which  the  same  may  be  entitled  by 
reason  of  such  construction,  extension,  and  enlargements."  ^ 

In  case  of  the  appropriation  of  water  for  irrigation,  the  court,  in 
making  its  decree  shall  also  number  the  several  ditches  and  canals 
in  the  water  district,  concerning  which  adjudication  is  made,  in 
consecutive  order  according  to  the  priority  of  appropriation  of 
water  thereby  made  by  the  original  construction  thereof,  as  near  as 
may  be,  having  reference  to  the  date  of  each  decree  as  rendered, 
and  shall  also  number  the  reservoirs  in  like  manner,  separately  from 
the  ditches  and  canals,  and  shall  further  number  each  several  appro- 
priation of  water  consecutively  beginning  with  the  oldest  appro- 
priation without  respect  to  the  ditches  or  reservoirs  by  means  of 
which  such  appropriations  were  made,  whether  such  appropriation 
shall  have  been  made  by  means  of  construction,  extension,  or  en- 
largement, which  number  of  each  ditch,  canal,  or  reservoir  together 
with  the  number  or  numbers  of  any  appropriations  of  water  held 
to  have  been  made  by  means  of  construction,  extension,  or  enlarge- 
ment thereof,  shall  be  incorporated  in  said  decree  and  certificate  of 

1 3   Colo.    Stats.   Ann.,    Morr.   Ed.,  as  an  estoppel  upon  consumers  in  es- 

1911,    See.    3284;    Eev.    Stats.,    1908,  tabUshing  their  separate  rights.  Combs 

See.  3284;  Laws,  1881,  p.  144,  See.  4;  v.  Farmers'  etc.  Co.,  38  Colo.  420,  88 

New  Loveland  etc.  Co.  v.  Consolidated  Pac.  Eep.  399. 

etCi  Co.,  27  Colo.  526,  62  Pac.  Eep.         An  erroneous  decree  not  void  is  not 

366,  52  L.  B.  A.  266;  Lake  Pork  D.  subject    to    collateral    attack.     Lake 

Co.  T.  Haley,  28  Colo.  613,  67  Pac.  Pork  D.  Co.  v.  Haley,  28  Colo.  513, 

Eep.  158;   Windsor  etc.  Co.  r.  Lake  67  Pac.  Eep.  158;  Water  Supply  etc. 

Supply  D.  Co.,  44  Colo.  214,  98  Pac.  Co.  v.  Larimer  etc.  Co.,  24  Colo.  322, 

Eep.  729.  51  Pae.  Eep.  496,  46  L.  E.  A.  322; 

A  decree  embraces  rights  of  both  Water  Supply  etc.  Co.  v.  Tenney,  24 

consumers  and  carriers  and  operates  Colo  344,  51  Pac.  B^.  605. 
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the  clerk  to  be  issued  to  the  claimants,  so  as  to  show  the  order  of 
priority  of  such  ditch  or  canal  and  of  such  reservoir  and  also  such 
successive  appropriations  of  water  pertaining  thereto,  for  the  in- 
formation of  the  water  commissioner  of  the  district  in  distributing 
the  water.2 

In  the  decrees  in  cases  of  appropriations  for  purposes  other  than 
that  of  irrigation  the  said  district  court  shall  number  consecutively 
and  chronologically  all  such  wSter  rights,  similar  to  the  system 
of  numbering  priorities  for  irrigation  purposes,  designating  the 
amount  of  each  appropriation  in  cubic  feet  per  second  of  time,  and 
shall  specifically  state  the  particular  purpose  for  which  said  appro- 
priation is  granted,  that  is,  whether  the  same  be  for  power  or  manu- 
facturing purposes,  domestic  use,  storage  purposes,  or  any  other 
beneficial  use  of  said  waters.  All  of  such  appropriations  other  than 
appropriations  for  irrigation  purposes  shall  be  designated  by  and 
in  one  series  of  consecutive  numbers  herein  provided  for.s 

Bach  party  upon  the  payment  of  the  fee  therefor  is  entitled  to 
receive  a  certificate  under  the  seal  of  the  court  showing  the  date  or 
dates,  the  amount  or  amounts  of  the  appropriations  adjudged  to 
his  particular  ditch.    The  holder  of  such  certificate  shall  exhibit  the 

2  3  Colo,  stats.  Ann.,  Morr.  Ed.,  "A  senior  reservoir  is  entitled  to 
.1911,  See.  3290;  Eev.  Stats.,  1908,  but  one  filling  during  the  same  season 
Sec.  3290 ;  Laws,  1881,  p.  149,  Sec.  9.  on  the  same  priority  before  junior  res- 
See  cases  cited  in  last  note.  ervoirs  are  filled  once. ' '  Windsor  Ees. 
Also,  Park  v.  Park,  45  Colo.  347,  etc.  Co.  v.  Lake  Supply  etc.  Co.,  44 
101  Pae.  Eep.  406;  Sterling  Irr.  Co.  Colo.  214,  98  Pae.  Eep.  729;  Colorado 
V.  Downer,  19  Colo.  595,  36  Pae.  Eep.  MUl  etc.  Co.  v.  Larimer  etc.  Co.,  26 
787;  Eoberson  v.  People,  40  Colo.  119,  Colo.  47,  56  Pae.  Eep.  185. 
90  Pae.  Eep.  79;  Gunnison  County  v.  The  Court  has  the  power  of  deter- 
Hider,  47  Colo.  443,  107  Pae.  Eep.  mining  the  date  of  priority  of  an  un- 
1068 ;  Ft.  Morgan  etc.  Co.  v.  South  completed  canal.  Waterman  v.  Hughes, 
Platte  D.  Co.,  18  Colo.  1,  30  Pae.  Eep.  33  Colo.  270,  80  Pao.  Eep.  891. 
1032,  36  Am.  St.  Eep.,  259;  New  See,  also,  Conley  v.  Dyer,  43  Colo. 
Mercer  D.  Co.  v.  Armstrong,  21  Colo.  22,  95  Pae.  Eep.  304;  Lamar  etc.  Co. 
357,  40  Pae.  Eep.  989;  Water  Supply  v.  Amity  etc.  Co.,  26  Colo.  370,  58 
etc.  Co.  V.  Tenney,  24  Colo.  344,  51  Pae.  Eep.  600,  77  Am.  St.  Eep.  261. 
Pao.  Eep.  505.  S3  Colo.  Stats.  Ann.,  Morr.  Ed., 
A  consumer  of  water  under  a  de-  1911,  See.  3281;  Eev.  Stats.,  1908, 
cree  may  by  contract  waive  priority  Sec.  3281;  Laws,  1903,  p.  297,  Sec.  2; 
and  be  compelled  to  prorate  with  Napier  v.  Glenwood  ete.  Co.,  49  Colo, 
consumers.  O'Neil  v.  Ft.  Lyon  C.  208,  112  Pao.  Eep.  323. 
Co.,  39  Colo.  487,  90  Pao.  Eep.  849, 
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same  to  the  water  commissioner  who  shall  be  guided  thereby  in  his 
distribution  of  the  water.  Said  certificate  must  also  be  recorded  in 
each  county  into  which  the  ditch,  canal,  or  reservoir  shall  extend, 
and  said  certificate  shall  be  prima  facie  evidence  of  so  much  of  said 
decree  as  shall  be  recited  therein,  in  any  suit  or  proceeding  in  which 
the  same  may  be  relevant.* 

The  clerk  of  any  court  of  the  State  issuing  judicial  decrees  fixing 
the  priorities  of  appropriation  of  water  for  irrigation  and  other 
beneficial  purposes  shall,  within  ten  days  after  such  decrees  have 
been  entered,  forward  one  certified  copy  to  the  State  Engineer  and 
one  copy  to  the  irrigation  division  engineer  having  jurisdiction  over 
the  water  district  in  which  said  decree  shall  have  been  entered. 
Upon  the  receipt  of  such  copies  both  the  State  Engineer  and  the 
division  engineers  shall  file  and  preserve  the  same  and  make  a  tabu- 
lated statement  of  such  decrees.^ 

§  1793.  The  adjudication  of  rights — Appeal — Independent 
suits — Re-argument  and  review. — Any  party  or  parties  represent- 
ing any  ditch,  canal,  or  reservoir,  or  any  number  of  parties  repre- 
senting two  or  more  which  are  affected  in  common  with  each  other 
by  any  portion  of  such  decree,  may  have  an  appeal  from  said  district 
court  to  the  Supreme  Court.  The  appellants  must  file  a  statement 
in  writing,  under  oath,  which  statement  shall  show  that  they  claim 
a  valuable  interest  in  ditch,  canal,  or  reservoir,  or  two  or  more  of 
such  which  are  affected  in  common  with  each  other  by  some  portion 
of  the  decree,  also  stating  the  name  or  names,  or  otherwise,  the 
description  of  any  one  or  more  ditches,  canals,  or  reservoirs,  which 
by  said  decree  derive  undue  advantage  in  respect  of  priority  as 
against  that  of  those  represented  by  the  appellants.  An  order  may 
then  be  made  by  the  judge  allowing  the  appeal,  who  shall  fix  the 
amount  of  the  appeal  bond.  This  order  shall  then  be  entered  of 
record,  a  copy  of  which  must  be  served  upon  each  of  the  appel- 

4  2  Colo.  Stats.  Ann.,  Morr.  Ed.,  Stats.  Ann.,  1908,  Sees.  3284,  3346, 
1911,  Sees.  3283-3285;  Eev.  Stats.,  3349;  Farmers'  Ind.  D.  Co.  v.  Agri- 
1908,  Sees.  3283-3285.  cultural  D.  Co.,  22  Colo.  513,  45  Pac. 

See  cases  cited  above.  "  Eep.  444,  55  Am.  St.  Eep.  149;  New 

Also,  Gunnison  County  v.  Hider,  47  Loveland  etc.  Co.  v.  Consolidated  etc. 

Colo.  443,  107  Pac.  Eep.  1068.  Co.,  27  Colo.  526,  62  Pae.  Eep.  366, 

5  3    Colo.    Stats.    Ann.,    Morr.    Ed.,  52  L.  E.  A.  266. 
1911,    Sees.    3284,    3346,    3349;    Eev. 
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lees  and  also  published  and  posted.  The  transcript  of  the  record 
must  be  filed  with  the  clerk  of  the  Supreme  Court  within  six  months 
after  said  appeal  shall  have  been  allowed.  "Only  so  much  of  the 
decree  appealed  from  and  so  much  of  the  evidence  as  shall  affect  the 
appropriations  of  water  by  means  of  the  construction  or  enlarge- 
ment or  re-enlargement  of  the  several  ditches,  canals,  and  reservoirs 
mentioned  in  the  order  allowing  the  appeal,  need  be  copied  into  the 
bill  of  exceptions.  * 

"The  Supreme  Court,  in  all  cases  in  which  judgment  is  rendered, 
and  any  part  of  the  decree  appealed  from  is  reversed,  and  in  which 
it  may  be  practicable,  shall  make  such  decree  in  the  matters  in- 
volved in  the  appeal  as  should  have  been  made  by  the  district  court, 
or  direct  in  what  manner  the  decree  of  that  court  shall  be 
amended."  Costs  on  appeal  shall  be  awarded  as  the  court  in  its 
discretion  shall  hold  to  be  equitable.^ 

Independent  actions  are  provided  for  and  nothing  in  the  Act  or 
in  any  decree  rendered  under  the  provisions  thereof  shall  prevent 
any  person,  association,  or  corporation  from  bringing  and  main- 
taining any  suit  or  action  whatsoever  hitherto  allowed  in  any  court 
having  jurisdiction,,  to  determine  any  claim  of  priority  of  right  to 
water,  by  appropriation  thereof,  for  irrigation  or  other  purposes, 
at  any  time  within  four  years  after  the  rendering  of  a  final  decree 
under  this  Act  in  the  water  district  in  which  such  rights  may  be 

13   Colo.    Stats.    Ann.,   Morr.    Ed.,  75  Pac.  Eep.  424;   Eandall  v.  Eocky 

1911,    Sees.    3307-3312;    Eev.    Stats.,  Ford  D.  Co.,  29  Colo.  430,  68  Pae.  Eep. 

1908,  Sees.  3307-3312;  Laws,  1881,  p.  240;  Crippen  v.  X.  T.  Irr.  D.  Co.,  32 

156,  Sees.  27-31;  Daum  v.  Conley,  27.  Colo.   447,    76   Pac.   Eep.    794;    Port 

Colo.   56,   59   Pac.   Eep.   753 ;    Upper  Lyon  etc.  Co.  v.  Arkansas  ete.  Co.,  39 

Platte  ete.  Co.  v.  Ft.  Morgan  ete.  Co.,  Colo.  332,  90  Pac.  Eep.  1023 ;  Finley 

27  Colo.  214,  60  Pac.  Eep.  484;  Kerr  v.  Cache  La  Poudre  etc  Co.,  44  Colo. 

V.  Dudley,  26  Colo.  457,  58  Pac.  Eep.  234,  98  Pae.  Eep.  173;  Windsor  etc. 

610;  Montrose  Canal"  Co.  v.  Loutsen-  Co.  v.  Lake  Supply  etc.  Co.,  44  Colo, 

hizer  D.   Co.,  23   Colo.   233,  48  Pac.  214,    98    Pae.    Eep.    729;    Napier   v. 

Eep.  532;  Golden  Canal  Co.  v.  Bright,  Glenwood  ete.  Co.,  49  Colo.  208,  112 

8  Colo.  144,  6  Pae.  Eep.  142;  Means  Pae.  Eep.  323;  Baer  Bros.  etc.  Co.  y. 

V.    Gotthelf,    31    Colo.    168,    71   Pac.  WUson,   38   Colo.   101,  88   Pae.  Bep. 

Eep.    1117;    Eio    Grande   etc.   Co.   v.  265;  Catlin  etc.  Co.  v.  Burke,  22  Colo. 

Prairie  D.  Co.,  27  Colo.  225,  60  Pac.  418,  45  Pac.  Eep.  387;  Kerr  v.  Dudley, 

Eep.  726;  Farmers'  Union  D.  Co.  v.  26  Colo.  457,  58  Pae.  Eep.  610;  Miller 

Eio  Grande  C.  Co.,  37  Colo.  512,  86  v.  Taylor,  6  Colo.  41 ;  Sieber  v.  Frink, 

Pac.  Eep.  1042;  Needle  Eoek  D.  Co.  v.  7  Colo.  148,  2  Pac.  Kep.  901. 
Crawford-Clipper  D.  Co.,  32  Colo.  209, 
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claimed,  save  that  no  writ  of  injunction  shall  issue  in  any  case  re- 
straining the  use  of  water  for  irrigation  in  any  water  district 
wherein  such  final  decree  shall  have  been  rendered,  which  shall 
affect  the  distribution  and  use  of  water  in  any  manner  adversely  to 
the  rights  determined  and  established  by  and  under  such  decree, 
but  injunctions  may  issue  to  restrain  the  use  of  water  in  such  dis- 
trict not  affected  by  such  decree,  and  restrain  violations  of  any 
right  thereby  established,  and  the  water  commissioner  shall  con- 
tinue to  distribute  the  water  according  to  the  right  of  priority  de- 
termined by  such  decree  until  in  such  suit  it  shall  be  otherwise  deter- 
mined and  such  water  commissioner  have  official  notice  of  the  same. 
After  four  years  from  the  rendering  of  the  final  decree  in  any 
water  district  all  parties  whose  interests  are  thereby  affected  shall 
be  deemed  and  held  to  have  acquiesced  in  the  same,  except  in  the 
case  of  suits  before  then  brought,  ' '  and  thereafter  all  persons  shall 
be  forever  barred  from  setting  up  any  claim  to  priority  of  rights 
to  water  for  irrigation  in  such  water  district  adverse  or  contrary 
to  the  effect  of  such  decree."  2 

The  district  court  shall  have  the  power  to  order,  for  good  cause 
shown,  and  upon  terms  just  to  all  parties  a  re-argument  or  review, 
with  or  without  additional  evidence,  of  any  decree  made  under  the 
provisions  of  the  Act,  whenever  said  court  or  judge  shall  find  from 
the  cause  shown  for  that  purpose  by  any  party  or  parties  feeling 
aggrieved,  that  the  ends  of  justice  will  be  thereby  promoted ;  but  no 
review  or  re-argument  shall  be  ordered  unless  applied  for  by  peti- 
tion or  otherwise  within  two  years  from  the  time  of  entering  the 
decree  complained  of  .^ 

23   Colo.   Stats.   Ann.,   Morr.   Ed.,  48  Pac.  Eep.  532;   Handy  D.  Co.  v. 

1911,  Sees.    3313,  3314;   Sev.  Stats.,  South  Side  D.  Co.,  26  Colo.  333,  58 

1908,  Sees.  3313,  3314;  Laws,  1881,  p.  Pac.  Eep.   30;   Port  Lyon  C.  Co.  v. 

159,  Sees.  34,  35;  Greer  v.  Heiser,  16  Arkansas  etc.   Co.,   39  Colo.   332,   90 

Colo.  906,  26  Pae.  Eep.  770;  Peck  Lat-  Pac.  Eep.  1023;  Nichols  v.  Mcintosh, 

eral  D.  Co.  v.  Pella  Irr.  D.  Co.,  19  19  Colo.  22,  34  Pae.  Eep.  278;  Boul- 

Colo.  222,  34  Pac.  Eep.  988 ;   Broad  der  etc.  Co.  v.  Lower  Boulder  etc.  Co., 

Bun  etc.  Co.  t.  Duel  etc.  Co.,  47  Colo.  22  Colo.  115,  43  Pac.  Eep.  540;  Wa- 

573,  108  Pac.  Eep.  755;   Crippen  v.  terman  v.  Hughes,  33  Colo.   270,   80 

X  Y.   Irr.  D.  Co.,  32  Colo.  447,  76  Pac.  Eep.  891. 

Pac.  Eep.  794;  Upper  Platte  etc.  Co.  s3    Colo.    Stats.   Ann.,   Morr.    Ed., 

T.  Pt.  Morgan  etc.  Co.,  27  Colo.  214,  1911,    See.    3318;    Eev.    Stats.,    1908, 

60   Pac.   Eep.   484;    Montrose  C.   Co.  Sec.  3318;  Laws,  1881,  p.  156,  Sec.  26; 

▼.  Loutsenhizer  D.  Co.,  23  Colo.  233,  Greer  v.  Heiser,  16  Colo.  306,  26  Pac. 
208 — ^Klnn.  on  Irr. 
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§  1794.  Damages  from  leakage  or  overflow. — The  owners  of 
reservoirs  are  made  the  insurers  against  all  damages  caused  thereby, 
in  the  following  language : 

"The  owners  of  the  reservoirs  shall  be  liable  for  all  damages 
arising  from  leakage  or  overflow  of  the  waters  therefrom  or  by 
floods  caused  by  breaking  of  the  embankments  of  such  reservoirs,  i 

"None  of  the  provisions  of  this  Act  shall  be  construed  as  reliev- 
ing the  owners  of  any  such  reservoir  from  the  payment  of  such 
damages  as  may  be  caused  by  the  breaking  of  the  embankments 
thereof,  but  in  the  event  of  any  such  reservoir  overflowing,  or  the 
embankments,  dams,  or  outlets  breaking  or  washing  out,  the  owners 
thereof  shall  be  liable  for  aU  damages  occasioned  thereby."  2 

Also,  under  the  Act  of  April  7,  1899,3  -where  the  charge  and  con- 
trol of  State  reservoirs  were  left  to  the  county  commissioners 
wherein  the  same  were  situated,  it  is  provided  that  the  county  shall 
assume  and  be  held  responsible  for  any  damages  resulting  from 
breakage  of  dams  or  water  discharges  therefrom. 


Eep.  770;  Kerr  v.  Dudley,  26  Colo. 
457,  58  Pae.  Eep.  610;  Sterling  D. 
Co.  V.  ran  etc.  Co.,  24  Colo.  491,  52 
Pae.  Eep.  669;  Montrose  Canal  Co.  v. 
LoutBenhizer  D.  Co.,  23  Colo.'  233,  48 
Pao.  Eep.  532;  New  Mercer  D.  Co.  v. 
Armstrong,  21  Colo.  357,  40  Pao.  Eep. 
989;  Boulder  ete.  Co.  v.  Lower  Boul- 
der D.  Co.,  22  Colo.  115,  43  Pae.  Eep. 
540;  Broad  Eun  ete.  Co.  v.  Duel  etc. 
Co.,  47  Colo.  573,  108  Pa,e.  Eep.  755; 
Daum  V.  Conley,  27  Colo.  56,  59  Pae. 
Eep.  753;  Crippen  ete.  Co.  v.  Bur- 
roughs, 27  Colo.  155,  60  Pae.  Eep. 
487 ;  Peterson  v.  Durkee,  15  Colo.  258, 
62  Pae.  Eep.  370;  Child  v.  Whitman,  7 
Colo.  App.  117,  42  Pae.  Eep.  601;  Ft. 
Lyon  Canal  Co.  v.  Arkansas  ete. .Co., 
39  Colo.  332,  90  Pae.  Eep.  1023 ;  Wa- 
terman V.  Hughes,  33  Colo.  270,  80 
Pao.  Eep.  891;  Crippen  v.  X.  Y.  Irr 
D.  Co.,  32  Colo.  447,  76  Pae.  Eep.  794; 
Eio  Grande  etc.  Co.  v.  Prairie  D.  Co., 
27  Colo.  225,  60  Pae.  Eep.  726;  Upper 
Platte  etc.  Co.  v.  Ft.  Morgan  etc.  Co., 
27  Colo.  214,  60  Pae.  Eep.  484;  Magill 


V.  Hyatt,  20  Colo.  App.  542,  80  Pae. 
Eep.  472. 

13  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  See.  3204;  Eev.  Stats.,  1908, 
See.  3204;  Laws,  1879,  p.  107,  Sec.  40; 
Sylvester  v.  Jerome,  19  Colo.  128,  34 
Pae.  Eep.  760;  Canyon  City  ete.  B. 
Co.  V.  Oxtoby,  45  Colo.  214,  100  Pae. 
Eep.  1127;  Garnet  ete.  Co.  v.  Samp- 
son, 48  Colo.  285,  110  Pao.  Eep.  79, 
1  Water  &  Min.  Cas.  Ann.  610;  Lari- 
mer County  D.  Co.  v.  Zimmerman, 
4  Colo.  App.  78,  34  Pao.  Eep.  1111. 

See,  also,  Middlekamp  ▼.  Bessemer 
ete.  Co.,  46  Colo.  102,  103  Pae.  Eep. 
280,  23  L.  E.  A.,  N.  8.,  795. 

23  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  See.  3213;  Eev.  Stats.,  1908, 
Sec.  3213;  Laws,  1899,  p.  316,  See.  9; 
Garnet  etc.  Co.  v.  Sampson,  48  Colo. 
285,  110  Pae.  Eep.  79. 

S3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  See.  3562;  Eev.  Stats.,  1908, 
See.  3562;  Laws,  1899,  Chap.  140,  p. 
350,  See.  1. 
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§  1795.  Liens  on  ditches,  canals,  and  other  works. — ^Upon  the 
subject  of  liens  the  Colorado  statute  provides  that  mechanics,  mate- 
rial-men, contractors,  subcontractors,  builders,  and  all  persons  of 
every  class  performing  labor  upon  or  furnishing  materials  to  be 
used  in  the  construction,  alteration,  addition  to,  or  repair,  either  in 
whole  or  in  part,  of  any  ditch,  flume,  aqueduct,  reservoir,  or  tunnel, 
also  engineers  who  have  furnished  plans  for  the  same,  shall  have  a 
lien  upon  the  property  upon  which  they  have  rendered  service  or 
bestowed  labor  or  for  which  they  have  furnished  materials,  which 
lien  may  be  foreclosed  upon  following  the  proceeding  prescribed  by 
the  statute.  1  "Such  liens  shall  alike  attach  to  rights  of  water  and 
rights  of  way  that  may  in  any  manner  pertain  to  any  kind  of  prop- 
erty hereinbefore  specified  and  to  which  such  liens  attach.  In  case 
of  corporations  such  liens  shall  attach  to  all  the  franchises  and 
charter  privileges  that  may  in  any  manner  pertain  to  said  specified 
property."  2 

The  owners  of  ditches  and  canals  must  carefully  maintain  the 
embankments  thereof,  "so  that  the  waters  of  such  ditch  may  not 
flood  or  damage  the  premises  of  others,"  etc.^ 

Any  person  or  company  who  performs  labor  or  furnishes  material 
or  supplies  for  constructing,  altering,  or  repairing  any  well,  by 
virtue  of  a  contract  with  the. owner  or  his  authorized  agent,  shall 
have  a  Uen  to  secure  the  payment  of  the  same  upon  such  well  and 
upon  the  materials  and  machinery  and  equipment  and  supplies  so 
furnished,  and  upon  the  interest  that  the  owner  has  in  the  real 
property  upon  which  such  well  is  situated;  said  lien  may  be  fore- 
closed according  to  the  laws  relating  to  mechanics'  liens.^ 

By  the  Act  of  May  29,  1911,5  Jt  -^^s  provided  for  the  protection 

13    Colo.    Stats.   Ann.,   Morr.   Ed.,  1911,   See.    3233;    Eev.   Stats.,   1908, 

1911,   Sees.     4025-4047;     Eev.    Stats.,  See.  3233;  Greeley  Irr.  Co.  v.  House, 

1908,  Sees.  4025-4047;  Laws,  1899,  p.  14  Colo.  549,  24  Pao.  Eep.  329;  Gree- 

261,  Sees.  1-20;  Jarvis  v.  State  Bank,  ley  Irr.  Co.  v.  Von  Trotha,  48  Colo. 

22  Colo.  309,  45  Pac.  Bep.  505,  55  Am.  12,  108  Pae.  Eep.  985;  Platte  etc.  Co. 

St.    Eep.    129;    Williams  v.  TTneom-  v.   Lee,   2    Colo.   App.    184,   29   Pae. 

pahgre   Canal   Co.,   13   Colo.   469,   22  Eep.  1036. 

Pae.  Eep.  806 ;  Empire  ete.  Co.  v.  Bng-  4  3    Colo.    Stats.   Ann.,   Morr.   Ed., 

ley,  18  Colo.  388,  33  Pae.  Eep.  153.  1911,  Sees.    4049,  4050;    Eev.  Stats., 

2  3   Colo.    Stats.   Ann.,   Morr.    Ed.,  1908,   Sees.   4049,  4050;   Laws,   1903, 

1911,    See.   4031;    Eev.    Stats.,    1908,  p.  355,  See.  1. 
See.  4031.  5  Laws,    1911,   Chap.    163,   p.   490, 

8  3   Colo.    Stats.   Ann.,   Morr.   Ed.,  Sees.  1-3. 
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of  laborers,  mechanics,  ranchmen,  farmers,  merchants,  and  other 
persons  furnishing  work  or  labor,  material,  ranch  or  farm  products, 
provisions,  goods,  or  supplies  to  contractors  or  subcontractors  in  the 
construction  of  railroads,  reservoirs,  and  irrigation  canals,  by  com- 
pelling the  owners  to  require  a  bond  for  such  protection  from  the 
contractors. 

"No  remedy  given  in  this  Act  shall  be  construed  as  preventiag 
any  person  from  enforcing  any  other  remedy  which  he  otherwise 
would  have  had,  except  as  otherwise  herein  provided.  The  practice 
under  this  Act  shall  be  in  accordance  with  the  Code  of  Civil  Pro- 
cedure of  the  State  of  Colorado.  In  case  of  two  or  more  owners, 
contractors,  or  subcontractors  interested  in  the  same  contract,  the 
rule  of  procedure  shall  be  the  same  as  in  the  case  of  one  such."* 

AH  co-owners  of  irrigating  ditches  shall  pay  for  the  necessary 
cleaning  and  repairing,  the  proportion  that  their  respective  interests 
bear  to  the  total  expense.  Upon  the  failure  of  one  or  more  co- 
owners,  upon  the  written  request  of  the  owners  of  one-third  of  the 
carrying  capacity  to  board  of  directors  to  assist  in  cleaning  and 
repairing  such  ditch,  the  other  co-owners  shall  proceed  to  clean  the 
same  and  shall  have  a  lien  upon  the  interest  in  such  ditch  owned 
by  such  delinquent  owner  for  his  proportion  of  such  cost  and  ex- 
penses.   This  lien  may  be  foreclosed  as  provided  by  the  statute.'^ 

§  1796.  The  irrigation  district  law. — By  the  Act  approved  May 
3,  1905,1  the  legislature  of  Colorado  enacted  an  irrigation  district 
law  based  largely  upon  the  "Wright  Act"  of  Calif ornia.2 

fl  3    Colo.    Stats.   Ann.,   Mott.   Ed.,  246-274,   as   afterward   amended  and 

1911,    See.   4048 ;    Eev.   Stats.,    1908,  supplemented  as  herein  indicated. 

See.  4048.  Previous  to  the  enactment  of  the 

7  3    Colo.   Stats.   Ann.,   Morr.   Ed.,  above,  the   Act    approved    April  12, 

1911,   Sees.    4051-4060;    Eev.    Stats.,  1901,  Laws,  1901,  Chap.  87,  p.  198, 

1908,  Sees.  4051-4060;  Laws,  1893,  p.  provided  for  the  organization  of  such 

312,  Sees.  1-10;  Strang  v.  Osborne,  42  districts;  but  by  the  Act  of  1905  the 

Colo.  187,  94  Pae.  Eep.  320.  earlier  Act  with  its  amendments  was 

1  This  Act  as  subsequently  amended  repealed,  and  this  Act  substituted  in 

is  found  in  3  Colo.  Stats.  Ann.,  Morr.  lieu  thereof. 

Ed.,    1911,    Sees.    3440-3494g;    Eev.  The  Act  of  1901  was  held  constitu- 

Stats.,  1908,  Sees.  3440-3494,  as  after-  tional.    Anderson  v.  Grand  yalley  Irr. 

ward  amended  and  supplemented  by  Dist.,  35  Colo.  525,  85  Pac.  Eep.  313. 

the  Act  of  April  5,  1909,  Laws,  1909,  2  For  a  full  discussion  of  this  law, 

Chap.   178,  p.  429;   J^aws,   1905,  pp.  see  Chap.  70,  Sees.  1386-1432. 
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Upon  the  subject  of  organization  of  sueli  districts  and  the  election 
of  their  offiisers,  it  is  provided  that  it  must  be  by  a  petition  to  the 
board  of  county  commissioners,  "filed  by  a  majority  of  the  resident 
freeholders  within  said  proposed  district,  and  who  shall  also  be  the 
owners  in  the  aggregate  of  a  majority  of  the  whole  number  of  acres 
belonging  to  the  resident  freeholders  within  said  proposed  dis- 
trict."* Such  petition  must  be  considered  by  the  board  and  the 
boundaries  fixed ;  and,  if  allowed,  the  board  must  call  for  an  election 
upon  the  proposition.  At  all  elections  held  under  the  provisions  of 
the  Act  all  persons  shall  be  entitled  to  vote  who  are  resident  free- 
holders of  agricultural  lands  within  the  district,  or  who  are  owners 
of  lands  to  the  extent  of  forty  acres  or  more  and  reside  within  any 
county  in  which  part  of  such  district  shall  extend,  and  who  are 
qualified  electors  under  the  laws  of  the  State.  If  it  appears  at  such 
election  that  at  least  a  majority  of  the  legal  voters  have  voted  "yes," 
the  said  board,  by  an  order  entered  on  their  minutes,  shaU  declare 
such  territory  duly  organized  as  an  irrigation  district,  under  the 
name  and  style  theretofore  designated,  and  shall  also  declare  officers 
who  hav-e  been  duly  elected.  And  the  regular  election  thereafter  of 
the  ofBcers  of  such  district  shall  be  held  on  the  first  Tuesday  after 
the  first  Monday  in  December  in  each  year.* 

The  powers  and  duties  of  the  board  of  directors  are  to  make  all 
necessary  contracts,  to  acquire  the  necessary  property  and  rights  by 
conveyance  or  by  condemnation  if  necessary;  but  no  contract  ex- 
ceeding the  consideration  of  $10,000  and  not  exceeding  $25,000  shall 

Upon  the  proposition  of  irrigation  on  the  part  of  many  land  owners  with 

districts,    Mr.    Charles   W.    Comatoek,  regard   to   financial  and    engineering 

state  engineer  of  Colorado,  in  Ms  re-  problems   to   promote   districts   which 

ports  for  the  years  1909-1910,  page  21,  may  or  may  not  have  within  them  the 

makes  the  following  statement:     "It  elements  of  success." 

is  believed  that  the  organization  and  3  3    Colo.    Stats.    Ann.,    Morr.   Ed., 

finsineing  of  irrigation  districts  should  1911,    Sec.    3441;    Eev.    Stats.,    1908, 

be  subject  to  some  sort  of  State  con-  See.  3441. 

trol.     The  present  irrigation  district  Such    petition    must    be    properly 

law,  while  facilitating  the  formation  signed.    Ahern  v.  High  Line  Irr.  Dist., 

of  mutual  enterprises  in  which  each  39  Colo.  409,  89  Pae.  Eep.  963. 

man  in  securing  the  irrigation  of  his  4  2    Colo.    Stfits.   Ann.,   Morr.   Ed., 

own  land  helps  to  irrigate  that  of  his  1911,   Sees.    3440-3449;    Eev.    Stats., 

neighbor,  unfortunately  lends  itself  to  1908,  Sees.  3440-3449;  Laws,  1905,  p. 

the  manipulation  of  shrewd  and  un-  246,  Sees.  1-10;  Sees.  4,  6,  as  amended, 

scrupulous  promoters  who  do  not  hesi-  Laws,  1907,  p.  488,  sees.  1,  2. 
tate  to  take  advantage  of  ignorance 
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be  binding  unless  the  same  shaU  be  authorized  by  the  legal  electors 
in  writing,  and  no  contract  in  excess  of  $25,000  shall  be  binding 
until  such  contracts  shall  have  been  ratified  at  an  election  in  the 
manner  as  provided  for  the  issue  of  bonds.  The  said  board  may 
also  adopt  necessary  rules  and  regulations  for  the  distribution  of 
water.  "All  waters  distributed  shall  be  apportioned  to  each  land 
owner  pro  rata  to  the  lands  assessed  under  this  Act  within  such 
district. ' '  The  said  board  may  rent  or  lease  water  for  the  use  of  the 
land  owners  in  the  district.  The  board  may  also  lease  or  rent  water 
to  settlers  or  occupants  of  the  public  domain.^  The  board  shall  hold 
regular  meetings,  all  of  which  shaU  be  public.  The  title  to  all  prop- 
erty acquired  shall  vest  in  the  district.  The  district  may  sue  and 
be  sued.8 

Provisions  are  made  for  the  issuance  of  bonds  by  holding  an  elec- 
tion therefor,  also  for  their  sale  and  payment.''^  "Said  bonds  and 
the  interest  thereon  shall  be  paid  by  revenue  derived  from  an  an- 
nual assessment  upon  the  real  property  of  the  district  and  the 
real  property  of  the  district  shaU  be  and  remain  liable  to  be  as- 
sessed for  such  payments  as  herein  provided."  ^ 

It  is  made  the  duty  of  the  board  on  or  before  September  first  of 
each  year  to  determine  the  amount  of  money  required  to  meet  the 
maintenance,  operating,  and  current  expenses  for  the  ensuing  year 
and  to  certify  such  amount  to  the  county  commissioners.  It  is  made 
the  duty  of  the  county  assessor  to  assess  ' '  all  real  estate,  exclusive  of 
improvements,"  lying  within  any  district.  "All  lands  within  the 
district  for  the  purposes  of  taxation  under  this  Act  shall  be  valued 
by  the  assessor  at  the  same  rate  per  acre :  Provided,  that  in  no  case 
shall  any  land  be  taxed  for  irrigation  purposes  under  this  Act, 
which  from  any  natural  cause  can  not  be  irrigated  or  is  incapable 
of  cultivation." 

The  county  commissioners  must  then  levy  the  amount  of  the  as- 
sessment or  rate.    For  the  purpose  of  the  collection  of  the  assess- 

B3    Colo.   Stats.   Ann.,   Morr.   Ed.,  7  3   Colo.    Stats.   Ann.,   Morr.   Ed., 

1911,    See.    3450;    Eev.    Stats.,    1908,  1911,    Sees.    3454-3456;    Eev.    Stats., 

Sec.  3450;  Laws,  1905,^.  253,  Sec.  11;  1908,  Sees.  3454-3456;  Laws,  1905,  p. 

as  amended.  Laws,  1909,  p.  422,  See.  1.  256,  Sees.  15-17. 

6  3    Colo.    Stats.    Ami.,   Morr.   Ed.,  8  3    Colo.    Stats.    Ann.,   Morr.   Ed., 

1911,  Sees.    3451-3453;    Eev.    Stats.,  1911,    See.   3456;    Eev.   Stats.,   1908, 

1908,  Sees.  3451-3453;  Laws,  1908,  p.  Sec.  3456. 
254,  Sees.  11-14. 
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ment  the  county  treasurer  is  made  ex  officio  district  treasurer.  And 
for  this  purpose  the  revenue  laws  of  the  State  are  applicable.^ 

The  board  of  directors  may  let  all  contracts  and  authorize  the 
payment  of  all  claims  against  the  district.  No  indebtedness  must 
be  incurred  except  such  as  is  expressly  authorized  by  law.^" 

In  case  of  insufficient  supply  of  water,  the  board  may  distribute 
the  water  as  they  may  in  their  judgment  think  best  for  the  interest 
of  all  parties  concerned.  No  property  must  be  taken  without  just 
eompensation.il 

Provisions  are  made  for  the  changing  of  boundaries  of  districts, 
either  by  the  annexation  of  contiguous  territory  12  or  by  the  ex- 
clusion of  lands  from  such  district.  ^^  Such  districts  njay  be  dis- 
solved upon  an  election  being  held  for  that  purpose,  provided  that 
all  claims  and  bills  have  been  fully  satisfied.  1*  Special  proceedings 
are  provided  for  the  judicial  examination  and  confirmation  of  all 
proceedings  as  to  the  organization  of  a  district  or  any  proceedings 
of  the  board.  12 

By  the  supplemental  Act  of  April  5, 1909,i®  it  was  proAdded  that 
State  Agricultural  College  and  public  school  lands  might  be  in- 
cluded within  irrigation  districts,  and  that  all  such  lands  so  in- 
cluded may  be  assessed  for  irrigation  purposes  and  such  assess- 
ments paid  by  the  State  treasurer. 

9  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  and  Sec.  3475,  as  amended.  Laws, 
1911,    Sees.    3457-3461;    Rev.    Stats.,      1909,  p.  425,  See.  2. 

1908,  Sees.  3457-3461;  Laws,  1905,  p.  13  3   Colo.   Stats.  Ann.,  Morr.  Ed., 

259,  Sees.  18-22 ;  See.  21,  as  amended,  1911,    Sees.   3480-3486;    Rev.    Stats., 

Laws,  1907,  p.  490,  See.  3.  1908,  Sees.  3480-3486;  Laws,  1905,  p. 

See,  also,  Anderson  v.  Grand  Valley  268,  Sees.  41-47. 

Irr.  Dist.,  35  Colo.  525,  85  Pae.  Rep.  14  3   Colo.   Stats.  Ann.,  Morr.  Ed., 

313.  1911,  Sees.    3487,  3488;   Rev.  Stats., 

10  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  1908,  Sees.  3487,  3488 ;  Laws,  1905,  p. 
1911,    Sees.    3462-3467;    Rev.    Stats.,  270,  Sees.  48,  49. 

1908,  Sees.  3462-3467;  Laws,  1905,  p.  is  3   Colo.   Stats.   Ann.,   Morr.   Ed., 

262,  Sees.   23-28.  1911,   Sees.    3489-3493;    Rev.    Stats., 

11  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  1908,  Sees.  3489-3493 ;  Laws,  1905,  p. 
1911,  Sees.  3468,  3469;  Rev.  Stats.,  271,  Sees.  49-54;  Ahern  v.  High  Line 
1908,  Sees.  3468,  3469;  Laws,  1905,  p.  Irr.  Dist.,  39  Colo.  409,  89  Pae.  Rep. 
264,  Sees.  29,  30.  963. 

12  3   Colo.  Stats.   Ann.,  Morr.  Ed.,  le  3   Colo.   Stats.  Ann.,  Morr.  Ed., 
1911,    Sees.    3471-3479;   Rev.    Stats.,  1911,    Sees.    3494-a-g;     Laws,     1909, 
1908,  Sees.  3471-3479;   See.   3471,  as  Chap.  178,  p.  429,  Sees.  1-7. 
amended,  Laws,  1911,  p.  468,  Sec.  1, 
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By  the  Act  of  June  2, 1911,17  it  was  provided  that  for  the  purpose 
of  furnishing  water  and  securing  water  rights  for  State  lands,  the 
State  board  of  land  commissioners  may  petition  all  such  lands  into 
irrigation  districts  at  the  time  or  after  the  formation  of  such  dis- 
tricts. And  for  this  purpose  the  State  board  of  land  commissioners 
shall  be  considered  in  all  respects  a  freeholder,  so  long  as  such  lands 
remain  unsold;  but,  after  sale,  the  purchaser  shall  be  entitled  to  aU 
the  rights  of  a  freeholder.  The  State  board  shall  have  fuU  power  to 
secure  to  such  irrigation  district  so  furnishing  the  water  for  the 
irrigation  of  such  State  lands,  the  payment  of  the  cost  of  the  water 
rights  upon  the  lands. 

§  1797.  The  Carey  Act  in  Colorado.— The  State  of  Colorado 
also  accepted  the  provisions  of  the  Carey  Act  and  its  legislature 
f>rovided  a  complete  law  for  the  operation  and  enforcement  of  said 
Act.i  "The  selection,  management,  and  disposal  of  said  lands  and 
all  such  lands  as  may  hereafter  be  granted  to  the  State  of  Colorado 
by  the  United  States  shall  be  vested  in  the  State  board  of  land  com- 
missioners of  the  State  of  Colorado,  as  now  or  hereafter  con- 
stituted," etc. 

It  is  further  provided  that  any  person,  company  of  persons, 
associations,  or  incorporated  company  desiring  to  construct  ditches, 
canals,  or  other  irrigation  works  to  reclaim  land  under  the  pro- 
visions of  the  Act,  shall  file  with  the  board  a  request  for  the  selection 
on  behalf  of  the  State  by  the  board  of  the  land  to  be  reclaimed, 
designating  said  land  by  legal  subdivisions.  This  request  must  be 
accompanied  by  a  proposal  to  construct  the  ditch,  canal,  or  other 
works  necessary  for  the  complete  reclamation  of  said  laijds,  and 
such  proposal  must  be  prepared  in  accordance  with  the  rules  of  the 
board. 

The  person,  company  of  persons,  associations,  or  incorporated 
companies  making  an  application  to  the  board  for  the  selection  of 
such  lands  shall  file  with  the  State  Engineer  an  application  to  ap- 
propriate water  for  the  reelama;tion  of  the  lands  described  in  the 
request  to  the  board.  This  application  shall  be  of  form  prescribed 
by  the  State  Engineer.    The  board  must  examine  the  said  proposal 

17  3   Colo.   Stats.  Ann.,  Morr.  Ed.,  1 4   Colo.    Stats.    Ann.,   Morr.   Ed., 

1911,   Sees.   5218-a   to   5218-c;   Laws,      1911,    Sees.    5138-5160;    Eev.    Stats., 
1911,  Chap.  85,  p.  211,  Sees.  1-3.  1908,  Sees.  5138-5160. 
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and,  if  feasible  in  all  respects,  it  must  be  approved  by  the  board, 
which  shall  instruct  the  register  to  file  in  the  local  land  office  a 
request  for  the  withdrawal  of  the  land  described  in  said  proposal. 
"No  request  on  which  the  State  Engineer  has  reported  adversely, 
either  as  to  the  water  supply,  the  feasibility  of  the  construction,  or 
capacity  of  the  works,  or  as  to  the  character  of  the  land  sought  to 
be  irrigated,  shall  be  approved  by  the  board."  In  case  of  the  rejec- 
tion of  the  proposal  a  second  one  may  be  made. 

Upon  the  withdrawal  of  the  land  by  the  Department  of  the  In- 
terior it  is  made  the  duty  of  the  board  to  enter  into  a  contract  sub- 
mitting the  proposal  for  the  construction  of  the  said  proposed 
works. 

No  proposal  shall  be  considered  by  the  board  which  requests  a 
greater  time  than  five  years  for  the  construction  of  the  works  and 
all  proposals  shall  state  that  the  work  shaU  begin  within  six  months 
from  the  date  of  the  contract,  and  that  at  least  one-tenth  of  the 
construction  shall  be  completed  within  two  years  from  the  date  of 
the  contract;  that  the  construction  shall  be  prosecuted  diligently 
and  continuously  to  completion,  and  that  a  cessation  of  work  under 
the  contract  for  a  period  of  six  months  after  the  second  year,  with- 
out the  sanction  of  the  board,  will  forfeit  to  the  State  all  rights 
under  said  contract,  provided  that  upon  good  cause  extensions  of 
time  may  be  made  by  the  board.  Provisions  are  also  made  for  the 
forfeiture  of  the  rights  acquired  under  the  contract  in  case  of  de- 
fault and  the  sale  of  the  property. 

The  State  is  exempted  from  liability  for  any  work  constructed 
under  any  contract  made  within  the  provisions  of  the  Act. 

Immediately  upon  the  withdrawal  of  any  land  and  the  inaugura- 
tion of  the  work  by  the  contractors,  it  is  made  the  duty  of  the  board 
to  give  public  notice  that  said  land  is  open  for  settlement  and  the 
price  and  terms  upon  which  said  land  will  be  sold  to  settlers  by  the 
State.  Any  citizen  of  the  United  States  may  make  application  to 
the  board  to  enter  any  of  said  land  in  an  amount  not  exceeding  160 
acres.  Such  application  must  be  accompanied  by  a  certified  copy 
of  the  contract  for  a  perpetual  water  right  made  and  entered  into 
by  the  party  making  application,  with  the  person,  company,  or 
association  who  have  been  authorized  by  the  board  for  reclamation  of 
said  lands.  All  applications  for  entry  shall  be  accompanied  by  the 
payment  of  25  cents  per  acre,  which  shall  be  paid  as  a  partial  pay- 
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ment  on  the  land  if  the  application  is  allowed.  "The  board  shall 
dispose  of  all  lands  accepted  by  the  State  under  the  provisions  of 
this  Act,  at  a  uniform  price  of  50  cents  per  acre. "  It  is  made  the 
duty  of  the  settlers  within  one  year  to  cultivate  and  reclaim  not  less 
than  one-sixteenth  part  of  the  land  filed  upon,  and  within  two  years 
after  his  notice  that  the  company  is  prepared  to  furnish  water,  the 
settler  shall  have  actually  irrigated  and  cultivated  not  less  than  one- 
eighth  of  the  land  filed  upon,  and  within  three  years  from  said 
notice  the  settler  shall  appear  before  the  register  or  judge  or  clerk 
of  the  district  court  to  make  final  proof  of  reclamation. 

A  lien  is  given  for  deferred  water  right  payments  which  may  be 
foreclosed  and  sold.  The  State  board  of  land  commissioners  is  given 
power  to  provide  suitable  rules  for  the  filing  of  proposals  for  con- 
struction of  irrigation  works,  and  for  entry  and  payment  of  the 
land  by  settlers.  The  board  is  required  to  issue  on  or  before  the 
13th  day  of  November  of  each  year,  setting  forth  in  detail  the 
names,  location,  and  character  of  the  irrigation  works  in  process  of 
construction,  the  acreage  and  legal  subdivisions  of  land  intended 
to  be  reclaimed,  and  other  necessary  facts  prescribed  by  the  Act. 

§  1798.  The  drainage  of  lands. — By  the  Act  approved  April  11, 
1903,1  whenever  any  person,  company,  or  corporation  desires 
the  construction,  enlargement,  or  extension  of  any  ditch,  drain,  or 
water  course  for  the  purpose  of  draining  and  reclaiming  seeped  or 
marshy  land,  they  shall  file  with  the  board  of  county  commissioners 
a  petition  signed  by  one  or  more  of  the  land  owners  who  own  or 
represent  the  major  portion  of  the  land  which  would  be  affected  by 
the  proposed  improvement.  The  petition  must  set  forth  the  neces- 
sity for  such  improvement  and  the  full  details  relative  thereto.  A 
bond  must  be  given  by  the  petitioner,  conditioned  to  pay  all  ex- 
penses incurred  by  the  ijounty  or  counties  on  account  of  such  im- 
provement. The  county  commissioners  must  then  appoint  a  board 
of  viewers  of  three  disinterested  persons,  residents  of  the  county, 
who  in  turn  shall  select  a  competent  engineer  to  assist  them.  The 
board  shall  notify  all  resident  land  holders  20  days  prior  to  the  date 

1 3    Colo.    Stats.   Ann.,    Morr.   Ed.,  See,    also,    for    drainage    districts, 

1911;    Sees.    3188-3200;   Eev.   Stats.,      See.  1799. 
1908,  Sees.  3188-3200;  Laws,  1903,  p. 
209,  Sees.  1-13, 
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of  a  meeting  set  by  them  of  such  meeting.  All  persons  whose  lands 
are  affected  may  appear  and  be  heard.  If  the  viewers  find  that  the 
proposed  improvement  is  not  feasible,  they  shall  so  report  to  the 
county  commissioners,  and  the  costs  and  expenses  incurred  shall  be 
paid  by  the  original  petitioners. 

If,  however,  the  improvements  shall  be  found  feasible  and  of  use 
and  benefit  and  to  be  desired  by  the  owners  representing  a  major 
portion  of  the  lands  affected,  the  board  shall  so  report  and  shall 
include  in  their  report  a  detailed  recommendation  of  the  methods 
to  be  pursued  in  prosecuting  the  work ;  they  shall  also  fix  and  recom- 
mend the  proportionate  assessment  for  each  tract  of  land  affected. 
The  plan  so  recommended  may  be  adopted  by  the  board,  but  any 
person  may  appeal  from  such  order  of  the  board  to  the  district 
court.  The  work  must  be  then  let  by  contract  to  the  lowest  responsi- 
ble bidder,  and  the  assessments  for  the  payment  therefor  must  be 
collected  by  the  county  treasurer  in  the  same  manner  as  for  other 
taxes.  The  right  of  eminent  domain  shall  extend  to  all  improve- 
ments constructed  under  the  Act. 

"All  waters  gathered  by  such  drainage  improvement  shall  be  the 
property  of  those  from  whose  lands  the  same  is  taken  by  such 
drainage  canal,  and  the  same  shall  be  prorated  among  the  different 
land  holders  from  which  such  water  is  taken,  according  to  the  cost 
of  improvement  assessed  against  each  one." 

§  1799.  Drainage  districts. — Colorado  has  also  adopted  a  drain- 
age district  law  modeled  somewhat  upon  the  irrigation  district  law  ^ 
and  somewhat  upon  the  California  drainage  district  law.2 

The  Act  approved  April  24,  1909,3  provided  for  the  organization, 
management,  and  control  of  such  drainage  districts.  By  the  Act 
approved  June  2,  1911,*  the  earlier  Act  of  1909  was  repealed  and 
an  entirely  new  Act  to  provide  for  the  organization  and  govern- 
ment of  drainage  districts  was  substituted  in  lieu  thereof. 

The  latter  Act,  for  the  purpose  of  the  organization  of  such  a  drain- 
age district,  provides  that  upon  the  presentation  of  a  petition  signed 
by  a  majority  of  the  owners,  whether  residents  or  non-residents  of 

1  See  Sec.  1798.  *  3    Colo.    Stats.   Ann.,   Moir.   Ed., 

2  See  See.  1757.  1911,  Sees.  3494-h  to  3494-o3;  Laws, 

3  Laws,    1909,   Chap.  161,   p.   345,      1911,  Chap.  124,  p.  311,  Sees.  1-82. 
Sees.  1-28. 
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such  lands  requiring  drainage,  to  the  board  of  county  commissioners 
of  the  county  where  the  greater  portion  of  said  lands  Ue,  and  ac- 
companied with  a  map  and  full  details  thereof  and  praying  that 
the  board  cause  the  question  of  the  organization  of  the  district  to 
be  submitted  to  a  vote  of  such  owners  and  accompanied  by  a  bond 
or  the  cash  to  cover  the  costs  of  such  organization,  such  commis- 
sioners shall  cause  the  publication  of  such  petition  and  a  time  to  be 
set  for  the  hearing  upon  the  same.  The  board  has  the  power  to  fix 
the  boundaries  of  such  district  and  shall  make  an  order  allowing 
the  prayer  of  said  petition.  "When  the  prayer  of  such  petition  is 
that  such  district  may  be  established  without  an  election  such 
petition  may  be  granted,  and  the  county  commissioners  will  then  act 
as  the  district  directors.  When  the  petition  prays  that  an  election 
be  held,  the  board  shall  order  the  same  and  cause  notice  to  be  pub- 
lished stating  the  time  and  place.  At  such  an  election  three  direc- 
tors of  the  district  must  be  elected  and  every  owner  of  land  within 
the  district,  who  is  a  citizen  of  the  United  States  and  is  a  resident 
of  the  State  of  Colorado  shall  be  entitled  to  vote  at  such  election. 
And  if  it  shall  appear  that  a  majority  of  the  votes  cast  are  in  favor 
of  the  organization  the  board  of  county  commissioners  shall  make 
an  order  declaring  such  drainage  district  to  be  duly  organized 
under  the  name  theretofore  designated  and  shall  cause  a  certified 
copy  of  such  order  to  be  filed  with  the  county  clerk  of  each  county 
in  which  any  portion  of  such  district  lies.  From  and  after  the  date 
of  such  filing  the  organization  of  said  district  shall  be  complete, 
and  "no  action  shall  be  brought  or  maintained  or  defense  made 
affecting  the  validity  of  the  organization  of  said  district,  unless  the 
same  shall  have  been  commenced  or  made  within  one  year  after  the 
entry  of  said  order."  ^ 

The  board  of  directors  shall  elect  a  president  from  the  members 
and  shall  appoint  a  secretary  and  adopt  a  seal.  The  board  shall 
have  the  care  and  management  of  the  affairs  and  business  of  the 
district,  and  shall  fix  the  compensation  of  aU  employees.  The  board 
may  cause  surveys  to  be  made  and  let  contracts  for  the  works,  and 
may  acquire  rights  of  way  for  the  same,  by  condemnation  or  other- 
wise, but  they  shall  have  no  power  to  authorize  any  expenditure 
involving  more  than  $5,000  without  the  written  consent  of  the  land . 

E3  Colo.  Stats.  Ann.,  Morr.  Ed.,  1911,  Sees.  3494-h  to  3494-bl;  Laws,  1911, 
Chap.  124,  p.  311,  Sees.  1-20. 
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owners,  or  more  than  $10,000  without  submitting  the  same  to  an 
election  in  said  district.  The  meetings  of  the  board  shall  be  held 
quarterly,  and  shall  be  public.  The  right  is  given  to  enter  all 
lands  to  make  surveys  and  examinations.  The  title  to  all  property 
acquired  shall  vest  in  the  district,  and  shall  be  exempt  from  taxa- 
tion. The  district  may  sue  and  be  sued.  The  directors  shall  each 
receive  $2.50  per  day  for  the  time  actually  expended  in  the  business 
of  the  district.  There  shall  be  an  annual  election  of  the  directors 
of  such  districts.  An  oath  of  office  must  be  taken  and  a  bond  given 
by  the  directors,  and  a  general  office  of  the  district  must  be  estab- 
lished. Full  proceedings  are  provided  for  the  holding  of  the  an- 
nual elections,  and  the  filling  of  vacancies.^ 

The  county  treasurer  shall  be  ex  officio  treasurer  of  the  drainage 
district.  He  shall  receive  all  moneys  and  pay  out  the  same  only 
upon  warrants  ordered  by  the  board  of  directors.  After  such  war- 
rants have  been  presented  and  there  are  no  funds,  they  shall  draw 
interest  at  the  rate  of  6  per  cent  per  annum.  The  secretary  of  the 
district  shall  keep  a  register  of  aU  warrants  drawn. '^ 

The  board  of  directors,  on  or  before  July  1  of  each  year,  shall  de- 
termine the  amount  of  money  required  to  meet  the  current  expenses 
of  the  coming  year,  and  shaU  fix  the  amount  per  acre  necessary  to 
be  assessed  against  the  lands  of  the  district  to  pay  the  same,  and 
shall  cause  an  order  to  be  entered  that  each  tract  of  land  within 
said  district  shall  be  assessed  at  said  rate  per  acre.  Such  assess- 
ment must  be  levied  by  the  county  assessor,  and  collected  by  the 
treasurer,  under  the  State  law  for  the  collection  of  taxes.^ 

Contracts  may  be  let  by  the  board  for  the  construction  of  the  works 
to  the  lowest  responsible  bidder,  and  a  bond  must  be  given  by  the 
contractor  of  not  less  than  10  per  cent  of  the.  contract  price,  con- 
ditioned upon  the  faithful  performance  of  the  contract.^  Pro- 
visions are  made  for  the  issuance  of  bonds  of  a  district  upon  holding 
an  election  therefor,  also  for  their  sale  and  redemption.!*^ 

6  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  1911,  Sees.  3494-k2  to  3494-p2;  Laws, 
1911,  Sees.  3494-el  to  3494-b2;  Laws,      1911,  p.  322,  Sees.  53-58. 

1911,  p.  316,  Sees.  21-44.  »  3   Colo.    Stats.   Ann.,   Morr.   Ed., 

7  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  1911,  Sees.  3494-q2  to  3494-r2;  Laws, 
1911,  Sees.  3494-b2  to  3494-J2;  Laws,      1911,  p.  324,  Sees.  59,  60. 

1911,  p.  320,  Sees.  45-52.  lo  3   Colo.  Stats.  Ann.,  Morr.  Ed., 

8  3   Colo.   Stats.    Ann.,   Morr.   Ed.,      1911,  Sees.  3494-s2  to  3494-a3j  Laws, 

1911,  p.  324,  Sees.  61-69. 
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Eights  of  way  are  granted  across  water  courses,  streets,  highways, 
railway,  canals  or  ditch.  Such  rights  may  be  acquired  by  condem- 
nation over  private  property.  The  right  of  way  is  also  given  over 
all  State  lands.  No  director  or  officer  of  a  district  must  be  inter- 
ested in  any  contracts.  "Water  gathered  or  developed  by  drainage 
systems  shall  be  the  property  of  the  drainage  district."  ^^  Judicial 
notice  must  be  taken  of  the  orgjinization  and  existence  of  any  drain- 
age district  from  and  after  the  filing  for  record  in  the  office  of  the 
county  clerk  of  the  certified  copy  of  the  order  of  the  board  of 
county  commissioners  declaring  such  district  formally  organized.^2 
The  board  of  directors  may  also  bring  proceedings  in  the  District 
Court  for  the  confirmation  of  all  proceedings,  the  same  as  in  the 
case  of  irrigation  districts.  ^^  Upon  petition  of  the  owner  thereof 
and  the  payment  of  a  sum  of  all  assessments  per  acre  theretofore 
made  upon  the  lands  comprising  such  district,  the  board  of  direc- 
tors may  authorize  the  inclusion  of  any  contiguous  tract  of  land.^* 

Provisions  are  also  made  for  the  organization  of  voluntary  drain- 
age districts  by  the  owners  of  lands  unanimously  agreeing  upon  a 
system  of  drainage  in  writing.  They  shall  submit  such  agreement 
to  the  board  of  county  commissioners,  who  may  authorize  the  organ- 
ization of  such  a  district.^^  Provisions  are  also  made  for  the  disso- 
lution of  all  drainage  districts.^* 

§  1800.  Acts  in  aid  of  the  National  Reclamation  Act. — There 
are  a  number  of  Acts  passed  by  the  Colorado  legislature  in  aid  of 
the  National  Eeclamation  Act  of  June  17,  1902.1 

Upon  the  subject  of  water  users'  associations,  by  the  Act  of  1905,^ 
aU  such  associations  should  be  exempt  from  income  and  annual 


11 3  Colo.  Stats.  Ann.,  Morr.  Ed, 
1911,  Sees.  3494-b3  to  3494-e3;  Laws, 
1911,  p.  327,  Sees.  70-73. 

12  3  Colo.  Stats.  Ann.,  Morr.  Ed, 
1911,   Sec.   3494-g3;    Laws,   1911,   p, 

328,  See.  74. 

13  3  Colo.  Stats.  Ann.,  Hott.  Ed, 
1911,    See.    3494-J3;    Laws,    1911,   p, 

329,  Sec.  76. 

14  3  Colo.  Stats.  Ann.,  Morr.  Ed, 
1911,  See.  3494-h3;  Laws,  1911,  p, 
328,  Sec.  75. 


IB  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sees.  3494-k3  to  3494-13;  Laws, 
1911,  p.  329,  Sees.  77,  78. 

16  3  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sees.  3494-m3  to  3494-n3;  Laws, 
1911,  p.  330,  Sees.  79,  80. 

1  For  a  full  discussion  of  this  Act, 
see  Chap.  65,  Sees.  1235-1286. 

2  2  Colo.  Stats.  Ann.,  Morr.  Ed., 
1911,  Sees.  1000,  1001;  Eer.  Stats., 
1908,  Sees.  1000,  1001;  Laws,  1905,  p. 
360,  Sees.  1,  2. 
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tax,  but  shall  be  required  to  pay,  as  preHminaiy  to  their  incorpora- 
tion, only  a  fee  of  $20  for  the  filing  and  recording  of  their  articles. 
That  such  associations,  with 'the  consent  of  the  county  commission- 
ers, furnish  the  clerk  and  recorder  of  any  county  in  the  State  a 
book,  or  books,  containing  printed  copies  of  its  articles  of  incorpora- 
tion and  forms  of  subscription  for  stock,  and  the  charges  for  the 
recording  thereof  shall  be  made  on  the  basis  of  the  number  of  words 
actually  written  therein. 

A  statute  provides  that  users  of  water  under  the  Carey  Act  may 
join  water  users'  associations  and  be  entitled  to  additional  water 
for  the  reclamation  of  their  lands.3 

By  the  Act  of  1903  *  the  State  Canal  No.  3  was  ceded  to  the 
United  States,  without  cost,  to  the  end  that  the  United  States  may 
have  full  and  complete  authority  to  construct,  maintain,  operate, 
and  dispose  of  said  canal,  and  any  and  all  water  and  rights  in  con- 
nection therewith. 

The  Act  approved  April  7,  1905,^  authorized  the  appropriation 
of  $1,500  to  make  investigations,  preliminary  surveys,  and  maps  for 
reservoir  sites  on  the  Rio  Grande  Eiver  and  its  tributaries,  and 
presenting  the  same  to  the  United  States  Government. 

The  Act  approved  April  12,  1905,  ^  provided  for  the  sale  of  any 
State  lands  needed  by  the  United  States  for  irrigation  works,  other 
than  for  rights  of  way,  at  a  price  not  to  exceed  $3,50  per  acre. 

This  Act  also  provided  that  no  lands  belonging  to  the  State, 
under  any  reclamation  project  of  the  United  States,  shall  be  sold 
except  in  conformity  with  the  classification  of  farm  units  by  the 
United  States,  and  that  the  title  to  such  lands  shaU  not  pass  from 
the  State  until  the  applicant  therefor  shall  have  fully  complied 
with  the  provisions  of  the  laws  of  the  United  States  and  the  regula- 
tions thereunder  concerning  the  acquisition  of  the  right  to  use  water, 
and  shall  produce  evidence  thereof  duly  issued. 

Under  the  same  Act  rights  of  way  were  granted  over  the  State 

«  Laws,  1905,  p.  360.  B  Laws,  1905,  p.  307,  Sees.  1,  2. 

Tor  the  Carey  Act  in  Colorado,  see  6  4   Colo.   Stats.   Ann.,   Morr.    Ed., 

Sec.  1797.  1911,   Sees.   5183,  5184;    Eev.   Stats., 

4  4   Colo.    Stats.   Ann.,    Morr.   Ed.,  1908,  Sees.  5183,  5184;  Laws,  1905,  p. 

1911,   See.    6928;    Eev.    Stats.,    1908,  328,  Sees.  22,  23,  35. 
See.  6928;  Laws,  1903,  p.  292,  Sees. 
1,2. 
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lands.  But  by  the  Act  approved  April  23,  1909/  the  last  provision 
was  amended  to  read  as  follows:  "The  right  of  way  is  hereby 
given,  dedicated,  and  set  apart  to  the  United  States  to  locate,  con- 
struct, and  maintain  such  roads,  bridges,  canals,  ditches,  tunnels, 
pipe  lines,  telephone  and  transmission  lines  as  may  be  constructed 
for  the  purpose  of  irrigation,  by  the  authority  of  the  United  States, 
over  and  through  any  of  the  lands  which  are  now,  or  may  be,  the 
property  of  the  State.  All  conveyances  of  State  lands  shall  contain 
a  reservation  of  such  rights  of  way." 

But  the  legislature  of  the  State  of  Colorado  seems  to  have  gotten 
nervous  as  to  the  acts  of  the  Federal  Government  under  the  Na- 
tional Reclamation  Act,  as  is  indicated  by  the  Act  of  May  2,  1909,8 
which  Act  authorized  the  attorney-general  of  the  State  to  investi- 
gate the  acts  of  the  Federal  Government  in  relation  to  the  pubUc 
lands  in  and  waters  of  the  State ;  to  institute  or  appear  in  such  suits 
as  he  may  deem  advisable  to  determine  the  respective  rights  of  the 
United  States  and  the  State  of  Colorado  and  the  citizens  thereof ; 
to  authorize  him  to  employ  special  counsel  to  assist  him  in  the 
discharge  of  the  duties  thereby  imposed,  and  making  the  appropria- 
tion of  the  sum  of  $20,000,  or  so  much  thereof  as  may  be  necessary, 
to  carry  out  the  purposes  of  the  Act,  and  said  fund  to  be  under  the 
control  and  direction  of  the  attorney-general  and  upon  his  voucher 
the  auditor  of  the  State  shall  draw  warrants  in  the  usual  and  ordi- 
nary manner.     To  this  the  emergency  clause  was  attached. 

Again,  by  the  Act  of  May  11,  1911,^  the  legislature  evidently 
deemed  that  a  further  investigation  was  necessary,  and  authorized 
the  appointment  of  a  joint  legislative  committee  to  investigate  the 
interference  by  the  acts  of  the  Federal  Government  or  of  any  State, 
corporation,  or  individual,  with  the  right  of  the  State  to  control  the 
waters  thereof  within  its  borders;  to  authorize  legal  action  con- 
cerning the  same,  and  making  the  appropriation  of  $50,000  for  the 
purposes  of  the  Act;  said  committee  to  make  a  full  report  to  the 
next  session  of  the  General  Assembly. 

7  4   Colo.   Stats.   Ann.,   Morr.   Ed.,  8  Laws,   1909,   Chap.    83,    p.    199, 

1911,   Sec.   5196;    Laws,   1909,  Chap.      Sees.  1-4. 

207,  p.  502,  Sees.  1-3.  » Laws,    1911,   Chap.   227,   p.   671, 

Sees.  1-7. 
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§  1801.  The  poUution  of  waters. — Any  person  who  shall  in  any- 
wise pollute  any  water  course,  lake,  or  pond  so  as  to  render  the 
same  offensive  or  unwholesome  to  the  county,  town,  village,  or  neigh- 
borhood thereabouts,  is  punishable  by  a  fine  not  exceeding  $300.  ^ 

If  any  person  shall  throw  or  discharge  into  any  stream  of  run- 
ning water,  or  into  any  ditch  or  flume  of  the  State,  any  obnoxious 
substance,  it  is  made  punishable  by  a  fine  of  not  less  than  $100  nor 
more  than  $500  for  each  and  every  offense  so  committed.^ 

If  any  person  or  corporation  shall  empty  or  cause  to  be  emptied, 
or  allow  the  emptying  or  flowing  of  oil,  petroleum,  or  other  oleag- 
inous substance  into  any  of  the  waters  of  the  State,  it  is  punishable 
by  a  fine  of  not  exceeding  $1,000,  or  imprisonment  not  exceeding  six 
months,  or  both.^ 

§  1802.  Criminal  statutes. — ^It  is  made  a  misdemeanor  to  wil- 
fully or  maliciously  damage  or  interfere  with  any  ditch  or  other 
works,  or  any  personal  property  of  any  company,  punishable  by  a 
fine  of  not  to  exceed  $500,  or  by  imprisonment  not  to  exceed  one 
year,  or  both.^ 

It  is  made  a  misdemeanor  to  collect,  or  attempt  to  collect,  any 
royalty,  bonus,  or  premium,  for  the  furnishing  of  water  over  and 
above  the  rate  fixed  by  the  county  commissioners,  and  punishable 
by  a  fine  of  not  less  than  $100  nor  more  than  $5,000,  or  imprison- 
ment not  less  than  three  months  nor  more  than  one  year,  or  both.  2 

Every  person  owning  or  controlling  any  ditch,  canal,  or  reservoir 
who  shall,  after  demand  in  writing,  made  upon  him  for  the  supply 
or  delivery  of  water  for  any  beneficial  purpose,  and  after  tender  of 
the  lawful  rate,  refuse  to  furnish  or  carry  and  deliver  from  such 
works  any  water  so  applied  for,  which  water  can  or  may  be,  by  use 

1  2  Colo.  Stats.  Ann.,  Morr.  Ed.,  See.  1817;  Laws,  1874,  p.  99,  See.  1. 
1911,  Sec.  1816;  Est.  Stets.,  1908,  8  2  Colo.  Stats.  Ann.,  Morr.  Ed., 
See.  1816;  Laws,  1861,  p.  314,  See.  1911,  See.  1817;  Eev.  Stats.,  1908, 
114,  as  amended;  Eaton  v.  People,  30  See.  1817;  Laws,  1889,  p.  287,  Sec.  1. 
Colo.  345,  70  Pae.  Eep.  426.  i  2   Colo.    Stats.   Ann.,   Morr.    Ed., 

For  injunction  against  pollution,  see  1911,  Sec.  994;  Eev.  Stats.,  1908,  Sec. 

Pairplay  etc.  Co.  v.  Weston,  29  Colo.  994;  Laws,  1864,  p.  62;  Sec.  45. 
125,  67  Pae.  Eep.  160,  21  Morr.  Min.  2  3    Colo.    Stats.    Ann.,   Morr.    Ed., 

Eep.  725.  1911,    Sec.    3272;    Eev.    Stats.,    1908, 

2  2  Colo.  Stats.  Ann.,  Morr.  Ed.,  See.  3272;  Laws,  1887,  p.  308,  Sec.  2. 
1911,   See.    1817;    Eev.   Stats.,    1908, 
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of  reasonable  diligence  in  that  behalf,  and  within  the  carrying  or 
storage  capacity  of  such  works,  be  lawfully  furnished  and  delivered, 
without  infringement  of  prior  rights,  shaU  be  deemed  guilty  of  a 
misdemeanor,  and  punishable  by  a  fine  of  not  less  than  $100  nor 
more  than  $5000,  or  imprisonment  for  not  less  than  three  months 
nor  more  than  one  year,  or  both.^ 

Every  person  who  shall  testify  falsely  in  any  matter  in  proceed- 
ings before  the  county  commissioners  to  fix  water  rates  shall  be 
deemed  guilty  of  perjury.* 

Any  person  claiming  the  right  to  divert  water  for  domestic 
purposes  who  shall  apply  or  knowingly  permit  the  water  so  diverted 
to  be  applied  to  other  than  domestic  purposes,  to  the  injury  of  any 
person,  shall  be  deemed  guilty  of  a  misdemeanor,  and  punishable  by 
a  fine  not  less  than  $50  nor  more  than  $200  for  each  day  of  such 
improper  application.^  Any  person  guilty  of  wilfuUy  wasting 
water  is  punishable  by  a  fine  of  not  less  than  $100.^  It  is  made  a 
misdemeanor  for  a  water  eominissioner  to  wilfully  neglect  to  do  his 
duty  in  the  matter  of  the  distribution  of  water. '^  The  wilful  cutting 
or  breaking  of  any  gate,  bank,  flume,  or  other  works  is  made  a  mis- 
demeanor, and  punishable  by  a  fine  of  not  less  than  $5  nor  more 
than  $300,  or  by  imprisonment  not  more  than  90  days.*  It  is  also 
made  a  misdemeanor  to  interfere  with  any  headgate  adjusted  by  any 
water  commissioner,  and  punishable  by  a  fine  not  more  than  $300, 
or  imprisonment  not  more  than  60  days,  or  both.  "Any  person 
who  shall  be  found  using  water  taken  through  any  such  head- 
gate,  water  box,  or  measuring  device  so  unlawfully  interfered  with, 

3  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  1908,  Sees.  3178,  3179;  Laws,  1891,  p. 
1911,    See.    3273;    Eev.    Stats.,    1908,     402,  See.  2. 

See.  3273;  Laws,  1887,  p.  308,  Sec.  2;  6  3    Colo.    Stats.   Ann.,   Morr.  Ed., 

Schneider  T.  People,  30  Colo.  493,  71  1911,   See.    3240;    Eev.    Stats.,   1908, 

Pac.  Eep.  369.  See.  3240;  Laws,  1876,  p.  78,  Sec.  3. 

See,  also,  3  Colo.  Stats.  Ann.,  Morr.  7  3   Colo.    Stats.   Ann.,   Morr.   Ed., 

Ed.,  Sec.  3257;  Eev.  Stats.,  1908,  Sec.  1911,  Sees.   3258,  3439;   Rev.  Stats., 

3257;  Laws,  1887,  p.  305,  Sec.  4.  1908,  Sees.  3258,  3439;  Laws,  1887,  p. 

4  3   Colo.    Stats.   Ann.,   Morr.   Ed.,  305,  Sec.  5. 

1911,    See.    3269;    Eev.   Stats.,    1908,  8  3   Colo.   Stats.   Ann.,   Morr.  Ed., 

Sec.  3269;  Laws,  1887,  p.  291,  Sec.  5.  1911,    Sec.   3495;    Eev.   Stats.,    1908, 

5  3.  Colo.  Stats.  Ann.,  Morr.  Ed.,  Sec.  3495;  Laws,  1881,  p.  163,  See.  1. 
1911,  Sees.   3178,  3179;   Eev.   Stats., 


TAXATION  OF  lEEIGATION  WOEKS.*  3331 

shall  prima  facie  be  deemed  guilty  of  a  violation  of  this  section." 
The  justice  of  the  peace  is  given  jurisdiction  of  such  cases.® 

It  is  made  a  misdemeanor  for  any  water  commissioner  to  receive 
a  bribe,  or  for  any  person  to  give  or  offer  a  bribe  to  a  water  com- 
missioner, and  punishable  in  each  case  in  any  sum  not  less  than  $50 
nor  more  than  $300.1"  "No  trees  needed  to  conserve  the  snows, 
ice,  or  water  of  any  irrigation  district  shall  be  cut  from  any  part  of 
the  public  domain,"  and  it  is  made  a  misdemeanor  for  so  doing. ii 

§  1803.  Taxation  of  irrigation  works. — ^Article  X,  Section  3  of 
the  State  constitution  provides: 

"Ditches,  canals,  and  flumes  owned  and  used  by  individuals  or 
corporations  for  irrigating  land  owned  by  such  individuals  or  cor- 
porations, or  the  individual  members  thereof,  shall  not  be  sep- 
arately taxed  so  long  as  they  shaU  be  owned  and  used  exclusively 
for  such  purposes.! 

"Fifth.  Ditches,  canals,  and  flumes  owned  and  used  by  indi- 
viduals or  corporations  exclusively  for  irrigating  lands  of  such 
individuals  or  corporations,  or  the  individual  members  of  such 
corporations,  shall  not  be  separately  taxed  so  long  as  they  shall  be 
owned  and  used  exclusively  for  such  purposes.^ 

"That  all  ditches  used  for  the  purpose  of  irrigation,  and  that 
only  where  the  water  is  not  sold  for  the  purpose  of  deriving  a  reve- 
nue therefrom,  be  and  the  same  are  hereby  declared  free  from  all 
taxation,  whether  for  state,  county,  or  municipal  purposes."  3 

9  3  C!olo.  Stats.  Ann.,  Morr.  Ed.,  If  a  canal  is  owned  by  a  corporation 
1911,  Sees.  3497,  3498 ;  Eev.  Stats.,  and  individuals  and  is  exclusively  used 
1908,  Sees.  3497,  3498;  Laws,  1901,  p.  to  irrigate  their  lands,  it  is  exempt 
196,  Sees.  1,  2;  Eobertson  v.  People,  from  taxation.  Empire  Canal  Co.  v. 
40  Colo.  119,  90  Pac.  Eep.  79.  Eio  Grande  County,  21  Colo.  244,  40 

10  2  Colo.  Stats.'  Ann.,  Morr.  Ed.,  Pae.  Eep.  449;  reversing  Id.,  1  Colo. 
1911,   See.    1723;    Eev.    Stats.,    1908,      App.  205,  28  Pac.  Eep.  482. 

See.  1723;  Laws,  1889,  p.  39,  See.  1.  Exemptions  are  to  be  strictly  con- 

11  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  strued.  So  long  as  a  ditch  company 
1911,  Sees.  2626,  2641;  Eev.  Stats.,  has  water  rights  unsold  it  is  not  ex- 
1908,  Sees.  2626,  2641;  Laws,  1901,  p.  empt.  Murray  v.  Montrose  County, 
85,  Sees.  1,  16.  28  Colo.  427,  65  Pac.  Rep.  27. 

1  See  Sec.  1772.  3  4   Colo.    Stats.   Ann.,   Morr.   Ed., 

2  4  Colo.  Stats.  Ann.,  Morr.  Ed.,  1911,  Sec.  5546;  Eev.  Stats.,  1908, 
1911,    Sec.    5545,    Subd.    5th;    Eev.      Sec.  5546. 

Stats.,  1908,  Sec.  5545,  Subd.  5th. 
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§  1804  Riparian  rights  in  Colorado;— The  Act  cf  the  Terri- 
torial legislature  of  Colorado  of  1861,^  re-enacted  hy  the  Act 
approved  January  10,  1868,2  jq  adopting  the  common  law  of  Eng- 
land, provides  as  follows:  "The  common  law  of  England,  so  far  as 
the  same  is  applicable  and  of  a  general  nature,  and  aU  Acts  and 
statutes  of  the  British  Parliament,  made  in  aid  of  or  to  supply  the 
defects  of  the  common  law  prior  to  the  fourth  year  of  James  the 
First  (excepting  the  second  section  of  the  6th  chapter  of  forty- 
third  Elizabeth,  the  eighth  chapter  of  thirteenth  Elizabeth,  and 
ninth  chapter  of  thirty-seventh  Henry  Eighth),  which  are  of 
a  general  nature,  and  not  local  to  that  kingdom,  shall  be  the  rule  of 
decision,  and  shall  be  considered  as  of  full  force  until  repealed  by 
legislative  authority." 

But  by  the  Act  of  the  Territorial  legislature  of  1864  3  it  was 
provided:  "Nor  shall  the  water  of  any  stream  be  diverted  from 
its  original  channel  to  the  detriment  of  any  miner,  miUman,  or 
others  along  the  line  of  said  stream,  who  may  have  a  priority  of 
right,  and  there  shall  be  at  all  times  left  sufficient  water  in  said 
stream  for  the  use  of  miners  and  agriculturists  along  said  stream." 
This  provision  remained  in  force  until  the  adoption  of  the  consti- 
tution. It  was  held  by  the  Supreme  Court  that:  "The  priority 
of  right  mentioned  in  this  section  is  acquired  by  priority  of  appro- 
priation," and  therefore  the  common  law  doctrine  of  riparian 
rights  was  abrogated  by  the  section.* 

It  win  also  be  noticed  that  the  language  of  the  section  adopting 
the  common  law  is  different  from  that  of  some  of  the  similar  sec- 
tions of  the  statutes  of  other  States.^  It  was  adopted,  "so  far  as 
the  same  is  applicable."  And  upon  this  subject,  in  the  same  case 
referred  to  above,  the  common  law  of  riparian  rights  was  held  not 
to  have  been  adopted,  upon  the  ground  that  the  same  was  inap- 
plicable to  the  conditions  of  Colorado,  the  Court  saying:  "We 
conclude,  then,  that  the  common  law  doctrine  giving  the  riparian 
owner  a  right  to  the  flow  of  water  in  its  natural  channel  upon  and 
over  his  lands,  even  though  he  makes  no  beneficial  use  thereof,  is 

1  Laws,  1S61,  p.  35,  Sec.  1.  Act   -was    repealed   in   1868,   but   le- 

2  4   Colo.    Stats.   Ann.,   Morr.   Ed.,      enacted  verbatim. 

1911,  Sec.  6295;  Eev.  Stats.  1908,  Sec.  4  CoflBn  v.  Left  Hand  D.  Co.,  6  Colo. 

6295 ;  Laws,  1861,  p.  35,  See.  1.  443. 

8  Laws,  1864,  p.  68,  Sec.  32.    This         6  For  the  statutes  of  Califoinia,  se« 

Sec.  1768. 
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inapplicable  to  Colorado.  Imperative  necessity,  unkaown  to  the 
countries  which  gave  it  birth,  compels  the  recognition  of  another  doc- 
trine in  conflict  therewith."  ^  There  are  also  other  cases  holding 
that  even  before  the  adoption  of  the  State  constitution  the 
common  law  of  riparian  rights  was  abrogated,  upon  the  ground 
that  the  same  was  inapplicable  to  the  peculiar  arid  conditions  of 
Colorado. 'f 

The  provisions  of  the  Colorado  constitution,  adopted  in  1876,* 
absolutely  abrogated  the  common  law  of  riparian  rights  within  the 
State,  so  far  as  the  right  of  a  riparian  proprietor  to  claim  the 
undiminished  flow  of  a  stream  by  or  over  his  lands  is  concerned, 
either  with  or  without  the  actual  use  of  the  waters,  and  substituted 
in  lieu  thereof  the  Arid  Region  Doctrine  of  appropriation  of  waters 
by  the  diversion  thereof  from  their  natural  channels  and  their 
application  to  some  beneficial  use  or  purpose.^    This  rule  has  been 


e  Coffin  T.  Left  Hand  D.  Co.,  6 
Colo.  443. 

7  See  Yunker  v.  Nichols,  1  Colo.  551, 
8  Morr.  Min.  Eep.  64;  Schilling  v. 
Eominger,  4  Colo.  100;  Crisman  v. 
Heiderer,  5  Colo.  589;  Sieber  v. 
Prink,  7  Colo.  148,  2  Pae.  Eep.  901; 
Puller  V.  Swan  Eiver  etc.  Co.,  12  Colo. 
12,  19  Pae.  Eep.  836,  16  Morr.  Min. 
Sep.  252. 

8  Article  14,  Sees.  5-7;  see  Sec. 
1772. 

9  ' '  The  doctrine  in  this  State,  that 
the  common  law  rule  of  continuous 
f  ow  of  natural  streams  is  abolished,  is 
so  firmly  established  by  our  constitu- 
tion, the  statutes  of  the  Territory,  and 
the  State,  and  by  many  decisions  of 
this  Court  that  we  decline  to  reopen 
or  reconsider  it,  however  interesting 
discussion  thereof  might  otherwise  be, 
and  notwithstanding  its  importance." 
Stemberger  v.  Seaton  Mountain  etc. 
Co.,  45  Colo.  401,  102  Pae.  Eep.  168. 

"Thus  it  appears  that  the  consti- 
tution has,  to  a  large  extent,  obliter- 
ated the  common  law  doctrine  of  ripa- 
rian rights,   and   substituted   in  lieu 


thereof  the  doctrine  of  appropria- 
tion." Oppenlander  t.  Left  Hand  D. 
Co.,  18  Colo.  142,  31  Pae.  Eep.  854. 

"Our  constitution  dedicates  all  un- 
appropriated water  in  the  natural 
streams  of  the  State  'to  the  use  of 
the  people,'  the  ownership  thereof  be- 
ing vested  in  the  'public'  The  same 
instrument  guarantees  in  the  strongest 
.terms  the  right  of  diversion  and  ap- 
propriation for  beneficial  uses." 
Wheeler  v.  Northern  Colo.  Irr.  Co.,  10 
Colo.  582,  17  Pae.  Eep.  487,  3  Am.  St. 
Eep.  603. 

See,  also,  Strickler  v.  Colorado 
Springs,  16  Colo.  61,  26  Pae.  Eep. 
313,  25  Am.  St.  Eep.  245;  Combs  v. 
Agricultural  D.  Co.,  17  Colo.  146,  28 
Pae.  Eep.  966,  31  Am.  St.  Eep.  275; 
Farmers'  High  Line  etc.  Co.  v.  South- 
worth,  13  Colo.  Ill,  21  Pae.  Eep. 
1028,  4  L.  E.  A.  767;  Crippen  v. 
White,  28  Colo.  298,  64  Pae.  Eep.  184; 
Cascade  etc.  Co.  v.  Empire  etc.  Co., 
181  Ped.  Eep.  1011;  Snyder  v.  Colo, 
etc.  Co.,  181  Fed.  Eep.  62,  104  C.  C. 
A.  136. 
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adopted  by  the  State  courts,  and  the  Supreme  Court  of  the  United 
States  gave  its  sanction  to  the  rule  in  the  case  of  Kansas  v.  Colo- 
rado ^^  by  holding  that  each  State  "may  determine  for  itself 
whether  the  common  law  rule  in  respect  to  riparian  rights  or  that 
doctrine  which  obtains  in  the  arid  regions  of  the  West  of  the  ap- 
propriation of  waters  for  the  purposes  of  irrigation  shall  control." 
But  prior  to  that  decision  som^  of  the  inferior  Federal  courts  did 
not  follow  the  rule  to  the  full  extent  that  it  was  followed  by  the 
State  courts.ii  However,  the  Circuit  Court  of  Appeals,  in  a  case 
decided  in  1910, ^^  in  criticising  some  of  these  early  Federal  de- 
cisions, said:  "In  Schwab  v.  Beam  ^^  g,  different  conclusion  was 
announced,  but  that  decision  stands  alone,  is  not  in  accord  with  the 
decisions  of  the  Supreme  Court  of  Colorado  respecting  the  appli- 
cation of  the  doctrine  of  appropriation  as  there  prevailing  to  the 
use  of  water,  for  purposes  other  than  irrigation,  and  is  not  sus- 
tained by  what  seems  to  be  the  better  reasoning."  In  a  late  case 
decided  by  the  Supreme  Court  of  the  State  ^^  it  is  said:  "The 
doctrine  in  this  State,  that  the  common  law  rule  of  continuous 
flow  of  natural  streams  is  abolished,  is  so  firmly  established  by  our 
constitution,  the  statutes  of  the  Territory,  and  the  State,  and  by 
many  decisions  of  this  Court,  that  we  decline  to  reopen  or  recon- 
sider it,  however  interesting  discussion  thereof  might  otherwise  be, 
and  notwithstanding  its  importance."  ^^ 

There  are  some  of  the  incidents  of  riparian  ownership  which  may 
be  cited,  outside  of  the  question  of  the  undiminished  flow  of  a 
stream.  For  instance,  there  is  the  case  of  the  pollution  of  a  stream 
to  the  injury  of  a  riparian  owner.  In  a  recent  ease  the  Court  inti- 
mated that  this  might  be  the  case  in  the  following  language: 
"Whether  the  riparian  owner,  as  against  others,  has  stiU  some 
rights  which  the  law  recognizes,  and,  if  so,  what  they  are,  the  exi- 

10  Kansas   v.   Colorado,   206   tJ.   8.  is  86  Fed.  Rep.  41. 

46,  51  L.  Ed.  956,  27  Sup.  Ct.  Kep.  14  Sternberger  v.  Seaton  Mountain 

655.  etc.  Co.,  45  Colo.  401,  102  Pae.  Eep. 

11  See  Mason  v.  Cotton,  2  McCrary      168. 

82,  4  Fed.  Eep.  792 ;  Schwab  v.  Beam,  15  Citing  Coffin  y.  Left  Hand  D.  Co., 

86  Fed.  Eep.  41,  19  Morr.  Min.  Eep.  6  Colo.   443;    Thomas  v.   Guirard,  6 

279.  Colo.  530;  Crippen  v.  White,  28  Colo. 

12  Snyder  v.  Colorado  Gold  Dredg-  298,  64  Pao.  Eep.  184;  WiUey  t. 
ing  Co.,  181  Fed.  Eep.  62,  104  C.  C.  Decker,  11  Wyo.  496,  73  Pac.  Eep. 
A.  136.  210,  100  Am.  St.  Eep.  939. 
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gencies  of  the  pending  case  do  not  require  us  to  determine,"  and 
leaving  the  question  unsettled  for  the  reason  that  the  plaintiff  in 
the  case  based  his  right  upon  the  ground  that,  under  the  statute, 
he  had  the  right  to  the  use  of  the  water  which  was  polluted  by  the 
acts  of  the  defendant  under  the  Meadow  Act.^^ 

And  as  to  this  Act  and  that  of  1861,  granting  to  the  owners  upon 
streams  the  right  to  the  use  of  water  for  irrigation  purposes,!'^  it 
may  be  said  that,  although  they  may  embody  some  of  the  elements 
of  common  law  rights,  they  are  mere  statutory  enactments  granting 
such  rights,  and  each  permitting  the  diversion  of  the  water  from 
the  natural  channels  for  the  irrigation  of  lands ;  and,  therefore,  an 
action  for  the  infringement  of  such  rights  can  not  be  based  upon 
the  common  law.^' 

16  Humphreys  etc.  Co.  ▼.  Frank,  46  See.  3165;  Laws,  1861,  p.  67,  Sec.  1. 
Colo.  524,  105  Pae.  Eep.  1093.  See,  also.  Sec.  1773. 

For  the  Meadow  Act,   see  3  Colo.  See  Broadmoor  etc.   Co.  t.  Brook- 
Stats.    Ann.,    Morr.    Ed.,    1911,    Sec.  side  etc.  Co.,  24  Colo.  541,  52  Pae. 
3176;    Eev.   Stats.,    1908,    Sec.   3176.  Eep.  792. 
See,  for  this  Act,  See.  1773.  isCofSn  v.  Left   Hand  D.   Co.,   6 

17  3  Colo.  Stats.  Ann.,  Morr.  Ed.,  Colo.  443. 

1911,   Sec.    3165;    Eev.    Stats.,    1908,         See,    also,    cases    cited   under    Sec. 

1773. 
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§  1805.  Particnlar  features  of  the  Territory. — The  Hawaiian 
or  Sandwich  Islands  compose  the  group  of  eight  inhabited  and  four 
uninhabited  islands  in  the  North  Pacific  Ocean,  lying  between 
18  deg.  54  min.  and  22  deg.  2  min.  north  latitude,  and  155  deg. 
and  161  deg.  west  longitude.  We  have  related  in  a  previous  section 
how  this  group  of  islands  was  acquired  by  the  United  States.^ 

The  islands  are  exceedingly  mountainous  and  of  volcanic  origin. 
The  climate  is  generally  warm,  but  very  salubrious.  The  temper- 
ature is  equable,  and  the  sky  usually  cloudless.  The  northeast  trade 
winds  blow  for  nine  months  of  the  year,  and  the  leeward  coast, 
being  protected  by  high  mountains,  is  refreshed  by  regular  land 
and  sea  breezes.  Very  much  more  rain  faUs  on  the  windward  side 
of  the  islands  than  on  the  leeward.  Thus  at  Hilo  the  rainfall 
ranges  between  160  inches  and  210  inches  per  annum,^  while  at 
Honolulu,  on  the  south  coast  of  Oahu,  out  of  reach  of  the  windward 
rains,  the  mean  annual  rainfall  is  about  38  inches. 

The  temperature  during  the  coldest  months  averages  about  62 
degrees,  F.,  and  that  of  the  hottest  months  about  81  degrees,  F. 

1  See  Sec.  401.  See,  also,  the  Water  Eesources  of 

2  See  Irrigation  in  Hawaii,  by  Wal-  Molokai,  Hawaiian  Islands,  by  Walde- 
ter  Maxwell,  Director  and  Chemist,  mar  Lindgreen,  1903,  Water  Supply 
Hawaiian  Station,  1900,  Office  of  Ex-  and  Irrigation  Paper  No.  77,  U.  S. 
periment    Stations,    Bulletin   No.    90,  Geological  Survey. 

IT.  S.  Dept.  of  Agriculture. 

(3336) 
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§  1806.  Irrigation  in  the  Territory. — Irrigation,  in  spite  of  the 
great  rainfall,  is  practiced  to  a  large  extent  upon  the  Hawaiian 
islands.  The  primary  source  of  water  upon  the  islands  is  the  rain- 
fall, but  there  are  two  unfavorable  conditions  which  attend  its  pre- 
cipitation: (1)  The  maximum  rain  faUs  during  the  coolest  season, 
when  the  crops  are  in  such  a  condition  that  the  water  is  not  needed ; 
and  (2)  the  chief  precipitation  is  over  the  mountain  areas,  where 
the  water  falls,  soaks  down  into  rocky  strata,  and  quickly  runs  to 
the  sea,  unless  arrested  by  artificial  works  and  returned  to  the  land. 

The  principal  crops  grown  upon  the  islands  are  rice  and  sugar 
cane.  The  lands  used  for  the  growing  of  rice  are  the  lowest  flats 
found  at  the  outlets  of  the  valleys  and  close  to  the  sea.  The  lands 
used  for  the  growing  of  sugar  cane  are  those  higher  up  and  further 
back  from  the  sea. 

The  apparently  disadvantageous  circumstance  of  a  heavy  precipi- 
tation at  a  considerable  elevation  has  been  turned  into  special  ad- 
vantage by  engineering  means.  In  certain  districts  the  water  is 
collected  by  small  ditches  over  the  mountain  areas,  where  it  falls, 
and  is  conducted  down  to  the  cane-bearing  lands  below,  over  which 
it  is  distributed  by  gravity.  "Where  the  rainfall  can  not  be  easily 
collected  over  the  mountain  areas,  the  water  which  sinks  down  into 
deep  substrata  is  tapped  and  arrested  at  or  near  sea  level,  where  it 
is  found  running  toward  the  sea.  From  this  point  the  water  is 
lifted  and  forced  up  to  considerable  elevation  by  high  power  pump- 
ing plants,  where  it  is  distributed.over  the  fields. 

§  1807.  Criticism  of  the  Hawaiian  laws. — ^It  can  be  said  that  the 
Hawaiian  Islands  have  a  system  of  laws  governing  waters  and  water 
rights  that  is  largely  peculiar  to  themselves.  It  is  based  upon  the 
common  law  of  riparian  rights,  but  by  adverse  and  continuous  user 
for  the  prescriptive  period  of  twenty  years,  by  others  than  riparian 
owners,  has  limited  and  restricted  the  rights  of  those  owners  to  the 
extent  of  the  prescriptive  rights.  It  is  thus  that  individual  exclu- 
sive rights  have  been  acquired.  There  is  no  statute  in  terms  which 
permits  the  appropriation  of  waters  as  the  same  is  known  under  the 
Arid  Region  Doctrine  of  appropriation.  But  prescriptive  rights 
have  gradually  been  acquired  until  it  can  be  said  that  there  are  but 
few  streams  on  the  islands  that  the  rights  of  the  riparian  owners 
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thereon  are  not  subject  to  the  exclusive  prescriptive  rights  of 
others.  1 

Under  the  authority  of  the  Organic  Act,  as  amended  in  1910,  the 
right  of  eminent  domain  for  ditches  and  canals  was  granted  by  the 
Act  of  the  Terrritorial  legislature  of  1911.  But  this  right  was 
limited  for  ditches  and  canals  used  to  conduct  water  for  the  pur- 
poses of  irrigation  and  domestic  uses  only.  Just  why  it  should  be 
so  limited  we  are  unable  to  see.^ 

The  adjudication  of  existing  water  rights  by  the  commissioners, 
in  the  first  instance,  somewhat  resembles  the  procedure  of  Wyoming, 
where  the  adjudication  or  determination  is,  in  the  first  instance,  by 
the  board  of  control,  with  right  of  appeal  to  the  courts.^ 

§  1808.  Title  to  waters— Taxing  of  water.— Where  the  land- 
lords have  obtained,  or  may  hereafter  obtain,  allodial  titles  to  land, 
the  people  on  each  of  their  lands  shall  have  a  right  to  drinking 
water,  and  running  water,  and  the  right  of  way.  "The  springs  of 
water,  running  water,  and  roads  shall  be  free  to  aU,  on  aU  lands 
granted  in  fee  simple;  provided,  that  this  shall  not  be  applicable 
to  wells  and  water  courses  which  individuals  have  made  for  their 
own  use."  ^ 

The  taxing  of  water  as  the  property  of  a  ditch  company,  and 
again  as  giving  increased  value  to  the  land  irrigated  by  it  is  double 
taxation.2 

§  1809.  The  appropriation  of  water. — There  are  no  provisions 
of  the  Hawaiian  statutes  which  in  express  terms  either  give  to  any 
party  the  right  to  appropriate  water,  as  that  right  is  known  in  the 
arid  region  of  the  States,  for  his  exclusive  use,  or  the  method  by 
which  an  exclusive  right  to  the  use  of  a  certain  amount  of  water 
may  be  acquired.  The  right,  however,  to  the  exclusive  use  of  water 
for  domestic  purposes  or  irrigation  is  given,  resting  upon  long-con- 
tinued custom,  prescription,  or  by  grant,  ^  and  afterwards  con- 
firmed by  the  decisions  of  the  water  commissioners  and  the  courts. 

1  For  riparian  rights  in  Hawaii,  i  Bev.  Laws,  Hawaii,  1905,  See.  366. 
see  Sec.  1816.  2  Haiku  Sugar  Co.  v.  Fomander,  6 

2  See  Sec.  1810.  Hawn.  532. 

8  For  adjudication  of  rights  in  Wyo-  i  That  it  may  be  by  lease,  see  Oahu 

ming,  see  Sees.  2111-2114.  etc.  Co.  v.  Armstrong,  18  Hawn.  258. 
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It  is  the  well-settled  law  of  the  Territory  that  the  exclusive  right  to 
the  use  of  water  for  these  purposes  can  be  acquired  by  adverse  and 
continuous  user.2  Exclusive  rights  to  the  use  of  water  acquired 
by  any  of  the  above  methods  are  usually  deemed  appurtenant  to 
the  land  for  which  they  were  originally  acquired ;  but  if  no  one  is 
injured  thereby,  the  use  may  be  transferred  to  other  lands,  without 
the  loss  of  the  right  or  any  portion  thereof.* 

§  1810.  Eminent  domain— Bights  of  way  for  ditches  and  canals. 
— The  amended  Organic  Act  of  the  Territory  of  Hawaii  provides 
as  follows: 

"The  legislature  may  by  general  Act  provide  for  the  condemna- 
tion of  property  for  public  uses,  including  the  condemnation  of 
rights  of  way  for  the  transmission  of  water  for  irrigation  and  other 
purposes."  ^ 

In  conformity  with  the  above  provisions,  by  the  Act  of  the  Terri- 
torial legislature,  approved  April  24,  1911,2  n  -^^s  provided  that 
corporations  now  or  hereafter  organized  to  develop,  store,  convey, 
distribute,  and  transmit  water  for  irrigation,  and  which  shall  have 
at  least  $50,000  of  fully  paid  in  capital,  represented  by  cash  or  by 
tangible  property  of  a  market  value  equal  to  the  amount  at  which 
such  property  is  entered  as  assets  on  the  books  of  the  company,  are 

See,  also,  Kahookiekie  t.  Keanini,  8         Eiparian  rights  are  subject  to  pre- 

Hawn.  310;   Horner  v.  Kumulilii,  10  seription.     Peek   v.   Bailey,   8   Hawn. 

Hawn.  174.  658. 

Grant  in  lease  held  not  to  give  the  3  Kaoloea   Mill   Co.   v.    Stewart,   4 

right  to  generate  electrieity  with  the  Hawn.  416;  Lonoaea  v.  Wailuku  Su- 

water  conveyed.     Cross   v.   Hawaiian  gar  Co.,  9  Hawn.  651;  Palolo  etc.  Co. 

Sugar  Co.,  12  Hawn.  415.  v.  Wong  Quai,  15  Hawn.  554. 

"The  right  to  use  water  is  an  ease-         See,  also,  Hawaiian  etc.  Co.  v.  Wai- 

ment  in  land   to   be   gained   only  by  luku  Sugar  Co.,  15  Hawn.  675,  where 

grant    or    prescription."      Cleghorn's  it   was   held   that   there   were   certain 

Appeal,  3  Hawn,  216.  surplus  rights  which  were  not  appur- 

2  Heeia  etc.  Co.  v.  Henry,  8  Hawn.  tenant  to  any  land. 
447 ;    Kaoloea   v.    Stewart,   4   Hawn.  1  Organic  Act,  Sec.  55,  as  amended 

416;  Wong  Kim  v.  Kioula,  4  Hawn.  by  Act  ol  May  27,  1910,  36  Stat.  L. 

504;  Ing  Choi  v.  Ung  Sing,  8  Hawn.  443. 

498;  Lonoaea  v.  Wailuku  Sugar  Co.,  For  condemnation  of  rights  of  way, 

9  Hawn.  651;  Palolo  etc.  Co.  v.  Wong  see  Sees.  1093-1097. 
Quai,  15  Hawn.  554;  Wong  Leong  v.  2  Laws,  1911,  Chap.  124,  p.  182. 

Irwin,  10  Hawn.  265;  Tick  Wai  Co. 
V.  Ah  Soong,  13  Hawn.  378. 
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thereby  given  the  right  to  exercise  the  power  of  eminent  domain  as 
therein  provided.  Such  corporation  shall  have  the  right  to  con- 
demn rights  of  way  over  lands  and  property  for  ditches,  tunnels, 
flumes,  and  pipe  lines  necessary  or  proper  for  the  construction  and 
maintenance  of  a  system  for  conveying,  distributing,  and  transmit- 
ting water  for  irrigation ;  provided,  however,  that  no  such  corpora- 
tion shall  exercise  such  right  of  condemnation  in  more  than  one 
county.  That  in  the  exercise  of  such  powers  of  eminent  domain  the 
procedure  shall  be,  as  near  as  may  be,  in  accordance  with  the  pro-  ■ 
visions  of  Chapter  64  of  the  Kevised  Laws  of  Hawaii  as  now  or 
hereafter  amended. 

Any  right  of  way  which  shall  be  obtained  under  the  provisions 
of  this  Act  shall  lapse  and  immediately  revert  to  the  previous 
owner  or  owners  thereof,  in  either  of  the  following  events,  viz.: 
(1)  If  such  corporation  shall  fail  during  a  period  of  one  year,  at 
any  time  after  acquiring  the  same,  to  use  such  right  of  way  for 
the  purposes  herein  set  forth;  (2)  if  such  corporation  shall  use  or 
divert  any  of  the  water  which  shall  be  conducted  through  such  right 
of  way  for  any  purposes  other  than  irrigation  and  domestic  pur- 
poses. 

§  1811.  Commissioners — Powers  of. — ^Under  the  various  forms 
of  government  of  Hawaii  during  the  last  fifty  years,  the  Kingdom, 
the  Republic,  and  Territory,  from  the  year  1860  down  to  the  time 
of  the  Act  of  the  Territorial  legislature  of  1907,  ^  the  authority  to 
adjudicate  existing  water  rights  was  vested  in  commissioners,  first 
appointed  by  the  Minister  of  the  Interior,  and,  after  the  formation 
of  the  Territory,  by  the  Governor.  But  by  the  Act  of  1907  2  the 
authority  was  taken  away  from  the  commissioners  and  this  power 
vested  in  the  Circuit  Judge,  sitting  in  chambers.  The  commission- 
ers were  originally  vested  with  judicial  powers  for  the  purpose  of 
these  adjudications,  and  all  hearings  upon  this  subject  were  in  the 
first  instance  had  before  them,  the  right  of  appeal  being  granted  to 
the  courts.*     And,  as  most  of  the  existing  water  rights  in  the 

iLaws,  1907,  CJhap.  56,  p.  66.  well,  10  Hawn.  476;  Davis  t.  Afong, 

2  Supra.  5  Hawn.  216. 

S  That  the  eommisBloneTB  had  judi-  The  juriadiction  of  the  commissioner 

cial  authority,  see  Cleghorn's  Appeal,  to   adjudicate   rights   was   concurrent 

3  Hawn.  216;  Waikulu  etc.  Co.  v.  Corn-  with  that  of  the  Circuit  Court.    Wai- 
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islands  were  determined  and  adjudicated  under  this  mode  of  pro- 
cedure, it  will  be  necessary  to  give  a  brief  abstract  of  the  same. 
And  as  the  same  procedure  is  practiced  before  the  Circuit  Judge, 
we  will  make  our  abstract  of  the  laws  in  the  present  tense.  We  do 
this  for  the  reason  that  the  construction  of  the  laws  by  the  courts 
construes  the  same  relative  to  the  acts  of  the  commissioners. 

This  law  provides  that  there  shall  be  appointed  by  the  Governor, 
in  each  election  district  of  the  Territory,  one  competent  person  to 
act  as  commissioner  of  private  ways  and  water  rights;  provided, 
however,  that  nothing  herein  shall  prevent  the  appointment  of  one 
person  for  two  or  more  districts,  if  the  same  can  be  done  without 
prejudice  to  the  rights  of  the  inhabitants  thereof.  No  person  shall 
act  as  commissioner  in  any  case  in  which  he  shall  have  a  direct 
personal  interest,  or  where  he  shall  have  direct  business  relations 
with  either  party,  or  shall  be  connected  with  either  by  ties  of  rela- 
tionship of  blood  or  marriage.  In  case  of  disability  from  these  or 
other  causes,  a  commission  pro  tern,  shall  be  appointed  at  once  by 
the  Governor.  Any  vacancy  shall  be  filled  as  soon  as  possible  by 
the  said  Governor.* 

The  commissioners  are  given  large  powers  and  discretion,  which 
are  specified  as  follows :  They  have  the  power  to  administer  oaths, 
to  punish  for  contempts,  to  grant  adjournments,  to  subpoena  and 
compel  the  attendance  of  witnesses,  to  issue  execution  for  costs,  to 
enforce  a  specific  performance  of  a  judgment,  and  to  generally 
exercise  the  same  authority  in  regard  to  their  special  jurisdiction  as 
is  by  law  conferred  upon  district  magistrates. ^ 

kulu  Sugar  Co.  v.  Cornwell,  10  Hawn.  powers  of  district  magistrates,  see  Id., 

478.  See.  1663. 

A  water  commissioner  has  no  juris-  Davis  v.  Afong,  5  Hawn.  216,  hold- 
diction  over  suits  in  rem.  Palolo  etc.  ing  that  the  commissioner  can  only 
Co.  V.  Territory,  18  Hawn.  30.  adjudicate   or   determine   rights,   and 

*  Eev.  Laws,  1905,  Sees.  2199,  2200.  can  not  render  judgment  for  past  vio- 

A  commissioner  pro  tern.,  legally  ap-  lations  against  such  rights, 

pointed,  has  complete  jurisdiction  over  See,  also,  Kahai  v.  Bose,  7  Hawn. 

the  case,  and  the  regular  commissioner  270;   Lum  Ah  Lee  v.  Ah  Soong,  16 

could  not  resume  jurisdiction  of  the  Hawn.  163. 

case  on  the  removal  of  his  disqualifi-  For  the  general  duties  of  the  water 

cations.     Spreckels  y.  Wailuku  Sugar  commissioner,   see   Loo   Chit   Sam   t. 

Co.,  8  Hawn.  537.  Wong  Kim,  5  Hawn.  130. 

6Bev.  Laws,  1905,  See.  2205.     On 
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§  1812.  The  adjudication  of  water  rights — ^Procedure. — ^It  was 
made  the  duty  of  said  commissioners  within  their  several  districts 
to  hear  and  determine  all  controversies  respecting  rights  of  private 
ways  and  water  rights,  between  private  individuals,  or  between  pri- 
vate individuals  and  the  Territory.  Any  person  or  persons  inter- 
ested,!  or  the  Territory,  might  apply  for  the  settlement  of  any 
rights  involved  thereunder,  whereupon  the  commissioner  should 
issue  summons  in  like  form  as  that  used  in  the  District  Court  to  the 
party  or  parties  defendant.  The  summons  must  be  personally 
served  upon  each  land  owner  or  occupant  having  an  interest  in  the 
controversy,  whenever  such  owner  or  occupant  can  be  found.  If, 
however,  such  owner  or  occupant  can  not  be  found  for  such  service, 
the  commission  shaU  cause  notices  in  the  Hawaiian  or  English  lan- 
guage, as  the  case  may  be,  to  be  published  either  by  posting  upon 
the  premises,  the  owners  or  occupants  whereof  can  not  be  found, 
or  by  insertion  in  one  or  more  newspapers,  which  publication  shall 
continue  for  at  least  two  full  weeks  prior  to  the  date  set  for  hearing. 
Such  notice  shall  designate  the  time  and  place  of  hearing,  shall  indi- 
cate the  nature  of  the  application  made,  and  shall  notify  all  parties 
interested  to  attend  and  prove  their  rights,  or  they  will  be  adjudi- 
cated without  such  attendance,  besides  any  other  matter  deemed 
important  by  the  commissioner.  Such  notice  may  be  published  in 
any  case  in  the  discretion  of  the  commissioner.  No  summons  shall 
be  set  aside  or  dismissed  because  of  any  technical  informality,  pro- 
vided it  shall  set  forth  the  time  and  place  of  hearing  and  the  nature 
of  the  right  claimed,  in  terms  sufficiently  clear  for  the  apprisal  of 
the  parties  interested.  Parties  may  appear  personally  or  by  prop- 
erly authorized  attorney.^ 

The  jurisdiction  of  the  commissioner  over  the  adjudication  of 
water  rights  is  not  exclusive,  but  is  concurrent  Only  with  that  of 
the  Circuit  Court.^ 

1  A   person  in   possession  under  a  2  Ber.  La-ws,  1905,  Sec.  2201. 
claim  of  title  to  land  to  which  an  al-  A-  commissioner  has  no  right  to  de- 
leged  water  right  is  appurtenant  is  a  cide  a  person's  rights  in  water  with- 
party  "interested."     Wailuku  Sugar  out  notifying  him  of  a  hearing.  Cleg- 
Co.  T.  Hale,  11  Hawn.  475.  horn's  Appeal,  3  Hawn.  216;  Lishman 

Held,  that  plaintiff  being  merely  the  y.  Perry,  7  Hawn.  266;  Paloloetc.  Co. 

reversioner  of  a  water  right,  hf  could  v.  Territory,  18  Hawn.  30. 

not  maintain  an  action  on  it,  it  not  8  Wailuku  Sugar  Co.  v.  Cornwell,  10 

being  for  an  injury  to  the  inheritance.  Hawn.  476. 
Long  V.  Wai  Fong,  9  Hawn.  6'28, 
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§  1813.  The  adjudication  of  water  rights — Hearing — Decision 
and  record. — ^At  the  time  set  for  the  hearing,  service  of  summons 
or  publication  of  notice  having  been  proved,  the  commissioner  shall 
hear  the  evidence  relative  to  the  right  in  controversy,  and  shall,  as 
far  as  possible,  ascertain  the  rights  of  the  absent  parties  not  served 
where  notice  as  provided  shall  have  been  published.  He  may,  if 
deemed  desirable,  or  conclusive  to  the  rendering  of  a  correct  de- 
cision, visit  the  locality  where  the  controversy  arose.  He  shall  give 
such  decision  d,a  may  in  each  particular  case  appear  to  be  in  con- 
formity with  vested  rights,  and  shall  be  just  and  equitable  between 
the  parties.!  The  decision  shall  state  expressly  the  findings  of 
fact  on  the  evidence,  and  shall,  in  cases  of  right  of  way,  clearly  indi- 
cate the  location  and  nature  of  the  way ;  if  on  a  water  right,  it  shall 
state  the  proportion  or  time  for  use,  and  any  other  things  necessary 
to  the  right.  It  may  also  regulate  the  methods  by  which  the  water 
may  be  obtained,  and  by  which  its  supply  can  be  controlled.  All 
the  testimony  and  the  decision  shall  be  recorded  in  books  of  record 
to  be  kept  and  preserved  by  the  commissioner.  The  said  books, 
when  filled,  shall  be  deposited  with  the  clerks  of  the  respective 
courts. 

"The  decisions  of  the  several  commissioners  shall  be  final  and 
binding  upon  aU  parties  except  those  who  may  be  absent  from  the 

1  That  the  commissioner 'a  decision  land  is   to   change   the   water   rights 

most   be   in   accordance   with   vested  themselves.      Wilfong    v.    Bailey,    3 

rights,  and  shall  be  just  and  equitable,  Hawn.  479. 

see  Calaca  v.  Caldeira,  13  Hawn.  214;  It  must  be  in  accordance  with  the 

Palolo    etc.    Co.    v.    Wong    Quai,    15  evidence.    Liluokalani  v.  Pang  Sam,  5 

Hawn.   554;    Achi  v.  Poni,   5   Hawn.  Hawn.    13;     Maikai    v.    Hastings,    5 

176;  Davis  v.  Afong,  5  Hawn.  216;  Hawn.    133;    Wailuku    Sugar    Co.    v. 

Wailuku   Sugar  Co.   v.   Widemann,   6  Widemann,    6    Hawn.    185;    Mele    v. 

Hawn.    185;    Hawaiian   Sugar  Co.   v.  Ahjina,  6  Hawn.  346;  Kahookiekie  v. 

Waikulu  Sugar  Co.,  14  Hawn.  50;  Id.,  Keanini,   6   Hawn.   310;    Ing  Choi  v. 

15  Hawn.  675.  tJng  Sing,  8  Hawn.  498;  Chun  Lai  v. 

That  it  must  be  responsive  to  prayer,  Mang  Young,  10  Hawn.  133 ;  Kaleiopu 

see  Kohala   Sugar  Co.  v.  Wight,   11  v.  Booth,  10  Ha?ni.  453;  Kohala  Su- 

Hawn.  645.  gar  Co.  v.  Wight,  11  Hawn.  645;  Loo 

It  must  be  based  upon  the  pleadings.  Chit  Sam  v.  Wong  Kim,  5  Hawn.  200 ; 

tin  Wo  Sang  Co.  v.  Alo,  7  Hawn.  661.  Long  v.  Wai  Fong,  9  Hawn.  628. 

Where  irrigation  water  was  origi-  A  judgment  by  the  water  commis- 

nally   apportioned   by   time   only,    to  sioners  signed  by  only  one  of  them  is 

change  the  allotment  by  time  to  a  new  void.    Maikai  t.  Hastings,  5  Hawn.  1, 

system  of  apportionment  l^  extent  of  133. 
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Territory  during  the  whole  time  of  the  pendency  of  such  suit,  sub- 
ject to  the  right  of  appeal."  ^ 

The  costs  may,  in  the  discretion  of  the  commissioner,  be  divided 
or  taxed  to  the  losing  party.  In  ease  of  appeal  the  final  award  as 
to  costs  shall  abide  the  decision  of  the  court.^ 

§  1814.  The  adjudication  of  water  rights — Appeal. — Any  party 
aggrieved  by  the  decision  of  Hie  commissioner  may  appeal  there- 
from to  the  Circuit  Court  within  ten  days  from  the  rendition  of 
the  decision,  and  within  said  period  shall  pay  aU  costs  accrued  and 
for  certificate  and  record  on  appeal,  and  shall  deposit  with  the  com- 
missioner a  good  and  sufficient  bond  to  the  clerk  of  the  court  in  the 
sum  of  $100,  conditioned  for  the  payment  of  costs  further  to  accrue 
in  case  of  defeat.  In  case  of  appeal  the  commissioner  shall  promptly 
transmit  to  the  clerk  of  the  court  a  copy  of  the  record,  together  with 
any  exhibits  filed,  the  bond  for  costs,  and  all  costs  not  strictly 
retainable  by  him  or  actually  disbursed.  The  Court  may  permit 
the  introduction  of  new  evidence  which  could  not  with  due  diligence 
have  been  obtained  before,  and  its  decision  shaU  be  final  and  bind- 
ing, except  as  aforesaid.  ^  The  right  of  appeal  from  the  judgment 
of  the  Circuit  Court  is  also  given,  under  the  regular  mode  of  pro- 
cedure, to  the  Supreme  Court  of  the  Territory.  And  the  Supreme 
Court  on  appeal  is  authorized  to  render  such  a  decision  as  shall  be 
just  and  equitable  between  the  parties.^ 

§  1815.    Artesian  wells  of  the  Island  of  Oaliu. — ^By  Act  of  the 

legislature  of  1884,  i  applicable  only  to  the  Island  of  Oahu,  it  was 
provided  that  every  flowing  artesian  well  on  the  island  shall  be 
capped  by  the  owner  or  owners  thereof  in  such  a  manner  as  to  give 
complete  control  over  the  flow  of  the  water  from  the  pipe  of  such 

2  Eev.  Laws,  1905,  See.  2202.  made.     Loo  Chit  Sam  v.  Wong  Kim, 

8  Eev.  Laws,  1905,  See.  2203.  S  Hawn.  130. 

Chun  Lai  v.  Maug  Young,  10  Hawn.  See,  also,  on  questions  on  appeal, 

133.  Kaanaana  t.  Bichardson,  5  Hawn.  235; 

1  Eev.  Laws,  1905,  See.  2204.  Cha  Fook  v.  Lau  Piu,  10  Hawn.  308. 

The  court  has  only  appellate  juris-  zLonoaea  v.  Wailukn  Sugar  Co.,  9 

diction  from  a  decision  of  the  com-  Hawn.  651;  Homer  y.  Kumnliilii,  10 

missioners,  and  will  not  on  appeal  com-  Hawn.  174. 

plete    a,    decision    which    was    never  i  Eev.  Laws,  1905,  Sees.  3197-3200; 

Laws,  1884,  Chap.  49. 
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well.  No  person  having  the  right  to  the  use  of  water  from  any 
such  artesian  well  shall  allow  the  same  to  run  to  waste,  hut  may 
use  it  for  irrigation,  domestic,  and  other  useful  purposes,  except 
for  driving  machinery ;  provided,  however,  that  such  water  may  he 
used  for  driving  machinery  in  case  it  can  be  utilized  afterward  for 
irrigation  or  other  useful  purposes. 

Any  person  violating  the  provisions  of  the  Act  shall,  upon  con- 
viction thereof,  he  fined  not  more  than  fifty  dollars.  For  the  more 
effectual  carrying  out  the  provisions  of  the  Act,  the  high  sheriff 
of  the  Territory  and  all  policemen  of  the  Island  of  Oahu  may  at 
all  times  of  night  or  day  enter  without  warrant  any  premises 
whereon  artesian  water  is  used. 

§  1816.  Biparian  rights  in  Hawaiian  Islands. — ^It  can  he  said 
that  the  common  law  of  riparian  rights  is  in  force  in  the  Hawaiian 
Islands,  or  such  of  them  as  have  not  been  lost  by  grant  or  prescrip- 
tion. The  common  law  of  England  has  been  adopted  by  express 
statutory  enactment.  The  Supreme  Court  of  the  then  Kingdom 
in  1867  rendered  a  decision  to  the  effect  that  a  riparian  proprietor 
has  a  right,  as  an  incident  to  his  estate,  to  use  the  water  for  irriga- 
tion and  domestic  purposes,  provided  he  does  not  materially  di- 
minish the  supply  of  water  or  prevent  its  like  application  by  others 
on  the  same  stream,  but  that  his  superior  rights  are  subject  to  pre- 
scription by  others.*  There  is  no  statute  or  decision  which  has 
abrogated  the  statute  adopting  the  common  law;  there  is  also  no 
decision  which  has  overruled  the  above  decision  referred  to.2 

1  Peek  y.  Bailej,  8  Hawn.  658.  2  But  see  Wong  Leong  t.  Irwin,  10 

Hawn.  265. 
210 — ^Ktnn.  on  Iir. 
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§  1830.  Fixing  water  rates. 
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§  1838.  Irrigation  district  law. 
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§  1817.  Particular  features  of  the  State. — The  State  of  Idaho 
lies  within  the  very  heart  of  the  Rocky  Mountain  region.  The 
topography  of  the  State,  in  its  broad  features,  consists  of  a  great 
range  of  mountains,  extending  in  a  northwesterly  and  southeasterly 
direction,  and  from  which  main  range  spurs  of  smaller  ranges  run. 
These  mountain  ranges  are  interspersed  with  valleys  of  greater  or 
less  extent.  The  greater  portion  of  the  State  lies  well  within  the 
arid  region;  however,  the  northern  part,  adjacent  to  Canada,  ex- 

(3346) 
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tends  into  a  comparatively  humid  region,  this  portion  having  a 
rainfall  of  twenty  inches  or  more  per  annum.  A  portion  of  the 
State  adjacent  to  Utah  lies  within  the  Great  Basin,  the  waters  from 
which  flow  into  Great  Salt  Lake.  The  great  drainage  basin  of  the 
State  is  that  of  the  Snake  River  and  its  tributaries.  This  river  has 
its  source  in  the  Yellowstone  National  Park,  and  flows  entirely  across 
the  State,  and  finally  empties  into  the  Columbia.  The  Snake  Val- 
ley may  be  described  as  a  broad,  lava-covered  plain,  and  naturally 
covered  with  a  dense  growth  of  sagebrush  and  similar  woody  shrubs. 
The  surface  is  composed  of  a  soil  of  volcanic  origin,  which,  when 
irrigated,  possesses  wonderful  fertility.  In  the  central  portion  of 
the  State  are  vast  fields  of  lava,  covered  in  places  by  a  thin,  sandy 
soil,  which  is  also  highly  productive  when  watered.  The  water 
supply  of  the  State  is  large,  but  in  some  places  attended  with  great 
difficulties,  as  far  as  its  utilization  is  concerned,  from  the  fact  that 
it  is  far  below  the  lands  upon  which  it  might  be  used.  The  altitude 
in  the  State  is  a  most  important  factor  in  determining  the  temper- 
ature or  rainfall  conditions.  As  a  general  rule,  one  finds  lower  tem- 
peratures and  heavier  precipitation  as  the  altitude  increases.  In  the 
mountains  the  climate  is  characterized  by  cold,  snowy  winters  and 
cool,  short  summers.  Somewhat  warmer  than  the  mountainous  re- 
gions are  the  extensive  plateaus  and  higher  valleys  that  form  a  large 
part  of  the  central  portions  of  the  State.  In  the  Snake  River  Basin 
the  climate  is  characterized  by  moderately  cold  winters  and  moder- 
ately warm  summers.  Here  the  staple  grains  and  fruits  grow  in 
abundance,  and  there  is  little  danger  of  the  fruit  being  winter-Mlled, 
although  at  times  protection  has  to  be  had  from  spring  frosts.  In  very 
few  instances  has  any  great  loss  resultcjd  when  protective  measures 
have  been  thoroughly  and  intelligently  resorted  to.  As  has  been 
stated,  the  precipitation  varies  with  the  altitude.  It  is  the  greatest 
in  the  northern  part  of  the  State,  varying  from  thirty-five  to  twenty- 
five  inches  annually.  The  driest  part  of  the  State  is  to  be  found 
along  the  Snake  River,  from  below  Shoshone  Falls  nearly  to  the 
western  boundary.  Throughout  the  northern  and  western  portions 
of  the  State  the  prevailing  winds  coming  from  the  warm  regions 
of  the  Pacific  Ocean  have  their  influence  upon  the  climate.  The 
most  of  the  precipitation  occurring  during  the  winter  months,  the 
result  is  that  over  the  greater  portion  of  the  State  the  summer  rain- 
fall is  not  sufficient  to  permit  successful  farming  without  irrigation. 
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But  the  irrigable  lands  are  boundless,  with  water  sufficient  to  irri- 
gate a  large  portion  of  the  same,  when  properly  developed.^ 

§  1818.  Irrigation  in  the  State. — ^During  the  last  fifteen  years 
the  State  of  Idaho  has  taken  greater  strides  and  made  greater  gains 
in  the  actual  construction  of  irrigation  works  and  in  the  reclamation 
and  settlement  of  arid  lands  than  almost  any  other  State  of  the 
Union.  It  was  this  work  by  th^State,  private  corporations,  and  by 
the  National  Government  that  largely  contributed  to  the  increase  in 
the  population  of  the  State  during  the  last  decade  of  102  per  cent. 
There  being  a  large  supply  of  water  in  the  State  and  an  almost 
boundless  amount  of  fertile  lands  upon  which  it  can  be  applied,  ex- 
tensive irrigation  projects  have  sprung  up  in  many  portions  of  the 
State  and  especially  is  this  true  along  the  Snake  Eiver  and  its 
tributaries. 

Especially  has  the  State  gone  far  ahead  in  the  reclamation  of  its 
lands  under  the  Carey  Act.  At  the  present  time  projects  completed, 
in  process  of  construction,  or  financed  contemplate  the  irrigation  of 
almost  two  million  acres.  According  to  the  last  report  of  the  State 
Engineer  of  the  State  there  are  forty-six  of  these  projects,  either 
completed  and  the  water  actually  being  used  thereunder  or  in  vari- 
ous stages  of  construction.  And  as  the  result  of  these  enterprises 
the  State  Engineer  says:  "Although  minor  mistakes  may  have  oc- 
curred, as  might  be  expected  in  connection  with  irrigation  develop- 
ment on  so  mammoth  a  scale,  yet  such  mistakes  are  dwarfed  into 
insignificance  in  contemplation  of  the  incalculable  benefit  accruing 
to  the  State  of  Idaho  by  reason  of  a  State  policy,  which  makes  pos- 

1  For  information  upon  the  general  ply  Paper  No.  270,  U.  S.  Geological 

inbjeet  of  the  State,  see  the  Report  Survey. 

of    the    State    Engineer,    1909-1910,  See,  also.  Irrigation  in  Idaho,  by 

D.  G.  Martin,  State  Engineer.  James  Stephenson,  Jr.,  State  Engineer, 

Distribution  of  Water  From  Canals  prepared  under  the  direction  of  Sam- 

in  Idaho,  U.  S.  Dept.  of  Agriculture,  uel  Fortier,   Chief  of   Irrigation  In- 

Ezperiment  Stations  Bulletin  No.  119.  restigations,   1909,   Of&ce   of   Experi- 

Water  Supply  of  the  Great  Basin  ment  Stations,  Bulletin  No.  216,  XT.  8. 

Drainage,  by  E.  C.  La  Bue,  Thomas  Dept.  of  Agriculture. 

Grive,  and  Henry  Thurtell,  1908,  Wa-  "Water    Eight    Problems    of    Bear 

ter-Supply  Paper  No.  212,  U.  S.  Geo-  Eiver,   by   Clarence   T.   Johnson  and 

logical  Survey.  Joseph   B.  Breekons,   1899,   OfSee   of 

The  Great  Basin,  by  E.  C.  La  Eue  Experiment  Stations,  Bulletin  No.  70, 

and  F.  F.  Henshaw,  1911,  Water-Sup-  U.  S.  Dept.  of  Agriculture. 
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sible  the  final  reclamation  of  the  ultimate  acre  of  land  available  for 
reclamation."  ^ 

The  General  Government  has  also  been  active  in  the  State  of 
Idaho  in  constructing  works  for  the  reclamation  of  arid  lands,  under 
the  National  Reclamation  Act.^  The  Minidoka  project  is  largely 
constructed,  the  Payette-Boise  project  and  the  Dubois  project  are 
in  the  process  of  construction,  while  other  projects  are  contem- 
plated.3 

Again,  under  the  State  Irrigation  District  law,  the  State  Engineer 
reports  the  organization  and  active  operation  of  nineteen  districts.* 
And,  as  a  general  thing,  these  irrigation  districts  appear  to  be  in  a 
prosperous  condition. 

Besides  the  operation  under  these  Acts,  there  are  many  private 
enterprises  by  corporations  and  individuals  which  have  been  pro- 
jected, many  of  which  have  been  carried  through  to  completion  and 
are  now  in  active  operation.  And  as  the  direct  result  of  this  work 
many  settlers  are  making  Idaho  their  homes,  cities  and  towns  are 
springing  up,  and  the  welfare  of  the  State  is  prospering  to  a  most 
wonderful  degree.  And  during  the  next  decade  the  State  will  con- 
tinue to  prosper,  even  to  a  greater  degree  than  it  did  in  the  last. 

According  to  the  United  States  census  report  for  1910,  the  total 
acreage  under  irrigation  in  the  State  of  Idaho  in  1909  was  1,430,848 
acres,  against  608,718  acres  in  1899  and  217,005  acres  in  1889.  The 
percentage  of  increase  from  1889  to  1899  was  180.5  per  cent  and 
from  1899  to  1909  was  135.1  per  cent.  The  absolute  increase  during 
the  latter  decade  was  822,130  acres,  and  that  between  1889  and  1899 
was  391,713  acres. 

The  above  irrigated  area  is  divided  into  16,439  farms,  as  against 
9,188  farms  in  1900,  an  increase  in  the  number  of  farms  of  7,251,  or 

1  Eeport  of  the  State  Engineer  of  8  For  a  description  of  these  proj- 
Idaho,  1909-1910,  p.  179.  ects,  see  Fourth  Annual  Eeport  of  the 

For   a    description    of   the   various  Reclamation    Service,    1904-1905,    pp. 

projects,  see,  also.  Id.,  pp.  180-187.  128-167;   Fifth  Annual  Report,  1906, 

See,    also,    for   the    Carey    Act    in  pp.   115-136;    Eighth  Annual  Eeport, 

Idaho,  Sec.  1837.  1908-1909,  pp.  70-84. 

For  a  full  discussion  of  the  Carey  Report   of   the   State   Engineer   of 

Aet,  see  Chap.  67,  Sees.  1312-1336.  Idaho,  1909-1910,  pp.  188-192. 

2  For  the  National  Reclamation  Aet  i  For  a  full  description  of  these  dis- 
and  a  full  discussion  thereof,  see  tricts,  see  Eeport  of  the  State  Engi- 
Chap.  65,  Sees.  1235-1286.  neer,  1909-1910,  pp.  271-288, 
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78.9  per  cent.  The  census  further  shows  that  in  1910  there  were  ex- 
isting enterprises  ready  to  supply  water  to  958,111  acres,  not  irri- 
gated in  1909,  or,  in  other  words,  the  acreage  that  enterprises  al- 
ready constructed  were  capable  of  irrigating  in  1910  was  2,388,959 
acres  and  the  acreage  included  in  enterprises  completed  or  under 
construction  in  1910  is  given  as  3,549,573  acres.  This  acreage  repre- 
sents the  area  which  will  be  available  for  the  extension  of  irrigation 
within  the  next  few  years,  upon  the  completion  of  the  projects  now 
under  construction.  It  indicates  in  a  general  way  the  area  available 
for  settlement,  although  much  of  this  unirrigated  land  is  in  farms 
already  settled. 

The  acreage  irrigated  in  1909,  classified  by  the  character  of  the 
enterprise,  is  as  follows:  47,500  acres  under  the  United  States 
Beclamation  Service,  3,426  under  the  United  States  Indian  Service, 
162,418  under  the  Carey  Act  projects,  140,930  included  in  irrigation 
districts,  628,102  under  co-operative  enterprises,  44,872  under  com- 
mercial enterprises,  and  403,600  acres  in  individual  and  partnership 
enterprises, 

§  1819.  Criticism  of  the  Idaho  laws. — The  laws  of  the  State  of 
Idaho  governing  and  controlling  the  waters  within  its  jurisdiction 
are  numerous  and  cover  the  various  phases. of  the  subject.  It  has 
evidently  been  the  policy  of  the  legislature  to  enact  every  law  that 
would  tend  toward  the  reclamation  of  the  arid  lands  within  the 
State.  Over  all  these  systems  of  laws,  there  is  also  a  wise  policy  of 
State  control,  so  that  the  rights  of  the  investing  public,  the  State  at 
large,  and  the  settlers  are  fully  protected.  The  settler  coming  into 
the  State  to  make  it  his  home  may  have  his  choice  of  the  system  of 
law  which  he  may  prefer  to  govern  and  protect  his  rights.  He  may 
settle  under  one  of  the  many  Carey  projects  and  his  rights  may  be 
governed  and  protected  under  the  laws  for  its  operation.  Again,  if 
he  prefers,  he  may  settle  in  one  of  the  many  irrigation  districts ; 
or,  again,  under  one  of  the  reclamation  projects  of  the  Government. 
Or,  again,  if  he  can  find  unappropriated  water  in  any  part  of  the 
State  he  may  work  alone  and  appropriate  sufficient  water  for  his 
actual  beneficial  use.  But,  whichever  system  he  chooses,  he  may 
depend  upon  it  that  there  are  laws  which  will  fully  protect  his 
rights.    As  to  the  wisdom  of  the  legislature  in  enacting  these  laws, 
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we  can  only  point  to  their  results,  as  discussed  in  the  previous 
section.  1 

The  physical  conditions  of  the  different  States  require  different 
laws  governing  the  subject  of  waters.  The  legislature  has  met 
those  conditions  in  the  State  of  Idaho  fairly  and  squarely,  and  when 
we  wrote  the  first  edition  of  this  work  we  had  occasion  to  state  that 
"Idaho  has  not  kept  up  with  the  majority  of  the  other  States  in 
the  arid  region  in  her  legislation  upon  the  subject  of  irrigation," 
and  suggested  that  new  laws  should  be  enacted,  we  can  not  say 
that  today.  The  State  of  Idaho  has  a  system  of  statutory  laws  gov- 
erning the  subject  of  waters  and  irrigation  second  to  no  State  in 
the  West. 

§  1820.  State  constitutional  provisions. — The  State  of  Idaho 
probably  has  more  constitutional  provisions  upon  the  subject  of 
water  and  water  rights  than  any  other  State  of  the  Union ;  and,  as 
these  provisions  are  the  foundation  of  aU  legislative  enactments,  we 
will  quote  them  in  full. 

In  Article  15  it  is  provided : 

"Sec.  1.  The  use  of  all  waters  now  appropriated,  or  that  may 
hereafter  be  appropriated  for  sale,  rental,  or  distribution;  also  all 
the  water  originally  appropriated  for  private  use  but  which  after 
such  appropriation  has  heretofore  been,  or  may  hereafter  be  sold, 
rented,  or  distributed,  is  hereby  declared  to  be  a  public  use  and 
subject  to  the  regulation  and  control  of  the  State  in  the  manner 
prescribed  by  law.^ 

"Sec.  2.  The  right  to  collect  rates  or  compensation  for  the  use  of 
water  supplied  to  any  county,  city,  or  town,  or  water  district,  or 
the  inhabitants  thereof,  is  a  franchise  and  can  not  be  exercised 
except  by  authority  of  and  in  the  manner  prescribed  by  law.2 

1  See  Sec.  1818.  204,    104   Pae.    Eep.    670 ;    Green    v. 

1  For  the  eonstruetion  of  the  above,  Byers,  16  Idaho   178,   101  Pac.  Eep. 

see  Wilterding  v.  Green,  4  Idaho  773,  79;   Brose  v.  Board  of  Directors  of 

45  Pac.  Eep.   134 ;   Boise  etc.  Co.  v.  Nampa  &  Meridan  Irr.  Dist.,  20  Idaho 

Stewart,   10   Idaho  38,   77  Pae.  Eep.  281,  118  Pac.  Eep.  504;  Pocatello  v. 

25;    Hill   V.    Standard   Min.    Co.,    12  '   Murray,  Idaho   ,   120   Pac. 

Idaho  223,  85  Pae.  Eep.  907;  Bardsly  Eep.  812.    See,  also,  Walbridge  v.  Eob- 

V.  Boise  etc.  Co.,  8  Idaho  155,  67  Pac.      inson, Idaho ,  125  Pac.  Eep. 

Eep.  428;  Boise  etc.  Co.  v.  Boise  City,  812. 

123  Ped.  Eep.  232,  59  C.  C.  A.  236;  2  See  Wilterding  v.  Green,  4  Idaho 

Hatch  T.  Consumers'  etc.  Co.,  17  Idaho  773,  45  Pae.  Eep.  134;  Boise  City  v. 
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"Sec.  3.  The  right  to  divert  and  appropriate  the  unappropriated 
waters  of  any  natural  stream  to  beneficial  uses  shall  never  be  denied. 
Priority  of  appropriation  shall  give  the  better  right  as  between  those 
using  the  water ;  but  when  the  waters  of  any  natural  stream  are  not 
sufiSeient  for  the  service  of  aU  those  desiring  the  use  of  the  same, 
those  using  the  waters  for  domestic  purposes  shall  (subject  to  such 
limitations  as  may  be  prescribed  by  law)  have  the  preference  over 
those  claiming  for  any  other  purpose ;  and  those  using  the  water  for 
agricultural  purposes  shall  have  preference  over  those  using  the 
same  for  manufacturing  purposes.  And  in  any  organized  mining 
district,  those  using  the  water  for  mining  purposes,  or  milling  pur- 
poses connected  with  mining,  shall  have  preference  over  those  using 
the  same  for  manufacturing  or  agricultural  purposes.  But  the 
usage  by  such  subsequent  appropriators  shall  be  subject  to  such  pro- 
visions of  law  regulating  the  taking  of  private  property  for  public 
or  private  use  as  are  referred  to  in  Section  14  of  Article  I  of  this 
constitution.^ 

' '  Sec.  4.  Whenever  any  waters  shall  have  been,  or  shall  be,  appro- 
priated or  used  for  agricultural  purposes,  under  a  sale,  rental,  or 
distribution  thereof,  such  sale,  rental,  or  distribution  shaU  be 
deemed  an  exclusive  dedication  to  such  use;  and  whenever  such 
water  so  dedicated  shall  have  once  been  sold,  rented,  or  distributed 
to  any  person  who  has  settled  upon  or  improved  land  for  agricul- 
tural purposes,  with  the  view  of  receiving  the  benefit  of  such  water 
under  such  dedication,  such  person,  his  heirs,  executors,  administra- 
tors, successors,  or  assigns,  shall  not  thereafter,  without  his  consent, 
be  deprived  of  the  annual  use  of  the  same,  when  needed  for  domestic 
purposes,  or  to  irrigate  the  land  so  settled  upon  or  improved,  upon 
payment  therefor,  and  compliance  with  such  equitable  terms  and 
conditions  as  to  the  quantity  used  and  the  times  of  use,  as  may  be 
prescribed  by  law.^ 

Artesian  etc.  Co.,  4  Idaho  351,  39  Pac.  Parker,  19  Idaho  727,  115  Pae.  Kep. 

Bep.  562.  488;   Montpelier  Mill.  Co.  v.  City  of 

See,  also,  cases  cited  supra.  Montpelier,   19   Idaho   212,   113   Pac. 

8  Hard   v.    Boise    City   etc.    Co.,    9  'Eep.  741. 
Idaho  589,  76  Pae.  Eep.  331,  65  L.  E.  4  Wilterding  v.  Green,  4  Idaho  773, 

A.  407;  HiU  v.  Standard  Min.  Co.,  12  45  Pac.  Eep.  134;  Bardsley  v.  Bois« 

Idaho  223,  85  Pae.  Eep.  907;  Brose  t.  etc.  Co.,   8  Idaho  155,  67  Pac.  Eep. 

Nampa  &  Meridan  Irr.  Diet.,  20  Idaho  428 ;   Hard  v.  Boise  City  Irr.  Co.,  9 

281,   118   Pac.  Eep.   504;    Nielsou  v.  Idaho  589,  76  Pac.  Eep.  331,  65  L.  E. 
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"Sec.  5.  "Whenever  more  than  one  person  has  settled  upon,  or 
improved  land  with  a  view  to  receiving  water  for  agricultural  pur- 
poses, under  a  sale,  rental,  or  distribution  thereof,  as  in  the  last 
preceding  section  of  this  article  provided,  as  among  such  persons 
priority  in  time  shall  give  superiority  of  right  to  the  use  of  such 
water  in  the  numerical  order  of  such  settlements  or  improvements ; 
but  whenever  the  supply  of  such  water  shall  not  be  sufficient  to  meet 
the  demands  of  all  those  desiring  to  use  the  same,  such  priority  of 
right  shall  be  subject  to  such  reasonable  limitations  as  to  the  quantity 
of  water  used  and  times  of  use  as  the  legislature,  having  due  regard 
both  to  such  priority  of  right  and  the  necessities  of  those  subsequent 
in  time  of  settlement  or  improvement  may  by  law  prescribe.^ 

"Sec.  6.  The  legislature  shall  provide  by  law  the  manner  in 
which  reasonable  maximum  rates  may  be  established  to  be  charged 
for  the  use  of  water  sold,  rented,  or  distributed  for  any  useful  or 
beneficial  purpose."  ^ 

The  right  of  eminent  domain  is  provided  for  in  Article  I  as 
f  oUows : 

"See.  14.  The  necessary  use  of  lands  for  the  construction  of 
reservoirs  or  storage  basins,  for  the  purpose  of  irrigation,  or  for  the 
rights  of  way  for  the  construction  of  canals,  ditches,  flumes,  or  pipes 
to  convey  water  to  the  place  of  use,  for  any  useful,  beneficial,  or 
necessary  purpose,  or  for  drainage;  or  for  the  drainage  of  mines, 
or  the  working  thereof,  by  means  of  roads,  railroads,  tramways, 
cuts,  tunnels,  shafts,  hoisting  works,  dumps,  or  other  necessary 
means  to  their  complete  development,  or  any  other  use  necessary  to 
the  complete  development  of  the  material  resources  of  the  State, 
or  the  preservation  of  the  health  of  its  inhabitants,  is  hereby  de- 

A.  407;  Gerber  v.  Nampa  etc.  Dist.,  SWilterding  v.  Green,  supra;  Hard 

16  Idaho  1,  100  Pao.  Eep.  80;  Id.,  19  v.  Boise  City  etc.  Co.,  supra;  Mellen 

Idaho  765,  116  Pae.  Eep.  104;  Niday     v.  Great  Western  Beet  Sugar  Co., 

T.  Barker,  16  Idaho  703,  101  Pao.  Eep.      Idaho ,  122  Pac.  Eep.  30. 

254;   Hewitt  v.   Great  Western  Beet  6  Wilterding  v.  Green,  supra;  Boise 

Sugar  Co.,  20  Idaho  235,  118  Pac.  Eep.  City  v.  Artesian  etc.  Co.,  supra;  Wil- 

296;  Boise  etc.  Co.  v.  Boise  City,  123  son  v.  Peirault,  6  Idaho  178,  54  Pac. 

Ped.  Eep.  232,  59  C.  C.  A.  236;  Shelby  Eep.  617;  Jack  v.  Village  of  Grange- 

V.  Parmers'   etc.  Co.,   10   Idaho   723,  ville,  9  Idaho  291,  74  Pac.  Eep.  969; 

80  Pac.  Eep.  222;  Hatch  v.  Consum-      City    of    PoeateUo    v.    Murray,    

ers'  etc.  Co.,  17  Idaho  204,  104  Pac.     Idaho ,  120  Pac. 'Eep.  812. 

Eep.  670. 
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clared  to  be  a  public  use  and  subject  to  the  regulation  and  control 
of  the  State. 

"Private  property  may  be  taken  for  public  use,  but  not  until  a 
just  compensation,  to  be  ascertained  in  a  manner  prescribed  by  law, 
shall  be  paid  therefor."  "^ 

And  by  Article  II  it  is  further  provided : 

"Sec.  8.  The  right  of  eminent  domain  shall  never  be  abridged, 
nor  so  construed  as  to  prevent  the  legislature  from  taking  the  prop- 
erty and  franchise  of  incorporated  companies,  and  subjecting  them 
to  public  use,  the  same  as  property  of  individuals;  and  the  police 
powers  of  the  State  shall  never  be  abridged  nor  so  construed  as  to 
permit  corporations  to  conduct  their  business  in  such  a  manner  as 
to  infringe  the  equal  rights  of  individuals,  or  the  general  well  being 
of  the  State." 

§  1821,  Water  rights — ^Defined — Nature  of  property  in  water — 
Standard  of  measurement. — The  nature  of  property  in  water 
within  the  State  of  Idaho  is  defined  as  follows : 

"Water  being  essential  to  the  industrial  prosperity  of  the  State, 
and  all  agricultural  development  throughout  the  greater  portion  of 
the  State  depending  upon  its  just  apportionment  to  and  economical 
use  by  those  making  a  beneficial  application  of  the  same,  its  control 
shall  be  by  the  State,  which,  in  providing  for  its  us^,  shall  equally 
guard  all  the  various  interests  involved.  All  the  waters  of  the  State, 
when  flowing  in  their  natural  channels,  including  the  waters  of  all 
natural  springs  and  lakes  vsdthin  the  boundaries  of  the  State,  are 
declared  to  be  the  property  of  the  State,  whose  duty  it  shall  be  to 
supervise  their  appropriation  and  allotment  to  those  diverting  the 
same  for  any  beneficial  purpose,  and  the  right  to  the  use  of  any  of 
the  waters  of  the  State  for  useful  or  beneficial  purposes  is  recognized 
and  confirmed ;  and  the  right  to  the  use  of  any  of  the  public  waters 
which  have  heretofore  been  or  may  hereafter  be  allotted  or  bene- 
ficially applied,  shall  not  be  considered  as  being  a  property  right 
in  itself,  but  such  right  shall  become  the  complement  of,  or  one  of 

t  See  Idaho  etc.  Co.  v.  Oregon  etc.  Pac.  Eep.  541 ;  Latah  etc.  Co.  v.  Peter- 

E.  Co.,  8  Idaho  175,  67  Pao.  Eep.  318;  boh,  3  Idaho  398,  29  Pao.  Eep.  1098; 

Baillie  v.  LaTson,  138  Ted.  Eep.  177 ;  Latah  etc.  Co.  v.  Hasf urther,  12  Idaho 

Potlatch  etc.  Co.  v.  Peterson,  12  Idaho  797,    88   Pac.   Eep.    433;    Montpelier 

769,  88  Pae.  Eep.  426,  11  Am.  St.  Eep.  Mill.   Co.  v.   City   of   Montpelier,   19 

233 ;  Eollister  y.  State,  9  Idaho  8,  71  Idaho  212,  113  Pac.  Eep.  741. 
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the  appurtenances  of,  the  land  or  other  thing  to  which,  through 
necessity,  said  water  is  being  applied ;  and  the  right  to  continue  the 
use  of  any  such  water  shall  never  be  denied  or  prevented  from  any 
other  cause  than  the  failure  on  the  part  of  the  user  thereof  to  pay 
the  ordinary  charges  or  assessments  which  may  be  made  to  cover 
the  expenses  for  the  delivery  of  such  water."  ^ 

The  right  to  the  use  of  the  waters  of  rivers,  streams,  lakes,  springs, 
and  of  subterranean  waters  may  be  acquired  by  appropriation.  The 
appropriation  must  be  for  some  useful  or  beneficial  purpose,  and 
when  the  appropriator  or  his  successor  in  interest  ceases  to  use  it  for 
such  purpose,  the  right  ceases.^  As  between  appropriators,  the  first 
in  time  is  the  first  in  right.^  Ditches  for  the  utilization  of  seepage, 
waste,  or  spring  waters  shall  be  governed  by  the  same  law  relative 
to  priority.* 

The  water  appropriated  may  be  turned  into  the  channel  of  an- 
other stream  and  mingled  with  its  water  and  then  reclaimed;  but 
in  reclaiming  the  water  so  mingled  or  diverting  the  water  in  lieu 


1  Rev.  Codes,  1908,  See.  3240. 
That  the  use  of  water  is  a  public 

use,  see,  also,  Const.,  Art.  15,  Sec.  1. 

For  construction  of  above,  see,  also, 
Ada  County  etc.  Co.  v.  Farmers'  Canal 
Co.,  5  Idaho  793,  '51  Pae.  Rep.  990, 
40  L.  B.  A.  485. 

That  water  can  not  be  made  an  in- 
separable appurtenance  to  land,  see 
Hard  v.  Boise  City  etc.  Co.,  9  Idaho 
589,  76  Pac.  Rep.  331,  65  L.  R.  A.  407. 

See,  also,  Walbridge  v.  Robinson, 
Idaho ,  125  Pac.  Rep.  812. 

2  Rev.  Codes,  1908,  Sees.  3242,  3243 ; 
HaU  V.  Blackman,  8  Idaho  272,  68 
Pac.  Rep.  19;  Sand  Point  etc.  Co.  v. 
Panhandle  etc.  Co.,  11  Idaho  405,  83 
Pac.  Rep.  347;  Speer  v.  Stephenson, 
16  Idaho  707,  102  Pae.  Rep.  365. 

For  the  Act  of  the  legislature  of 
1911,  Laws,  1911,  p.  782,  prohibiting 
the  appropriation  of  waters  wholly 
within  private  lands,  see  Sec.  1827. 

8  Rev.  Codes,  1908,  Sec.  3245. 

See,  also,  constitutional  provisions. 
Sec.  1820;  Drake  v.  Barhart,  2  Idaho 


750,  23  Pac.  Rep.  541 ;  Malad  Irr.  Co. 
V.  CampbeU,  2  Idaho  411,  18  Pae.  Rep. 
52 ;  Geertson  v.  Barrack,  2  Idaho  1066, 
3  Idaho  344,  29  Pac.  Rep.  42;  Kirk  v. 
Bartholomew,  2  Idaho  1087,  3  Idaho 
367,  29  Pac.  Rep.  40;  McGinness  v. 
Stanfleld,  6  Idaho  372,  55  Pac.  Rep. 
1020 ;  Mahoney  v.  Neiswanger,  6  Idaho 
750,  59  Pae.  Rep.  651;  HUlman  v. 
Hardwick,  3  Idaho  255,  28  Pac.  Rep. 
438;  Hall  v.  Blackman,  8  Idaho  272, 
68  Pac.  Rep.  19;  Brown  v.  Newell,  12 
Idaho  166,  85  Pae.  Rep.  385;  Moe  v. 
Harger,  10  Idaho  302,  77  Pae.  Rep. 
645 ;  Nielsen  v.  Parker,  19  Idaho  727, 
115  Pac.  Rep.  488.  See,  also,  Wal- 
bridge V.  Robinson,  Idaho  , 

125  Pae.  Rep.  812. 
4  Rev.  Codes,  1908,  Sec.  3246;  Ger- 
ber  V.  Nampa  Irr.  Dist.,  16  Idaho  1, 
100  Pae.  Rep.  80;  Saunders  v.  Robi- 
son,  14  Idaho  770,  95  Pac.  Rep.  1057. 
As  to  changes  which  may  be  made, 
see  Rev.  Codes,  1908,  Sec.  3247;  Ben- 
nett V.  Nourse,  Idaho  ,  125 

Pae.  Rep.  1038. 
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thereof,  the  amount  to  which  the  prior  appropriators  may  he  en- 
titled shall  not  be  diminished,  and  due  allowance  shall  be  made  for 
loss  by  evaporation  and  seepage.^  The  point  of  diversion  may  be 
changed  if  the  prior  rights  of  others  are  not  injured  thereby,  but 
not  otherwise.  6 

"A  cubic  foot  of  water  per  second  of  time  shall  be  the  legal  stand- 
ard for  the  measurement  of  water  in  this  State,  and  it  shall  be  the 
duty  of  the  State  engineer  to  Revise  a  simple,  uniform  system  for 
the  measurement  and  distribution  of  water."  "^  Such  measurement 
shall  be  at  the  point  of  diversion.* 

The  phrase,  "domestic  purposes,"  shall  be  construed  to  include 
water  for  household  purposes,  and  a  sufficient  amount  for  the  use 
of  domestic  animals  kept  with  and  for  the  use  of  the  household.^ 

By  completion  of  an  appropriation  is  meant  conducting  the 
waters  to  the  place  of  intended  use.^o 

"All  persons,  companies,  and  corporations  owning  or  claiming  any 
lands  situated  on  the  banks  or  in  the  vicinity  of  any  stream  are 
entitled  to  the  use  of  the  waters  of  such  stream  for  the  purpose  of 
irrigating  the  land  so  held  or  claimed."  ^^ 

§  1822.    Administrative  officers — State  board  of  irrigation. — 

There  is  also  constituted  a  State  board  of  irrigation,  composed  of 
the  State  engineer  and  the  water  commissioners  of  the  three  water 
divisions  of  the  State.  The  State  engineer  is  ex  officio  president  of 
the  board.  The  meetings  of  the  board  may  be  held  in  any  part  of 
the  State,  which  may  be  selected  by  the  State  engineer.  The  board 
shall  provide  rules  and  regulations  in  relation  to  the  making  of 

BEev.   Codes,   1908,   Sec.   3244;    as  XOKev.    Codes,    1908,    Sec.    3251; 

amended,  Laws,  1911,  p.  454.  Sand  Point  etc.  Co.  v.  Panhandle  etc. 

6  Eev.  Codes,  1908,  Sees.  3247,  3248.  Co.,  11  Idaho  405,  83  Pac.  Eep.  347. 
See,  also.  Hard  v.  Boise  etc.  Co.,  9  ii  Eev.  Codes,  1908,  Sec.  3299. 

Ida,ho  589,  76  Pac.  Eep.  331,  65  L.  E.  In  the  dissenting  opinion  in  Drake 

A.  407 ;  Walker  v.  McGinness,  8  Idaho  r.  Earhart,  2  Idaho  750,  23  Pac.  Eep. 

540,  69  Pac.  Eep.  1003 ;  HiU  v.  Stan-  541,  Mr.  Justice  Berry  cited  the  above 

dard  etc.  Co.,  12  Idaho  223,  85  Pac.  section  in  support  of  the  application 

Eep.    907;    Last    Chance    M.    Co.    v.  of  the  doctrine  of  riparian  rights  to 

Bunker   HiU   etc.   Co.,   49   Ted.   Eep.  the  irrigation  law,  but  the  majority  of 

430.  the  Court,  without  citing  this  section, 

7  Bev.  Codes,  1908,  Sec.  3241.  declared  in  effect  that  the  doctrine  of 

8  Eev.  Codes,  1908,  Sec.  3249.  >  riparian  rights  has   no  place  in  the 

9  Eev.  Codes,  1908,  Sec.  3250.  jurisprudence  of  the  State. 
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final  proof  of  the  completion  of  the  construction  of  works,  and  such 
other  rules  relative  to  the  appropriation  and  the  distribution  of 
water  in  accordance  with  the  priorities  of  the  rights  of  the  users 
thereof  as  may  be  necessary.^ 

§  1823.  Administrative  officers  —  State  engineer,  his  powers 
and  duties. — ^Under  the  laws  of  State  control  ^  the  State  of  Idaho 
has  a  full  complement  of  administrative  officers,  and  chief  among 
these  is  the  State  engineer,  who  is  to  be  appointed  by  the  Governor, 
and  to  receive  a  salary  of  $3600.2  jjig  duties  as  prescribed  by  the 
statute  are  similar  to  those  of  other  State  engineers.^  He  must 
also  collect  facts  and  make  surveys  to  ascertain  suitable  locations 
for  reservoirs,  make  stream  measurements  and  keep  a  record  of  the 
same ;  he  must  examine  the  plans  of  all  dams  of  more  than  ten  feet 
in  height  and  approve  or  reject  the  same;  must  inspect  all  dams 
after  construction,  and,  if  the  same  are  found  unsafe,  order  the 
repair  of  the  same.  He  shall  also,  free  of  charge,  give  any  informa- 
tion desired  by  any  person  as  to  the  proper  method  of  measuring 
water,  or  the  construction  of  measuring  apparatus;  and  shaU  give 
special  instructions  to  all  water  masters  as  to  the  measurement  of 
waters  so  as  to  secure  a  just  distribution  thereof.*  He  must  also 
examine  and  report  on  the  plans  of  proposed  irrigation  districts 
and  projects  under  the  Carey  Act.^  He  has  the  supervision  of  the 
water  commissioners,^  and  all  applications  for  the  appropriation  of 
waters  must  be  made  to  him,  and  he  must  issue  all  permits  therefor.'^ 
Besides  this,  he  must  perform  all  duties  of  a  professional  nature 
which  naturally  appertain  to  his  office  or  which  are  requested  by  the 
Governor ;  and  he  must  also  prepare  all  maps  required  for  use  by  the 
State  board  of  land  commissioners.  The  State  engineer  is  also 
ex  officio  president  of  the  State  board  of  irrigation.^  He  must 
make  and  render  to  the  Governor,  biennially,  or  of  tener,  if  required, 
a  full  and  true  report  of  his  work  performed  by  virtue  of  his  office, 
which  report  shall  contain  any  recommendations  he  may  have  in 

1  Rev.  Codes,  1908,  See.  3273.  b  See  Sees.  1837,  1838. 

1  For  the  laws  of  State  control,  see         6  See  Sec.  1824. 
Chap.  68,  Sees.  1337-1367.  1  See  See.  1827. 

2  Rev.  Codes,  1908,  Sees.  149-153.  8  Rev.  Codes,  1908,  Sec.  3273. 
8  See  Sec.  1343.                                         See,  also,  Sec.  1822. 

4  Rev.  Codes,   1908,  Sees.  149-160, 
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reference  to  legislation  affecting  his  ofiGiee,  or  in  reference  to  matters 
in  interest  in  regard  to  irrigation  that  his  experience  and  informa- 
tion may  cause  him  to  make.^ 

§  1824.  State  administrative  ofQcers — ^Water  divisions — ^Water 
commissioners  and  their  powers  and  duties. — The  State  of  Idaho 
is  divided  by  statute  into  three  water  divisions.  ^  One  water  com- 
missioner for  each  of  such  \i^ter  divisions  is  appointed  by  the 
Governor.  Such  water  commissioners  shall  possess  such  theoretical 
knowledge  of  the  science  of  hydraulics  as  will  enable  them  to  super- 
vise the  construction  of  measuring  devices  for  the  proper  measuring 
of  water.  The  commissioner  of  each  water  division  shall  have  im- 
mediate direction  and  control  of  the  water  masters,  and  of  the  dis- 
tribution of  the  water,  and  shall  perform  such  other  duties  as  shall 
devolve  upon  him  as  a  member  of  the  board  of  irrigation.  He  shall 
also  perform  such  other  duties  as  may  be  directed  by  the  State  engi- 
neer; he  shall  also  receive  proof  of  the  beneficial  use  of  the  waters 
in  his  division.  The  salary  of  each  water  commissioner  is  fixed  at 
$2000.2 

The  water  commissioners  shall,  on  or  before  the  first  day  of  De- 
cember of  each  year,  submit  to  the  State  engineer  a  report  of  the 
work  done  by  them  in  their  districts,  and  shall  recommend  such 
changes  in  the  irrigation  laws  and  rules  and  regulations  governing 
the  diversion  of  waters  as  would,  in  their  judgment,  be  beneficial 
to  the  people  of  the  State.^ 

§  1825.  State  administrative  officers — ^Water  districts — ^Water 
masters  and  their  powers  and. duties. — The  board  of  irrigation 
shall  divide  the  State  into  water  districts  in  such  a  manner  that 
each  public  stream  and  tributary,  or  independent  source  of  water 
supply,  shall  constitute  a  water  district.  But  when  the  distance 
between  extreme  points  of  diversion  therein  is  more  than  forty  miles, 
a  stream  may  be  divided  into  two  or  more  districts.  Any  tributary 
may  also  be  constituted  into  a  separate  district.^ 

9  Eer.  Codes,  1908,  See.  159.  See,  also,  Walbridge  r.  Eobinson, 

lEer.  Codes,  1908,  See.  3268.  Idaho  ,  125  Pae.  Bep.  812. 

2  Bev.  Codes,  1908,  Sees.  3269-3272,  i  Bev.  Codes,  1908,  Sees.  3274,  32T5, 

S283.  aa  amended  by  Lawa,  1909,  p.  327. 
SIteT.  Codes,  1908,  Sec.  3273. 
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The  superintendents  or  water  masters  are  elected  by  the  water 
users  of  the  ditch  or  canals.  If  they  can  not  agree  as  to  who  shall 
serve  in  this  capacity,  the  judge  of  the  District  Court  upon  petition 
is  given  authority  to  make  such  appointment.  The  water  master 
shall  receive  such  compensation  as  the  Court  may  fix.2 

It  is  made  the  duty  of  the  water  masters  to  distribute  the  waters 
of  the  public  streams,  or  water  supply,  comprising  his  district 
among  the  several  ditches  taking  water  therefrom  according  to  the 
prior  rights  of  each  respectively.  Unadjudicated  rights  to  be  sub- 
sequent to  adjudicated  rights  in  such  distribution.^  He  shall  begin 
his  work  only  when  two  or  more  owners,  by  application  in  writing, 
state  that  there  is  a  necessity  for  the  use  and  control  of  such  waters 
in  the  district,  and  he  shall  not  continue  after  the  necessity  therefor 
shall  cease.  He  shall  have  the  power  in  case  of  necessity  to  employ 
assistants.*  The  pay  for  the  services  of  the  water  master  and  his 
assistants  shall  be  a  charge  against  the  land  of  the  users  to  which 
the  water  was  so  delivered,  a  statement  of  which  must  be  rendered 
as  provided  to  the  board  of  county  commissioners,  and  collected 
along  with  the  other  taxes  of  the  users.^ 

All  water  masters  shall  make  reports  to  the  water  commissioner 
of  their  division  as  often  as  may  be  deemed  necessary  by  said  com- 
missioner. The  reports  must  contain  the  amount  of  water  necessary 
to  supply  all  the  ditches,  canals,  and  reservoirs  in  the  district,  the 
amount  of  water  actually  coming  into  the  district  to  supply  such 
works,  what  works  are  without  their  proper  supply,  and  the  proba- 
bility of  future  supply.  The  reports  of  water  masters  to  the  water, 
commissioners  shall  be  filed  and  kept  in  the  office  of  the  State  engi- 
neer.* 

§  1826.  Headgates  and  measuring  devices. — The  appropriator 
of  any  of  the  waters  of  the  State  shall  maintain,  to  the  satisfaction 
of  the  water  commissioner  of  the  district  a  substantial  headgate  at 
the  point  where  the  water  is  diverted,  which  shall  be  of  such  con- 
struction that  it  can  be  kept  locked  by  the  water  master;  and  the 

2Eev.   Codes,    1908,   See.   3284,   as  4  Eev.  Codes,  1908,  Sees.  3278,  3279; 

amended  by  Laws,  1909,  p.  105.  Walker  v.  Elmore  County,  16  Idaho 

See,  also,   Stetham  t.   Skinner,   11  696,  102  Fae.  Bep.  389. 

Idaho  374,  82  Pae.  Eep.  451.  5  Eev.  Codes,  1908,  Sees.  3280,  3281. 

3  Bev.  Codes,  1908,  See.  3277.  6  Bev.  Codes,  1908,  Sec.  3276. 
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appropriator  shall  also  construct  a  rating  flume  or  other  measuring 
device  as  near  the  head  of  such  ditch  as  practicable.  If  such  device 
is  not  constructed  by  the  owner,  the  water  commissioner  may  con- 
struct the  same,  at  the  expense  of  the  county,  and  if  the  owner 
refuses  or  neglects  to  pay  the  charge  therefor,  the  water  commis- 
sioner shall  cause  the  headgate  of  such  ditch  to  be  closed  £uid  locked, 
and  remain  closed  until  such  charges  shall  be  paid.^ 

Any  person,  association,  or'teorporation  delivering  water  under 
any  fixed  or  annual  charge,  shall  also  provide  the  necessary  head- 
gates  and  measuring  devices  so  as  to  measure  the  quantity  of  water 
delivered  to  any  consumer.^ 

§  1827.  The  appropriation  of  water. — ^AU  appropriations  of 
water  must  be  made  in  conformity  with  the  law  of  State  control 
in  the  State  of  Idaho,  a  subject  which  has  been  largely  discussed 
in  a  preceding  chapter  of  this  work.i 

It  is  provided  that  all  rights  to  divert  and  use  the  waters  of  the 
State  for  beneficial  purposes  shall  hereafter  be  acquired  and  con- 
firmed under  the  provisions  of  the  statute.^  The  application  to  ap- 
propriate must  be  made  to  the  State  engineer,  in  the  usual  form.^ 
And  it  is  made  the  duty  of  the  State  engineer  "to  approve  all  appli- 
cations made  in  proper  form  which  contemplate  the  application  of 
water  to  a  beneficial  use."  The  approval  of  the  application  must 
be  endorsed  thereon  and  so  approved.  The  application  constitutes 
a  permit  to  proceed  with  the  construction  of  the  works.  But  under 
the  Act  of  1911  *  the  State  engineer  is  prohibited  from  issuing  per- 
mits to  appropriate  water  from  any  lake  not  exceeding  five  acres, 
pond,  pool,  or  spring,  which  is  located  wholly  upon  the  lands  of  an- 
other, except  to  the  one  owning  such  lands,  or  with  his  written  per- 
mission. ^ 

1  Be7.  Codes,  1908,  Sec.  3228.  Hanraliaii,  7  Idaho  424,  63  Pae.  Bep. 

2Eev.  Codes,  1908,  See.  3286.  189. 

1  For  State  administrative  laws,  see  8  Bev.  Codes,  1908,  Sec.  3253. 
Chap.  68,  Sees.  1337-1367.  4  Laws,  1911,  p.  782. 

2  Bev.  Codes,  1908,  Sees.  3252-3266,  B  Youngs  v.  Began,  20  Idaho  275, 
as  amended  by  Laws,  1911,  p.  184.  118  Pac.  Bep.  499;  King  v.  Chamber- 
See,  also,  Sand  Point  etc.  Co.  v.  Pan-  lin,  20  Idaho  504,  118  Pac.  Bep.  1099; 

handle  etc.  Co.,  11  Idaho  405,  83  Pac.      Gard  v.  Thompson,  Idaho  , 

Bep.  347;  Conant  v.  Jones,  3  Idaho  123  Pae.  Bep.  497;  Nielsen  v.  Parker, 
606,   32  Pac.  Bep.  250;   Sticicney  v.      19  Idaho    727,   115   Pac.   Bep.   488; 
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■The  engineer  must  require  that  the  construction  be  completed 
within  five  years,  but  he  may  limit  the  period  to  a  less  time.  "When 
so  limited  an  extension  of  time  may  be  granted,  provided  that  it 
can  not'be  extended  for  longer  than  the  five  years  set  by  the  statute. 
He  must  also  fix  a  date  when  the  water  must  be  applied.  An  appeal 
from  the  endorsement  may  be  had  to  the  District  Court.  The  work 
must  be  prosecuted  diligently  and  uninterruptedly  to  completion. 
A  bond  must  be  filed  by  the  applicant,  conditioned  upon  the  faith- 
ful carrying  to  completion  the  works  of  diversion  as  specified  in  the 
permit.® 

On  or  before  the  date  set  for  the  completion  of  the  works  proof 
of  such  completion  must  be  made  to  the  State  engineer,  in  the  man- 
ner as  provided  by  the  statute.'^  An  examination  must  be  made  by 
the  State  engineer,  and  if  the  works  are  found  to  comply  with  the 
law,  he  shall  issue  a  certificate  to  the  holder  of  such  permit  or  his 
assigns,  which  certificate  shall  contain  the  name  of  the  holder,  the 
number  of  the  permit,  the  date  of  application,  the  address  of  the 
holder,  the  condition  of  such  works,  the  purpose  of  appropriation, 
the  quantity  of  water  which  can  be  diverted  by  the  works  and  con- 
ducted to  the  place  of  use,  a  description  of  the  lands  to  be  irrigated.^ 
Within  the  time  set  for  the  application  of  the  water  to  the  beneficial 
use  further  proof  must  be  made  of  such  actual  application.®  And 
upon  the  receipt  by  the  State  engineer  of  such  final  proof  he  shall 
issue  a  license  to  such  user  or  users  confirming  such  use.  All 
licenses  which  relate  to  the  same  permit  shall  bear  the  same  date  of 
priority,  shall  be  numbered  alike,  and  all  rights  relating  to  the  same 
source  of  supply  shall  be  numbered  numerically  in  the  order  of  the 
priority  of  such  rights.     Such  license  shall  be  binding  upon  the 

Marshall  v.  Niagara  etc.  Co.,  decided  295,  holding  that  vested  rights  to  the 

by  the   Supreme  Court  of   Idaho   on  use  of  water  can  not  be  taken  away, 

June  8,  1912.  and  the  right  to  the  use  of  such  water 

•  Eev.   Codes,   1908,   Sec.   3254;    as  granted   to   a   subsequent   locator   by 

amended,   Laws,    1911,    Chap.   64,   p.  the  State  engineer. 

184.  7  Eev.  Codes,  1908,  See.  3257. 

For  permits  and  their  cancellation.  See,  also,  Boise  etc.  Co.  v.  Stewart, 

see  Speer  v.  Stephenson,  16  Idaho  707,  10  Idaho  38,  77  Pa?.  Eep.  25,  321. 

102  Pae.  Eep.  365;  Josslyn  v.  Daly,  sBev.  Codes,  1908,  Sec.  3258. 

15    Idaho    137,    96    Pao.    Eep.    568;  See,  also,  Boise  etc.  Co.  r.  Stewart, 

Idaho  etc.  Co.  v.  Stephenson,  16  Idaho  supra. 

418,  101  Pac.  Eep.  821 ;  Lockwood  v.  8  Eev.  Codes,  1908,  See.  3260. 
Freeman,  15  Idaho  395,  98  Pac.  Eep. 
211 — ^Klnn.  on  Irr. 
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State  and  shall  be  prima  facie  evidence  as  to  such  right.!"  Non- 
use  of  the  water  under  any  license  constitutes  an  abandonment: 
Provided,  that  any  person  owning  land  to  which  water  has  been 
appurtenant  may  transfer  the  use  of  the  water  to  other  land  upon 
making  the  proper  application  to  the  State  engineer  and  obtaining 
his  approval  to  the  same.^^ 

Protests  may  be  made  against  the  issuance  of  any  license  to  the 
State  engineer,  and  an  appeal  may  be  had  from  his  decision  to  the 
District  Court.i2 

By  the  Act  approved  March  11,  1909,^3  special  proceedings  are 
provided  for  the  cancellation  of  permits  to  appropriate  water  where 
there  has  been  a  failure  of  the  applicant  to  comply  with  the  require- 
ments of  his  permit.  It  must  be  upon  a  petition  to  the  State  engi- 
neer, and  a  hearing  must  be  had  by  him,  and  any  decision  rendered 
by  the  engineer  may  be  appealed  to  the  District  Court ;  or  the  com- 
plainant may  elect  to  bring  his  action  in  the  first  instance  in  the 
District  Court. 

§  1828.  The  adjudication  of  existing  rights. — The  adjudication 
of  existing  water  rights  in  the  State  of  Idaho,  in  the  first  instance, 
unlike  the  States  of  Wyoming  and  Nevada,  is  by  the  District  Court.i 

Whenever  such  an  action  is  filed  in  the  District  Court  and  before 
such  adjudication  is  made,  the  judge  of  such  court  shall  request  the 
State  engineer  to  make  an  examination  of  such  stream  and  the 
canals  and  ditches  diverting  water  therefrom,  and  of  all  the  land 
irrigated  thereby,  and  the  lands  susceptible  of  reclamation.  He 
shall  also  prepare  a  map  and  plat  and  a  statement  of  the  conditions, 
which  map  and  statement  shall  be  accepted  as  evidence  in  the  deter- 
mination of  such  rights  by  the  Court,  the  cost  of  such  map  and 
statement  to  be  apportioned  among  the  claimants  and  parties  to  the 
suit.2 

After  a  hearing  in  such  an  action,  in  allotting  the  waters  of  any 

lOEev.    Codes,    1908,    Sees.    3261,  2  Eev.  Codes,  1908,  Sec.  4620;  Boise 

3262.  etc.  Co.  t.  Stewart,  10  Idaho  38,  77 

11  Eev.  Codes,.  1908,  Sec.  3264.  Pac.  Eep.  25,  321. 

12  Eev.  Codes,  1908,  Sec.  3265.  See,  also.  Bear  Lake  County  ▼. 
IS  Laws,  1909,  p.  299.  Budge,  9  Idaho  703,  75  Pac.  Eep.  614, 
iFor  the  determination  of  existing  108  Am.  St.  Eep.  179;  Le  Quime  v. 

water  rights  in  Wyoming  and  Nevada,      Chambers,  15  Idaho  405,  98  Pac.  Eep. 
see  Sees.  2111-2114.  415;  Loekwood  v.  Treeman,  15  Idaho 
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stream  by  the  Court  according  to  the  rights  and  priorities  of  those 
using  such  water,  such  allotment  shall  be  made  to  the  use  to  which 
such  water  is  beneficially  applied,  and  when  such  water  is  used 
for  irrigation  the  right  confirmed  by  such  decree  shall  be  appurte- 
nant to  and  shall  become  a  part  of  the  land  which  is  irrigated  by  such 
water.  In  the  case  of  works  capable  of  diverting  more  water  than 
is  applied  to  a  beneficial  use  at  the  time  of  such  adjudication,  the 
right  only  to  the  water  beneficially  applied  at  the  time  of  making 
such  allotment  shall  be  confirmed  by  the  Court,  and  the  Court  shall 
further  ascertain  the  amount  of  water  which  can  bfe  diverted' 
through  such  works  in  excess  of  such  quantity  beneficially  applied, 
and  shall  set  a  time  when  such  amount  shall  be  applied  to  the  bene- 
ficial purpose  for  which  it  is  intended,  which  time  shall  not  exceed 
four  years  from  the  date  of  the  decree,  and  before  the  expiration 
of  the  time  set  proof  of  such  application  must  be  made.^ 

It  is  then  made  the  duty  of  the  clerk  of  the  court  to  prepare  and 
transmit  to  the  State  engineer  a  certified  copy  of  the  allotments 
made,  which  must  be  recorded  in  the  ofSce  of  the  State  engineer. 
The  engineer  shall  then  send  a  copy  of  such  allotments  to  each  of  the 
water  commissioners.  The  water  commissioners  must  then  have 
such  allotments  printed  in  pamphlet  form  and  supply  each  water 
user  with  a  copy  of  the  same.* 

By  the  recent  Act  approved  March  13,  1911,"  it  is  provided  that 
where  the  priority  of  the  rights  of  any  stream,  canal,  or  reservoir 
shall  have  been  determined  by  the  Court,  and  thereafter  it  shall 
appear  that  any  person  or  corporatioti  having  the  right  to  the  use 
of  any  of  the  water  was  not  included  in  the  decree,  or  that  any 
person  who  subsequently  thereto  has  acquired  any  right  to  the  use  of 
such  waters,  such  person  may  bring  an  action  in  the  proper  District 
Court  against  the  water  master  having  in  charge  the  distribution  of 
the  water,  or  against  the  water  commissioners  of  the  district.  Such 
party  shall  in  his  complaint  set  out  his  own  right,  and  he  shall  fur- 
ther set  forth  his  acceptance  as  binding  upon  him  of  the  said  decree 
and  the  findings  of  fact  and  conclusions  of  law  upon  which  it  is 
based.    Summons  must  issue  and  be  served;  also  a  notice  must  be 

395,  98  Pae.  Eep.  295;  Farmers'  etc.      v.  Hanford, Idaho ,  121  Pac. 

Co.  v.  Eiverside  Irr.  Dist.,  14  Idaho  Eep.  558. 

450,  94  Pac.  Eep.  761.  *  Eev.  Codes,  1908,  Sees.  4622,  4623. 

8SeT.  Codes,  1908,  Sec.  4621;  Leb  6  See  Laws,  1911,  p.  708. 
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published  of  the  action  and  the  claim  set  up.  Any  party  interested 
may  appear  and  defend.  The  Court,  by  its  decree  in  said  action, 
shall  determine  the  right  of  the  plaintiff,  but  subject  to  the  terms  of 
the  original  decree. 

§  1829.  Reservoir  rights. — The  right  of  the  owners  of  reservoirs 
to  use  the  beds  of  streams  is  also  given  by  the  Act  approved  March 
13,  1909.1  The  Act  also  provMes  for  the  appointment  of  a  special 
deputy  to  supervise  the  use  of  reservoir  waters  in  such  a  manner 
that  those  having  the  right  in  their  use  shall  secure  the  volume  to 
which  they  are  entitled. 

It  is  also  made  a  misdemeanor  for  any  one  to  unlawfully  interfere 
with  the  headgates  along  the  stream  adjusted  by  such  deputy,  in 
such  a  manner  as  to  misappropriate  any  of  the  waters  to  which  he 
is  not  entitled.2 

§  1830.  Fixing  water  rates. — The  county  commissioners  of  each 
county  are  empowered,  at  their  regular  session  in  January  of  each 
year,  to  hear  and  consider  all  applications  of  parties  interested 
either  in  the  furnishing  or  the  using  of  water  for  hire,  and  proceed 
to  fiz  a  maximum  compensation  for  the  waters  thereafter  to  be  de- 
livered to  consumers  from  such  works.  A  date  for  the  hearing  of 
the  same  must  be  set  and  notice  to  aU  parties  interested  must  be 
given.  At  such  hearing  proof  may  be  taken  of  the  present  value 
of  such  works,  as  well  as  the  cost  of  operating  and  maintaining  the 
same,  and  all  matters  which  may  affect  the  establishment  of  reason- 
able maximum  rates.  "Upon  hearing  and  considering  all  the  evi- 
dence and  facts  and  matters  involved  in  the  case,  said  board  of 
county  commissioners  shall  enter  an  order  describing  the  ditch, 
canal,  or  conduit,  or  other  water  works  in  question,  with  sufficient 
certainty  and  fixing  a  just  and  reasonable  maximum  rate  of  compen- 
sation for  water  thereafter  delivered  from  such  ditch  or  other  works 
as  last  aforesaid,  within  the  county  in  which  such  commissioners 
act;  and  such  rate  shall  not  be  changed  within  one  year  from  the 
time  when  such  rate  shall  be  so  fixed:  Provided,  that  an  appeal 
may  be  taken  to  the  District  Court  from  any  act,  order,  or  proceed- 

1  Laws,  1909,  p.  151.  The  above  Act  is  similar  to  that  of 

2  See,  also,  for  rights  of  way  for      Wyoming.    See  See.  2128. 
reservoiTB,  Sees.  839,  840.  • 
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ings  of  the  board  by  any  person  or  corporation  aggrieved  thereby, 
as  in  other  cases  under  the  general  statute  of  the  State  of  Idaho 
governing  appeals  from  an  order  or  proceeding  of  the  board  of 
county  commissioners."  * 

Full  provisions  are  also  made  for  the  fixing  of  the  maximum  water 
rates  lyhieh  may  be  charged  by  companies  furnishing  cities  or  towns. 
Said  rates  to  be  fixed  by  commissioners,  two  of  which  shall  be  se- 
lected by  the  city  or  town  authorities,  or  if  there  be  none  such,  then 
by  the  county  commissioners,  and  two  to  be  selected  by  the  taxpayers 
of  such  town  or  city.2 

§  1831.  Bights  of  way — Gondenmation  proceedings. — A  right 
of  way  for  ditches,  canals,  or  other  works  is  given  over  the  lands 
of  others  and  over  the  lands  of  the  State ;  provided,  that  no  prop- 
erty shall  be  taken  for  such  purpose  until  just  compensation  shall 
be  paid  therefor,  to  be  ascertained  in  the  manner  prescribed  by  law 
for  the  taking  of  private  property  for  a  public  use.i  Rights  of  way 
are  also  given  over  other  ditches  or  canals,  and  the  person  seeking 
such  right  of  way  shall  be  liable  for  all  damages  that  may  accrue 
from  crossing  the  works  of  another.  ^ 

The  uses  for  which  property  may  be  taken  3  and  the  property 
which  may  be  taken  are  fully  set  forth  in  the  statute.*        Before 

1  Eev.  Codes,  1908,  Sees.  3294-3298.  i  Eev.  Codes,  1908,  Sees.  1635,  2840, 

See,    also,    Wilson    v.    Perrault,    6  3299-3304. 

Idaho   178,   54  Pac.  Kep.   617;   Bust  The    statute    authorizes    the    eon- 

V.  Stewart,  7  Idaho  5^,  64  Pac.  Eep.  demnation  of  State  lands  for  a  publie 

222;    Boise    Irr.    Co.    v.    Clarke,    131  ™«-    HoUister  v.  State,  9  Idaho  8,  71 

Ped.    Bep.    415,    65    C.    C.    A.    399;  ^^"^  ^^P"  ^^^-  ^°^"«  ^"^  ^-  Artesian 


Nampa  etc.  Co.  v.  Gess,  17  Idaho  552, 


etc.   Co.,   4  Idaho   351,   39  Pae.  Bep. 

,„»  ^       „        „  562;  Jack  v.  Grangeville,  9  Idaho  291, 

106  Pae.  Eep.  993.  74  Pae.  Bep.  969. 

For  the  general  discussion  upon  the  2  Eev.  C6des,  1908,  See.  3305. 

subject,  see  Chap.  69,  Sees.  1368-1385.  s  Eev.  Codes,  1908,  Sees.  1635,  1638, 

2  Eev.  Codes,  1908,  Sees.  2838,  2839.  2422,  3299-3305,  5210. 

See,  also,  Boise  etc.  Co.  v.  Boise  See,  also.  Postal  Tel.  etc.  Co.  v.  Ore- 
City,  123  Fed.  Eep.  232,  59  C.  C.  A.  gon  etc.  E.  Co.,  Ill  Fed.  Eep.  842, 
236;  Jack  v.  Grangeville,  9  Idaho  291,  ■  104  Fed.  Bep.  623;  Hollister  v.  State, 
74  Pae.  Bep.  969;  Boise  City  v.  Arte-  9  Idaho  8,  71  Pae.  Bep.  541;  Potlateh 
sian  etc.  Co.,  4  Idaho  351,  39  Pac.  etc.  Co.  v.  Peterson,  12  Idaho  769,  88 
Bep.  562;  BeUevue  W.  Co.  v.  Belle-  Pac.  Eep.  426,  118  Am.  St.  Eep.  233. 
vue,  3  Idaho  739,  35  Pac.  Eep.  693 ;  i  Eev.  Codes,  1908,  Sees.  5211,  5212. 

City    of    Poeatello    v.    Murray,    See,  also,  Hollister  v.  State,  9  Idaho 

Idaho ,  120  Pac.  Eep.  812.  651,  77  Pae.  Eep.  339. 


3366  IDAHO. 

any  property  can  he  taken  it  must  appear :  That  the  use  to  which 
it  is  to  be  applied  is  a  use  authorized  by  law ;  that  the  taking  ia 
necessary  to  such  use;  if  already  appropriated  to  some  pubUe  use, 
that  the  public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use.5  An  accurate  survey  of  the  property  proposed  to  be 
taken  may  be  made  without  incurring  damage,  and  such  property 
must  be  located  in  the  manner  which  will  be  most  compatible  with 
the  greatest  public  good  and  tfee  least  private  injury.® 

For  all  proceedings  of  this  nature,  jurisdiction  is  conferred  upon 
the  District  Court  of  the  proper  county,  and  the  proceedings  pre- 
scribed by  the  statute  must  be  strictly  followed^  The  damages  for 
such  taking  may  be  assessed  by  the  Court,  a  jury,  or  a  referee,  and 
shall  be  deemed  to  have  accrued  at  the  date  of  the  summons,  and 
the  actual  value  of  the  property  at  that  date  shall  be  the  measure 
of  compensation.8  The  damages  must  be  paid  within  thirty  days 
after  judgment,  and  execution  may  issue  therefor,  and  if  the  money 
can  not  be  made  on  execution,  the  Court  may  annul  the  entire  pro- 
ceedings. In  the  details  of  the  proceedings  the  California  code  is 
largely  followed,  heretofore  discussed.^ 

Eights  of  way  for  ditches  and  reservoirs  are  granted  to  any  per- 
sons desiring  to  construct  the  same  over  or  upon  any  of  the  lands 
owned  or  controlled  by  the  State  upon  an  application  duly  made 
therefor  to  the  State  board  of  land  commissioners,  and  approved  by 
it.  Payment  must  be  made  therefor  as  may  be  deemed  reasonable 
of  not  less  than  $10  per  acre.  All  lands  thereafter  sold  for  such 
rights  of  way  must  be  marked  on  the  plats,  lo 

§  1832.  Liability  for  injuries.^Upon  the  question  of  injuries 
it  is  provided :  ' '  That  in  the  making,  constructing,  keeping  up,  and 
maintenance  of  such  ditch,  canal,  or  conduit  through  the  lands  of 

B  Headriok  V.  Larson,  152  Fed.  Rep.  Co.,     104    Fed    Rep.     623;     Canyon 

93,  81  C.  C.  A.  317;   Oregon  etc.  R.  County  v.  Toole,  8  Idaho  501,  69  Pao. 

Co.  V.  Postal  Tel.  etc.  Co.,  Ill  Fed.  Rep.  320. 
Rep.  842,  49  C.  C.  A.  663.  8  Rev.  Codes,  1908,  Sees.  5220,  5221; 

6  Rev.  Codes,  1908,  See.  5214.  Spokane   etc.  R.   Co.   v.  Lieuallen,   3 

1  Rev.  Codes,  1908,  Sees.  5215-5229.  Idaho  381,  29  Pae.  Rep.  854. 

For  what  the  complaint  must  eon-  9  See,  for  proceedings  in  eondemna- 

tain,  see  Rev.  Codes,  See.  5216.  tion  in  California,  Sees.  1738-1743. 

See,  also,  HoUister  v.  State,  supra;         lo  Rev.    Codes,    1908,    Sees.    1635- 

Postal  Tel.  etc.  Co.  v.  Oregon  etc.  R.  1638. 
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others  the  person,  company,  or  corporation  proceeding  under  this 
section,  and  those  succeeding  to  the  interests  of  such  person,  com- 
pany, or  corporation  must  keep  such  ditch,  canal,  or  other  conduit 
in  good  repair,  and  are  liable  to  the  owners  or  claimants  of  the  lands 
crossed  by  such  work  or  aqueduct  for  all  damages  occasioned  by  the 
overflow  thereof,  or  resulting  from  any  neglect  or  accident  (unless 
the  same  be  unavoidable)  to  such  ditch  or  aqueduct. ' '  ^ 

§  1833.  Maintenance  and  repair  of  works. — ^All  ditches,  canals, 
or  other  works  must  be  kept  in  good  repair  by  the  owner  thereof 
in  order  that  such  owner  may  furnish  its  consumers  with  water  for 
the  purpose  of  irrigation  from  the  first  day  of  April  to  the  first  day 
of  November  of  each  year,  and  to  prevent  the  wasting  of  water  and 
the  incurring  of  damage  to  others.  ^  All  ditches  and  canals  must 
be  bridged  where  the  same  cross  roads.2  Where  a  ditch  is  common 
property,  the  water  master  of  the  district  may  make  a  pro  rata 
assessment  against  the  users  according  to  the  benefits  received ;  and 
if  any  person  refuses  for  the  period  of  three  days  after  notice  to 
pay  the  same,  the  water  master  may  bring  an  action  in  his  own 
name  for  the  same.^  Any  lateral  ditch  may  be  changed  to  another 
location  if  the  rights  of  others  are  not  injured.* 

§  1834.  Corporations— General  powers  and  duties— Statements. 
— It  is  made  the  duty  of  any  corporation  owning  or  controlling  any 
canal  or  irrigation  works  for  the  distribution  of  water  for  sale  or 
rental  to  file,  before  the  first  Monday  in  January  in  each  year,  in 
the  office  of  the  county  recorder  of  every  county  in  which  such 
company  distributes  water,  and  a  duplicate  copy  thereof  with  the 
State  engineer,  a  full  statement  showing  the  condition  of  the  busi- 
ness of  said  corporation  on  December  31  of  the  preceding  year. 

Said  statement  to  contain  the  following:  A  general  description 
of  its  property ;  its  cost  and  estimated  present  value ;  total  amount 
and  character  of  all  indebtedness;  total  amount  due  the  company 

lEev.  Codes,  1908,  See.  3300.  melly  v.  Pioneer  Irr.  Dist.,  17  Idaho 

See,  also,  Arave  v.  Idaho  etc.  Co.,  415,  105  Pae.  Eep.  1076. 

5  Idaho  68,  46  Pae.  Eep.  1024.  3  Eev.  Codes,  1908,  See.  3311. 

1  Eev.  Codes,  1908,  Sees.  3306-3309.  See,  also,  Shelby  v.  Farmers'  D.  Co., 

2  Eev.  Codes,  1908,  Sec.  3310.  10  Idaho  723,  80  Pae.  Eep.  222. 
It  is  the  duty  of  the  owner  of  such  4  Eev.  Codes,  1908,  See.  3311a. 

works  to  construct  bridges.    MaeCam- 
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and  from  what  source ;  the  income  of  the  company  during  the  pre- 
ceding year  and  from  what  sources;  the  expenditures  by  the  com- 
pany during  the  same  period  and  for  what  purposes;  the  total 
area  of  land  watered  from  its  works  during  the  preceding  year;  the 
number  of  acres  of  land  said  ditch  is  susceptible  of  irrigating ;  the 
capacity  of  its  works  and  the  quantity  of  water  carried  during  the 
said  season  as  nearly  as  known;  the  amounts  of  recorded  appropri- 
ations, and  the  date  of  each.  * 

The  said  statement  shall  be  sworn  to  by  the  proper  official  of  said 
corporation.  And  a  failure  by  the  proper  official  or  principal  ac- 
counting officer  for  thirty  days  after  notification  by  the  recorder  to 
file  such  statement  renders  him  guilty  of  a  misdemeanor,  and  sub- 
jects him  to  a  fine  of  not  exceeding  $300  and  imprisonment  in  the 
county  jail  for  not  more  than  six  months,  or  both.^ 

§  1835.  Corporations — ^License  required  before  selling  water. — 
By  an  Act  of  1909  it  is  provided  that  all  persons,  copartnerships, 
associations,  companies,  and  corporations  shall,  before  selling  any 
water  right  therein,  file  with  the  State  engineer  a  map  showing  the 
location  of  their  works  and  the  lands  to  be  reclaimed  therefrom, 
duly  certified  under  oath  as  true  and  correct  by  a  licensed  engineer, 
and  such  other  information  as  may  be  necessary  to  enable  the  State 
engineer  to  determine  the  capacity  of  such  irrigation  works  and  the 
number  of  acres  which  may  be  irrigated  therefrom;  and  shall  also 
file  a  duplicate  with  the  register  of  the  State  board  of  land  com- 
missioners, tdgether  with  a  petition  for  a  certificate  of  authority  to 
sell  water  rights  in  such  works.  The  register  must  then  forward 
said  petition  to  the  State  engineer,  who,  after  an  examination  of 
such  works,  must  make  a  full  report  thereon.  The  report  of  the 
engineer  shall  be  filed  with  the  board  of  land  commissioners,  and 
said  board  shall  thereupon  determine  the  number  of  water  rights, 
units  or  shares  of  water  which  may  be  sold  under  such  system,  and 
the  number  of  acres  which  may  be  irrigated  therefrom,  and  the 
form  of  contract  or  deed  which  shall  be  given  to  the  purchasers 
thereof;  and  the  board  shall  issue  to  the  owners  of  such  works  a 
certificate  containing  the  above  facts,  which  shaU  be  recorded  in  the 
office  of  the  county  recorder  of  each  county  where  such  rights  are 
sold.    All  contracts  and  deeds  for  the  sale  of  water  shaU  be  of  the 

1  Bev.  Codes,  1908,  See.  2844. 
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form  so  approved,  and  numbered  consecutively.  And  any  pre- 
tended deed  or  contract  or  other  instrument  pretending  to  convey 
water  rights,  prior  to  such  fiKng  of  the  certificate,  shall  be  absolutely 
null  and  void,  and  the  persons  issuing  the  same  be  personally  and 
severally  liable  for  any  damages  sustained  by  the  purchasers,  and 
be  further  liable  to  fine  and  imprisonment.^ 

Parties  constructing  irrigation  works  under  the  provisions  of  the 
Carey  or  National  Reclamation  Acts  are  exempted  from  the  pro- 
.  visions  of  the  Act.    Reports  of  the  sale  of  water  rights  must  be  filed 
annually.2 

§  1836.  Corporations — Distribution  of  water  to  consumers. — 
It  is  made  the  duty  of  all  those  owning  or  controlling  any  ditch, 
canal,  or  lateral  to  appoint  a  superintendent  or  water  master,  whose 
duty  it  shall  be  to  measure  the  water  from  such  ditch  to  those  en- 
titled thereto,  according  to  his  or  her  pro  rata  share.  For  this  pur- 
pose headgates  and  measuring  devices  must  be  constructed  by  such 
company  or  owner.  Any  one  or  more  of  the  joint  users  of  the  water 
may  petition  the  judge  of  the  District  Court  for  the  appointment 
of  a  water  master,  and  upon  notice  to  all  of  the  water  users  such 
water  master  may  be  appointed  to  so  distribute  the  water,  and  any 
person  who  without  the  consent  of  the  water  master  interferes  with, 
shuts  off  or  opens  any  ditch,  gate,  or  dam,  with  the  intent  to  divert 
the  water,  or  who  cuts  any  ditch  or  the  banks  thereof,  or  breaks  or 
destroys  any  gate  or  flume,  is  made  liable  to  any  person  injured  in 
three  times  the  actual  damage  sustained  in  consequence  of  any  such 
act  or  wrongful  acts.i 

In  the  distribution  of  the  water  it  is  provided  that  when  any 
ditch,  canal,  or  reservoir  delivering  water  to  several  users  has  one 
or  more  rights  or  priorities,  by  reason  of  the  enlargements  made 
from  time  to  time,  the  right  of  the  lands  being  irrigated  shall  be 
divided  into  classes,  the  rights  of  the  first  class  belonging  to  those 
lands  reclaimed  between  the  dates  of  the  first  and  second  priorities 
or  rights  of  such  works ;  rights  of  the  second  class  belonging  to  those 
lands  reclaimed  between  the  dates  of  the  second  and  third  priorities ; 
rights  of  any  other  class  being  determined  in  like  manner j  "but 

1  Laws,  1909,  p.  335.  1  Eev.  Codes,  1908,  Sees.  3284-3286. 

2  Act    approved    March    13,    1909, 
Laws,  1909,  p.  338. 
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all  the  rights  belonging  to  the  same  class  shall  he  equal  and  subject 
alike  to  the  regulations  of  their  respective  class."  2 

Any  person,  association,  or  corporation  which  may  contract  to 
deliver  a  certain  quantity  of  water  to  any  party  or  parties  shall 
deliver  the  same  to  such  party  or  parties,  together  with  a  reasonable 
and  necessary  allowance  for  loss  by  evaporation  and  seepage,  at 
some  convenient  point  on  the  |nain  ditch  or  other  works  or  on  any 
branch  or  lateral  thereof.  Where  two  or  more  parties  take  water 
from  said  works,  to  be  conveyed  to  their  respective  premises,  such 
parties  shall,  on  or  before  the  first  of  April  of  each  year,  select  some 
person,  to  be  known  as  the  manager  of  such  distributing  lateral,  to 
have  charge  during  the  succeeding  season  of  the  distribution  of  the 
water  among  the  parties  entitled  thereto.  It  is  also  made  the  duty 
of  such  person  to  see  that  the  person  or  company  contracting  to 
furnish  the  water  shall  deliver  the  proper  amount;  and  in  case  of 
dispute  as  to  the  quantity  of  water  to  be  delivered  by  such  contract- 
ing party,  the  matter  shall  be  referred  to  the  State  engineer  for  his 
decision.  The  consumers  must  keep  their  ditches  and  laterals  in 
good  condition  for  carrjdng  the  water;  and  in  case  they  do  not  do 
so,  they  shall  have  no  cause  for  damage  against  the  company  fur- 
nishing the  water  for  the  failure  to  furnish  the  water.  The  manager 
is  given  the  power  to  require  each  user  of  such  lateral  to  contribute 
his  proportion  of  the  amount  of  labor,  material,  or  money  to  keep 
such  lateral  in  proper  repair.  And  in  case  of  default  in  so  doing 
the  manager  may  employ  other  labor  and  sue  such  consumer  for  his 
proportion,  including  costs  and  attorney's  fees.*  The  amount  to 
be  paid  by  said  parties  for  the  delivery  of  said  water  may  be  fixed 
by  contract,  or  as  provided  by  law,  and  constitutes  a  first  lien  on 
the  land  for  which  the  water  is  furnished.  But  if  the  title  to  said 
land  is  in  the  United  States  or  the  State,  then  the  amount  shall  be 
a  first  lien  upon  any  crops  which  may  be  raised  upon  said  tract  of 
land,  which  may  be  collected  as  provided  by  law  for  other  liens. 
And  any  mortgage  or  other  lien  upon  such  tracts  that  may  be  here- 

2  Bev.  Codes,  1908,  Sec.  3287.  user  of  water  in  having  the  question 

Any  classification  made  by  an  irri-  of  priorities  between  users  settled  and 

gation  company  under  the  proVisions  adjudicated   in   the   proper   court   of 

of  Section  3287  of  the  Revised  Codes  the  State.    Brose  v.  Nampa  &  Meridan 

can  in  no  way  affect  and  control  the  Irr.  Dist.,  20  Idaho  281,  118  Pac.  Bep. 

question   of   priorities   between   users  504. 

and  in  no  way  prohibits  or  limits  any  3  Laws,  1909,  p.  108. 
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after  given  shall,  in  all  cases,  be  subject  to  the  lien  for  the  price  of 
the  water.* 

It  is  made  the  statutory  duty  of  any  person,  company,  or  corpora- 
tion owning  or  controlling  any  irrigation  works  for  the  distribution 
of  water  for  sale  or  rental  thereof  to  furnish  water  to  any  person 
or  persons  owning  or  controlling  any  land  under  such  works  for  the 
purpose  of  irrigation  or  for  domestic  purposes  upon  proper  demand 
being  made  and  reasonable  security  being  given  for  the  payment 
thereof:  Provided,  that  no  person  or  company  shall  contract  to 
deliver  more  water  than  they  have  title  to.?  Such  application  must 
be  made  on  or  before  the  first  of  January  of  any  year,  for  the  water 
during  the  succeeding  season,  and  must  also  state  the  quantity  of 
water  needed.  Preference  shall  be  given  to  those  who  used  the 
water  during  the  preceding  season.  No  unreasonable  conditions 
must  be  imposed  by  the  company  as  precedent  to  the  deliveryof  the 
water.  "But  no  demand  for  the  purchase  of  a  so-called  'perpetual 
water  right'  or  any  contract  fixing  the  annual  charges  or  the  quan- 
tity of  water  to  be  used  per  acre  shall  be  imposed  as  a  condition 
precedent  to  the  delivery  of  water  annually  as  provided  in  this 
chapter."® 

"Whenever  any  waters  have  been  appropriated  or  used  for  agri- 
cultural or  domestic  purposes,  under  a  sale  or  rental  thereof,  such 
sale  or  rental  shall  be  deemed  an  exclusive  dedication  to  such  use, 
and  such  consumer,  his  heirs,  executors,  administrators,  successors, 
or  assigns,  shall  not  be  thereafter  deprived  of  the  annual  use  of  the 

4Eev.  Codes,  1908,  See.  3288.  Pac.   Eep.   80;    Niday  v.   Barker,   16 

BEev.  Codes,  1908,  See.  3289.  Idaho     703,     101     Pao.     Eep.     254; 

For  penalty  for  the  neglect  to  de-  Knowles  v.  New  Sweden  Irr.  Diat.,  16 

liver  water,  see,  also.  See.  7149.  Idaho  217,  101  Pac.  Eep.  81 ;  Hatch 

See,  also,  Bardsly  v.  Boise  Irr.  Co.,  v.  Consumers'  etc.  Co.,  17  Idaho  204, 

8    Idaho    155,    67    Pac.    Eep.    428;  104  Pae.  Eep.  670. 
Shelby  v.  Farmers'  etc.  Co.,  10  Idaho  6Eev.  Codes,  1908,  Sec.  3290. 

723,  80  Pae.  Eep.  222;  Wilterding  r.         See,  also,  Bardsly  v.  Boise  Irr.  Co., 

Green,  4  Idaho  773,  45  Pae.  Eep.  134;  8  Idaho  155,  67  Pac.  Eep.  428;  Hel- 

Hard  v.  Boise  etc.  Co.,  9  Idaho  589,  phrey  v.  Perrault,  12  Idaho  451,  86 

76  Pac.  Eep.  331,  65  L.  E.  A.  407;  Pac.  Eep.  417;   Wilterding  v.  Green, 

Boise  etc.  Co.  v.  Boise  City,  123  Fed.  4  Idaho  773,  45  Pae.  Eep.  134;  Niday 

Eep.  232,  59  C.  C.  A.  236;  Gerber  v.  v.  Barker,  16  Idaho  703,  101  Pae.  Eep. 

Nampa  etc.  Irr.  Dist.,  16  Idaho  1,  100  254. 
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waterJ    And  the  right  of  a  consumer  to  so  use  the  water  is  no? 
affected  by  a  sale  or  transfer  of  the  ditch  or  other  works.*  , 

The  consumer  is  made  the  judge  of  the  amount  and  the  duty  of 
the  water  required  for  the  irrigation  of  his  land;  and  the  annual 
charges  must  be  m5,de  upon  the  quantity  furnished,  and  not  in  any 
case  upon  the  number  of  acres  irrigated.^  But  no  person  entitled 
to  the  use  of  water  from  any  such  ditch  or  canal  must,  under  any 
circumstances,  use  more  water  than  good  husbandry  requires  for 
the  crop  or  crops  he  cultivates ;  and  any  person  using  an  excess  of 
water  is  liable  to  the  owner  of  such  ditch  or  canal  for  the  value  of 
such  excess;  and  in  addition  thereto  is  liable  for  all  damages  sus- 
tained by  any  other  person  who  shall  have  been  entitled  to  the  use 
of  such  excess  water.^" 

§  1837.  The  Carey  Act  in  Idaho. — The  Carey  Act  of  Congress 
was  accepted  in  Idaho,  and  to  date  greater  progress  has  been  made 
and  correspondingly  greater  benefits  derived  from  that  Act  than 
in  any  other  State. 

Full  proceedings  are  set  forth  in  the  statutes  for  the  operation 
under  the  Carey  Act.i  The  selection,  management,  and  disposal 
of  such  lands  is  vested  in  the  State  board  of  land  commissioners, 
which  has  the  power  to  make  necessary  rules.  The  statute  relating 
to  the  selection  of  the  land  and  the  proposals  is  largely  the  same  as 
that  of  Wyoming.2  An  application  must  also  be  filed  with  the  State 
engineer  for  a  permit  to  appropriate  water  for  the  reclamation  of 
the  lands,  the  same  as  in  other  cases.^  The  proposal  must  be  sub- 
mitted to  the  State  engineer,  and  he  must  report  back  to  the  board 
as  to  whether  the  proposed  works  are  feasible  or  not,  and  other  de- 
tails of  the  said  project  in  full.    Upon  receipt  of  the  report  of  the 

7  Eev.  Codes,  1908,  Sec.  3291.  lo  Est.  Codes,  1908,  Sec.  3293. 

sEev.     Codes,     1908,     Sec.     3292;  i  See  Eev.  Codes,  1908,  Sees.  1613- 

Knowles  v.  New  Sweden  Irr.  Dist.,  16  1634,  as  amended  by  the  Acts  of  the 

Idaho  217,  101  Pao.  Eep.  81;  Niday  legislature  hereafter  referred  to. 

V.  Barker,  16  Idaho  708,  101  Pac.  Eep.  For  the   general  discussion  of  the 

254;  Nampa  etc.  Irr.  Dist.  v.  Gesa,  17  Carey  Act,  see  Chap.  67,  Sees.  1312- 

Idaho  552,  106  Pac.  Eep.  993;  Idaho  1336;  State  v.  Twin  Falls  Canal  Co., 

Fruit  Co.  v.  Great  Western  etc.  Co., Idaho ,  121  Pao.  Eep.  1039. 

17    Idaho    273,    105   Pac.    Eep.    562;  2  See  Sec.  2124;  Eev.  Codes,  1908, 

Hewitt  V.  Great  Western  etc.  Co.,  20  Sees.  1615,  1616,  1631,  1632. 

Idaho  235,  118  Pac.  Eep.  296.  3  Eev.  Codes,  1908,  See.  1617. 

9  Eev.  Codes,  1908,  See.  3290. 
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State  engineer  the  board  must  make  its  decision,  and  in  case  of  ap- 
proval it  shall  instruct  the  register  to  file  in  the  local  land  office 
a  request  for  the  withdrawal  of  the  land.  "No  request  on  which  the 
State  engineer  has  reported  adversely,  either  as  to  the  water  supply, 
the  feasibility  of  the  construction,  the  cost  or  capacity  of  the  works, 
or  as  to  the  character  of  the  lands  sought  to  be  irrigated,  shall  be' 
approved  by  the  board.*  But,  after  notice  of  the  adverse  report 
of  the  engineer,  the  parties  may  have  sixty  days  in  which  to  submit 
a  satisfactory  proposal,  which  time  may  be  extended  by  the  board 
to  six  months.5 

Upon  approval  of  the  project  the  usual  contract  may  be  made 
with  the  contracting  company,  but  no  contract  shall  be  made  by 
the  board  which  requires  more  than  five  years  for  the  construction 
of  the  works ;  but  such  time  may  be  extended  by  the  board  not  ex- 
ceeding three  years.  A  failure  to  complete  the  works  within  the 
time  required  by  the  contract,  or  an  extension  thereof,  shall  forfeit 
to  the  State  all  rights  under  the  same.^  And  after  such  forfeiture 
the  board  may  receive  proposals,  and  may  award  a  new  contract  for 
the  completion  of  such  works.'' 

Notice  must  be  given  of  the  opening  of  the  lands  for  settlement.^ 
Any  citizen  of  the  United  States  over  the  age  of  21,  excepting  mar- 
ried women,  and  further  excepting  the  register  of  the  board,  or  any 
public  officer  or  agent  in  charge  of  the  filing  and  entering  of  such 
lands,  may  enter  any  of  said  lands  in  any  amount  not  to  exceed  160 
acres.  The  application  must  be  accompanied  with  a  water  right 
contract  with  the  constructing  company.^  The  uniform  price  of  50 
cents  per  acre  is  charged  for  the  lands,  the  proceeds  from  the  sale 
of  which  shall  constitute  a  trust  fund  in  the  hands  of  the  State 

*  Eev.  Codes,  1908,  Sees.  1618,  1619.  ished  by  a,  fine  not  to  exceed  $1000, 

6  Eev.  Codes,  1908,  Sec.  1620.  or  by  imprisonment   in   the   peniten- 

6  Eev.  Codes,  1908,  Sees.  1621, 1622;  tiary  not  exceeding  five  years, 

as  amended,  Laws,  1911,  Chap.  35,  p.  For  the  measure  of  damages  for  the 

75.  failure  of  the  contracting  company  to 

1  Eev.  Codes,  1908,  See.  1623.  comply  with  a  contract  with  a  settler 

8  Eev.  Codes,  1908,  Sec.  1625.  and  furnish  the  water,  see  Summer- 

»Eev.   Codes,   1908,   Sec.   1626;    as     ville   v.   Idaho   Irr.   Co.,  Idaho 

amended.    Laws,    1911,    p.    116,    also     ,  123  Pac.  Eep.  302. 

providing    that    any    of    the    officers  See,  also,  Hanes  v.  Idaho  Irr.  Co., 

above   named   who    shaU   violate    the     Idaho ,  122  Pac.  I^ep.  859. 

provisions  ef  the  Act  shall  be  pun- 
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treasurer,  to  be  used  only  for  the  reclamation  of  other  lands,  i" 
Proof  of  settlement,  reclamation,  and  occupation  must  be  made  by 
the  settler;  that  he  has  been  an  actual  settler  thereon,  and  has  culti- 
vated and  irrigated  not  less  than  one-eighth  of  said  tract.  ^^  In 
case  of  death  of  the  entryman,  the  proof  may  be  made  by  the  execu- 
tor, administrator,  heir,  or  devisee.12  The  usual  lien  is  given  the 
contracting  company  for  furnishing  the  water  rights  and  provisions 
for  foreclosure  of  the  same.^^  ^  lands  filed  upon  shaU  be  subject 
to  the  rights  of  way  for  the  canals  of  the  project.^* 

The  Act  of  January  26,  1911,i5  authorized  the  State  board  of 
land  commissioners  to  expend  money  from  the  Gary  Act  trust  fund 
for  the  protection  of  life  and  property,  or  either  of  them,  in  or 
affected  by  Carey  Act  projects,  and  the  granting  of  a  lien  for  such 
expenditure. 

The  Act  of  March  7,  1911,i8  prohibited  State  officers,  employees, 
or  appointees  from  having  anything  to  do,  directly  or  indirectly, 
with  the  sale  or  disposal  of  Carey  Act  or  other  public  lands. 

§  1838.  Irrigation  district  law. — ^Idaho  has  also  adopted  the 
irrigation  district  law,  modeled  largely  upon  that  of  California,  and 
discussed  at  large  in  a  previous  chapter  of  this  work.* 

loEev.  Codes,  1908,  Sec.  1627;  as      Pae.  Eep.  904,  1  Water  &  Wn.  Cas. 

amended,  Laws,  1911,  p.  701.  Ann.    1;    Knowles    v.    New    Sweden 

ixEev.  Codes,  1908,  Sec.  1628;  as      Irr.   Dist.,    16    Idaho   217,    101   Pae. 

amended.  Laws,  1911,  p.  666.  Eep.  81;  Pioneer  Irr.  Dist.  v.  Brad- 

12  Laws,  1911,  p.  30.  bury,  8  Idaho  310,  68  Pae.  Eep.  295, 

iSEev.  Codes,  1908,  See.  1629.  101  Am.  St.  Eep.  201;   Emmett  Irr. 

14  Eev.  Codes,  1908,  See.  1630.  Diet.   v.   Sehane,    19   Idaho   332,   113 

15  Laws,  1911,  Chap.  3,  p.  5.  Pae.    Eep.    444;    City   of    Nampa   v. 

16  Laws,  1911,  Chap.  51,  p.  116.  Nampa  etc.  Irr.  Dist.,  19  Idaho  779, 
1  Por  irrigation  districts,  see  Chap.      115  Pae.  Eep.  979;   Progressive  Irr. 

70,  Sees.  1386-1432.  Dist.  v.  Anderson,  19  Idaho  504,  114 

See,   also,  Eev.   Codes,   1908,   Sees.  Pae.   Eep.   16;    Pioneer  Irr.  Dist.  v. 

2372-2443,  as  amended- by  the  Acts  of  Campbell,  10  Idaho  159,  77  Pae.  Eep. 

1911,  hereinafter  referred  to.  328;    Gem   Irr.  Dist.  v.  Johnson,   18 

As  to  the  constitutionality  of  irriga-  Idaho  386,  109  Pae.  Eep.  845;  Gerber 

tion  district  law  in  Idaho,  see  Nampa  v.  Nampa  etc.  Irr.  Dist.,  16  Idaho  1, 

Irr.  Dist.  v.  Brose,  11  Idaho  474,  83  100  Pae.  Eep.  80;  Black  Canyon  Irr. 

Pae.  Eep.  499;  Settlers'  Irr.  Dist.  v.  Dist.  v.   Marple,   19   Idaho   176,   112 

Settlers'  Canal  Co.,  14  Idaho  504,  94  Pae.  Eep.  776;   Niday  v.  Barker,  16 

Pae.  Eep.  829;  Oregon  etc.  E.  Co.  v.  Idaho  703,  101  Pae.  Eep.  254;  Snake 

Pioneer  Irr.  Dist.,  16  Idaho  578,  102  Eiver  Irr.  Dist.  v.  Stephens,  18  Idaho 


lEEIGATION  DISTEICT  LAW.  3375 

The  organization  of  such  districts  is  similar  to  proceedings  for 
the  same  in  California.^ 

The  section  upon  the  subject  of  the  notice  of  an  election  for  the 
organization  of  a  district  and  the  qualifications  of  voters  at  the 
same  was  amended  by  the  Act  of  March  6,  1911.  Every  person 
over  the  age  of  21  who  is  a  citizen  of  the  United  States  and  a  resi- 
dent of  the  State  of  Idaho,  and  an  owner  of  lands  in  the  proposed 
district,  is  entitled  to  vote  at  such  an  election.^  Such  election  shall 
be  conducted  as  nearly  as  possible  in  accordance  with  the  general 
laws  of  the  State.*  After  the  organization  of  the  district  the  elec- 
tion of  the  board  of  directors  of  the  same  must  be  had,  the  proceed- 
ings for  which  are  similar  to  that  in  California.^ 

The  powers  and  duties  of  the  board  are  also  similar.^  At  least, 
as  often  as  once  a  year  the  board  of  directors  shall  make  a  report  to 
the  State  engineer  of  the  condition  of  the  work  of  construction,  as 
to  capacity,  stability,  and  permanency,  and  whether  or  not  the  plan 
is  being  successfully  carried  out,  and  as  to  whether  or  not  the  funds 
available  will  complete  the  works.  Upon  receipt  of  such  report  the 
State  engineer  shall  make  such  suggestions  and  recommendations  to 
the  board  as  he  may  deem  advisable  for  the  best  interests  of  the 
board.  A  statement  of  the  financial  condition  of  the  district  must 
be  published.''  Money  may  be  borrowed  and  bonds  issued  for  the 
same  by  following  the  usual  proceedings,^  including  the  confirma- 
tion proceedings  by  the  Court.^    Assessments  may  be  levied  and 

541,   110  Pac.   Eep.   1033;   Teeter  v.  e  E,ev.   Codes,   1908,   Sec.   2385;    as 

Nampa  etc.  Dist.,  19  Idaho  355,  114  ameBded,    Laws,    1911,    p.    472,    See. 

Pae.  Eep.  8;   Sunnyside  Irr.  Dist.  v.  2386;    as   amended,  Laws,    1911,   pp. 

Stephens,  Idaho  ,  120  Pao.  194,    466;     also    2386a-2386g,   Laws, 

Eep.  169;   Eussell  v.  Irish,  20  Idaho  1911,   pp.    468-472;    Laws,    1911,    pp. 

194,    118    Pae.    Eep.    501;    Brose   v.  195-199.     See,  also,  Eev.  Codes,  Sees. 

Nampa  etc.  Irr.  Dist.,  20  Idaho  281,  2388-2395. 

118  Pae.  Eep.  504.  7  Eev.  Codes,  Sees.  2393,  2394. 

2  Eev.  Codes,  1908,  Sees.  2372-2374.  8  Eev.  Codes,  1908,  Sees.  2396-2398, 

3  Eev.     Codes,     1908,     Sees.     2375,  2399;    as   amended.   Laws,    1911,   pp. 
2375a,  as  amended  and  added  to  by  199,  472;  also.  Sees.  2400-2406. 
Laws,  1911,  p.  462.  See,  also.  Pioneer  Irr.  Dist.  v.  Camp- 

4  Eev.  Codes,  1908,  Sec.  2376;  as  bell,  10  Idaho  159,  77  Pae.  Eep.  328; 
amended.  Laws,  1911,  p.  464,  and  Eev.  Nampa  etc.  Irr.  Dist.  v.  Brose,  11 
Codes,  See.  2377.  Idaho  474,  83  Pao.  Eep.  499. 

6  Eev.  Codes,  1908,  Sees.  2378,  2379;  9  Eev.  Codes,  1908,  Sees.  2401-2403; 

as  amended.  Laws,  1911,  p.  465;  also.      Black  Canyon  Irr.  Dist.  v.  Fallon, 

Sees.    2380-2384;    Hertle    v.    Ball,    9      Idaho  ,  122  Pae.  Eep.  850. 

Idaho  193,  72  Pae.  Eep.  953. 
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collected  for  the  usual  purposes.  But  no  State  lands  shall  be  as- 
sessed, i"  All  assessments  must  be  made  according  to  benefits  and 
not  according  to  acreage  within  the  district,  and  proceedings  are 
allowed  to  contest  the  question  of  benefits.  ^^  Contracts  may  be  let 
for  the  construction  of  the  works.  12  The  right  is  given  to  cross 
streets  and  railroads  with  ditches  and  canals,  and  state  lands.^* 
The  right  is  given  to  condemn,  for  the  use  of  said  districts,  "aU 
lands,  water  rights,  reservoim,  canals,  and  works  constructed  or 
being  constructed  by  private  owners,  and  lands  for  reservoirs  for 
the  storage  of  needful  waters,  and  all  necessary  appurtenances  and 
other  property  necessary  for  the  construction,  use,  and  supply, 
maintenance,  repair,  and  improvement  of  said  canal  or  other 
works."  " 

The  boundaries  of  districts  may  be  changed.^^  Under  certain 
circumstances  money  will  be  advanced  by  the  State  from  the  Carey 
Act  trust  fund  to  aid  in  the  organization  and  surveys  of  a  proposed 
irrigation  district.  ^^ 

§  1839.    Provisions  in  aid  of  the  National  Reclamation  Act. — 

Provisions  are  made  for  rights  of  way  for  projects  constructed 
under  the  National  Reclamation  Act ;  also  that  the  lands  belonging 
to  the  State  under  such  projects  shall  be  sold  only  in  conformity 
with  the  classification  of  farm  units  by  the  United  States,  and  that 
in  all  contracts  for  the  sale  of  lands  under  such  works  it  shall  be 
provided  that  the  purchaser  shall  apply  for  a  water  right  from  the 
Government  works  and  subscribe  such  lands  in  the  Water  Users' 
Association  of  the  project  under  which  they  are  located,  within  one 
year  after  said  contract  is  made,  or  if  there  be  no  such  association 
at  the  time  within  one  year  after  such  association  is  organized,  and 


lOKev.  Codes,  1908,  Sees.  2407 
2415,  as  amended  by  Laws,  1911,  pp, 
200,  415,  473,  See.  2439. 

liEev.  Codes,  1908,  Sees.  2399, 
2400;  as  amended,  Laws,  1911,  pp, 
199,  472. 

See,  also,  Pioneer  Irr.  Dist.  v.  Brad- 
bury, 8  Idaho  310,  68  Pae.  Eep.  295 
101  Am.  St.  Eep.  201;  Knowles  v, 
New  Sweden  Irr.  Dist.,  16  Idaho  217, 
101  Pae.  Eep.  81. 


i2Eev.  Codes,  1908,  Sees.  2416- 
2419;  as  amended,  Laws,  1911,  pp. 
201,  474. 

iSEev.  Codes,  1908,  Sees.  2420, 
2421. 

i4Eev.  Codes,  1908,  See.  2422. 

i5Eev.  Codes,  1908,  Sees.  2423- 
2433,  2434-2437;  as  amended.  Laws, 
1911,  Chap.  46,  p.  102,  Sec.  2438. 

16  See  Act  of  Feb.  27,  1911,  Laws, 
1911,  Chap.  22,  p.  47. 
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upon  failure  of  the  purchaser  to  comply  with  these  provisions,  the 
lands  so  purchased  shall  revert  to  the  State,  together  with  the  pay- 
ments made  thereon,  as  fully  and  completely  as  if  no  sale  had  ever 
been  made.i 

Provisions  are  also  made  for  the  organization  of  water  users' 
associations  in  compliance  with  the  requirements  of  the  United 
States.2 

Provisions  are  also  made  for  irrigation  districts  to  contract  with 
the  United  States  for  the  construction  of  the  works  and  the  repay- 
ment of  the  money  advanced  by  the  United  States.^ 

And  by  the  Act  approved  March  13,  1909,*  provisions  are  made 
for  the  State  land  board  to  contract  with  the  Secretary  of  the  In- 
terior to  provide  for  the  irrigation  of  State  lands  within  or  adjacent 
to  National  reclamation  projects. 

Any  water  users'  association  which  is  organized  in  conformity 
with  the  National  Reclamation  Act,^  and  which,  under  its  articles 
of  incorporation,  is  authorized  to  furnish  water  only  to  its  stock- 
holders, is  made  exempt  from  the  payment  of  any  incorporation 
tax  and  from  the  payment  of  any  annual  franchise  tax.^  It  is  made 
the  duty  of  aU  county  recorders  in  which  such  water  users'  associa- 
tions are  organized  to  provide  books  and  keep  a  full  record  of  the 
same.''^ 

The  Act  of  February  14,  1911,8  authorizes  the  county  commis- 
sioners to  secure  data,  surveys,  estimates,  etc.,  for  the  purpose  of 
procuring  Government  aid  to  irrigation  enterprises. 

§  1840.  Floating  logs  and  timber  upon  streams, — ^No  dam  or 
boom  must  be  hereafter  constructed  or  permitted  on  any  creek  or 
river  unless  such  dam  or  boom  has  connected  therewith  a  sluiceway, 
lock,  or  fixture  sufficient  and  so  arranged  as  to  permit  timber  to 
pass  around,  through,  or  over  such  dam  or  boom  without  unreason- 
able delay  or  hindrance.  ^    Any  boom  or  weir  not  so  constructed  is 

1  Eev.  Codes,  1908,  Sees.  1583,  1584.         For  the  license  fees  of  other  corpo- 

2  Eev.  Codes,  1908,  Sees.  2842,  2843.      rations,  see  See.  2785. 

s  Eev.  Codes,  1908,  Sees.  2397,  2398.  7  Eev.  Codes,  1908,  See.  2843. 

4  Laws,  1909,  p.  335.  8  Laws,  1911,  Chap.  9,  p.  25. 

6  For  a  full  discussion  of  this  Act,  i  Eev.  Codes,  1908,  See.  872. 

see  Chap.  65,  Sees.  1235-1286.  See,  also,  Potlateh  etc.  Co.  v.  Peter- 

6  Eev.  Codes,  1908,  See.  2842.  son,  12  Idaho  769,  88  Pac.  Eep.  426, 

118  Pac.  Eep.  233. 
212— Klnn.  on  Irr. 
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declared  to  be  a  public  nuisance,  and  may  be  abated,  and  the  owner 
thereof  be  liable  to  a  fine  of  $5  per  day  for  each  day  the  same 
remains  in  such  condition,  and  is  also  liable  for  any  damages  sus- 
tained by  persons  by  reason  thereof.^ 

§  1841.  Qualifications  of  engineers. — The  statute  as  to  the  ex- 
amination of  the  qualifications  of  engineers  and  surveyors  and  the 
granting  licenses  thereto  largdSf  follows  that  of  California.^  But 
all  persons  who  have  been  granted  diplomas  as  civil  engineers  by 
the  University  of  Idaho  may  be  licensed  without  examination. 

"No  survey  of  land,  or  plat,  or  subdivision  shall  be  legal  after 
June  1, 1903,  unless  made  by  a  licensed  surveyor.^ 

§  1842.  Criminal  statutes. — Besides  the  offenses  mentioned  in 
the  preceding  sections,  it  is  made  a  misdemeanor  for  any  person  to 
wantonly  waste  the  waters  of  any  stream,  to  the  detriment  of  any 
claimant,  for  irrigation  purposes.*  Any  one  interfering  with  the 
flow  of  water  as  regulated  by  the  water  master  is  guilty  of  a  misde- 
meanor ;  2  so,  also,  the  unlawful  diversion  of  water,  or  the  interfer- 
ence with  headgates  or  cutting  the  banks  of  a  stream.^  It  is  made 
an  indictable  misdemeanor  to  injure  ditches  and  appurtenances, 
measuring  devices,  or  to  change  a  lateral  so  as  to  injure  the  rights 
of  another  person.*  Any  person  who  shall  wilfuUy  waste  water 
for  irrigation,  or  who  shall  wilfully  open,  close,  change,  or  disturb, 
or  interfere  with,  any  headgate  or  water  box  or  measuring  device, 
without  authority,  shaU  be  fined  in  a  sum  not  exceeding  $100,  or  be 
imprisoned  in  the  county  jail  not  to  exceed  six  months,  or  both.s 
It  is  also  made  a  misdemeanor  to  neglect  to  deliver  water,  or  to  inter- 
fere with  its  deliA'ery.8 

2EeT.  Codes,  1908,  See.  873;  Powell,  See,  also,  Stickney  v.  Hanralian,  7 

V.  Springston  Lbr.  Co.,  12  Idaho  723,  Idaho  424,  63  Pac.  Eep.  189. 

88  Pac.  Eep.  97.  2  Eer.  Codrai,  1908,  See.  7144a. 

1  See  Gen.  Laws  of  Oal.,  Henning,  8  Eev.  Codes,  1908,  Sees.  7144b, 
p.  661.  7144e. 

2  Eev.  Codes,  1908,  Sees.  1401-1410.  4  Eev.  Codes,  1908,  Sees.  7146-7148. 
For  the  qualifications  of  engineers  BEev.  Codes,  1908,  Sec.  7148a. 

in  Wyoming,  see  Sec.  2121.  SBer.  Codes,  See.  7149. 

iBer.  Codes,  1908,  Sec.  7144. 
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§  1843.  Riparian  rights  in  Idaho. — As  far  as  the  right  to  the 
use  of  the  waters  of  the  natural  streams  in  the  State  of  Idaho  is 
concerned,  the  doctrine  of  riparian  rights  may  he  considered  abro- 
gated by  constitutional  and  statutory  law,  and  by  Court  decision, 
although  there  is  no  statute  in  terms  directly  abrogating  the  same.^ 
And  upon  this  subject  it  was  recently  held  that,  where  riparian 
owners  desire  to  use  the  water  of  natural  streams  for  beneficial  pur- 
poses, they  must  comply  with  the  provisions  of  the  law  governing 
appropriations,  the  same  as  those  who  are  not  riparian  owners.^ 
But  upon  the  subject  of  the  ownership  of  the  soil  under  natural 
streams,  the  common  law  rule  is  followed,  and  a  riparian  owner 
upon  the  streams  of  the  State,  both  navigable  and  non-navigable, 
takes  to  the  thread  of  the  stream,  regardless  of  meander  lines,  sub- 
ject, however,  to  an  easement  for  the  use  of  the  public' 

1  Drake  v.  Earhart,  2  Idaho  750,  23  gated   thereby.     Hutchinson   y.   Wat- 

Pac.  Eep.  541 ;  Boise  etc.  Co.  v.  Stew-  son  Slough  D.  Co.,  16  Idaho  484,  101 

art,   10   Idaho  38,   77  Pae.   Eep.   25,  Pac.  Eep.  1059,  133  Am.  St.  Eep.  125. 

321;  Krall  v.  United  States,  79  Fed.  2  Idaho  etc.  Co.  t.  Stephenson,   16 

Eep.  241,  24  C.  C.  A.  543,  48  U.  S.  Idaho  418,  101  Pac.  Eep.  821;  Huteh- 

App.  351;  Idaho  etc.  Co.  v.  Stephen-  inson  v.   Watson' etc.   Co.,   16   Idaho 

son,  16  Idaho  418,  101  Pac.  Eep.  821.  484,  101  Pac.  Eep.  1059,  133  Am.  St. 

The  common  law  doctrine  of  lipa-  Eep.  125. 

rian  rights,  in  so  far  as  those  rights  s  Johnson  t.  Johnson,  14  Idaho  561, 

conflict  with  the  right  of  an  appro-  95  Pac.  Eep.  499,  24  L.  E.  A.,  N.  S., 

priator  of  the  waters  of  a  stream,  is  1240;  Lattig  v.  Scott,  17  Idaho  506, 

repugnant  to  and  in  conflict  with  the  107  Pac.  Eep.  47 ;  Fischer  v.  Davis,  19 

constitution  and  the  statutes  of  the  Idaho  493,  116  Pac.  Sep.  412. 
State,  and  to   that   extent  is   abro- 
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§  1859.  Artesian  well  Acts. 
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§  1861.  Riparian  rights  in  Kansas. 

§  1844.  Particular  features  of  the  State. — ^Forty  years  ago  one- 
half  of  the  State  of  Kansas  was  considered  agricultural  and  the 
other  half  pastoral,  and  successful  agricultural  enterprises  were  not 
expected  beyond  the  100th  meridian.  But,  in  spite  of  that  idea,  the 
settler  gradually  moved  westward.  He  had  been  told  that  a  year 
of  drought  and  starvation  would  come.  Still  he  pushed  on,  break- 
ing and  subduing  the  soil,  and  showing  by  his  improvements  that 
he  had  come  to  stay;  and  notwithstanding  his  many  disappoint- 
ments, either  he  or  his  children  are  there  yet.  The  eastern  half  of 
Kansas  is  within  the  rain  belt,  and  the  western  portion  is  within 
what  is  known  as  the  semi-arid  region. 

Generally  speaking,  the  State  is  one  great  plain,  extending  from 
its  eastern  boundary  to  the  boundary  line  between  it  and  Colorado. 
The  State  has  a  rich  and  deep  soil,  and  an  abundance  of  sunshine. 
In  its  eastern  half  it  has  sufficient  natural  moisture  to  raise  crops, 
but  in  the  western  half  the  rainfall  is  only  sufficient,  without  irriga- 
tion, to  lure  the  hopeful  settler  to  take  up  his  abode  there  and  to 
struggle  against  Nature  in  that  unequal  contest  of  dry  farming  in 
a  semi-arid  region. 
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Among  the  great  sources  of  water  supply  in  Western  Kansas  is 
the  underflow  or  sheet  water,  which  is  that  vast  underground  store 
from  which  the  ordinary  wells  of  the  region  obtain  their  supply. 
There  are  also  a  number  of  natural  streams  of  considerable  size, 
such  as  the  Arkansas,  the  Eepublic,  Smoky  Hill,  Solomon,  and  Cim- 
marron,  and  a  number  of  smaller  streams.  Besides  this,  there  is 
the  opportunity  to  save  up  and  store  the  storm  waters  by  means  of 
reservoirs.  These  storm  waters  come  in  considerable  quantities,  and 
usually  at  the  time  when  they  are  not  needed  for  crop  production. 
These  waters  can  be  utilized  with  small  cost,  and  with  an  entire  im- 
munity from  the  risks  of  dangerous  floods.^ 

§  1845.  Irrigation  in  the  State. — ^Irrigation  is  indispensable  to 
the  success  of  an  annual  production  of  crops  in  the  western  half  of 
Kansas.  It  has  been  generally  adopted  throughout  this  portion  of 
the  State  as  an  adjunct  to  the  rainfall,  and  would  greatly  enhance 
the  general  prosperity  if  adopted  in  the  eastern  half  of  the  State. 
Kansas  is  peculiarly  an  agricultural  State.  The  farmer  is  not  the 
only  person  who  would  favor  the  adoption  of  irrigation  there.  It  is 
equally  important  to  merchants,  bankers,  and  owners  of  town  prop- 
erty. They  have  all  suffered  keenly  from  the  failure  of  crops  with- 
out irrigation,  and  they  would  all  be  benefited  when  an  annual  crop 
is  insured.  The  people  of  Kansas,  seeing  the  great  benefits  to  be 
derived  from  the  practice  of  irrigation,  have,  through  their  State 
legislature,  adopted  for  that  part  of  Kansas  which  lies  west  of  the 
99th  meridian  a  very  elaborate  and  even  drastic  code  of  control  over 
the  natural  waters,  culminating  in  the  provisions  allowing  the  for- 
mation of  irrigation  districts,  which  last  provisions,  in  a  more  or  less 
modified  form,  have  followed  the  lines  laid  down  by  the  State  of 
California  in  this  respect.^ 

1  See   Irrigation    Practice    on    the  8,  IT.  S.  Geological  Survey;   The  Un- 

Great  Plains,  by  B.  B.  Cowgill,  1897,  derflow  of  the  South  Platte  Valley,  by 

Water-Supply    and    Irrigation    Paper  Charles    8.    Slichter    and    Henry    C. 

No.  5,  IT.  S.  Geological  Survey;  ITn-  Wolff,  1906,  Water-Supply  and  Irriga- 

derground  Waters  of  Southwest  Kan-  tion  Paper  No.  184,  IT.  S.  Geological 

sas,  by  B.  Haworth,  1897,  Water-Sup-  Survey. 

ply  and  Irrigation  Paper  No.  6,  IT.  S.  i  See     Irrigation     Experiments    at 

Geological  Survey;  Windmills  for  Ir-  Fort  Hays,  Kansas,  1903-1904,  by  J. 

ligation,  by  B.  C.  Murphy,  1897,  Wa-  G.  Haney;  Irrigation  in  Garden  City, 

ter-Supply  and  Irrigation  Paper  No.  Kansas,  1904,  by  A.  E.  Wright  and 
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A  great  many  small  reservoirs  have  been  constructed  by  indi- 
vidual farmers  and  groups  of  farmers  for  the  irrigation  and  other 
uses  of  the  water  upon  their  respective  farms.  These  reservoirs  are 
usually  small,  being  constructed  for  the  purpose  of  furnishing  water 
to  one  or  more  farms.  For  the  purpose  of  inducing  the  construc- 
tion of  reservoirs,  the  legislature  of  the  State  enacted  a  law  in  1911,2 
reducing  the  assessed  value  of  the  land  of  the  person  who  would 
construct  such  a  reservoir  under  certain  specifications. 

According  to  the  census  of  1910  the  total  number  of  farms  irri- 
gated in  1909  was  1006,  as  against  929  in  1899,  an  increase  of  only 
77,  or  8.3  per  cent.  The  total  acreage  irrigated  in  1909,  as  given 
by  the  same  report,  was  37,479  acres,  against  23,620  acres  in  1899, 
an  increase  of  13,859  acres,  or  587  per  cent.  The  total  acreage 
which  all  enterprises  were  capable  of  supplying  with  water  in  1910 
was  139,995  acres.  The  acreage  included  in  projects  completed  or 
under  construction  in  1910  was  161,300  acres.  The  acreage  irri- 
gated in  1909  has  been  classified  by  the  census  as  f  oUows :  Under 
United  States  Reclamation  Service,  6,953  acres ;  under  co-operative 
enterprises,  27,372  acres,  and  under  individual  and  partnership  en- 
terprises, 3,154  acres. 

§  1846.  Criticism  of  the  Kansas  laws. — The  statutory  law  of 
the  State  of  Kansas  covers  a  great  deal  of  space,  and  is  nowhere  as 
effective  as  the  laws  of  some  of  the  other  States.  This  may  be  due 
largely  to  the  fact  that  the  greater  portion  of  the  State  does  not 
depend  upon  irrigation  for  the  raising  and  maturity  of  crops.  This 
portion  of  the  State  also  has  the  greater  population,  and  it  has  evi- 
dently been  hard  work  upon  the  part  of  the  legislators  from  the 
western  portion  to  induce  their  brothers  from  the  other  part  to 
enact  a  simple  and  effective  water  or  irrigation  code.  Then,  again, 
there  has  been  the  tendency  upon  the  part  of  the  legislators,  and 
especially  of  the  courts,  to  adhere  to  the  common  law  doctrine  of 
riparian  rights,  and  at  the  same  time  to  grant  the  right  of  appro- 
priation— a  dual  system  that  always  brings  about  confusion.    The 

A.    B.    Collins;    Pumping    Plants    in  1904,  OflSoe  of  Experiment  Stations, 

Colorado,  Nebraska,  and  Kansas,  by  Bulletin  No.  158,  TT.  S.  Dept.  of  Ag- 

O.  V.  P.  Stout,  all  found  in  Separate  rieulture. 

No.  8,  Annual  Report  of  the  Irriga-  2  See  Laws,  1911,  Chap.  211,  p.  374. 

tion  and  Drainage  Investigations  for  See,  also,  Sec.  1857. 
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general  scheme  of  the  law  upon  the  subject  follows  that  of  Califor- 
nia. ^  The  method  prescribed  for  the  appropriation  of  water  is 
antiquated,  which  method  has  been  replaced  by  many  of  the  States 
by  applications  to  the  State  engineer.  The  method  of  the  adjudi- 
cation of  existing  rights  is  the  proper  one,  it  being  left  entirely  to 
the  courts  at  all  stages  of  the  proceedings.  Riparian  rights  and 
other  rights  to  the  use  of  water  may  be  condemned.  The  irrigation 
district  law  is  modeled  somewhat  upon  the  California  law,  but  is 
briefer  and  contains  many  important  changes.^  The  Artesian  Well 
Act  of  1911  3  follows  largely  that  of  New  Mexico  of  1909.*  The  law 
is  very  effective,  especially  as  to  the  sinking  of  wells  and  the  suppres- 
sion of  waste  of  waters  therefrom.  Good  results  should  come  from 
the  law.  The  Carey  Act  does  not  apply  to  the  State,  so  there  are  no 
provisions  for  its  operation.  The  National  Reclamation  Act  does 
apply  to  the  State,  but  there  has  been  no  legislation  in  aid  of  the 
same.  The  law  of  State  control  has  never  been  adopted,  and  there 
are  therefore  no  State  administrative  ofScers. 

Generally  speaking,  the  State  of  Kansas  needs  a  new  water  or 
irrigation  code.  Owing  to  the  fact  that  riparian  rights  are  recog- 
nized in  the  State,  probably  a  water  code  somewhat  on  the  order 
of  the  one  adopted  by  the  State  of  Oregon  would  be  most  suited  to 
the  conditions  in  the  State.^  But  if  the  present  principles  are  ad- 
hered to  the  statutes  upon  the  subject  at  least  need  recodifying. 

§  1847.  Constitutional  provisions — Title  to  water. — The  State 
of  Kansas  has  no  constitutional  provisions  upon  the  subject  of 
waters  and  water  rights. 

Neither  are  there  any  statutory  provisions  or  declarations  as  to 
the  ownership  or  title  to  waters  within  the  jurisdiction. 

§  1848.  The  right  of  appropriation  of  water — Transfer  of  right. 
— "The  right  to  the  use  of  running  water  flowing  in  a  river  or 
stream  in  this  State  for  the  purposes  of  irrigation  may  be  acquired 
by  appropriation.  As  between  appropriators,  the  one  first  in  time 
is  the  first  in  right. ' '  ^ 

1  For  the  statutes  of  California,  see         4  See  Sec.  1935.  - 

Chap.  86,  Sees.  1724-1768.  5  See  Chap.  97,  Sees.  1973-1997. 

2  See  See.  1857.  i  General  Statutes  of  Kansas,  1909, 

3  See  See.  1859.  Sec.  4405. 
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"In  all  that  portion  of  the  State  of  Kansas  situated  west  of  the 
99th  meridian,  all  natural  waters,  whether  standing  or  running,  and 
whether  surface  or  subterranean,  shall  be  devoted,  first,  to  purposes 
of  irrigation  in  aid  of  agriculture,  subject  to  ordinary  domestic 
uses ;  and,  secondly,  to  other  industrial  purposes,  and  may  be  di- 
verted from  natural  beds,  basins,  or  channels  for  such  purposes  and 
uses";  provided,  that  vested  rights  shall  not  be  interfered  with.2 
The  right  to  appropriate  water*flowing  in  well-defined  subterranean 
channels  is  also  given.^ 

"Every  person  complying  with  the  provisions  of  the  Act  and 
applying  the  waters  obtained  by  means  of  any  artesian  well  to  bene- 
ficial uses,  shall  be  deemed  to  have  appropriated  such  waters  to  the 
extent  to  which  the  same  shall  be  so  applied  within  a  reasonable 
time  after  the  commencement  of  the  works,  and  such  appropriation 
shall  have  effect  as  of  the  day  of  commencement  of  such  works,  pro- 
vided the  same  be  prosecuted  with  reasonable  diligence;  otherwise 
from  the  time  of  the  application  of  the  waters  to  a  beneficial  use.* 

"The  appropriation  of  water  hereafter  shall  in  every  ease  be 
deemed  and  be  taken  to  be  accomplished  and  effectual  only  as  to  so 
much  water  as  shall  have  been  actually  applied  to  beneficial  uses 
within  a  reasonable  time  after  the  commencement  of  the  works  by 
means  of  which  such  appropriation  is  intended  to  be  made,  or  after- 
ward where  no  appropriation  has  in  the  meantime  been  initiated  by 
others,  together  with  the  reasonable  amount  necessary  to  supply 
losses  by  waste,  seepage,  and  evaporation;  all  the  residue  of  the 
water  within  the  capacity  of  the  canal  or  other  works  shall  be 
deemed  to  be  derelict,  and  liable  to  appropriation  by  any  subsequent 
appropriator.s 

"All  waters  flowing  in  subterranean  channels  and  courses,  or  flow- 
ing or  standing  in  subterranean  sheets  or  lakes  south  of  Township 
18  and  west  of  the  99th  meridian,  shall  belong  and  be  appurtenant 
to  the  lands  under  which  they  flow  or  stand,  and  shall  be  devoted, 
flrst,  to  the  irrigating  of  such  lands  in  aid  of  agriculture,  subject 

The  future  references  in  this  chap-         For  subterranean  waters,  see,  also, 

t^r  will  be  to  the  General  Statutes  of  Sees.  1148-1211. 
Kansas,  1909,  by  Dassler,  published  by         *  Gen.  Stats.,  1909,  Sec.  4429.    v 
Crane  &  Co.,  Topeka,  Kansas,  1910.  See,  also,  the  Artesian  Well  Act  of 

2  Gen.  Stats.,  1909,  Sec.  4423.  1911,  See.  1859. 

SGen.   Stats.,   1909,   See.   4427;    as  6  Gen.  Stats.,  1909,  See.  4424 

amended,  Laws,  1911,  p.  377. 
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to  ordinary  domestic  use;  second,  subject  to  such  use,  may  be  de- 
voted to  other  industrial  purposes ;  provided,  however,  that  nothing 
herein  contained  shall  in  any  way  affect  appropriations  heretofore 
made."  8 

By  the  Act  approved  March  3,  1911,7  jt  -was  declared  that  all 
water  rights  of  every  kind,  or  shares  in  irrigation  companies,  en- 
titling the  owners  thereof  to  the  use  of  water  for  irrigation,  shall 
be  appurtenant  to  the  land  upon  which  they  are  established,  by  the 
use  of  water  thereon,  and  shall  pass  with  any  and  all  conveyances 
of  such  land,  whether  mentioned  in  the  deeds  or  not,  unless  the  same 
is  expressly  excepted ;  provided,  however,  that  such  water  rights  or 
shares  may  be  subject  to  separate  transfers  by  deed. 

§  1849.  The  appropriation  of  waters — Standards  of  measure- 
ment.— ^Upon  the  subject  of  the  appropriation  of  water  the  statute 
of  Kansas  follows  largely  that  of  California,  with  some  modifica- 
tions.! It  provides  that  a  notice  in  writing  must  be  posted  at  a 
conspicuous  place  at  the  point  of  diversion,  stating  therein :  First, 
that  such  person,  company,  or  corporation  claims  the  water  there 
flowing  to  the  extent  of  (giving  the  number  of  inches),  measured 
under  a  four-inch  pressure,  and  describing  and  defining  as  accu- 
rately as  may  be  the  place  of  diversion ;  second,  the  means  by  which 
such  person  or  company  intends  to  divert  it,  and  the  size  of  the 
canal,  ditch,  or  flume  or  aqueduct  in  which  he  intends  to  divert  it. 
A  copy  of  such  notice  must,  within  ten  days  after  it  is  posted,  be 
also  posted  in  a  conspicuous  place  in  the  office  of  the  county  clerk  of 
the  proper  county,  and  be  recorded  by  the  clerk  in  a  book  kept  for 
that  purpose.2 

By  the  Act  of  1891  ^  it  was  provided  that  the  county  clerks  should 
turn  over  all  records  relative  to  the  appropriation  of  water  to  the 
register  of  deeds  of  the  county ;  and  that  such  notices  and  proof  of 
posting  thereof  shall  be  recorded  by  such  register;  and  that  there- 
after any  one  posting  any  notice  of  the  appropriation  of  water  shall 
specify  the  amount  appropriated  in  cubic  feet  per  second,  instead 
of  inches,  as  above  stated. 

« Laws,    1911,    Chap.   212,  p.   376,  1  Eor  California,  see  See.  1730. 

amending  Gen.  Stats.,  1909,  See.  4427.  2  Gen.  Stats.,  1909,  See.  4407 ;  Act 

For  the  Artesian  Well  Act,  see  Sec.  of  1886,  Laws,  1886,  Chap.  115,  Sees. 

1859.  1-3. 

7  Laws,  1911,  Chap.  215,  p.  379.  3  Gen.  Stats.,  1909,  See.  4526. 
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Within  six  months  after  such  notice  is  posted  the  claimant  must 
commence  the  construction  of  his  works  and  must  prosecute  the 
same  diligently  and  uninterruptedly  to  completion,  unless  inter- 
rupted by  stress  of  weather  or  other  unavoidable  circumstances.  By 
compliance  with  the  above  the  claimant's  right  to  the  use  of  the 
water  relates  back  to  the  time  the  notice  was  posted.  A  failure  to 
comply  with  the  above  conditions  shall  deprive  the  claimant  of  the 
right  to  the  use  of  water  as  %gainst  a  subsequent  claimant  who 
complies  therewith.* 

"Any  prior  right  of  appropriation  shall  exist  and  continue  only 
by  the  exercise  thereof  in  a  lawful  manner,  and  any  failure  of  such 
appropriator  to  apply  such  water  to  lawful  and  beneficial  uses,  with- 
out due  and  suf&cient  cause  shown  for  such  failure,  shall  be  deemed 
an  abandonment  and  surrender  of  such  right."  " 

Seepage  water  may  be  drained  from  the  lands  where  it  rises,  or, 
at  the  election  of  the  owner  thereof,  may  be  conveyed  to  other  lands 
and  applied  to  beneficial  uses  at  his  pleasure.  Rights  of  way  for 
conducting  such  waters  may  be  acquired  by  condemnation.* 

§  1850.  The  adjudication  of  rights. — The  exclusive  jurisdiction 
for  the  ascertainment  and  settlement  of  the  several  rights  and  pri- 
orities of  right  of  persons  interested,  either  as  carrier  or  consumer, 
in  water  at  any  time  appropriated  is  conferred  upon  the  several 
District  Courts,  in  the  proper  equitable  actions  therefor.^  The 
Court  is  given  the  authority  to  appoint  a  water  bailiff  to  prevent 
the  waste  of  water,  and  to  enforce  the  priority  of  appropriation, 
according  to  the  rights  and  priorities  of  the  parties  entitled  to 
receive  the  same.  2 

§  1851.  Ditches  and  canals  and  rights  of  way  therefor. — ^Any 
person  may  conduct  water  into  and  along  any  of  the  natural  streams 
of  the  State,  and  may  withdraw  all  such  waters  at  any  point  de- 
sired, without  regard  to  prior  appropriations  of  water  from  such 
stream,  due  allowance  being  made  for  evaporation  and  seepage.^ 

4  Gen.   Stats.,   1909,   See.  4408 ;   as  1  For  the  adjudication  of  rights  in 

amended,  Laws,  1911,  Chap.   216,  p.  equity,  see  Chap.  78,  Sees.  1530-1566. 

380.  2  Gen.  Stats.,  1909,  Sees.  4523-4525. 

6  Gen.  Stats.,  1909,  Sec.  4430.  1  Gen.  Stats.,  1909,  Sec.  4425. 

6  Gen.  Stats.,  1909,  Sees.  4475,  4476. 
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Where  the  channel  of  a  natural  stream  has  from  any  cause  been 
changed,  the  ditch  or  canal  may  be  extended  to  such  stream,  and  em- 
bankments may  be  erected  so  that  the  water  may  be  turned  therein ; 
provided  that  no  such  extension  shall  be  allowed  to  interfere  with 
the  operation  and  enjoyment  of  any  other  ditch,  conduit  or  other 
works.2 

Where  any  canal,  ditch,  or  other  works  have  been  located  or 
constructed  on  or  over  any  tract  of  land  with  the  knowledge  and 
consent  of  the  owner  thereof,  or  upon  or  over  lands  owned  by  the 
United  States  and  prior  to  the  occupation  by  any  settler,  such 
location  and  construction  shall  be  prima  facie  evidence  that  the 
same  was  rightful;  provided,  however,  that  such  works  have  been 
constructed  for  a  period  of  at  least  two  years  prior  to  January  1, 
1886.3 

Any  person  or  company  who  has  heretofore  constructed  any  canal 
or  other  works  for  purposes  of  irrigation  upon  or  over  lands  unoc- 
cupied at  the  time  of  such  construction,  and  who  shall  maintain  the 
same  for  a  period  of  five  years,  without  objection  in  writing  from 
the  owner  of  such  land,  shall  be  deemed  and  held  to  have  acquired 
a  permanent  right  of  way  for  such  works,  not  exceeding  the  total 
width  of  three  times  the  width  of  such  canal,  ditch,  flume,  or  aque- 
duct. Damages,  however,  may  be  allowed  the  owner  of  such  land 
not  exceeding  the  value  of  the  land  occupied  at  the  date  of  such 
construction.* 

The  statute  provides  that  all  necessary  rights  of  way  and  sites  for 
any  works  for  diverting,  storing,  or  conveying  water  to  be  applied 
to  industrial  uses  shall  be  allowed  on,  over,  and  through  any  lands, 
and  on,  over,  across,  and  under  any  ditch,  canal,  conduit,  railroad, 
street  or  highway  by  the  nearest  and  most  practical  route  and  method 
commensurate  with  the  least  damage  to  the  property  condemned; 
provided,  that  no  owner  of  real  estate  shall  be  compelled  to  grant  a 
right  of  way  over  his  property  if  there  shall  be  already  in  operation 
over  said  property  irrigating  works  sufficient  to  properly  irrigate 
the  same  land  intended  to  be  irrigated  by  the  canal  for  which  such 
condemnation  is  sought.  It  provides  that  the  procedure  for  con- 
demnation shall  be  in  the  manner  prescribed  by  the  laws  regulating 
the  right  of  eminent  domain  which  are  or  may  hereafter  be  enforced. 

2  Gen.  Stats.,  1909,  Sec.  4426.        4  Gen.  Stata.,  1909,  Sees.  4411,  4412. 

3  Gen.  Stats.,  1909,  See.  4410. 


3388  KANSAS. 

It  provides  that  should  any  of  the  works  for  diverting  or  storing 
the  waters  cease  for  a  period  of  two  years  to  be  in  operation,  the 
right  of  way  or  site  shall  cease,  and  it  shall  be  deemed  to  have  been 
wholly  abandoned  and  aU  right,  title,  and  interest  in  and  to  the 
lands  theretofore  so  occupied  and  used  shall  revert  to  and  vest  in 
the  owners  at  the  time  of  such  reversion  of  the  several  tracts  and 
parcels  of  land  of  which  the  lands  embraced  in  such  right  of  way 
or  site  formerly  constituted  dl*part.^ 

The  proprietors  of  all  works  shall  construct  and  always  maintain 
in  good  order  and  repair  the  dams,  locks  and  gates,  embankments, 
and  all  other  appurtenances  thereof,  so  that  the  water  may  not 
flood  or  damage  the  premises  of  others,  or  any  highway,  or  unneces- 
sarily run  to  waste,  and  shall  be  liable  for  all  damages  resulting 
from  their  wilful  or  negligent  failure  to  comply  with  any  of  the 
provisions  of  the  statute,  or  from  their  negligence  in  the  construc- 
tion, maintenance,  or  operation  of  any  such  works.^  The  canals 
and  ditches  must  be  cleaned  and  repaired  at  certain  seasons  of  the 
year,'''  headgates,  rating  flumes,  and  measuring  devices  must  be  con- 
structed, so  also  waste  gates,  sand  gates,  and  tail  races  where  neces- 
sary.8  They  shall  also  construct  and  maintain  necessary  outlets 
and  gates  for  the  convenient  delivery  of  water  to  the  persons  en- 
titled to  the  same.^  Bridges  and  viaducts  must  be  constructed  and 
maintained  at  road  crossings.^" 

A  right  of  passage  is  given  over  the  .private  lands  of  others  to 
and  from  such  works,  and  the  proprietor  shall  cause  to  be  placed  in 
any  fence  obstructing  such  passage  suitable  gates  for  that  purpose.  ^^ 
Every  dam  or  embankment  constructed  for  the  purpose  of  holding, 
impounding,  storing,  collecting,  or  conveying  water  must  be  con- 
structed in  accordance  with  the  specifications  prescribed  by  the 
statute.  12    Unsafe  works  may  be  abated  by  injunction.i3 

§1852.  Corporations  and  companies. — Corporations  may  be 
organized  for  the  purpose  of  storing  and  conveying  water  to  consum- 

6  Gen.  Stats.,  1909,  Sees.  4438-4442.  10  Gen.    Stata.,    1909,    Sees.    4473, 

6  Gen.  Stats.,  1909,  See.  4443.  4474. 

7  Gen.   Stats.,   1909,   See.  4444;   as  ii  Gen.  Stats.,  1909,  See.  4472. 
amended,  Laws,  1911,  p.  377.  12  Gen.    Stats.,    1909,    Sees.    4457- 

8  Gen.  Stats.,  1909,  See.  4445-4447.  4463. 

8  Gen.  Stats.,  1909,  Sec.  4449.  13  Gen.   Stats.,    1909,    Sees.    4519- 

4522. 
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ers  for  hire  or  profit.  Where  water  is  furnished  for  irrigation  a 
lien  is  given  upon  the  whole  crop  grown  upon  any  tract  or  parcel 
of  land  during  the  year  the  water  was  so  furnished  for  the  full 
amount  of  the  contract  price.  ^ 

Any  and  all  irrigating,  ditch,  and  canal  companies  organized  for 
the  purpose  of  furnishing  water  for  irrigation  "may  condemn  the 
right  to  take  such  water  from  any  stream  in  the  State  of  Kansas."  2 
It  is  also  made  the  duty  of  all  companies,  provided  they  have  suf- 
ficient water,  to  furnish  water  upon  a  proper  application  therefor 
and  upon  the  tender  of  the  proper  price  theref  or.s 

Under  a  law  enacted  in  1911  *  it  is  made  the  duty  of  aU  companies 
and  owners  of  ditches  and  canals  to  keep  such  works  in  repair  so  as 
to  properly  deliver  the  water  when  needed. 

Every  person,  association,  or  corporation  owning  or  controlling 
any  ditch,  canal,  or  reservoir,  or  officer  or  agent  of  such  association 
or  corporation  who  shall,  after  demand  in  writing  made  upon  him 
for  the  carriage  or  delivery  of  water  for  irrigation,  milling,  sanitary, 
or  domestic  purposes,  to  be  carried  in  or  delivered  from  the  said 
works,  and  after  tender  of  the  lawful  rate  of  compensation  therefor, 
refuse  to  furnish  and  deliver  from  such  works  any  water  so  applied 
for,  or  carry  therein  any  water,  the  carriage  whereof  is  so  applied 
for,  which  water  can  or  may  be,  by  use  of  reasonable  diligence  in 
that  behalf,  and  with  the  carrying  or  storage  capacity  of  such  ditch 
or  other  works,  lawfully  carried  and  furnished  and  delivered  with- 
out infringement  on  prior  rights,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  $100  or  more  than  $5000,  or  imprisonment  for  a 
term  of  not  less  than  three  months  or  more  than  one  year,  or  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  Court.^ 

§  1853.  The  condemnation  of  water  rights. — The  right  to  the 
use  of  water,  or  water  rights,  may  be  condemned  by  virtue  of  the 

1  Gen.  Stats.,  1909,  Sec.  4403.  v.  AUaman,  71  Kan.  206,  80  Pac.  Eep. 

2  Gen.  Stats.,  1909,  Sees.  4413-4422.     571,  70  L.  E.  A.  971. 
See,  also,  for  the  condemnation  of         See,  also,  Sec.  1851. 

water  rights.  Sec.  1853.  3  Western  Irr.  etc.  Co.  v.  Chapman, 

See,   also,   Lake   Keon   etc.    Co.   ▼.  8  Kan.  App.  778,  59  Pac.  Eep.  1098. 

Klein,  63  Kan.  884,  65  Pae.  Eep.  684 ;  4  See  Laws,  1911,  Chap.  213,  p.  377. 

Western  Irr.  Co.  v.  Chapman,  8  Kan.  B  Gen.  Stats.,  1909,  See.  4505. 
App.  778,  59  Pac.  Eep.  1098;   Clark 
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power  of  eminent  domain.  This  right  also  includes  the  right  of 
riparian  proprietors  who  claim  the  water  by  virtue  of  their  owner- 
ship of  the  land  bordering  on  a  stream. 

"Every  vested  right  of  prior  appropriation  or  diversion  of  water 
for  industrial  uses  shall  be  subject  as  to  the  right  of  eminent  do- 
main, and  may  be  condemned  and  compensated  for,  for  public  and 
beneficial  uses,  in  the  same  manner  and  under  the  same  restrictions 
and  regulations  as  govern  the  condemnation  of  other  private  prop- 
erty. ^ 

"Any  and  all  irrigating  ditch  and  canal  companies  which  have 
been  heretofore  organized  or  incorporated,  or  which  may  hereafter 
become  organized  and  incorporated  for  the  purpose  of  procuring 
or  furnishing  water  for  the  purpose  of  irrigation,  which  shall  de- 
sire to  condemn  the  right  to  take  such  water  from  any  stream  in 
the  State  of  Kansas,  shall  have  the  right  to  procure  such  condemna- 
tion for  such  purpose  in  the  following  manner." 

The  Act  further  provides  that  a  petition  must  be  presented  to  the 
judge  of  the  District  Court  of  the  county,  signed  by  the  company 
or  by  its  authority,  stating  the  number  of  miles  of  ditch  built,  or  to 
be  built,  and  a  specific  description  of  the  dimensions  of  the  same, 
and  describing  the  stream  and  the  place  where  the  ditch  company 
proposes  to  take  water  from  such  stream,  and  asking  the  appoint- 
ment of  commissioners  to  condemn  such  right.  And  the  judge  shall 
then  appoint  three  disinterested  freeholders  of  such  county  to  make 
such  condemnation.  The  commissioners  must  meet  after  having 
given  notice,  at  the  time  and  place  specified  in  said  notice,  and  hear 
all  claims  for  damages  presented  to  them  in  writing  by  any  person 
or  persons  for  the  condemnation  of  the  right  to  take  the  water;  and 
shall  allow  and  award  such  damages  as  shall  seem  just,  reasonable 
and  fair,  as  compensation  to  the  persons  presenting  such  claims; 
and  after  having  heard  aU  claims  shall  make  a  report  to  the  clerk 
of  the  District  Court,  stating  the  facts  of  their  investigation.  The 
right  of  appeal  is  granted  from  the  decision  of  the  commissioners  to 
the  District  Court.  The  party  making  application  shall,  within 
sixty  days  from  the  filing  of  such  report,  file  with  the  county  treas- 
urer of  the  county  a  certified  copy  of  such  report,  and  shall  pay  the 

1  Gen.  Stats.,  1909,  Sees.  4431,  4437.      Lake  Keon  etc.  Co.  v.  Klein,  63  Kan. 
See  Clark  v.  AUaman,  71  Kan.  206,      884,  65  Pac.  Eep.  684. 
80  Pac.  Eep.  571,  70  L.  E.  A.  971; 
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amount  of  damages  awarded  by  the  commissioners  in  said  report, 
except  in  cases  wkere  an  appeal  has  been  taken. 

It  provides  that  in  all  cases  where  the  amount  of  damages  awarded 
has  been  paid,  the  right  of  the  company  to  take  the  amount  of  water 
condemned  for  such  purposes  shall  become  absolute,  and  all  persons 
shall  be  forever  barred  from  claiming  damages  or  any  right  to  inter- 
fere with  the  taking  of  such  waters  except  only  such  as  may  have 
appealed ;  and  such  persons  shall  only  have  the  right  to  contest  the 
amount  of  damages.^ 

§  1854.  The  right  to  the  use  of  water — Distribution  of  water. — 
Any  person  having  by  lease,  purchase,  or  agreement,  written  or  oral, 
procured  from  any  carrier  water  for  the  irrigation  of  lands  or  other 
uses,  and  having  actually  applied  such  water  to  beneficial  uses,  shall 
thereafter,  upon  payment  of  the  reasonable  rate  prescribed  by  the 
county  commissioners,  be  entitled  to  continue  in  the  enjoyment  of 
water  from  the  works  of  such  carrier  to  the  same  amount.  It  also 
provides  that  water  may  be  taken  for  domestic  uses  from  any 
natural  stream  at  any  public  road  crossing  or  at  any  place  upon  the 
lands  of  others  where  such  lands  are  unenclosed  and  uncultivated. 

Any  person  entitled  to  the  use  of  waters  for  irrigation  or  for  any 
other  purpose  whatsoever,  may  collect  and  store  up  the  same  for  use 
presently  thereafter,  and  any  person  transferring,  selling,  leasing, 
assigning,  or  bargaining  with  reference  to  the  transfer,  sale,  lease, 
or  assignment  of  water,  or  any  right  he  may  have  acquired  to  the 
use  thereof,  and  any  person  receiving  any  money  or  any  other  valu- 
able thing  whatsoever  in  consideration  of  the  prorating  or  rotating 
of  water  shall  be  deemed  and  taken  to  have  abandoned  all  right  to 
the  use  or  enjoyment  of  such  water. 

"Sec.  6.  Every  right  of  use  of  water  under  this  Act  shall  be  sub- 
ject to  the  right  of  eminent  domain,  and,  as  public  interest  and 
economy  may  require,  may  be  condemned  and  compensated  for  as 
any  other  private  right  or  property. 

"Any  person  transferring,  selling,  leasing,  assigning,  or  bargain- 
ing with  reference  to  the  transfer,  sale,  lease,  or  assignment  of  any 
water,  or  any  right  he  may  have  acquired  to  the  use  thereof,  and 
any  person  receiving  any  money  or  other  valuable  thing  whatsoever 
in  consideration  of  the  prorating  or  rotating  of  water,  or  in  consid- 

2  Gen.  Stats.,  1909,  Sees.  4413-4-122,  4437. 
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eration  of  his  agreement  to  prorate  or  rotate  water,  shall  be  deemed 
and  taken  to  have  abandoned  all  right  to  the  use  or  enjoyment  of 
such  water;  provided,  however,  such  abandonment  shall  not  operate 
to  the  prejudice  of  the  rights  of  any  incumbrancer  or  equitable 
owner  of  the  lands,  mill,  manufactory,  or  other  works  to  which  such 
water  is  appurtenant."  ^ 

Upon  the  subject  of  the  distribution  of  waters  from  the  natural 
streams  among  the  several  diffehes  taking  water  therefrom,  it  is  pro- 
vided that  the  proprietors  of  any  ditch,  conduit,  reservoir,  or  other 
works  may  procure  the  water  to  which  they  are  entitled  through 
like  works  of  any  other  proprietor  upon  such  terms  as  may  be 
agreed  upon  between  them  without  in  any  manner  impairing  or 
affecting  their  right  or  priority;  provided,  however,  that  thereby 
the  waters  supplied  to  any  consumer  be  not  diminished.^  And 
the  proprietors  of  two  or  more  canals,  ditches,  reservoirs,  or  other 
works  may,  by  consent  in  writing  of  those  entitled  to  the  use  of 
water  therefrom,  agree  for  the  rotation  of  the  water.^  But  no  such 
agreement  shall  go  into  effect  if  it  shall  be  manifestly  injurious  to 
the  proprietors  of  other  ditches,  and  proceedings  may  be  had  to 
annul  such  agreement.^  In  like  manner  an  agreement  to  rotate 
may  be  made  between  the  consumers  under  any  particular  ditch.^ 

The  proprietors  of  every  ditch,  conduit,  or  reservoir  shaU  imme- 
diately, upon  the  construction  of  the  works,  cause  to  be  chosen  a 
superintendent  of  such  works,  upon  whom  process  may  be  served 
in  actions,  and  it  is  made  the  duty  of  such  superintendent  of  such 
works  to  measure  the  water  therefrom  to  those  entitled  thereto,  and 
in  times  of  scarcity  the  water  mast  be  apportioned  ratably.^  The 
several  consumers  under  any  lateral,  by  vote  of  the  majority  thereof, 
may  also  appoint  a  superintendent  of  such  lateral  to  distribute  the 
water  among  the  consumers,  and  in  times  of  scarcity  the  water  must 
also  be  apportioned  ratably  among  them.  "And  if  the  proprietors 
of  any  such  works  having  such  excess  and  being  subsequent  in  right 
shall  fail  or  refuse  to  turn  out  such  supply  of  water  when  requested 
by  the  party  entitled  to  receive  the  same  so  to  do,  the  headgate  or 
wastegate  of  the  works  receiving  such  excess  shall  be  so  set  and 
locked  by  the  ofBcer  authorized  by  law  to  perform  such  duty  as  to 

1  Gen.  Stats.,  1909,  Sees.  4432-4437.    4  Gen.  Stats.,  1909,  Sees.  4468-4471. 

2  Gen.  Stats.,  1909,  Sec.  4448.        b  Gen.  Stats.,  1909,  Sees.  4464,  4465. 

3  Gen.  Stats.,  1909,  Sees.  4465-4467.    6  Gen.  Stats.,  1909,  Sec.  4450. 
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permit  a  suflBcient  amount  of  said  water  to  pass  and  flow  to  the 
party  having  the  right  to  receive  the  same. ' '  "^ 

§  1855.  Reservoir  rights.— By  the  Act  approved  March  13, 
1911,1  it  ^as  provided  that  any  land  owner  residing  and  owning 
land  in  the  State  not  within  corporate  limits  of  any  city  who  shall 
by  the  construction  of  a  dam  across  any  dry  water  course  form  upon 
his  own  land  one  or  more  reservoirs  for  the  collection  and  storage 
of  surface  waters,  and  shall  maintain  the  same,  shall  be  entitled  to 
compensation  therefor  as  therein  provided;  provided,  that  the 
specification  for  any  dam  shall  be  drawn  by  the  county  engineer 
or  surveyor,  at  the  expense  of  the  county.  If  such  reservoir  is  built 
of  earth,  and  if  during  the  major  portion  of  the  year  preceding  the 
first  day  of  March  in  any  year  there  shall  have  been  stored  in  such 
reservoir  not  less  than  one  acre-foot  of  water,  the  land  owner  shall 
be  entitled  to  a  reduction  of  $100  on  the  assessed  valuation  of  each 
piece  of  land;  provided  that  not  more  than  three  such  reservoirs 
shall  be  so  compensated  for  in  any  one  year  for  each  160  acres.  If 
such  reservoir  is  built  of  stone,  and  during  the  same  period  not  less 
than  four  acre-feet  are  stored,  the  owner  shall  be  entitled  to  a  reduc- 
tion of  $200  on  the  assessed  valuation  of  the  land,  not  less  than 
twenty  acres;  not  more  than  five  such  reservoirs  shaU  be  compen- 
sated for  for  each  160  acres.  If  constructed  of  concrete,  an4  during 
the  same  period,  will  store  not  less  than  one  acre-foot,  on  not  less 
than  ten  acres,  a  reduction  of  $200  is  allowed,  not  more  than  three 
reservoirs  to  be  compensated  for  for  each  160  acres;  and  if  such 
reservoir  shall  store  not  less  than  four  acre-feet  a  reduction  of  $300 
is  allowed,  not  more  than  five  such  reservoirs  on  each  160  acres. 

To  be  entitled  to  such  reduction  the  land  owner  must  file  a  plat 
giving  full  details  of  such  reservoirs  vnth  the  register  of  deeds. 
Such  plat  must  be  certified  to  by  a  competent  engineer.  It  is  also 
made  the  duty  of  the  township  trustee  to  certify  to  the  board  of 
county  commissioners  to  the  facts  concerning  such  reservoirs,  and 
the  county  commissioners  may  make  additional  investigations.^ 

§  1856.  Water  rates. — Upon  the  subject  of  fixing  water  rates, 
the  statute  provides  that  whenever  the  purchasers  of  water  from 

T  Gen.  Stats.,  1909,  Sees.  4450,  4451.  2  See,  also,  Gen.  Stats.,  1909,  Sees. 

iLaws,  1911,  Chap.  211,  p.  374.         4554-4556. 
213 — Kinn.  on  Irr. 
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any  irrigation  company  shall  consider  the  rate  of  charges  of  such 
company  to  be  unreasonable,  extortionate,  or  unjust  they  may  ap- 
peal to  the  board  of  railroad  commissioners ;  and  if  that  board  shall 
consider  the  complaint  just  they  shall  proceed  to  notify  the  company 
and  the  complainants  that  thirty  days  from  the  date  of  such  notice 
they  will  hear  testimony  in  relation  thereto;  and  if  after  hearing 
such  testimony  they  shall  decide  that  such  rates  are  extortionate  and 
unjust,  they  shall  fix  a  rate«f  compensation  for  the  use  of  the 
water,  which  rate  shall  be  binding  upon  the  irrigation  company 
for  one  year  from  the  date  of  such  decision,  and  until  the  further 
order  of  said  board  therein. 

The  board  of  railroad  commissioners  shall  have  the  same  powers 
in  relation  to  irrigation  companies  that  they  have  in  relation  to  rail- 
road companies.  1 

In  the  penal  portion  of  the  same  Act  as  the  above  is  found  ^  it  is 
made  unlawful  for  any  person,  association,  or  corporation  to  de- 
mand, bargain  for,  accept,  or  receive  from  any  person  who  may 
apply  for  water  any  royalty  or  bonus;  "but  such  water  shall  be 
carried  or  stored  and  delivered  according  to  the  right  of  the  person 
entitled  to  the  enjoyment  thereof,  upon  the  payment  or  tender  of 
charges  fixed  by  the  county  commissioners  of  the  proper  county 
as  is  or  may  be  provided  by  law." 

By  an  Act  of  1911  ^  the  jurisdiction  of  the  railroad  commission 
in  the  matters  of  fixing  rates  was  transferred  to  the  public  service 
commission  created  by  the  Act. 

§  1857.  Irrigation  district  law. — The  irrigation  district  law 
was  first  enacted  in  Kansas  by  the  Act  of  May  20,  1891,  ^  and  was 
afterward  supplemented  by  the  Act  of  May  1, 1901.2  The  two  Acts 
together  make  a  very  concise  and  effective  district  law,  and  are 
based  upon  the  California  law  upon  the  subject  with  a  number  of 
material  changes. 

1  Gen.  Stats.,  1909,  Sees.  4477,  4478.  i  Laws,    1891,   Chap.   133,   Art.   7; 
See,  also,  Laws,  1911,  Chap.  238,  p.     Gen.  Stats.,  Sees.  4479-4502. 

417 ;  Western  Irr.  Co.  v.  Chapman,  8  See  for  the  -validity  of  the  Drainage 

Kan.  App.  778,  59  Pae.  Eep.  1098.  District   Act,   Eoby   v.   Shunganunga 

2  Act  of  May  20,  1891,  Chap.  183,  Drainage  Dist.,  77  Kan.  754,  95  Pac 
Art.  8,  See.  1;  Gen.  Stats.,  1909,  See.  Eep.  399. 

4503.  2  Laws,     1901,     Chap.     234;     Gen. 

3  Laws,  1911,  Chap.  238,  p.  417.         Stats.,  Sees.  4527-4534. 
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The  authority  for  organizing  such  districts  is  conferred  upon  the 
board  of  county  commissioners,  upon  petition  signed  by  not  less, 
than  three-fifths  of  the  resident  land  owners  of  such  proposed  dis- 
trict. Districts  may  be  organized  where  the  contiguous  territory  is 
located  in  two  or  more  counties,  in  which  case  the  board  of  county 
commissioners  of  the  county  in  which  the  greater  part  of  the  terri- 
tory of  such  district  is  located  has  jurisdiction.^  And  to  the  pe- 
tition must  be  attached  an  outline  map  showing  only  the  tracts  of 
territory  that  are  proposed  to  be  included  in  such  district.*  It  is 
made  the  duty  of  the  board  to  call  an  election  for  the  purpose  of 
organization  of  the  district,  it  requiring  three-fifths  majority  of  the 
qualified  voters  of  such  proposed  district  to  create  the  same.^  The 
officers  of  such  a  district  comprise  the  "board  of  irrigation  commis- 
sioners," consisting  of  a  president,  secretary,  and  treasurer,  and  shall 
hold  their  offices  for  a  period  of  one  year.^  The  issuance  of  bonds 
may  be  provided  for  at  a  special  election  called  therefor,  upon  a  peti- 
tion of  not  less  than  three-fifths  of  the  resident  land  owners  of  the 
district;  and  in  order  to  authorize  the  issuance  of  bonds,  three-fifths 
of  the  votes  cast  at  such  election  must  be  in  favor  of  the  same.'^ 
Such  bonds  must  be  sold  at  not  less  than  par.8  An  election  must 
also  be  held  to  determine  upon  the  purchase  of  existing  works  and 
rights,  and  where  an  issue  of  bonds  is  for  such  purchase,  such  elec- 
tions may  be  held  together.^  Irrigation  works  may  be  constructed 
by  contract.  1°  Eights  of  way  may  be  acquired.  But  it  is  pro- 
vided "that  nothing  herein  shall  be  so  construed  as  to  grant  to  such 
corporation  power  to  condemn  or  acquire  in  any  other  manner  than 
by  purchase  any  irrigation  works  belonging  to  any  other  person, 
company,  or  corporation."  ^^ 

The  said  board  has  the  power  to  make  aU  necessary  rules  and 
regulations  for  the  operation  of  the  district  and  for  the  distribution 
of  the  waters  therein  to  those  entitled  thereto,  and  shall  have  the 
power  to  dispose  of  the  waters  in  its  ditches  to  aU  persons  in  the 
district,  and  charge  therefor  such  rates  as  the  board  may  fix  from 

8  Gen.  Stats.,  1909,  Sees,  4479,  4527,  8  Gen.  Stats.,  1909,  Sec.  4492. 

4528.  9  Gen.  Stats.,  1909,  Sees.  4493,  4550. 

4  Gen.  Stats.,  1909,  See.  4529.  lO  Gen.    Stats.,    1909,    Sees.    4494, 

B  Gen.  Stats.,  1909,  Sees.  4481-4486.  4495. 

6  Gen.  Stats.,  1909,  See.  4485.  ii  Gen.  Stats.,  1909,  Sec.  4484. 

7  Gen.  Stats.,  1909,  Sees.  4487-4492, 
4527. 
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time  to  time,  subject  to  the  rates  fixed  by  the  county  commissioners. 
If  the  income  from  the  rental  of  water  is  not  sufficient,  then  it  is 
made  the  duty  of  the  board  to  levy  and  collect  a  tax  "on  aU  real 
estate  dependent  upon  such  works  for  irrigation  in  said  district." 
The  members  of  the  board  shall  draw  $3  per  day  for  the  time  actu- 
ally employed,  and  not  to  exceed  the  sum  of  $100  per  annum.  The 
said  board  may  appoint  a  superintendent  of  the  district,  who  shall 
in  no  event  be  a  member  of  th§  board,  who  shall  receive  such  com- 
pensation as  may  be  agreed  upon,  not  to  exceed  $1000  per  annum. 

§  1858.  Board  of  irrigation,  survey,  and  experiment — ^Experi- 
ments.— ^By  the  Act  of  March  5,  1895,^  there  was  created  a  board 
to  be  known  as  a  Board  of  Irrigation  Survey  and  Experiment,  com- 
posed of  five  members,  two  of  whom  shall  be  the  geologist  of  the 
State  University  at  Lawrence  and  the  president  of  the  Agricultural 
College  at  Manhattan,  who  shall  be  advisory  members  of  said 
board,  and  three  members  to  be  appointed  by  the  Governor,  by  and 
with  the  advice  and  consent  of  the  senate  of  Kansas.  The  last 
named  members  shaU  be  persons  versed  in  practical  irrigation  and 
to  be  active  members  thereof.  The  active  members  of  said  board 
shall  take  an  oath  of  ofl&ce  and  give  a  bond  in  the  sum  of  $5,000. 
And  the  president  shall  be  known  as  the  State  engineer  of  irrigation. 

The  dutiies  of  said  board  are  prescribed  as  being  to  locate  irriga- 
tion wells,  and  to  determine  upon  the  kinds  of  pumps  to  be  used; 
to  make  practical  tests  of  the  underflow  waters  of  the  State,  for  the 
purpose  of  utilizing  such  water  for  irrigation  purposes;  to  make 
stream  measurements ;  to  prepare  drainage  maps ;  to  make  observa- 
tions of  the  rainfall,  temperature,  evaporation,  and  soil  percolation; 
to  make  borings  for  artesian  water,  and  to  keep  a  complete  record 
of  all  surveys  and  investigations  and  to  make  bieimially  a  full  report 
of  the  same. 

By  the  Act  approved  March  4,  1911,2  it  ^^as  provided  that  the 
Agricultural  Experiment  Station  of  the  Agricultural  CoUege  is 
authorized  to  conduct  experiments  on  the  proper  use  of  irrigation 
waters  and  in  co-operation  with  the  irrigation  investigations  of  the 
office  of  the  experiment  stations  of  the  United  States  Department 
of  Agriculture. 

iLaws,     1895,     Chap.     162;     Gen.         8  Laws,  1911,  Chap.  214,  p.  378. 
Stats.,  1909,  Sees.  4535-4552. 
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§  1859.  Artesian  well  Acts. — ^By  the  Act  approved  March  13, 
1911,1  an  elaborate  and  effective  artesian  well  law  was  enacted, 
based  largely  upon  that  of  New  Mexico  of  1909,  although  differing 
somewhat  in  details.^ 

For  the  purposes  of  the  Act,  an  artesian  well  is  defined  to  be  "an 
artificial  well  which  is  sunk  to  the  artesian  stratum  or  basin,  over 
400  feet  deep,  and  from  which  water  is  raised  to  or  above  the  surface 
of  the  earth  by  natural  pressure,  or  from  which  water  is  raised  to 
or  above  the  surface  of  the  earth  by  artificial  means:  Provided, 
nothing  in  this  Act  shaU  apply  to  water  flowing  from  mineral 
shafts.  "3 

To  provide  for  the  carrying  out  of  the  provisions  of  the  Act,  the 
board  of  county  commissioners  of  each  county  having  artesian  wells 
therein,  shall  constitute  the  county  artesian  well  board,  until  the 
county  artesian  well  board  is  elected  as  provided.  "When  ten  arte- 
sian wells  have  been  drilled  in  any  county,  the  board  of  county  com- 
missioners shall  issue  a  call  for  the  convention  of  the  owners  of 
artesian  wells,  and  at  said  convention  there  shall  be  elected  three 
commissioners  to  be  known  as  the  "County  Artesian  Well  Board," 
and  each  well  shall  be  entitled  to  one  vote  at  such  election.  And 
such  board  is  given  the  power  to  appoint  a  county  artesian  well 
supervisor.  The  powers  granted  the  board  and  to  the  supervisor 
are  largely  the  same  as  those  of  the  same  of&cials  in  New  Mexico.* 
All  decisions  relative  to  matters  relating  to  weUs  lie  first  with  the 
supervisor,  and,  second,  to  the  board  upon  appeal. 

To  pay  the  necessary  expenses  of  administration,  an  annual 
license  fee  is  imposed  upon  each  artesian  well  as  follows  -.  For  each 
weU  from  which  water  is  used  for  irrigation,  and.  from  which  water 
has  to  be  raised  by  mechanical  means,  $2.50  per  year;  for  flowing 
wells  an  "equitable  and  just  sum  to  be  based  upon  the  amount  of 
flow";  for  each  and  every  reservoir,  $2.50  per  year.  Said  amounts 
to  be  levied  and  collected  as  taxes.5 

To  construct  or  repair  any  artesian  well,  a  permit  must  be  granted 
by  the  supervisor,  upon  application  for  the  same.  All  persons  own- 
ing, controlling,  or  using  artesian  wells  must  file  a  sworn  statement 

1  Laws,    1911,    Chap.    210,   p.    363,  8  Laws,  1911,  p.  363,  See.  1. 

Sees.  1-31.  4  See  Sec.  1935. 

2 1'or  the  artesian  well  law  of  New  B  Laws,  1911,  p.  369,  See.  15, 
Mexico,  see  See.  1935. 
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of  the  same  with  the  county  clerk.  When  reservoirs  are  constructed 
to  be  used  for  the  storage  of  waters  in  connection  with  artesian 
wells,  the  same  shall  not  be  greater  in  size  than  sufScient  to  hold  the 
maximum  flow  of  the  waters  from  such  wells  in  a  continuous  run  for 
48  hours,  except  when  the  maximum  flow  is  less  than  300  gallons  per 
minute,  in  which  case  the  flow  may  be  for  96  hours.  All  such  reser- 
voirs are  subject  to  inspection  by  the  supervisor  who  may  order  re- 
pairs on  the  same.  The  maximum  amount  of  water  that  may  be 
used  on  each  acre  under  cultivation  must  not  exceed  li/^  acre  feet 
during  the  year.  Repairs  may  be  made  upon  wells  and  reservoirs 
by  the  supervisor,  and  the  expenses  for  the  same  shall  become  a  lien 
upon  the  land,  which  may  be  foreclosed  according  to  law.^  The 
owners  of  such  wells  must  take  the  pressure  reading  of  the  same. 
The  Cippoletti  weir  and  the  tables  therefor  must  be  used  for  measur- 
ing the  flow.'^  All  wells  must  be  constructed  according  to  specifica- 
tions set  forth  in  the  Act,  and  must  be  so  constructed  as  to  confine 
and  to  conduct  to  the  surface  all  flows  encountered.*  Any  weU  that 
is  not  tightly  and  securely  cased,  capped,  and  furnished  with  such 
mechanical  appliances  as  will  arrest  and  prevent  the  entire  flow  of 
water  from  such  well,  is  declared  to  be  a  public  nuisance  and  may  be 
abated.^  Severe  penalties  are  prescribed  for  the  Wasting  of  water 
from  wells,  and  for  other  violations  of  the  Act,  similar  to  those  pre- 
scribed by  the  Act  of  New  Mexico,  i** 

By  the  Act  approved  March  10, 1911,ii  the  county  commissioners 
of  certain  counties  were  authorized  to  levy  an  additional  tax  for  the 
purpose  of  drilling  artesian  wells. 

§  1860.  Criminal  statutes. — It  is  made  a  misdemeanor  to  wil- 
fully or  maliciously  injure  any  canal  or  other  works.  ^  It  is  made  un- 
lawful to  make  any  excess  charge  for  the  furnishing  of  water,  where 
the  rate  for  the  same  has  been  fixed,  under  a  penalty  of  a  fine  of 
not  less  than  $100  nor  more  than  $5000  or  imprisonment  for  a  term 
of  not  less  than  three  months  nor  more  than  one  year  or  both.^  The 
refusal  to  furnish  water  upon  proper  application  for  the  same  and 

6  Laws,  1911,  p.  370,  Sees.  18-28.  See,  also,   Gen.   Stats.,   1909,   Sees. 

7  Laws,  1911,  p.  364,  See.  3.  4452-4456. 

8  Laws,  1911,  p.  365,  Sees.  8-11.  iiLaws,  19ll,  Chap.  322,  p.  584. 

9  Laws,  1911,  p.  363,  See.  2.  i  Gen.  Stats.,  1909,  See.  4404. 

10  See  See.  1935.  2  Gen.  Stats.,  1909,  Sees.  4503,  4504. 
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where  the  ditch  owners  have  a  surplus  is  made  punishable  the 
same  as  last  above.^  The  wilful  neglect  of  any  superintendent  of 
works  is  punishable  by  a  fine  of  not  less  than  $10  nor  more  than  $100 
or  imprisonment  for  not  less  than  one  month,  or  both.*  The  wilful 
wasting  of  water  is  punishable  by  a  fine  of  not  less  than  $5  nor 
more  than  $300.^ 

The  unlawful  interference  with  any  works,  or  with  any  one  in 
charge  thereof  in  the  discharge  of  his  duties,  is  punishable  by  a  fine 
or  not  less  than  $50  nor  more  than  $300  and  by  imprisonment  not  to 
exceed  90  days.^  For  a  second  offense,  a  punishment  of  not  less 
•than  $20  nor  more  than  $1,000,  or  imprisonment  for  not  exceeding 
one  year,  may  be  inflicted.'^  The  failure  to  construct  rating  flumes 
or  measuring  devices,  headgates,  and  tail  races  is  punishable  by  a 
itae  not  exceeding  $10  nor  more  than  $300. ^  The  failure  to  con- 
struct works  in  accordance  with  the  provisions  of  the  statute  is 
punishable  by  a  fine  of  not  less  than  $25  nor  more  than  $5000,  or 
by  both;  and  in  addition  thereto  it  is  provided,  "that  if  loss  of 
human  life  be  caused  or  occasioned  by  such  wilful  or  negligent  con- 
duct, the  person  so  offending  shall  be  amenable  to  all  the  laws  and 
subject  to  all  the  penalties  provided  by  the  statutes  of  the  State  of 
Kansas  in  respect  of  unlawfully,  maliciously,  wilfully,  or  negli- 
gently causing  the  death  of  any  person. "  » 

It  is  made  a  misdemeanor  to  waste  water  from  artesian  wells,  i** 
So,  also,  to  permit  wells  to  remain  not  tightly  and  securely  cased, 
and  furnished  with  mechanical  appliances  to  shut  off  the  entire 
fiow." 

§  1861.  Riparian  rights  in  Kansas. — Kansas  is  one  of  the  States 
of  the  semi-arid  region  that  has  endeavored  to  adhere  to  the  common 
law  theory  of  riparian  rights,  and  at  the  same  time  has  adopted  by 
statute  the  right  of  appropriation  for  the  western  portion  of  the 
State.  In  that  portion  of  the  State  east  of  the  99th  meridian  the 
common  law  of  riparian  rights  undoubtedly  exists  as  to  the  right  to 

3  Gen.  Stats.,  1909,  Sec.  4505.  e  Gen.  Stats.,  1909,  Sec.  4509. 
For  liability  for  damages  for  fail-  7  Gen.  Stats.,  1909,  Sec. -4510. 

ure  to  supply  water,  see  Western  Irr.  8  Gen.  Stats.,  1909,  Sees.  4514-4518. 

Co.  V.  Chapman,  8  Kan.  App.  778,  59  »  Gen.  Stats.,  1909,  Sec.  4518. 

Pac.  Eep.  1098.  10  Laws,  1911,  p.  364,  Sees.  4,  7. 

4  Gen.  Stats.,  1909,  See.  4508.  ii  Laws,  1911,  p.  363,  Sec.  2. 
B  Gen.  Stats.,  1909,  Sec.  4508. 
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the  waters  of  the  same  stream  as  between  the  different  owners 
thereon.  1  But  in  that  portion  west  of  the  99th  meridian,  by  the 
very  adoption  of  the  doctrine  of  appropriation  certain  features  of 
the  common  law  must  be  held  to  have  been  modified,  especially  as 
to  the  right  of  a  riparian  proprietor  to  the  undiminished  flow  of  a 
stream  past  his  premises.  And,  so  too,  where  the  water  was  appro- 
priated in  that  portion  of  the  State  or  in  another  State  where  the 
right  of  appropriation  is  allowed,  and  the  stream  continues  its  flow 
into  the  other  portion  of  the  State.  This  was  illustrated  in  the 
Kansas-Colorado  case,^  where  it  was  contended  "that  Kansas  has  a 
right  to  the  continuous  flow  of  the  waters  of  the  Arkansas  Eiver,  as  ' 
that  flow  existed  before  any  human  interference  therewith,"  but  in 
reference  to  which  claim  Mr.  Justice  Brewer  in  rendering  the  opin- 
ion of  the  Court,  said:  "As  Kansas  thus  recognizes  the  right  of 
appropriating  the  waters  of  a  stream  for  the  purposes  of  irrigation, 
subject  to  the  condition  of  an  equitable  division  between  the  riparian 
proprietors,  she  can  not  complain  if  the  same  rule  is  administered 
between  herself  and  a  sister  State."  It  is  certain  that  as  to  aU 
streams  which  rise  in  that  portion  of  the  State  where  the  right  of 
appropriation  is  allowed,  or  in  other  States  where  allowed,  that  the 
rights  of  riparian  proprietors  to  the  undiminished  flow  of  the 
streams,  without  use,  by  the  decision  in  the  Kansas-Colorado  case, 
received  a  decided  backset. 

1  Upon  the  subject  of  laparian  B.  Co.  v.  Eeyes,  55  Kan.  205,  40  Pac. 
rights  in  Kansas,  see  Shamleffer  t.  Bep.  275,  49  Am.  St.  Bep.  249;  Camp- 
Council  Grove  etc.  Co.,  18  Kan.  24,  bell  v.  Grimes,  62  Kan.  503,  64  Pac. 
26  Am.  Dec.  765;  Clark  v.  Allaman,  Bep.  62;  Parker  v.  City  of  Atchison, 
71  Kan.  206,  80  Pac.  Bep.  571,  70  L.  58  Kan.  29,  48  Pac.  Bep.  631;  Mon- 
B.  A.  971,  where  it  is  held  that  the  tague  v.  Board  of  Com'rs  of  Jefferson 
doctrine  of  prior  appropriation  may  County,  7  Kan.  App.  160,  53  Pac. 
exist  in  the  same  State  with  the  com-  Bep.  145. 
mon  law  doctrine  of  riparian  rights.  2  206  V.  S.  46,  51  L.  Ed.  956,  27 

See,  also,  Johnston  y.  Eyre,  83  Kan.  Sup.  Ct.  Bep.  655. 
38,  109  Pac.  Bep.  1075;  Missouri  etc. 
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§  1862.  Particular  features  of  the  State. — Montana  is  the  most 
northerly  State  of  the  arid  region.  In  certain  portions  of  the  State, 
particularly  in  the  northwestern  part,  crops  are  often  raised  without 
irrigation.  Also  about  one-half  of  all  the  grain  crops  in  the  State 
are  raised  by  dry  farming.  For  an  arid  State,  Montana  has  a  large 
water  supply.  Occupying  the  crest  of  the  continent,  many  rivers 
have  their  sources  in  the  elevated  ranges  of  mountains  which  are 
found  in  different  portions  of  the  State.  More  than  two-thirds  of 
the  State  is  on  the  eastern  slope  of  the  main  range  of  the  Rocky 
Mountains  and  consists  of  table  lands.  The  greater  portion  of  this 
area  lies  in  the  drainage  basins  of  the  Missouri  and  Yellowstone 
Rivers,  which  basins  have  an  approximate  area  of  36,312  square 
miles  in  the  State  of  Montana.  The  northeast  portion  of  this  basin 
is  an  extension  of  the  Great  Plains  Region  in  which  the  streams  have 
cut  great  channels. 

The  climate  of  Montana  is  arid  and  is  typical  of  much  of  the 
Rocky  Mountain  region.     The  annual  precipitation  is  about  15 

(3401) 
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inches  ammally,  but  about  70  per  cent  of  this  falls  during  the  crop- 
growing  season.  The  precipitation,  however,  varies  greatly,  as 
is  the  case  in  aU  mountainous  countries,  with  the  altitude,  the 
mountains  receiving  30  inches  or  more,  usually  in  the  form  of  snow, 
while  the  lower  plains  receive  only  ten  inches  or  even  less.  There  is 
also  the  liability  of  extreme  cold  in  winter.  From  the  farmer's 
standpoint,  the  worst  feature  of  the  climate  is  the  comparatively 
short  season  between  the  late  spring  and  the  early  autumn  frosts. 
The  character  of  the  crops  raised  is  largely  influenced  by  this  fea- 
ture. AU  kinds  of  grain  and  forage  can  be  raised,  but,  except  in 
certain  favored  localities,  the  raising  of  fruit  is  uncertain.  The 
soil  is  of  the  best,  and  any  crop  can  be  raised  which  can  withstand 
the  climate. 

§  1863.  Irrigation  in  the  State. — ^It  is  stated  by  Professor  For- 
tier  that  the  largest  amount  of  land  in  the  State  of  Montana  which 
can  be  irrigated  from  the  water  available  from  all  sources  including 
stream  flow,  storage  reservoirs,  and  wells  is  about  6,000,000  acres. 
The  amount  which  is  arable  land,  but  which  can  not  be  irrigated  is 
a  much  larger  areai^  Without  extensive  reservoir  systems,  on  ac- 
count of  the  short  irrigation  seasons,  the  fuU  flow  of  the  streams 
can  not  be  utilized  for  more  than  a  third  of  the  year.  And  the 
State  has  fairly  entered  upon  the  storage  period  of  its  waters. 

The  United  States,  under  the  provisions  of  the  National  Eeclama- 
tion  Aet,2  has  undertaken  the  construction  of  several  projects.  The 
Blackfeet  Indian  Project  in  Teton  County  is  well  under  construc- 
tion and  has  an  irrigable  area  of  132,000  acres.  The  Flathead 
Indian  Project  is  also  under  process  of  construction,  and  has  an 
irrigable  area  of  150,000  acres.  The  Fort  Peek  Indian  Project  is 
in  the  same  condition,  with  an  irrigable  area  of  130,000.  The  Hunt- 
ley Project  is  in  the  same  condition,  with  an  irrigable  area  under 
the  main  unit  of  28,921  acres.  The  Milk  Kiver  Project  is  nearly 
completed,  with  an  irrigable  area  of  248,000  acres  under  the  whole 
project.  The  St.  Mary  Project  is  in  the  same  condition,  with  an 
irrigable  area  of  100,000  acres.  So,  also,  the  Sun  River  Project, 
with  an  irrigable  area  of  276,000  acres.    The  Lower  Yellowstone 

1  Irrigation  in  Montana,  by  Samuel  2  For   full   discussion   of   this  Act, 

Fortier,   1906,   Office   Expr.   Stations,      see  Chap.  65,  Sees.  1235-1286. 
Bulletin  No.  172,  p.  507. 
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Project,  partly  in  Montana  and  partly  in  North  Dakota,  is  also  well 
toward  completion,  with  an  irrigable  area  of  64,622  acres.^  Under 
a  number  of  the  projects  the  lands  are  open  to  entry  and  are  rapidly 
being  settled  upon.   . 

The  State  of  Montana  has  also  taken  advantage  of  the  Carey  Act 
and  enacted  laws  for  its  enforcement.  It  has  also  adopted  the  irri- 
gation district  law,  and  a  number  of  districts  are  reported  as  being 
in  a  prosperous  condition.* 

According  to  the  Census  Report  for  1910,  the  total  number  of 
farms  irrigated  in  1909  was  8,970,  as  against  8,043  in  1899,  an  in- 
crease of  927,  or  11.5  per  cent.  The  total  acreage  irrigated  in  1909 
was  1,679,084  acres,  as  against  951,154  acres  in  1899,  an  increase 
of  727,930  acres,  or  76.5  per  cent.  The  total  acreage  which  all  en- 
terprises were  capable  of  irrigating  in  1910  was  2,205,155  acres. 
The  acreage  included  in  projects,  either  completed  or  under  con- 
struction in  1910  was  3,515,602.  This  indicates  the  area  which  will 
be  available  within  the  next  few  years  for  the  extension  of  irrigation 
and  shows  that  the  area  irrigated  can  be  more  than  doubled  without 
the  construction  of  additional  works. 

§  1864.  Criticism  of  the  Montana  laws. — The  State  of  Montana 
has  not  kept  pace  with  her  sister  States  as  far  as  legislative  enact- 
ments are  concerned  governing  waters,  their  appropriation,  and  dis- 
tribution. The  method  of  appropriation  is  somewhat  antiquated, 
and  no  water  or  irrigation  code,  as  the  same  is  known  in  other  States, 
has  been  enacted.  There  is  a  State  engineer,  but  his  powers  and 
duties  are  limited  and  prescribed  practically  to  that  of  chairman  of 
the  Carey  Land  Act  Board,  reporting  upon  irrigation  propositions, 
and  to  co-operating  with  the  United  States  Geological  Survey  in 
making  stream  measurements.  It  would  be  better  to  confer  more 
powers  upon  the  State  engineer  especially  relative  to  the  appro- 

3  See  Annual  Reports  of  the  Becla-  InvestigationB  in  Montana,  by  Samuel 

mation  Service,  subject,  Montana.  Fortier;   Id.,  Bulletin   No.    119,   Sep- 

»  For  works  upon  the  subject,  see  arate  No.  3 ;  Geology  and  Water  Ee- 

Irrigation  in  Montana,  by  Samuel  For-  sources    of   the    Great   Falls   Begion, 

tier,  1906,  Office  Exper.  Stations,  Bui-  Montana,  by  Cassius  A.  Fisher,  1909, 

letin  No.  172,  U.  8.  Dept.  of  Agri-  Water-Supply  Paper  No.  221,  XT.   8. 

culture;    Irrigation   Investigations   in  Geological  Survey;  the  various  Eeports 

Montana,   by   Samuel   Fortier,    1900;  of  the  Reclamation  Service,   subject, 

li..  Bulletin  No.  104,  Separate  No.  4;  Montana. 
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priation  of  water  and  its  distribution  to  those  entitled  thereto.  As 
the  law  now  stands  he  has  nothing  to  do  with  either  of  these  sub- 
jects, an  appropriation  being  instituted  by  the  posting  and  filing  of 
a  notice,  and  the  distribution  being  made  by  means  of  commis- 
sioners appointed  by  the  district  court.  The  appropriation  of 
waters  of  streams  which  have  been  adjudicated  is  also  through  the 
courts.i  The  special  proceedings  for  this  purpose  are  unique  to 
the  State  of  Montana.  As  time  moves  on  and  the  population  of  the 
State  becomes  more  dense,  it  will  be  found  that  the  courts  will 
have  plenty  to  do,  other  than  to  attend  to  the  details  of  the  appro- 
priation and  distribution  of  waters.  This  phase  of  the  question 
should  also  be  left  to  a  hydraulic  engineer  as  he  has  the  theoretical 
knowledge  and  practical  experience  to  enable  him  to  properly  per- 
form these  duties.  One  of  the  greatest  objections  to  the  Montana 
law  as  it  now  stands  is  that  the  record  of  aU  appropriations  are 
scattered  throughout  the  State  with  the  clerks  of  the  various  dis- 
trict courts,  and  that  there  is  no  central  ofSce  where  both  the  stream 
measurements  and  at  the  same  time  the  appropriations  of  a  certain 
stream  may  be  ascertained. 

As  far  as  the  adjudication  or  determination  of  existing  water 
rights  are  concerned,  it  is  properly  left  to  the  courts. 

The  Act  of  1911,  upon  the  subject  of  the  distributing  of  decreed 
waters  by  the  court  through  commissioners  appointed  for  that  pur- 
pose, simply  enacts  into  statutory  law  the  powers  of  a  court  of 
equity  to  enforce  its  judgments  and  decrees.  The  Act,  however, 
specified  the  exact  mode  of  the  enforcement.^ 

§  1865.  State  constitutional  provisions. — ^Article  III,  Section  15, 
of  the  Montana  constitution  provides  as  follows : 

' '  The  use  of  all  water  now  appropriated,  or  that  may  hereafter  be 
appropriated  for  sale,  rental,  distribution,  or  any  other  beneficial 
use,  and  the  right  of  way  over  the  lands  of  others,  for  all  ditches, 
drains,  flumes,  canals,  and  aqueducts  necessarily  used  in  connection 
therewith,  as  well  as  sites  for  reservoirs  necessary  for  collecting  and 
storing  the  same,  shall  be  held  to  be  a  public  use."  ^ 

1  See  See.  1867.  i  For  the  construction  of  the  above, 

2  Laws,  1911,  p.  72.  see  State  ex  rel.  Coleman  v.  District 
See,  upon  the  distribution  of  water,      Court,  14  Mont.  476,  37  Pac.  Bep.  7; 

See.  1873.  EUinghouss  v.  Taylor,  19  Mont.  462, 
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Also,  relative  to  the  classification  and  sale  of  lands,  in  Article 
XVII,  Section  1,  it  is  provided :  ' '  That  any  of  said  lands  may  be 
re-classified  whenever,  by  reason  of  increased  facilities  for  irrigation 
or  otherwise,  they  shall  be  subject  to  different  classification."  • 


§  1866.  Water  rights  defined,  etc. — The  right  to  appropriate 
water. — "The  right  to  the  use  of  any  unappropriated  water  of 
any  natural  stream,  water  course,  spring,  dry  coulee,  or  other  nat- 
ural source  of  supply,  and  of  any  running  water  fiowing  in  the 
streams,  rivers,  canyons,  and  ravines  of  this  State,  may  hereafter 
be  acquired  by  appropriation.  ^ 

"The  appropriation  must  be  for  some  useful  or  beneficial  purpose, 
and  when  the  appropriator  or  his  successors  in  interest  abandons 
and  ceases  to  use  the  water  for  such  purpose  the  right  ceases;  but 
the  question  of  abandonment  shall  be  a  question  of  fact,  and  shall 
be  determined  as  other  questions  of  f  act.2 


48  Pao.  Eep.  757;  Smith  v.  Denniff, 
23  Mont.  65,  57  Pac.  Bep.  557,  24 
Mont.  20,  60  Pae.  Eep.  398,  50  L.  E. 
A.  737,  81  Am.  St.  Eep.  408;  Helena 
V.  Eogan,  26  Mont.  452,  68  Pac.  Eep. 
798;  Helena  ete.  Co.  v.  Spratt,  35 
Mont.  108,  88  Pao.  Eep.  773,  8  L.  E. 
A.,  N.  S.,  567;  Bullerdiek  v.  Herms- 
meyer,   32   Mont.   541,   81  Pac.   Eep. 

334;  Bailey  v.  Tintinger,  Mont. 

,  122  Pae.  Eep.  575. 

1  Eey.  Codes  Montana,  1907,  Sec. 
4840.  The  citations  in  this  chapter 
will  be  to  the  above  unless  otherwise 
indicated. 

See  Power  v.  Switzer,  21  Mont.  523, 
55  Pac.  Eep.  32;  Helena  v.  Eogan,  26 
Mont.  452,  68  Pac.  Eep.  798;  Id.,  27 
Mont.  135,  69  Pac.  Eep.  709;  Quin- 
lau  V.  Calvert,  31  Mont.  115,  77  Pae. 
Eep.  428 ;  Chessman  v.  Hale,  31  Mont. 
577,  79  Pac.  Eep.  254,  68  L.  E.  A. 
410;  Norman  v.  Corbley,  32  Mont. 
195,  79  Pac.  Eep.  1059;  Prentice  v. 
McKay,  38  Mont.  114,  98  Pac.  Eep. 
1081;  Smith  v.  DenniflP,  24  Mont.  20, 
60  Pae.  Eep.  398,  50  L.  E.  A.  737,  81 


Am.  St.  Eep.  408;  Eyan  v.  Quinlan, 
Mont. ,  124  Pae.  Eep.  512. 

2  Rev.  Codes,  1907,  Sec.  4841. 

See  cases  cited  supra. 

See,  also,  Toohey  v.  Campbell,  24 
Mont.  13,  60  Pae.  Eep.  396;  Miles  v. 
Butte  etc.  Co.,  32  Mont.  56,  79  Pae. 
Eep.  549;  Sayre  v.  Johnson,  33  Mont. 
15,  81  Pae.  Bep.  389 ;  Murray  v.  Ting- 
ley,  20  Mont.  260,  50  Pae.  Eep.  724, 
19  Morr.  Min.  Eep.  137;  Bullerdiek  v. 
Hermsmeyer,  32  Mont.  541,  81  Pac. 
Eep.  334;  Hayes  v.  Buzard,  31  Mont. 
74,  77  Pac.  Eep.  423 ;  Sloan  v.  Byers, 
37  Mont.  503,  97  Pae.  Eep.  855;  Quig- 
ley  V.  Birdseye,  11  Mont.  439,  28  Pac. 
Eep.  741;  Kleinschmidt  v.  Greiser,  14 
Mont.  484,  37  Pao.  Eep.  5,  43  Am. 
St.  Bep.  652;  Creek  v.  Bozeman,  15 
Mont.  121,  38  Pao.  Eep.  459;  Ander- 
son V.  Cook,  25  Mont.  330,  64  Pao. 
Eep.  873,  65  Pac.  Eep.  113,  66  Pao. 
Eep.  504;  Hilger  v.  Zabel,  38  Mont. 
93,  98  Pao.  Eep.  881;  Bailey  v.  Tint- 
inger,   Mont. ,  122  Pac.  Eep. 

575. 
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"As  between  appropriators  the  one  first  in  time  is  first  in  right. "  ' 
The  State  law  of  appropriation  also  applies  to  the  State  lands  of 
Montana.* 

§  1867.  The  appropriation  of  water— Appropriation  from  ad- 
judicated streams. — ^Any  person  desiring  to  appropriate  water 
must  post  a  notice  in  writing  in  a  conspicuous  place  at  the  point  of 
intended  diversion,  stating  therein:  1.  The  number  of  inches 
claimed,  measured  as  hereinafter  provided.  2.  The  purpose  for 
which  it  is  claimed  and  the  place  of  intended  use.  3.  The  means  of 
diversion,  with  size  of  flume,  ditch,  pipe,  or  aqueduct,  by  which  he 
intends  to  divert  it.  4.  The  date  of  appropriation.  5.  The  name  of 
the  appropriator.  A  notice  must  be  filed  with  the  county  clerk, 
which,  in  addition  to  the  facts  required  to  be  stated  in  the  posted 
notice,  shall  contain  the  name  of  the  stream,  if  such  stream  has  a 
name,  and  if  not,  such  a  description  of  the  point  of  diversion  on 
such  stream,  with  reference  to  some  natural  object  or  permanent 
monument.  The  notice  must  be  verified  by  affidavit  which  must 
state  that  the  matters  and  facts  contained  in  the  notice  are  true.^ 

Within  40  days  after  posting  such  notice  the  appropriator  must 
commence  the  construction  of  his  works,  and  must  prosecute  the 
same  with  reasonable  diligence  to  completion.  And  a  failure  to 
comply  with  the  above  provisions  deprives  the  appropriator  of  the 
right  to  the  use  of  the  water  as  against  a  subsequent  claimant  who 
complies  therewith,  but  by  complying  with  these  provisions  the 
right  to  the  use  of  the  water  shall  relate  back  to  the  date  of  the 
posting  of  the  notice.^ 

The  State  intended  to  provide  a  method  for  the  appropriation  of 
water  in  addition  to  that  fixed  by  any  custom,  and  after  it  was 

sEev.     Codes,     1907,     See.     4845;  1  Eev.  Codes,  1907,  Sees.  4847,  4869. 

Thorpe  v.  Freed,  1  Mont.  651;  Alder  See,   also,    Murray   v.    Tingley,   20 

Gulch  etc.  Co.  v.  Hayes,  6  Mont.  31,  Mont.  260,  50  Pae.  Eep.  724,  19  Morr.' 

9  Pac.  Eep.  581;  Woolman  v.  Garrin-  Min.  Eep.  137;  Moyd  v.  Boulder  etc. 

ger,  1  Mont.  535,  1  Morr.  Min.  Eep.  Co.,  11  Mont.  435,  28  Pae.  Eep.  450. 

675;    Quigley  v.  Birdseye,   11   Mont.  2  Eev.  Codes,  1907,  Sees.  1848,  1849. 

439,    28    Pao.   Eep.    741;    Toohey   t.  See,  also,  Murray  v.  Tingley,  sapro; 

Campbell,  24  Mont.  13,  60  Pac.  Eep.     Bailey  v.  Tintinger, Mont. , 

396.  122  Pac.  Eep.  575. 

4  Laws,   1911,   Chap.   118,   p.   254; 
Laws,  1911,  Chap.  123,  p.  338. 
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passed  an  appropriation  might  be  made  either  by  a,ctual  diversion  or 
by  compliance  with  its  requirements.^ 

The  record  provided  for  and  records  of  declarations  of  rights  as 
provided  for,  when  duly  made,  shall  be  taken  and  received  in  all 
courts  of  the  State  as  prima  facie  evidence  of  the  statements  therein 
contained.* 

By  the  Act  approved  March  9, 1907,  provisions  were  made  for  the 
appropriation  from  adjudicated  streams,  subject  to  the  decision  of 
the  court.  A  notice  must  be  posted  at  the  point  of  the  intended  di- 
version, stating  therein:  1.  The  flow  claimed,  expressed  in  cubic 
feet  per  second.  2.  The  purpose  for  which  said  water  is  claimed 
and  the  place  of  intended  use.  3.  The  name  of  the  stream,  creek, 
spring,  canyon,  river,  or  ravine.  4.  The  name  of  the  appropriator 
or  appropriators.  5.  The  date  of  posting  said  notice.  The  work 
must  be  prosecuted  with  reasonable  diligence,  and  no  appropriator 
shall  acquire  any  rights  to  water  in  excess  of  the  carrying  capacity 
of  the  ditch,  nor  in  excess  of  the  amount  actually  needed  by  the 
appropriator  for  some  useful  or  beneficial  purpose.^  Within  40  days 
from  the  date  of  completion  of  the  works,  the  appropriator  shall 
file  with  the  clerk  of  the  district  court  in  the  proper  county  an  ap- 
plication in  writing  to  have  such  ditch  measured  and  the  capacity 
determined.  The  clerk  upon  the  receipt  of  such  application  shall 
enter  the  same  of  record,  and  thereupon  issue  an  order  directing  a 
competent  civil  engineer  to  proceed  to  measure  and  determine  the 
capacity  of  said  ditch  and  to  report  the  results  of  such  measurement, 
with  all  data  relative  to  the  same,  and  make  returns  to  the  court 
within  30  days  from  the  receipt  of  said  order.  Publication  of  said 
application  must  be  made  for  a  period  of  three  weeks,  and  any 
person  interested  in  the  waters  of  said  stream  may  file  with  the  clerk 
written  objections  to  such  appropriation.  The  clerk  of  the  court, 
immediately  after  the  expiration  of  the  period  of  publication,  on 
receipt  of  the  report  of  the  surveyor,  and  proof  of  publication,  shall 
file  the  same,  and  on  the  first  day  of  the  regular  or  special  term  of 
court  thereafter,  shall  present  all  papers  to  the  court  for  considera- 
tion. If  no  objections  are  filed,  the  court  shall  enter  an  order  allow- 
ing said  appropriation.  If  objections  are  made,  the  court  shall  fix 
a  day  for  hearing,  and  on  such  hearing  witnesses  may  testify,  and 

3  Bailey  v.   Tintinger,   Mont.  4  Eev.  Codes,  1907,  Sees.  4850,  4851. 

,  122  Pac.  Eep.  575,  BEer.  Codes,  1907,  Sec.  4871. 
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the  court  after  hearing  may  make  any  order  deemed  proper  in  the 
premises.  All  costs  and  expenses  of  such  proceedings  must  be  paid 
by  the  applicant,  and  the  said  water  right  shall  be  of  no  force  and 
efEect  until  the  same  shall  have  been  paid.  The  clerk  of  the  court 
must  keep  complete  and  accurate  record  of  all  surveys  and  reports 
made  in  accordance  with  the  above  provisions.  A  failure  to  comply 
with  the  provisions  of  the  Act  deprives  the  appropriator  of  the 
right  to  such  decree,  as  againsfta  subsequent  appropriator  who  com- 
plies therewith.  Any  person  appropriating  water  under  the  pro- 
visions of  the  Act  shall  be  subject  to,  bound  by,  and  shall  comply 
with  any  decree  of  the  court  adjudicating  the  waters  of  such  stream, 
as  fully  and  to  the  same  extent  as  if  said  person  or  persons  were 
original  parties  to  the  action  wherein  said  decree  was  made,  and  any 
water  commissioner,  appointed  by  the  court,  to  distribute  waters 
under  any  decree  shall  have  jurisdiction  over,  and  shall  distribute 
any  waters  appropriated  under  the  provisions  of  the  Act,  according 
to  priority.  8 

"In  all  streams,  creeks,  springs,  canyons,  rivers,  and  ravines,  in 
which  the  water  rights  therein  have  not  been  adjudicated  by  a  court 
of  competent  jurisdiction,  water  shall  be  appropriated  in  the  same 
manner  as  provided  by  law,  at  the  time  of  the  passage  of  this  Act." '' 

§  1868.  The  adjudication  of  existing  rights. — The  adjudication 
of  existing  water  rights  is  left  entirely  to  the  courts.  And  it  is 
provided  that  in  any  action  for  this  purpose  the  plaintiff  may  make 
any  or  all  parties  who  have  diverted  water  from  the  same  stream 
parties  to  such  action,  and  that  the  courts  may  in  one  judgment 
settle  the  relative  priorities  and  rights  of  all  the  parties  to  such 
action.  When  damages  are  claimed  for  the  wrongful  diversion  of 
water  in  any  such  action,  the  same  may  be  assessed  and  apportioned 
by  the  jury  in  their  verdicts,  and  the  judgment  thereon  may  be  en- 
tered for  or  against  one  or  more  of  several  plaintiffs,  or  for  or 
against  one  or  more  several  defendants.  In  any  action  concerning 
joint  water  rights,  or  joint  rights  in  water  ditches,  unless  partition 
of  the  same  kind  is  asked  by  parties  to  the  action,  the  court  shall 
hear  and  determine  such  controversy  as  if  the  same  were  several 
as  well  as  joint.^ 

6Eev.  Codes,  1907,  Sees.  4871-4880,         lEev.  Codes,  1907,  See.  4852;  Beach 
T  Bev.  Codes,  1907,  See.  4869.  t.  Spokane  Banch  Co.,  25  Mont.  367, 
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Decrees  adjudicating  the  rights  of  a  certain  stream  after  the  date 
thereof,  in  any  action  relating  to  such  waters,  are  prima  facie  evi- 
dence of  the  facts  therein  found.^  And  all  appropriations  made 
after  such  a  decree  shall  be  subject  to  the  same.^  So,  also,  with  ap- 
propriations pending  litigation.* 

Subsequent  appropriations  from  streams  formerly  adjudicated 
are  made  and  adjudicated  in  the  same  proceedings  through  the 
court,  as  discussed  in  another  section.^ 

§  1869.  ,  Standard  of  measurement. — ^By  the  Act  approved 
March  3,  1899,  it  was  provided  that,  "hereafter  a  cubic  foot  of 
water  (7.48  gallons)  per  second  of  time  shall  be  the  legal  standard 
of  the  measurement  of  water  in  this  State. "  i  "  Where  water  rights 
expressed  in  miner's  inches  have  been  granted,  100  miner's  inches 
shall  be  considered  equivalent  to  a  flow  of  two  and  one-half  cubic 
feet  (18.7  gallons)  per  second;  200  miner's  inches  shaU.  be  consid- 
ered equivalent  to  a  flow  of  flve  cubic  feet  (37.4  gallons)  per  second, 
and  this  proportion  shall  be  observed  in  determining  the  equivalent 
flow  represented  by  any  number  of  miner's  inches.  Provided,  that 
the  provisions  herein  shall  not  affect  or  change  the  measurement  of 
water  heretofore  decreed  by  a  court,  but  such  decreed  water  shall  be 
measured  according  to  the  law  in  force  at  the  time  such  decree  was 
made  and  entered."  2 

And  by  the  Act  approved  March  9, 1907,  it  was  further  proAdded : 
"Where  water  rights  have  been  decreed  in  statutory  or  miner's  inch 
measurement,  the  measurement  shall  be  by  cubic  feet  per  second,  and 
100  miner's  or  statutory  inches  shall  be  equivalent  to  a  flow  of  two 
and  one-half  cubic  feet  per  second,  and  this  proportion  shall  be  ob- 

65  Pao.  Eep.  106 ;  McNinch  v.  Craw-  2  Eev.  Codes,  1907,  See.  4867. 

ford,  30  Mont.  297,  76  Pae.  Eep.  698;  8  Eev.  Codes,  1907,  Sec.  4868. 

Sloan  V.  Byera,  37  Mont.  503,  97  Pae.  4  Eev.  Codes,  1907,  See.  4870. 

Eep.  855;  Ames  Eealty  Co.  v.  Big  In-  6  Eev.  Codes,  1907,  Sees.  4871-4880. 

dian   etc.    Co.,    146    Fed.    Eep.    166;  See,  for  appropriations  from  adju- 

Eyan  v.  Quinlan, Mont. ,  124  dicated  streams.  See.  1867. 

Pae.  Eep.  512;  Custer  Con.  M.  Co.  v.  lEev.  Codes,  1907,  Sec.  4854. 

City  of  Helena,  Mont. ,  122  2  Eev.  Codes,  1907,  Sees.  4855,  4856. 

Pae.  Eep.  567;  Hansen  v.  Larsen,  44  See  Salzar  v.  Smart,  12  Mont.  395, 

Mont.  350,  120  Pae.  Eep.  229;  Biel-  30  Pae.  Eep.  676;  Carron  v.  Wood,  10 

enberg  v.  Eyre,  44  Mont.  397,  120  Pao.  Mont.  500,  26  Pae.  Eep.  388. 

Eep.  243 ;  Boyd  v.  Huffiiie, Mont. 

,  120  Pao.  Eep.  228. 
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served  in  detennimng  the  eqiiivalent  flow  of  any  number  of  miner's 
or  statutory  inches."  ^ 

§  1870.  Administrative  officers — State  engineer. — The  office  of 
a  State  engineer  is  created  by  the  statute  of  Montana,^  but,  as  com- 
pared with  other  States,  the  duties  and  powers  of  that  official  are 
very  much  limited  and  prescribed.  He  is  to  be  appointed  by  the 
Governor  and  confirmed  by  the  senate,  receive  a  salary  of  $2500  per 
annum,  and  keep  his  office  in  the  State  capitol  building. 

His  powers  and  duties  are  prescribed  as  follows:  He  is  to  be 
the  chairman  of  the  Carey  Land  Act  Board ;  and,  with  the  approval 
of  the  State  board  of  land  commissioners,  he  shall  examine  tracts 
of  land  belonging  to  the  State  or  to  State  institutions,  and.  ascertain 
how  much  of  the  same  it  is  practicable  to  irrigate  and  report  to 
said  commissioners  the  probable  cost  of  an  irrigation  system  for  the 
same ;  and  when  directed  to  do  so  by  said  commissioners  shaU  pre- 
pare plans  and  specifications  for  any  irrigation  system.  He  shall 
become  conversant  with  the  waterways  of  the  State  and  the  needs 
of  the  State  as  to  irrigation  matters,  shall  make  the  measurements 
of  stream  flow,  co-operating  as  much  as  possible  with  the  United 
States  Geological  Survey,  and  keep  records  of  the  same  in  his  office, 
all  of  which  is  the  property  of  the  State.  He  shall  also  make  a 
biennial  report  to  the  Governor. 

§  1871.    Ditches  and  canals  and  rights  of  way  therefor. — The 

person  entitled  to  the  use  of  water  may  change  the  place  of  diver- 
sion, and  may  use  the  water  for  other  purposes  than  that  for  which 
it  was  originally  appropriated,  if  others  are  not  injured  thereby.^ 

3Eev.  Codes,  1907,  See.  4877.  Bep.  423;  Columbia  M.  Co.  v.  Holter, 
iRev.  Codes,  1907,  Sees.  2243-2247.  1  Mont.  296;  Alder  Guleh  etc.  Co.  v. 
See,  also,  Laws,  1911,  Chap.  128,  p.  Hayes,  6  Mont.  31,  9  Pac.  Rep.  581; 
152.  Meagher  v.   Hardenbrook,    11    Mont. 
lEev.  Codes,  1907,  See.  4842.  385,  28  Pac.  Eep.  451;  Middle  Creek 
See,  also,  Smith  v.  Denniff,  23  Mont.  T>.  Co.  v.  Henry,  15  Mont.  558,  39  Pac. 
65,  57  Pae.  Eep.  557,  24  Mont.  20,  60  Eep.  1054;  Carlson  v.  City  of  Helena, 
Pac.  Eep.  398,  50  L.  E.  A.  737,  81  43  Mont.  1,  114  Pae.  Eep.  110 ;  Han- 
Am.  St.  Eep.  408;  Helena  v.  Eogan,  sen  v.  Larsen,  44  Mont.  350,  120  Pac. 

26  Mont.  452,  68  Pae.  Eep.  798;  Id.,  Eep.  229;   Peatherman  v.  Hennessey, 

27  Mont.    135,    69    Pae.    Eep.    709;      43  Mont.  310, 115  Pae.  Eep.  983. 
Hayes  v.  Buzard,  31  Mont.  74,  77  Pac. 
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Water  may  be  turned  into  the  channel  of  a  stream  and  then  re- 
claimed; but  in  reclaiming  it,  water  already  appropriated  by  an- 
other must  not  be  diminished  in  quantity,  or  deteriorated  in 
quality.2 

Provisions  are  made  for  the  public  survey  of  ditches,  upon  notice, 
by  a  competent  civil  engineer,  and  the  map  made  by  the  surveyor, 
with  his  affidavit,  shall  be  filed  within  thirty  days  in  the  office  of  the 
clerk  and  recorder  of  the  proper  county  and  shall  be  prima  facie 
evidence  of  the  facts  therein  stated  in  all  courts  in  the  State  in 
actions  relating  to  said  ditch  and  water  rights.^ 

All  water  users  using  water  under  any  decree  are  required  to  con- 
struct and  maintain  suitable  headgates  and  measuring  devices. 
And  in  case  of  failure  to  do  this,  it  is  made  the  duty  of  the  water 
commissioner  not  to  apportion  or  distribute  any  water  through  such 
ditch.* 

Highways  must  be  protected  by  bridges  or  other  works,  and  the 
flooding  of  roads  is  prohibited.^ 

The  right  of  condemning  rights  of  way  for  ditches,  canals,  or 
other  works  is  given,  also  for  reservoir  sites  necessary  for  the  col- 
lection and  storing  of  water.^  General  condemnation  proceedings 
are  provided,  applicable  to  all  cases.''^ 

§  1872.  Reservoir  rights.^ — The  right  is  given  to  construct  res- 
ervoirs and  to  condemn  rights  of  way  for  the  same.^  "No  person 
shall  hereafter  fill,  or  procure  to  be  filled,  with  water,  any  dam  or 
reservoir  which  is  not  so  thoroughly  and  substantially  constructed 
as  that  it  wiU  safely  and  securely  hold  the  water  to  be  turned 
thereiQ.2 

"No  person  shall  hereafter  construct,  or  cause  to  be  constructed, 
on  a  stream,  any  dam  or  reservoir  to  accumulate  the  waters  thereof, 
except  in  a  thorough,  secure,  and  substantial  manner."  8 

2Eev.  Codes,  1907,  Sec.  4843;  Bea-  eEev.  Codes,  1907,  Sec.  7331. 

verhead  etc.  oo.  v.  Dillon  etc.  Co.,  34  7  Eev.  Codes,  1907,  Sees.  7330-7355. 

Mont.  135,  85  Pao.  Eep.  880;   Kelly  i  Eev.  Codes,  1907,  See.  4857. 

V.  Hynes,  41  Mont.  1,  108  Pae.  Eep.  2  Eev.  Codes,  1907,  See.  4864. 

785;  Smith  V.  Duff,  39  Mont.  382,  102  See     HoUenbeck    v.     Dingwell,     16 

Pao.  Eep.  984,  133  Am.  St.  Eep.  587.  Mont.  335,  40  Pae.  Eep.  863,  50  Am. 

3  Eev.  Codes,  1907,  See.  4866.  St.  Eep.  502. 

i  Eev.  Codes,  1907,  See.  4890.  3  Eev.  Codes,  1907,  See.  4865. 

B  Eev.  Codes,  1907,  Sees.  4858,  4859. 
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§  1873.  The  distribution  of  water. — ^In  all  cases  where,  by  vir- 
tue of  prior  appropriation,  there  shall  be  at  any  time  a  surplus  of 
the  water  diverted,  "over  and  above  what  is  actually  and  necessarily 
used  by  the  prior  appropriators,  such  appropriator  is  required  to 
turn  such  surplus  b^ck  into  the  stream  for  the  use  of  subsequent 
appropriators ;  and,  upon  failure  to  do  so  within  24  hours  after  de- 
mand, the  person  so  diverting  the  water  shall  be  liable  to  the  person 
injured  for  the  damage  resulting  therefrom.^ 

By  the  Act  approved  February  23,  1911,2  n  jg  provided  that  the 
water  of  adjudicated  rights  may  be  distributed,  not  by  administra- 
tive ofSeers  as  is  the  case  in  States  which  have  adopted  the  law  of 
State  control,^  but  by  commissioners  appointed  by  the  court,  which 
commissioners  are  officers  of  such  court.  It  is  provided  that  when- 
ever the  rights  to  the  use  of  water  have  been  adjudicated,  upon 
application  of  the  owners  of  at  least  10  per  cent  of  the  water  rights 
affected  by  any  decree  or  decrees,  to  the  district  court  having  juris- 
diction, the  court  is  given  the  authority,  in  the  exercise  of  its  discre- 
tion, to  appoint  one  or  more  commissioners  who  shall  have  authority 
to  measure  and  distribute  the  water  to  the  parties  entitled  thereto 
as  fixed  by  such  decree  or  decrees.  Where  two  or  more  commis- 
sioners are  appointed  he  may  appoint  one  of  them  chief  commis- 
sioner and  empower  him  with  authority  over  the  others.  Bach  com- 
missioner so  appointed  must  take  an  oath  of  office,  and  shall  hold 
office  during  the  irrigating  season  of  each  year  as  may  be  designated 
by  the  judge.  Authority  is  given  to  di^ribute  the  water  and  to 
incur  the  necessary  expenses  in  making  headgates,  such  expense  to 
be  assessed  against  the  respective  parties.  And  upon  the  written 
request  of  the  owners  of  at  least  51  per  cent  of  the  water  rights  of 
any  adjudicated  ditch  or  single  water  system  the  court  may  em- 
power the  commissioner  to  maintain  and  keep  in  reasonable  repair 
such  water  ditch  or  water  system  at  the  expense  of  the  owners 
thereof.  The  same  powers  as  sheriff  or  constable  is  conferred  upon 
a  commissioner  to  arrest  any  and  all  persons  interfering  with  the 
distribution  made  by  him.  Bach  commissioner  must  keep  a  daily 
record  of  the  amount  of  water  distributed  to  each  water  user,  and 
file  a  summary  with  the  clerk  of  the  court  monthly.    The  judge  may 

1  Rev.  Codes,  1907,  See.  4844.  s  For  the  laws  of  State  control,  see 

2  Laws,  1911,  p.  72,  repealing  Sees.      Chap.  68,  Sees.  1337-1367. 
4881-4889,  Eev.  Codes,  1907. 
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allow  as  a  charge  any  expenses  necessarily  incurred  by  tlie  commis- 
sioner in  the  discharge  of  his  duties,  in  the  employment  of  extra 
labor  when  necessary.  Such  expenses  must  be  reported  and  shall 
be  taxed  against  the  party  or  parties  for  whose  benefit  the  same 
were  incurred.  Expenses  are  also  allowed  the  commissioner  in 
telephoning  to  the  judge  for  instructions;  these  expenses  to  be  re- 
ported and  taxed  against  the  water  users  in  proportion  to  their  rela- 
tive rights.  Upon  filing  the  monthly  report  of  the  commissioners, 
the  judge  shall  make  an  order  apportioning  all  expenses  to  the  per- 
sons using  water  during  such  month  proportionately.  The  clerk  is 
to  notify  each  user  of  his  proportion  of  the  costs,  which  may  be 
modified  upon  motion.  After  the  order  of  the  court  fixing  the  fees 
and  compensation  of  the  water  commissioners  is  final,  it  shall  have 
all  the  force  and  effect  of  a  judgment  as  against  the  person  to  whom 
the  water  was  admeasured  and  for  whose  benefit  it  was  used.  Ex- 
ecution may  issue  upon  the  order  as  upon  a  judgment.  Provisions 
are  made  for  the  judge  to  hear  complaints  of  the  water  users,  and 
the  judge  may  give  proper  instructions  for  distribution.  The  judge 
may  remove  a  commissioner  and  appoint  another  at  his  discretion. 
If  any  commissioner  shall  fail  to  perform  any  of  the  duties  imposed 
upon  him  by  order  of  the  judge  of  the  district  court  he  shall  be 
deemed  guilty  of  contempt  of  court.* 

§  1874.  Corporations  and  companies. — Corporations  may  be 
organized  for  the  purpose  of  selling  and  disposing  of  water  to  others. 
And  any  one  having  the  right  to  use,  sell,  or  dispose  of  water,  who 
has  a  surplus  of  water  not  used  or  sold,  or  any  person  having  a  sur- 
plus of  water,  and  the  right  to  sell  and  dispose  of  the  same,  is 
required,  upon  the  payment  or  tender  to  the  persons  entitled 
thereto  an  amount  equal  to  the  customary  rates  per  inch,  to  convey 
and  deliver  to  the  person  such  surplus  or  unsold  water.  It  is  made 
the  duty  of  any  person  desiring  water  and  to  avail  himself  of  the 
above  to  construct  and  maintain  the  necessary  ditches  or  other 
works  to  receive  and  convey  the  surplus  water  so  desired  by  him. 
Appropriate  actions  at  law  or  in  equity  may  be  brought  to  enforce 

*  See  State  ex  rel.  Plynn  v.  District      State  ex  ret.  Pool  v.  District  Couit,  33 
Court,  33  Mont.  115,  82  Pac.  Eep.  450;      Mont.  267,  86  Pac.  Eep.  801. 
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the  above  provisions.  The  purchaser  can  not  sell  or  otherwise 
dispose  of  the  water  so  furnished  to  others.  ^ 

The  Civil  Code  contains  the  following  sections : 

"Any  person  having  the  right  to  use,  sell,  or  dispose  of  water, 
and  engaged  in  using,  selling,  or  disposing  of  the  same,  who  has  a 
surplus  of  water  not  used,  or  sold,  or  any  person  having  a  surplus 
of  water,  and  the  right  to  sell  or  dispose  of  the  same,  is  required, 
upon  the  payment  or'  tend^  to  the  person  entitled  thereto  an 
amount  equal  to  the  usual  and  customary  rates  per  inch,  to  convey 
and  deliver  to  the  person  such  surplus  of  unsold  water,  or  so  much 
thereof  for  which  said  payment  or  tender  shall  have  been  made, 
and  shall  continue  so  to  convey  and  deliver  the  same  weekly  so  long 
as  said  surplus  of  unused  or  unsold  water  exists  and  said  payment 
or  tender  be  made  as  aforesaid. 

"Any  person  desiring  to  avail  himself  of  the  provisions  of  the 
preceding  section  must,  at  his  own  cost  and  exp.ense,  construct 
or  dig  the  necessary  flumes  or  ditches  to  receive  and  convey  the 
surplus  water  so  desired  by  him,  and  pay  the  tender  to  the  person 
having  the  right  to  the  use,  sale,  or  disposal  thereof,  an  amount 
equal  to  the  necessary  cost  and  expense  of  tapping  any  gulch, 
stream,  reservoir,  ditch,  flume,  or  aqueduct,  and  putting  in  gates, 
gauges,  or  other  proper  and  necessary  appliances  usual  and  cus- 
tomary in  such  cases,  and  until  the  same  shall  be  so  done  the 
delivery  of  the  said  surplus  water  shall  not  be  required  as  provided 
in  the  preceding  section. 

"Any  person  constructing  the  necessary  ditches,  aqueducts,  or 
flumes,  and  making  the  payments  or  tenders  as  hereinbefore  pro- 
vided, is  entitled  to  the  use  of  so  much  of  said  surplus  water  as  said 
ditches,  flumes,  or  aqueducts  have  the  capacity  to  carry,  and  for 
which  payment  or  tender  is  made,  and  may  institute  and  maintain 
any  appropriate  action  at  law  or  in  equity  for  the  enforcement  of 
such  right,  or  recovery  of  damages  arising  from  a  failure  to  deliver 
or  wrongful  diversion  of  the  same. 

"Nothing  in  the  three  preceding  sections  shall  be  so  construed 
as  to  give  the  person  acquiring  the  right  to  the  use  of  water  as 
therein  provided  the  right  to  sell  or  dispose  of  the  same  after  being 
so  used  by  him,  or  prevent  the  original  owner  or  proprietor  from 

1  Eev.  Codes,  1907,  Sees.  4860-4863 ;  Helena  etc.  Co.  v.  Lynch,  25  Mont.  497, 
65  Pao.  Eep.  919. 
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retaking,  selling,  and  disposing  of  the  same  in  the  usual  and  cus- 
tomary manner,  after  it  is  so  used  as  aforesaid."  ^ 

In  the  case  of  Helena  Power  Transmission  Co.  v.  Spratt  ^  it  was 
held  that  a  foreign  corporation  authorized  by  the  laws  of  its  domi- 
cile to  construct  a  dam  and  electric  power  plant  on  a  river  in  Mon- 
tana did  not  have  the  power  of  eminent  domain.*  Later  in  the 
case  between  the  same  parties  ^  the  constitutionality  of  the  law 
newly  enacted  giving  this  power  was  upheld. 

A  corporation  to  supply  water  to  its  stockholders  for  irrigation 
and  domestic  purposes  is  only  liable  for  injuries  caused  by  its  works 
when.guilty  of  negligence.* 

§  1875.  Irrigation  districts. — The  statutes  of  Montana  provide 
for  the  organization  and  operation  of  irrigation  districts,  largely 
following  the  irrigation  district  laws  of  California.^  The  organiza- 
tion of  such  irrigation  districts  in  the  State  of  Montana  has  always 
differed  from  the  California  Act  in  this,  that  under  the  old  law  ^  it 
was  provided  that  the  petition  should  be  presented  to  the  county 
commissioners  for  that  purpose,  and  that  no  election  was  required 
for  the  organization  of  a  district,  as  is  usually  the  case.  The 
county  commissioners  were  granted  full  powers  to  organize  the 
same  and  specify  its  boundaries  upon  the  presentation  of  the  proper 
petition. 

By  the  Act  of  1909  ^  the  method  for  organization  is  still  further 
changed  in  this,  that  the  petition  is  presented  to  the  District  Court 
and  the  following  proceedings  had : 

Section  1  of  the  Act  provides  that  a  majority  in  number  of  the 
holders  of  title  or  evidence  of  title  to  lands  susceptible  of  irriga- 
tion from  the  same  general  source,  and  by  the  same  general  system 
of  works,  such  holders  of  title  also  representing  a  majority  in  acre- 

2  See  Civil  Code  of  Montana,  Sees.  6  Billings  Eealty  Co.  v.  Big  D.  Co., 
1897-1900;   State  ex  rel.  Crawford  v.  43  Mont.  251,  115  Pac.  Rep.  828. 
Minnesota,  20  Mont.  198,  50  Pac.  Eep.  i  For   irrigation   district   laws,   see 
420.  Chap.  70,  Sees.  1386-1432. 

3  35  Mont.  108,  88  Pae.  Eep.  773,  8  2  Eev.  Codes  Montana,   1907,   Sees. 
L.  E.  A.,  N.  S.,  567.  2309-2402. 

i  Laws  1907,  Chap.  23,  p.  38.  3  Laws  1909,  Chap.  146,  p.  254. 

S  Spratt  V.  Helena  P.  Transmission 
Co.,  37  Mont.  60,  94  Pae.  Eep.  631. 
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age,  may  propose  the  establishnient  and  organization  of  an  irriga- 
tion district. 

Section  2  provides  that  the  proceedings  for  the  establishment  of 
such  district  shall  be  enacted  by  filing  with  the  clerk  of  the  District 
Court  a  petition  signed  by  the  requisite  number  of  owners,  setting 
forth  (1)  the  name  of  the  proposed  district;  (2)  a  general  descrip- 
tion of  the  lands  to  be  included;  (3)  the  names  of  the  owners;  (4) 
the  source  from  which  the  lands  included  are  to  be  irrigated,  and 
the  character  of  the  works,  water  rights,  canals,  and  other  property 
which  it  is  proposed  to  acquire;  (5)  and  a  prayer  that  the  lands 
described  be  organized  as  an  irrigation  district.  The  petition  must 
be  accompanied  by  a  map  or  plan  of  the  district,  and  a  bond  or 
undertaking,  to  be  approved  by  the  District  Court  or  judge,  con- 
ditioned to  pay  all  costs  of  the  proceeding  in  case  the  organization 
of  the  proposed  district  is  not  effected. 

Section  3  provides  that  the  Court  or  Judge  shall  fix  the  time  or 
place  for  the  hearing  of  the  petition  and  direct  a  notice  to  be  given 
by  the  clerk  by  publication  in  a  newspaper  in  the  county  and  a 
notice  of  the  same.  The  clerk  is  required  to  mail  copies  of  the 
petition  and  notice  to  all  non-resident  owners  of  lands  lying  within 
the  district. 

Section  4  provides  that  the  Court  may  make  adjournments  from 
time  to  time.  And  at  the  hearing  all  persons  interested  may  ap- 
pear and  contest  the  necessity  or  utility  of  the  proposed  district  or 
any  part  thereof.  The  Court  is  required  to  hear  and  determine 
whether  aU  the  requirements  of  Sections  1,  2,  and  3  of  the  Act 
have  been  complied  with,  and  for  that  purpose  shaU  hear  all  com- 
petent and  relevant  testimony.  It  must  determine  what  lands  shall 
be  included  and  what  excluded.  If  it  is  found  that  the  petition 
substantially  complies  with  the  requirements  of  the  Act,  an  order 
must  be  made  as  follows :  (1)  Setting  forth  the  finding  ,and  allow- 
ing the  petition;  (2)  establishing  the  district;  (3)  giving  an  ac- 
curate description  of  the  lands  included;  (4)  dividing  the  district 
into  three  divisions;  and  (5)  appointing  three  competent  persons 
as  commissioners,  one  for  each  division,  to  conduct  the  affairs  of 
the  district.  This  order  is  made  conclusive  upon  all  the  owners  of 
land  in  the  district,  and  is  "final  unless  appealed  from  to  the 
Supreme  Court  within  sixty  days  from  the  date  of  entry."  Within 
thirty  days  a  copy  of  the  order  must  be  recorded  with  the  county 
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clerk  and  recorder  of  the  county  wherein  the  lands  included  within 
such  district  are  situated.  It  is  further  declared  that  the  district 
so  established  is  a  public  corporation  for  the  promotion  of  the 
public  welfare,  and  that  the  lands  included  therein  shall  constitute 
all  the  taxable  and  assessable  property  of  such  district  for  the  pur- 
poses of  the  Act. 

The  following  sections  declare  the  qualifications  which  the  com- 
missioners must  possess:  Prescribe  the  manner  of  their  organiza- 
tion; fix  their  compensation;  define  their  duties  and  powers;  and 
embody  directions  as  to  the  course  to  be  pursued  in  electing  com- 
missioners from  time  to  time ;  in  levying  taxes  for  the  maintenance 
of  the  district  or  for  the  purchase  or  acquisition  of  such  property  as 
may  be  necessary  to  effect  the  purposes  of  the  corporation,  and  the 
mode  to  be  pursued  in  the  issuance  and  sale  of  bonds  whenever  it 
becomes  necessary  to  obtain  funds  for  the  immediate  use  of  the 
district.  The  provisions  of  these  latter  sections,  in  general,  follow 
those  of  the  California  law.* 

§1876.  The  Carey  Act  in  Montana.— The  State  of  Montana 
comes  within  the  provisions  of  the  Carey  Act,  has  accepted  the 
same,  and  provided  for  operation  thereunder.^ 

For  the  purpose  of  the  operation  under  the  Act  the  Carey  Land 
Act  Board  is  created,  consisting  of  three  members,  the  State  Engi- 
neer, Secretary  of  State,  and  the  State  Examiner,  and  of  which 
board  the  State  engineer  is  chairman.  Full  powers  are  granted 
the  board  to  take  all  steps  necessary  to  comply  with  the  provisions 
of  the  Act  of  Congress.2  It  is  also  made  the  duty  of  the  board  to 
co-operate  with  the  National  Eeclamation  Service  where  possible.* 
Contracts  may  be  let  to  construction  companies  in  the  usual  manner. 

When  the  lands  are  opened  for  settlement  any  citizen  of  the 
United  States,  or  a  person  having  declared  his  intentions,  over  the 
age  of  21  years,  may  make  application  for  not  to  exceed  160  acres. 
The  application  must  be  accompanied  with  the  usual  water  right 
contract  and  25  cents  per  acre.     The  selling  price  of  the  land  is 

4  The  Act  has  been  declared  consti-  1  Rev.  Codes,  1907,  Sees.  2238-2282. 

tutional  by  the  Supreme  Court  of  2Eev.  Codes,  1907,  Sees.  2255-2282. 
Montana.    O  'Neill  v.  Yellowstone  Irr.  8  Eev.  Codes,  1907,  See.  2266. 

Dist., Mont. ,  121  Pao.  Eep. 

283. 
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fixed  by  the  board,  and  must  not  be  less  that  50  cents  nor  more  than 
$2.50  per  acre.  The  claimant  first  settling  upon  the  land  has  the 
prior  right  to  file  upon  the  same  within  sixty  days  after  the  lands 
are  opened  for  settlement.  The  usual  lien  is  given  the  contracting 
company  to  secure  the  payments  for  the  water  right. 

§  1877.  Provisions  in  aid  of  the  National  Reclamation  Act. — 
The  Government  of  the  United  States  is  authorized  to  appropriate 
the  water  of  streams  within  the  State  of  Montana  in  the  same  man- 
ner and  subject  to  general  conditions  applicable  to  the  appropria- 
tion of  waters  by  individuals.  Such  appropriations  shall  be  held 
valid  for  a  period  of  three  years  after  the  filing  of  the  appropriation 
notice,  but  shall  be  null  and  void  after  such  period  unless  the  work 
shall  have  been  comjnenced.^  The  right  of  condemnation  of  rights 
of  way  and  existing  ditches,  canals,  or  reservoirs  is  given  as  pro- 
vided by  law.2 

Rights  of  way  are  also  granted  over  State  lands.^  Provisions 
are  also  made  for  the  disposal  of  State  lands  in  accordance  with 
the  farm  units  as  fixed  by  the  United  States,  a,nd  that  no  title  to 
lands  under  such  projects  shall  pass  from  the  State  until  the  pur- 
chaser shall  produce  evidence  of  the  acquisition  of  the  right  to  the 
use  of  water  for  the  irrigation  of  such  lands  duly  issued  by  the 
United  States  Government.* 

§  1878.  The  pollution  of  waters. — The  poisoning  of  the  waters 
of  any  well,  spring,  or  reservoir  is  made  punishable  by  imprison- 
ment in  the  penitentiary  not  less  than  one  or  more  than  ten  years.^ 

The  putting  the  carcass  of  any  dead  animal,  or  offal  of  any  kind 
in  or  upon  the  banks  of  any  stream,  pond,  lake,  or  reservoir  from 
which  water  is  drawn  to  supply  the  inhabitants  of  any  city  or  town 
is  a  misdemeanor.2  The  depositing  of  sawdust,  bark,  or  debris 
from  sawmills  is  punishable  by  a  fine  not  exceeding  $500.^  The 
emptying  of  any  rubbish  or  filth  into  a  canal,  ditch,  or  reservoir  is 
made  a  misdemeanor.* 

1  Eev.  Codes,  1907,  Sec.  4846.        1  Rev.  Codes,  1907,  See.  8442. 

2  Eev.  Codes,  1907,  Sec.  4891.-        2  Rev.  Codes,  1907,  See.  8484. 

8  Rev.  Codes,  1907,  See.  2212.        s  Bev.  Codes,  1907,  Sees.  8797,  8798. 
4  Rev.  Codes,  1907,  Sec.  2211.        4  Rev.  Codes,  1907,  Sec.  8739. 
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§  1879.  Criminal  statutes. — The  failure  to  construct  proper 
bridges  over  roads,  or  the  injury  in  anywise  of  any  roads  or  high- 
ways is  made  punishable  for  every  offense  of  a  fine  of  not  less  than 
$25  nor  more  than  $100 ;  one-half  of  the  fine  to  go  to  the  benefit  of 
the  common  schools  and  the  other  half  to  the  person  informing  the 
nearest  magistrate.  ^  Also,  the  overflowing  of  highways  from  a  ditch 
is  made  punishable  by  a  fine  not  exceeding  $100.2  Every  person 
who  shall,  without  authority  of  the  owner,  take  water  from  any 
ditch,  flume,  or  reservoir,  or  who  interferes  with  any  gate  or  other 
appurtenance  is  guilty  of  a  misdemeanor.^ 

§  1880.  Riparian  rights  in  Montana. — The  statutes  of  the  State 
of  Montana  leave  one  in  doubt  as  to  whether  riparian  rights  are 
abrogated  in  Montana  or  not.  Certain  it  is  that  the  riparian  right 
of  an  owner  to  the  undiminished  flow  of  a  stream,  without  use,  is 
abrogated,  by  the  very  fact  that  the  right  of  appropriation  hy  non- 
riparian  owners  is  granted.  Again,  the  decisions  upon  the  subject 
are  by  no  means  decisive.  In  the  first  decision  upon  the  subject 
two  of  the  judges  were  not  able  to  agree,  and  the  third  did  not  sit 
in  the  case.i  But  it  seems  to  be  the  weight  of  authority  that  a 
riparian  owner,  by  virtue  of  such  ownership,  has  the  right  to  a  use 
of  so  much  of  the  water  flowing  by  his  lands  as  he  actually  applies 
to  a  beneficial  use  or  purpose,  and  that  the  inception  of  that  right 
is  the  inception  of  his  title  to  the  land.2  The  Federal  cases  upon 
the  subject  have  left  the  question  entirely  to  the  State,  evidently 
upon  the  theory  that  it  is  the  right  of  the  State,  either  by  express 
statute  or  by  Court  decision,  to  decide  this  question  for  itself.^ 

1  Eev.  Codes,  1907,  Sees.  4858,  4859.  v.  United  States,  143  Fed.  Eep.  740, 

2EeT.  Codes,  1907,  Sec.  8835.  74  0.  C.  A.  546;   WinterB  v.  United 

8  Eev.  Codes,  1907,  Sec.  8739.  States,  207  U.  S.  564,  52  L.  Ed.  340, 

1  Thorp  V.  Freed,  1  .Mont.  651.  28  Sup.  Ct.  Eep.  208;  Morris  v.  Bean, 

2  Smith  V.  Denniff,  24  Mont.  20,  60  146  Fed.  Eep.  423;  Cruse  v.  MeCauley, 
Pac.  Eep.  398,  50  L.  E.  A.  737,  81  96  Fed.  Eep.  369 ;  Howell  v.  Johnson, 
Am.  St.  Eep.  408.  89  Fed.  Eep.  556. 

8  See,  upon  the  subject :     Winters 
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§  1881.  Particular  features  of  the  State. — The  State  of  Ne- 
braska lies  wholly  within  the  Great  Plains  region.  In  general,  as 
far  as  the  precipitation  is  concerned,  it  may  be  considered  semi-arid. 
In  the  eastern  portion  of  the  State  there  is  plenty  of  rainfall,  and 
there  is  seldom  a  season  but  that  crops  can  be  brought  to  maturity 
without  the  artificial  application  of  water.  In  the  central  and 
western  portions  of  the  State  there  is  less  rainfall,  and  here,  again, 
there  are  often  seasons  when  irrigation  is  not  needed.  But  in  these 
portions  of  the  State  at  times  there  occur  a  number  of  seasons  in 
succession  when  in  the  summer  time  there  is  very  little  rainfall,  and 
many  of  the  crops  are  destroyed  on  account  of  the  drought.  The 
Platte  River  and  its  tributaries  form  the  principal  water  courses  in 
the  State.  The  North  Platte,  rising  in  the  mountains  in  Colorado 
and  flowing  north  through  a  portion  of  Wyoming,  unites  with  the 
South  Platte,  which  also  rises  in  Colorado,  in  Lincoln  County, 
Nebraska.  There  are  also  a  number  of  smaller  streams  which  flow 
into  the  Missouri  River.  The  soil  of  the  State  is  rich  and  deep  and 
capable  of  raising  immense  crops. 

(3420) 
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§  1882.  Irrigation  in  the  State. — ^Although  there  are  a  great 
many  irrigation  enterprises  in  the  State  of  Nebraska,  irrigation  has 
been  looked  upon  in  that  State  more  as  a  means  of  protection  in  sea- 
sons of  drought  than  as  an  absolute  necessity,  as  is  the  case  in  the 
States  that  are  strictly  arid.  In  seasons  of  plenty  of  rainfall  the 
ditches  and  canals  have  been  allowed  to  get  out  of  repair,  and  very 
little  use  was  attempted  to  be  made  of  them.  Then  would  come 
seasons  of  drought,  and  perhaps  when  it  was  too  late  there  would 
be  a  rush  to  repair  the  ditches  and  canals  in  order  to  utilize  the 
waters  of  the  streams.  At  times  the  works  would  be  repaired  only 
in  time  to  find  that  there  was  no  water  in  the  streams  to  fill  them. 
It  is  this  uncertainty  that  has  made  the  life  of  irrigation  enterprises 
precarious.! 

The  Carey  Act  does  not  apply  to  the  State  of  Nebraska,  the  lands 
not  being  considered  sufficiently  arid. 

Under  the  National  Reclamation  Act  the  Government  has  con- 
structed what  is  known  as  the  North  Platte  Project.  The  lands  to 
be  irrigated  from  this  project  lie  in  the  eastern  part  of  Wyoming 
and  the  western  part  of  Nebraska.  The  Pathfinder  Reservoir  has 
been  constructed,  with  an  area  of  21,774  acres.  The  irrigable  area 
in  Nebraska  is  107,000  acres,  and  22,000  in  Wyoming.  The  average 
rainfall  on  the  irrigable  area  is  fifteen  inches  per  annum.2 

Under  the  irrigation  district  law  a  number  of  districts  have  been 
organized  and  are  in  successful  operation.^ 

According  to  the  Census  Report  for  1910  the  total  number  of 
farms  irrigated  in  1909  was  1852,  as  against  1932  in  1899,  a  de- 
crease of  80,  or  4.1  per  cent. 

The  total  acreage  irrigated  in  1909  was  255,950  acres,  as  against 
148,538  acres  in  1899,  an  increase  of  107,412  acres,  or  72.3  per  cent. 

1  See  Eighth  Biennial  Eeport  of  the  Eepubliean  Eiver  Valley  and  Adja- 
State  Board  of  Irrigation,  1908-1910.  cent  Areas,  Nebraska,  by  G.  B.  Con- 

2  See  the  annual  reports  of  the  Eeo-  dra,  1907,  Water-Supply  Paper  No. 
lamation  Service,  subject:     Nebraska.  216,  V.  8.  Geological  Survey;  Geology 

See,  also,  report  of  Andrew  Weiss,  and  Water  Eesources  of  a  Portion  of 
project  engineer  of  the  North  Platte  the  Missouri  Eiver  Valley  in  North- 
project,  in  the  Eighth  Biennial  Ee-  eastern  Nebraska,  by  G.  E.  Condra, 
port  of  the  State  board  of  Irrigation,  1908,  Water-Supply  Paper  No.  215; 
1908-1910,  p.  19.  Surface  Water   Supply  of  Nebraska, 

3  For  further  information  upon  the  by  J.  C.  Stevens,  1909,  Water-Supply 
subject,    see    the    above    reports   and  Paper  No.  230. 

Geology  and  Water  Eesources  of  the 
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The  total  acreage  which  all  enterprises  were  capable  of  irrigating 
in  1910  was  429,225  acres.  The  acreage  included  in  projects  com- 
pleted or  under  construction  in  1910  was  680,133  acres. 

The  above  acreage  under  cultivation  is  classified  by  the  type  of 
enterprise  as  30,536  under  the  United  States  Reclamation  Service, 
300  acres  under  the  United  States  Indian  Service,  76,448  under  irri- 
gation districts,  78,605  in  c%operative  enterprises,  24,834  in  com- 
mercial enterprises,  and  45,227  in  individual  and  partnership  enter- 
prises. 

§  1883.  Criticism  of  the  Nebraska  Laws. — The  laws  governing 
the  subject  of  irrigation  and  water  rights  would  be  considered  inade- 
quate in  an  arid  State.  There  is  considerable  dissatisfaction  ex- 
pressed relative  to  the  same  in  the  last  report  of  the  State  board  of 
irrigation.  1  One  difficulty  appears  to  be  that  the  authorities  have 
attempted  to  adhere  too  closely  to  the  common  law  doctrine  of  ri- 
parian rights  as  to  the  use  of  the  waters  of  natural  streams  and  at 
the  same  time  to  allow  the  right  of  appropriation.  In  this,  as  in 
other  States,  where  there  is  not  a  sufficient  water  supply  for  all, 
the  right  to  the  use  of  the  waters  of  natural  streams  should  be  based 
upon  the  actual  applications  of  the  water  to  some  beneficial  use  or 
purpose.  The  law  also  has  been  defective  as  to  abandoned  projects. 
Upon  this  subject  the  last  report  of  the  State  board  of  irrigation 
has  this  to  say:  "More  than  500  claims  for  water  previous  to  the 
law  of  1895  have  been  adjudicated.  In  several  cases  no  physical 
work  has  been  performed.  Upon  perhaps  one-fourth  of  this  num- 
ber excavation  and  construction  has  not  been  prosecuted  beyond 
turning  a  few  furrows.  Pew,  if  any,  can  be  considered  fully  com- 
pleted. Vast  areas  of  land,  aggregating  thousands  and  thousands 
of  acres,  have  been  listed  in  these  claims,  to  which  water  has  never 
been  applied;  yet,  under  the  law,  this  land  can  not  be  included  in 
any  other  application,  and  the  board  is  powerless  to  grant  relief. 
The  Attorney-General  should  be  directed  to  institute  proceedings 
in  the  proper  courts  to  remove  this  restriction.  Claimants  who  can 
not,  or  will  not,  water  the  land  listed  in  the  appropriations  should 
be  forced  to  step  aside  and  give  some  one  else  a  chance. ' '  ^    But  by 

1  See  Eighth  Biennial  Eeport,  1908-  2  Eighth    iiiennial    Eeport,    supra, 

1910.  p.  25. 
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the  Act  of  the  legislature  approved  April  10, 1911,s  a  procedure  was 
provided  for  the  forfeiture  of  abandoned  rights,  and  thus  following 
the  recommendations  of  the  State  board. 

The  listing  of  private  lands  and  giving  a  person  or  corporation 
to  whom  an  appropriation  has  been  allowed  the  exclusive  right  to 
irrigate  such  lands  is  wrong  in  principle.  It  gives  the  appropriator 
an  interest  in  such  lands  without  the  consent  of  the  owners  of  the 
title. 

The  irrigation  district  law  in  Nebraska  has  given  considerable 
satisfaction.  As  stated  by  the  State  board  of  irrigation  in  their  last 
report:  "The  district  irrigation  system,  properly  conducted,  is  one 
that  is  the  most  permanent  and  economical  and  the  one  which  ex- 
perience has  shown  will,  in  time,  control  the  most  of  the  irrigation 
in  this  State."*  The  law,  however,  is  defective  in  not  having 
sufficient  State  control,  and  some  power  to  determine  the  feasibility 
of  such  projects  for  the  protection  of  all  parties  interested.^ 

§  1884.    Water   rights— Defined— Title   to   water— Priority. — 

The  State  constitution  of  Nebraska  contains  nothing  upon  the  sub- 
ject of  irrigation  or  water  rights. 

It  was  declared  by  the  Act  of  1895,  upon  the  subject  of  the  title 
to  the  water  within  the  State :  ' '  The  water  of  every  natural  stream 
not  heretofore  appropriated  within  the  State  of  Nebraska  is  hereby 
declared  to  be  the  property  of  the  public,  and  is  dedicated  to  the  use 
of  the  people  of  the  State,  subject  to  appropriation  as  hereinbefore 
provided.  1 

"Any  canal  constructed  for  the  purpose  of  developing  power  or 
any  other  useful  purpose,  and  from  which  water  can  be  taken  for 
irrigation,  is  hereby  declared  to  be  an  irrigation  canal,  and  all  laws 
relating  to  irrigation  canals  shall  be  deemed  applicable  thereto.^ 

3  Laws,  1911,  p.  503 ;  Comp.  Stats.,  That  the  use  of  water  for  irrigation 
1911,  See.  6426,  Chap.  93a,  Art.  II,  is  a  public  use,  see  Paxton  etc.  Co.  v. 
Sec.  18.  Farmers'   etc.   Co.,   45   Neb.   884,   64 

4  Eighth  Biennial  Eeport,  supra,  N.  W.  Eep.  343,  29  L.  E.  A.  853,  50 
p.  24.  Am.  St.  Eep.  585. 

5  For  irrigation  districts  in  Ne-  2  Comp.  Stats.  1911,  Sec.  6401, 
braska,  see  See.  1896.  Chap.  93a,  Art.  I,  Sec.  2a. 

1  Comp.     Stats.     1911,     Sec.    6450,  See,  also,  State  ex  ret  Patterson  v. 

Chap.'  93a,  Art.  II,  See.  42;  Laws,  County  Commrs.  of  Douglas  Co.,  47 
1895,  Chap.  69,  p.  260,  Sec.  42.  Neb.  428,  66  N.  W.  Eep.  434. 
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"The  right  to  divert  unappropriated  waters  of  every  natural 
stream  for  beneficial  use  shall  never  be  denied.  Priority  of  appro- 
priation shall  give  the  better  right  as  between  those  using  water 
for  the  same  purposes,  but  when  the  waters  of  any  natural  stream 
are  not  sufficient  for  the  use  of  all  those  desiring  the  use  of  the 
same,  those  using  the  water  for  domestic  purposes  shall  have  the 
preference  over  those  claiming  for  any  other  purpose,  and  those 
using  the  water  for  agricultuial  purposes  shall  have  the  preference 
over  those  using  the  same  for  manufacturing  purposes.^ 

"All  appropriations  for  water  must  be  for  some  beneficial  or 
useful  purpose,  and  when  the  appropriator  or  his  successors  in  inter- 
est ceases  to  use  it  for  such  purpose,  the  right  ceases."  * 

All  ditches  constructed  for  the  purpose  of  utilizing  waste,  seep- 
age, swamp,  or  spring  waters  of  the  State  are  governed  by  the  same 
laws  relative  to  priority  as  other  ditches :  Provided,  that  the  person 
upon  whose  lands  such  waters  first  arise  shall  have  the  prior  right 
to  the  use  of  the  same  for  all  purposes  upon  his  lands.^ 

"Canals  and  other  works  constructed  for  irrigation  or  water 
power  purposes,  or  both,  are  hereby  declared  to  be  works  of  internal 
improvement,  and  all  laws  applicable  to  works  of  internal  improve- 
ment are  hereby  declared  to  be  applicable  to  such  canal  and  irriga- 
tion works.® 

8  Oomp.     stats.     1911,     Sec.    6451,  Book  Irr.  Co.  v.  Willard,  75  Neb.  408, 

Chap.  93a,  Ait.  II,  Sec.  43.  106  N.  W.  Rep.  463;  Burson  v.  Percy, 

"As  between  appropriatoTS  the  one  77  Neb.   654,   110  N.  W.  Eep.  544; 

first  in  time  is  first  in  right."    Cobb,  Brinegar  v.  Copass,  77  Neb.  241,  109 

A.  S.,  See.  6778;  Coiap.  Stats.,  Chap.  N.  W.  Eep.  173;  Farmers'  etc.  Co.  v. 

93a,  Art.  I,  See.  7.  Brambaugh,  81  Neb.  641,  116  N.  "W. 

See,  also,  Crawford  Co.  v.  Hatha-  Eep.  512;  Eadford  v.  Wood,  83  Neb. 

way,  67  Neb.  325,  93  N.  W.  Eep.  781,  773,  120  N.  "W.  Eep.  458;  Farmers' 

60  L.  E.  A.  889,   108  Am.  St.  Eep.  etc.  Co.  v.  Cozad  Irr.  Co.,  65  Neb.  3, 

647;  Meng  v.  Coffey,  67  Neb.  500,  93  90  N.  W.  Eep.  951;  McCook  v.  Crews, 

N.  W.  Eep.  713,  60  L.  E.  A.  910,  108  70   Neb.   115,   102   N.  W.  Eep.  249; 

Am.    St.   Eep.    697;    Plattsmouth   W.  Kinkead  v.  Turgeon,  74  Neb.  580,  109 

Co.  V.  Smith,  57  Neb.  579,  78  N.  W.  N.  W.  Eep.  744,  7  L.  E.  A.,  N.  S.,  316. 

Eep.  275;  MeCook  Irr.  Co.  v.  Crews,  4  Comp.     Stats.     1911,    Sec.    6426, 

70  Neb.  115;   102  N.  W.  Eep.  249;  Chap.  93a,  Art.  II,  See.  18,  as  amend- 

Cline  V.  Stock,  71  Neb.  70,  98  N.  W.  ed.  Laws  1911,  p.  503. 

Eep.  454,  102  N.  "W.  Eep.  265;  Dunn  5  Comp.  Stats.,  Chap.  93a,  Art.  II, 

V.   Thomas,   69   Neb.   683,   96   N.  W.  See.  44. 

Eep.  142 ;   Topping  v.  Cohn,  71  Neb.  6  Comp.    Stats.     1911,    Sec.    6456, 

559,  99  N.  W.  Eep.  372;  Court  House  Chap.  93a,  Art.  II,  Sec.  48;  Paxton 
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"Water  for  the  purpose  of  irrigation  in  the  State  of  Nebraska  is 
hereby  declared  to  be  a  natural  want."  ^ 

§  1885.  Administrative  officers. — ^In  general,  as  to  the  division 
of  the  State  and  the  administrative  ofScers  controlling,  determining 
the  right  to  the  use  and  distribution  of  waters,  the  State  of  Ne- 
braska follows  the  scheme  of  the  State  of  "Wyoming,  hereinafter  dis- 
cussed.^ 

State  Board  of  Irrigation,  Highways,  and  Drainage. — ^At  the 
head  of  the  system  is  the  State  board  of  irrigation,  which  is  com- 
posed of  the  Governor,  Attorney-General  and  the  Commissioner 
of  Public  Lands  and  Buildings.  The  duties  of  this  board  are  similar 
to  the  duties  of  the  boa'rd  of  control  in  "Wyoming.^  The  Governor 
is  the  president  of  the  board,  the  of&ce  of  which  is  to  be  at  the  State 
Capitol.  The  secretary  of  the  board  is  the  State  engineer.  By  the 
Act  approved  March  29, 1911,  the  board  was  also  declared  to  be  the 
State  board  of  supervision  for  bridges.^  And  by  the  Act  approved 
April  8, 1911,  the  name  of  the  board  was  changed  from  that  of  State 
board  of  irrigation  to  the  above,*  both  of  which  Acts  conferred 
additional  duties.^ 

State  Engineer. — The  State  board  is  empowered  to  elect  a  secre- 
tary, who  shall  be  a  civil  engineer  of  general  theoretical  knowledge 
and  practical  skill  and  experience,  who  shall  be  known  as  the  State 
engineer.  He  shall  hold  office  for  a  term  of  two  years,  and  be  paid 
a  salary  of  $2500  per  annum.     The  secretary,  by  and  with  the  con- 

r.   Farmers'   etc.    Co.,   45   Neb.   884,  See,  also,  for  State  administration, 

64   N.   W.    Eep.    343,    29    L.    E.    A.  Chap.  68,  Sees.  1337-1367. 

853,    50    Am.    St.   Eep.    585;    Craw-  2  See  See.  2102. 

ford   County   v.   Hathaway,    60    Neb.  *  Laws  1911,  p.  392. 

754,  84  N.  W.  Eep.  271;  Id.,  61  Neb.  *Laws  1911,  p.  521. 

317,  85  N.  W.  Eep.  308;  W.,  67  Neb.  "  ^omp.     Stats.     1911,     Sec.    6412^ 


325,  93  N.  W.  Eep.  781. 


Chap.    93a,    Art.    I,    Sees.    4-10;    as 
amended.  Laws  1911,  pp.  498-500. 
Irrigation  canals,  etc.,  are  works  of         ^^^   ^^^^   Crawford   Co.   v.    Hath- 
internal   improvement.      Cummings   v.      ^^^^   gg   j^^^j,     ^^^^   g^   jj_   ^    ^^ 
Hyatt,  54  Neb.  35,  74  N.  W.  Eep.  411.      271;  Id.,  61  Neb.  317,  85  N.  W.  Eep. 
TComp.     Stats.     1911,     Sec.  6473,      303;  jd.,  67  Neb.  325,  98  N.  W.  Eep. 
Chap.  93a,  Art.  II,  Sec.  65.  781,  60  L.  E.  A.   889;   Cummings  v. 

1  For  Wyoming,  see  Chap.  104,  Sees.      Hyatt,   54   Neb.   35,   74  N.   W.  Eep. 
2097-2129.  411. 

215 — Klnn.  on  Irr. 
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sent  of  the  board,  shall  have  the  power  to  employ  an  assistant  State 
engineer,  to  draw  a  salary  of  $1500  per  annum.® 

Division  Superintendents. — The  State  is  divided  into  two  water 
divisions,  the  boundaries  of  which  are  given.''  There  is  one  super- 
intendent for  each  wa,ter  division,  elected  by  the  board ;  said  super- 
intendents to  be  paid  a  salary  of  $6  per  day  for  every  day  actually 
consumed  in  the  performance  of  their  duties.  ' '  The  superintendent 
of  each  water  division  aeting^for  the  State  board  shall  have  the 
immediate  control  and  direction  of  the  acts  of  the  water  commis- 
sioners and  of  the  distribution  of  water  in  his  water  division."  * 

By  the  Act  approved  April  8,  1911,^  it  was  provided  that  every 
person,  corporation,  or  association  owning  or  controlling  any  irri- 
gation -^orks  -must  furnish,  by  the  first  of  April  of  each  year,  the 
superintendent  of  each  division  a  list  of  aU  lands  to  be  watered 
through  each  headgate  and  measuring  device.  The  superintendent 
shall  use  such  lists  and  reports  as  a  basis  in  the  distribution  of 
waters  until  the  first  of  April  of  the  year  following. 

Water  Commissioners. — The  State  board  is  required  to  divide 
each  water  division  into  subdivisions,  the  boundary  lines  of  which 
shall  conform  to  the  division  lines  of  watersheds.  For  each  district 
there  shall  be  appointed  by  the  board  one  water  commissioner  for 
a  term  of  two  years,  at  a  salary  of  $5  per  day  for  the  time  actually 
engaged  in  such  duties.  It  is  made  the  duty  of  the  water  commis- 
sioner to  divide  the  waters  of  his  district  according  to  the  priority 
of  each  claimant,  under  the  direction  of  the  division  superintend- 
ent." 

§  1886.    The  measurement  of  water — Standard  of  measurement. 

— It  is  made  the  duty  of  the  State  engineer,  as  soon  as  practicable, 
to  measure  the  quantity  of  water  flowing  in  the  streams  of  the  State 
and  to  keep  a  record  thereof.  ^ 

6  Comp.    stats.    1911,    Sees.    6415-         8  Laws  1911,  p.  522. 

6417;    as   amended.   Laws    1911,    pp.  lo  Comp.    Stats.    1911,    Sees.   6441- 

499,  500.  6444,  Chap.  93a,  Art.  II,  Sees.  33-36; 

7  Comp  Stats.  1911,  Sees.  6409-  as  amended,  Laws  1911,  pp.  511,  512. 
6411 ;  as  amended.  Laws  1911,  pp.  i  Comp.  Stats.  1911,  See.  6425, 
497,  498.  Chap.  93a,  Art.  11,  Sec.  17;  as  amend- 

8  Comp.    Stats.    1911,    Sees.    6419-  ed,  Laws  1911,  p.  502. 
6422,  Chap.  93a,  Art.  II,  Sees.  11-14; 

as  amended,  Laws  1911,  pp.  500-502. 
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"The  standard  of  measurement  for  flowing  water,  shall  be  a  cubic 
foot  per  second  of  time,  both  for  determining  the  flow  of  water  in 
natural  streams  and  for  the  purpose  of  distributing  therefrom  when 
appropriations  have  been  made  for  direct  flow.  The  standard  of 
measurement  of  the  volume  of  water  shall  be  an  acre-foot,  equivalent 
to  43,560  cubic  feet,  and  when  water  is  stored  in  any  natural  or 
artificial  reservoir,  it  shall  be  used  for  determining  the  capacity  of 
such  storage  reservoirs,  the  amount  stored  and  the  amount  used 
therefrom.  What  is  known  as  the  miner's  inch  shall  be  regarded 
as  one-fiftieth  of  a  cubic  foot  per  second  in  all  cases. ' '  2 

§1887.  The  appropriation  of  water.— "The  United  States  of 
America  and  every  person,  association,  or  corporation  hereafter  in- 
tending to  appropriate  any  of  the  public  waters  of  the  State  of 
Nebraska  shall,  before  commencing  the  construction,  enlargement, 
or  extension  of  any  works  for  such  purpose,  or  performing  any  work 
in  connection  with  the  same,  or  before  taking  any  water  from  any 
constructed  works,  make  an  appUeation  to  the  State  board  for  a 
permit  to  make  such  appropriation."  The  proceedings  upon  such 
application  are  similar  to  those  in  Wyoming.  1 

"If  there  is  unappropriated  water  in  the  source  of  supply  named 
in  the  application,  and  if  such  appropriation  is  not  otherwise  detri- 
mental to  the  public  welfare,  the  State  board,  through  its  secretary, 
shall  approve  the  same."  If  there  is  no  unappropriated  water,  or 
if  a  prior  appropriation  has  been  made  to  water  the  same  land,  the 
application  shall  be  refused.  If  approved,  the  usual  certificate  must 
be  issued  to  the  appropriator.  The  date  of  the  priority  of  such  ap- 
propriation shall  be  from  the  filing  of  the  application.  2 

By  the  Act  approved  April  8, 1911,3  a  further  appropriation  may 
be  made  for  lands  which  already  have  an  appropriation,  but  which, 
in  times  of  scarcity,  have  not  enough  water  to  supply  their  needs. 
Such  appropriations  are  made  in  the  same  manner  as  above.  Right 
of  appeal  from  the  decision  of  the  board  is  allowed  to  the  proper 
District  Court, 

2Comp.    Stats.    1911,    See.     6440,  as  amended,  Laws  1911,  pp.  507-510. 

Chap.  93a,  Art.  11,  See.  32;  as  amend-  See,    also,    Farmers'    Irr.    Dist.    v. 

ed,  La^rs  1911,  p.  510.  Prank,  72  Neb.  136,  100  N.  W.  Eep. 

iSee  Sees.  286;  Eadford  v.  Wood,  83  Neb.  773, 

2Comp.    Stats.    1911,    Sees.    6436-  120  N.  W.  Eep.  458. 

6439,  Chap.  93a,  Art.  U,  Sees.  28-31;  3  Laws  1911,  p.  493. 
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Upon  the  subject  of  the  prosecution  of  the  work  to  perfect  an 
appropriation,  it  is  provided  that  within  six  months  after  the  ap- 
proval of  an  application  the  construction  of  the  work  must  be  com- 
menced, and  the  work  must  be  prosecuted  vigorously,  diligently, 
and  uninterruptedly  to  completion,  unless  interrupted  by  some 
unavoidable  and  natural  cause,  and  a  failure  to  comply  with  this 
section  shall  work  a  forfeiture^^of  the  appropriation  and  all  rights 
thereunder.* 

§  1888.  Determination  of  existing  priorities. — The  determina- 
tion of  all  existing  water  rights  is  left  entirely  to  the  State  board, 
both  as  to  the  method  and  amount  of  the  appropriation,  in  the  fol- 
lowing language: 

' '  It  shall  be  the  duty  of  the  State  board  to  make  proper  arrange- 
ments for  the  determination  of  priorities  of  right  to  use  the  public 
waters  of  1»he  State  and  determine  the  same.  The  method  of  deter- 
mining the  priority  shall  be  fixed  by  said  board. ' '  ^  The  method 
pursued  in  this  respect  has  been  discussed  in  a  previous  chapter.^ 

A  complete  record  must  be  made  and  kept  by  the  board  of  all 
adjudications.^ 

Each  appropriation  must  be  determined  in  its  priority  and 
amount,  by  the  time  at  which  it  was  made,  and  the  amount  of  water 
which  the  works  are  constructed  to  carry:  Provided,  that  such 
appropriator  shall  at  no  time  be  entitled  to  more  water  than  he  can 
beneficially  use :  Provided,  that  no  allotment  for  irrigation  shaU 
exceed  one  cubic  foot  per  second  of  time  for  each  seventy  acres 
nor  three  acre-feet  in  the  aggregate  during  one  calendar  year  for 
each  acre  of  land;  "neither  shall  it  exceed  the  least  amount  of  water 
that  experience  may  hereafter  indicate  as  necessary  for  the  produc- 
tion of  crops  in  the  exercise  of  good  husbandry."  *  Within  thirty 
days  after  the  determination  of  the  priorities  it  is  the  duty  of  the 
board  to  issue  a  certificate  to  the  owner.    An  appeal  may  be  had 

4Comp.     stats.    1911,    See.    6470,  s  Comp.     Stats.     1911,     Sec.    6427, 

Chap.  93a,  Art.  II,  Sec.  62.  Chap.  93a,  Art.  II,  Sec.  19;  as  amend- 

1  Comp.    Stats.     1911,    Sec.     6424,      ed.  Laws  1911,  p.  505. 

Chap.  93a,  Art.  n,  Sec.  16;  as  amend-  4  Comp.  Stats.  1911,  See.  6428. 

ed,  Laws  1911,  p.  502.  See  opinions,  Atty.-Gen.,  1901-2,  p. 

2  See     determination     by     boards,  310. 
Chap.  80,  Sees.  1585-1595. 
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from  the  order  of  the  board  to  the  District  Court  of  the  proper 
county  in  the  manner  provided  by  the  law.^ 

§  1889.  Proceeding  for  the  forfeiture  of  rights. — ^Following  the 
recommendations  of  the  State  board,  the  Act  of  the  legislature 
approved  April  10,  1911,^  provided  that  when  the  use  for  which  an 
appropriation  was  made  ceased,  that  the  right  ceased.  It  was  also 
made  the  duty  of  the  State  board  to  examine  into  the  condition  of 
every  water  appropriation  in  the  State,  and  into  the  condition  of  all 
ditches  and  canals  constructed  or  partially  constructed,  and  if  it 
appears  that  any  appropriation  in  the  State  has  not  been  used  for 
some  useful  purposes,  or  having  been  used  at  one  time  has  ceased 
to  be  used,  then,  in  that  case,  the  State  board  shall  appoint  a  place 
and  time  of  hearing,  and  shall  serve  notice  upon  the  parties  inter- 
ested to  show  cause  at  such  time  and  place  why  such  appropriation 
should  not  be  declared  forfeited  and  annulled.  And  if  it  appears 
that  such  appropriation  has  not  been  used,  as  above  stated,  the  same 
shall  be  declared  canceled  and  annulled.  An  appeal  may  be  taken 
in  such  cases  from  the  decision  of  the  board  to  the  District  Court 
of  the  proper  district. 

§  1890.  Reservoir  rights. — ^Reservoir  rights  are  granted  by  the 
statute  under  applications  for  a  permit  for  the  same  as  in  other 
cases.  1  Upon  the  approval  of  such  application  the  applicant  is  given 
the  right  to  impound  any  and  aU.  water  not  otherwise  appropriated, 
and  may  condemn  rights  of  way  as  in  other  cases.^  "The  owner 
or  owners  of  such  storage  reservoirs  shall  be  liable  for  all  damages 
arising  from  leakage  or  overflow  of  the  water  therefrom  or  from 
the  breaking  of  the  embankment  of  such  reservoir."  The  water 
from  reservoirs  may  be  turned  into  the  natural  stream  and  again 
taken  out,  "less  a  reasonable  deduction  for  seepage  and  evaporation, 
to  be  determined  by  the  State  engineer,  provided  no  prior  appro- 
priator  for  beneficial  use  shall  be  prejudiced  by  such  diversion. 

s  Comp.    Stats.    1911,    Sees.    6428-  i  For   the   appropriation  of   water, 

6435,  Chap.  93a,  Art.  II,  Sees.  20-27;  see  See.  1887. 

as  amended.  Laws  1911,  p.  506.  2  For     eondemnation     proceedings, 

iLaws  1911,  p.  508;  Comp.  Stats,  see  See.  1892. 
1911,  See.  6426,  Chap.  93a,  Art.  II, 
Sec.  18. 
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Rights  to  the  use  of  the  water  by  consumers  may  be  acquired  by 
applications  to  the  State  board.' 

§  1891.  Distribution  of  water. — ^The  division  superintendents 
and  water  commissioners  are  given  the  authority  to  supervise  the 
distribution  of  water  in  the  State  between  the  different  ditches 
and  canals.  1  It  is  also  provided  that  it  is  the  duty  of  the 
owners  of  the  main  ditches*  and  canals  to  appoint  a  super- 
intendent, whose  duty  it  shall  be  to  measure  the  water  through 
the  outlets  of  such  ditches  to  all  those  who  are  entitled  to  the  use 
of  the  same.  In  case  no  such  appointment  is  made  the  State  engi- 
neer may  make  it.  It  is  also  made  the  duty  of  every  person  entitled 
to  take  water  from  any  ditch  to  see  that  he  receives  no  more  water 
than  he  is  entitled  to.  And  if  he  knowingly  permits  such  extra 
water  to  come  to  his  land  from  such  works,  he  is  made  liable  in 
damages  to  any  person  who  shall  be  injured  by  such  extra  appro- 
priations of  water.2 

§  1892.  Ditches  and  canals — Rights  of  way — Condemnation 
proceedings. — ^Rights  of  way  are  granted  over  State  lands  or  over, 
through,  and  across  any  highway  in  the  State  without  compensa- 
tion :  Provided,  that  bridges  or  crossings  over  such  ditches  or  canals 
are  constructed  at  the  expense  of  the  owner.^  A  right  of  way  is 
also  given  to  conduct  water  into  or  along  any  of  the  natural  streams 
of  the  State,  due  allowance  being  made  for  evaporation  and  seepage, 
and  subject  in  all  cases  to  the  State  board.^ 

The  right  of  condemnation  is  also  given  all  persons,  companies, 
or  associations  of  rights  of  way  over  the  private  lands  of  others  for 
all  ditches,  canals,  or  other  works  of  this  nature,  and  full  proceed- 
ings provided  therefor.^ 

"No  tract  of  land  shall  be  crossed  by  more  than  one  ditch,  canal, 

SComp.     Stats.     1911,    See.     6464,  2Comp.     Stats.     1911,    Sec.    6453, 

Chap.  93a,  Art.  II,  See.  56;  as  amend-  Chap.  93a,  Art.  11,  See.  45. 

ed,  Laws  1911,  p.  516.  That  the  vvatei  must  be  leturned  to 

1  See  Sec.  1895.  the  stream  from  which  it  was  taken, 

2  Comp.  Stats.  1911,  Sees.  6461-  except  in  certain  instances,  see  Cobb. 
6463,  Chap.  93a,  Art.  II,  Sees.  53-55.  A.  S.,  1909,  Sec.  6777;  Comp.  Stats., 

1  Comp.     Stats.     1911,    Sec.    6448,      Chap.  93a,  Art.  I,  Sec.  6. 
Chap.  93a,  Art.  II,  See.  40.  s  Comp.    Stats.    1911,    Sees.    6447- 

6449;  Chap.  93a,  Art.  II,  Sees.  39-41. 
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or  lateral  without  the  written  consent  and  agreement  of  the  owner 
thereof  if  the  first  ditch,  canal,  or  lateral  can  be  made  to  answer 
the  purpose  for  which  the  second  is  desired  or  intended."  * 

By  the  Act  approved  April  8,  1911,  the  right  was  granted  to 
procure  rights  of  way  for  laterals  across  intervening  lands  and 
irrigation  canals.^ 

The  point  of  diversion  may  be  changed  and  extensions  may  be 
made  to  other  lands,  provided  others  are  not  injured  thereby,  upon 
petition  to  the  State  board.®  The  line  of  the  ditch  or  canal  must 
not  be  changed  so  as  to  interfere  with  the  use  of  its  waters  by  those 
entitled  thereto,  without  rendering  the  owner  liable  to  damages.''' 
Substantial  bridges  must  be  constructed  at  the  expense  of  all  ditch 
owners  at  the  intersection  of  the  same  and  roads ;  ^  also  bridges 
must  be  made  for  the  convenience  of  land  owners,  and  also  sufficient 
outlets  in  the  ditches  for  the  delivery  of  water,  with  substantial 
headgates,  and  measuring  devices  must  be  constructed.^ 

"All  ditches,  canals,  laterals,  or  other  works  used  for  irrigation 
purposes  shall  be  exempt  from  all  taxation,  whether  State,  county 
or  municipal."  ^^ 

§  1893.  Irrigation  corporations  and  companies — ^Duties  and 
powers  of. — Corporations  or  associations  may  be  organized  under 
the  general  laws  of  the  State  of  Nebraska  for  the  express  purpose 
of  constructing  and  operating  canals,  reservoirs,  and  other  works 
for  irrigation  and  water  power  purposes.  They  are  given  the  power 
to  borrow  money  and  to  mortgage  their  property  and  franchises  in 
the  same  manner  and  for  the  same  purpose  as  railroad  corpora- 
tions. ^    Mutual  irrigation  companies  may  be  organized,  where  there 

4Comp.    Stats.     1911,    Sec.    6402,  TComp.    Stats.     1911,    See.     6454, 

Chap.  93a,  Art.  I,  Sec.  3.  Chap.  93a,  Art.  II,  Sec.  46;  as  amend- 

See,   also,   Basmussen  t.  Blust,   83  ed.  Laws  1911,  p.  514. 

Neb.  678,  120  N.  W.  Eep.  184;  Pax-  sComp.     Stats.     1911,    Sec.    6466, 

ton  V.  Farmers'  etc.  Co.,  45  Neb.  884,  Chap.  93a,  Art.  II,  See.  58;  as  amend- 

64  N.  W.  Eep.  343,  29  L.  E.  A.  853,  ed.  Laws  1911,  p.  518. 

50  Am.  St.  Eep.  585.  9  Comp.    Stats.    1911,    Sees.    6459, 

s  Laws  1911,  p.  496.  6460,  Chap.  93a,  Art.  H,  Sees.  51,  52. 

6  Comp.     Stats.     1911,     Sec.    6403,  10  Comp.    Stats.    1911,    Sec.    6469, 

Chap.  93a,  Art.  I,  See.  5;  as  amended.  Chap.  93a,  Art.  II,  Sec.  61. 

Laws  1911,  p.  494.  1  Comp.     Stats.     1911,     See.    6455, 

Farmers'    etc.    Co.   v.    Gothenburg,  Chap.  93a,  Art.  II,  See.  47. 
73  Neb.  223,  102  N.  W.  Eep.  487. 
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is  no  purpose  of  deriving  a  revenue,  but  for  the  purpose  of  irrigat- 
ing the  lands  of  its  shareholders.^  Any  corporation  or  association 
may,  through  its  board  of  directors,  assess  the  shares,  stock,  or  inter- 
est of  the  stockholders  for  the  purpose  of  obtaining  funds  to  defray 
the  necessary  running  expenses.^ 

"Irrigation  works  constructed  under  the  laws  of  this  State  are 
hereby  declared  to  be  common  carriers."* 

By  the  Act  approved  April  fo,  1911,^  it  was  provided  that  the 
owner  or  operator  of  any  works  for  the  storage,  carriage,  or  diver- 
sion of  water,  except  irrigation  districts,  must  deliver  all  water 
legally  appropriated  to  parties  entitled  to  the  use  of  the  same  for 
beneficial  purposes,  at  a  reasonable  rate,  to  be  fixed  by  the  State 
railway  commission,  according  to  the  law  relating  to  common  car- 
riers. 

§  1894.  Sale  and  conveyance  of  water  rights. — "Whenever  any 
person,  persons,  or  corporation  owning  any  irrigation  ditch  or  canal 
shall  convey  by  deed  or  contract  the  right  to  use  the  water  from 
such  ditch  or  canal  for  any  tract  of  land  for  irrigation  purposes, 
such  deed  or  contract  shall  be  recorded  in  the  county  where  such 
land  is  situated,  in  the  same  manner  and  under  the  same  conditions 
as  d£eds  for  real  estate  are  recorded.  And  such  deed  or  contract, 
from  the  date  of  recording  thereof,  shall  be  binding  upon  the 
grantor  of  such  deed  or  contract,  his,  their,  or  its  successors  or  as- 
signs, and  aU  persons,  companies,  or  corporations  claiming  any 
interest  in  such  ditch  or  canal,  and  no  foreclosure  or  other  proceed- 
ings to  collect  money  from  or  to  subject  the  sale  of  the  property  of 
the  owners  of  such  ditch  or  canal  shall  in  any  manner  impair  the 
right  of  such  grantee,  his  heirs,  administrators,  or  assigns  to  the 
use  of  the  water  from  such  ditch  or  canal  in  the  quantity  and  man- 
ner provided  in  such  deed  or  contract."  l 

2  Comp.  Stats.  1911,  Sec.  6474;  ture  could  not  so  change  the  law  as  to 
Chap.  93a,  Art.  II,  See.  66.  make  stock  bought  and  fully  paid  as- 

3  Comp.    Stats.     1911,     Sec.     6475,      sessable. 

Chap.  93a,  Art.  II,  See.  67.  4  Comp.  Stats.  Neb.  1911,  Sec.  6475b. 

But  see  Enterprise  D.  Co.  v.  Mofflt,  s  Laws  1911,  p.  523 ;  Comp.  Stats. 

58    Neb.    642,    79    N.   W.   Rep.    560,  Neb.  1911,  See.  6475o. 

45  L.  E.  A.  647,  76  Am.  St.  Eep.  l'22,  i  Compiled  Stats.   Neb.   1911,   See. 

where   it   was  held  that   the   legisla-  6471. 
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§  1895.  Provisions  ia  aid  of  the  National  Reclamation  Act. — 
By  the  Act  approved  April  10, 1911,  ^  rights  are  given  to  the  United 
States  to  appropriate,  develop,  and  store  any  unappropriated  waters 
within  the  State :  Provided,  that  when  it  is  determined  by  the  of- 
ficers of  the  Reclamation  Service  that  any  water  so  developed  or 
stored  is  in  excess  of  the  needs  of  the  project,  it  shall  be  lawful  for 
the  United  States  to  enter  into  contracts  to  rent  or  sell  such  water 
under  the  terms  and  conditions  imposed  by  Act  of  Congress  and  the 
rules  and  regulations  of  the  United  States  to  any  person,  associa- 
tion, firm,  or  corporation  who  have  theretofore  been  granted  a  per- 
mit to  appropriate  water. 

Rights  of  way  are  also  provided  for  over  all  State  lands  for  the 
construction  of  the  necessary  works  for  these  projects.^  Also,  pro- 
vision is  made  for  the  organization  of  water  users '  associations.^ 

§  1896.  Irrigation  district  law  in  Nebraska. — Nebraska  is  one 
of  the  States  which  has  adopted  the  irrigation  district  law,^  taking 
the  same  largely  from  that  of  California,  with  the  more  important" 
amendments.^  In  this  section  we  will  discuss  only  such  phases  of 
the  Nebraska  district  law  as  are  peculiar  or  that  have  been  con- 
strued by  the  Court. 

Upon  the  subject  of  the  organization  of  such  districts  the  statute 
provides  that:  Whenever  a  majority  of  the  electors  "owning  not 
less  than  ten  acres  of  land  or  holding  leasehold  estates  of  not  less 
than  40  acres"  susceptible  of  irrigation  from  a  common  source  and 
by  the  same  system  of  works  they  may  present  a  petition  to  that 
effect  to  the  board  of  county  commissioners,  the  organization  of  the 
district  is  then  proceeded  with  in  the  usual  manner.^ 

After  the  organization  of  the  board  such  board  has  the  power  to 

1  Laws  1911,  p.  496.  3  The  Act  has  been  held  valid  by 

2  Comp.  Stats.  Neb.,  1911,  Chap.  83,      the  Supreme  Court  of  the  State. 

Art.  13,  Sec.  6047a.  Alfalfa    Irr.    Dist.    v.    Collins,    46 

3  Comp.  Stats.  Neb.,  1911,  Chap.  18,  Neb.  411,  64  N.  W.  Eep.  1086;  State 
Art.  1,  See.  2453a.  v.  Several  Parcels  of  Land,  81  Neb. 

iFor  a  full  discussion  of  this  law,  770,   114  N.  W.  Egp.  282;   Kearney 

see  Chap.  70,  Sees.  1386-1432.  v.   Woodruff,    115   Fed.   Eep.   90,   53 

2  Comp    Stats.    1911,    Sees.    6476-  C.  C.  A.  117;   Keith  Co.  v.  Citizens 

6542a,  Chap.  93a,  Art.  3,  Sees.  1-64;  Sav.  &  Loan  Assn.,  116  Fed.  Eep.  13, 

as  amended.  Laws  1911,  pp.  519,  520,  53  C.  C.  A.  525;  Perkins  v.  Grafi^  114 

524,  527,  529,  535,  537.  Fed.  Eep.  441,  52  C.  C.  A.  243. 
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enact  by-laws,  rules,  and  regulations  for  the  distribution  and  use  of 
the  water. 

"It  is  hereby  expressly  provided  that  all  waters  distributed  for 
irrigation  purposes  shall  be  apportioned  ratably  to  each  land  owner 
upon  the  basis  of  the  ratio  which  the  last  assessment  of  such  owner 
for  district  purposes  within  said  district  bears  to  the  whole  sum 
assessed  upon  the  district,  and  the  water  right  so  above  apportioned 
shall  attach  to  and  follow  the  tract  of  land  to  which  it  is  so  appor- 
tioned either  under  lease  or  sale." 

Provisions  are  also  made  for  the  exclusion  of  lands  which  become 
sub-irrigated.*  The  board  is  given  the  power  to  acquire,  by  pur- 
chase or  otherwise,  or  by  the  right  of  eminent  domain,  all  necessary 
rights  of  way,  works  already  constructed,  and  water  rights.®  Money 
may  be  borrowed  by  the  district  after  the  same  has  been  properly 
organized,  and  bonds  voted  therefor  and  sold  as  provided.^  "Said 
bonds,  and  the  interest  thereon,  shall  be  paid  by  revenue  derived 
from  an  annual  assessment  upon  the  real  property  of  the  district, 
and  all  the  real  property  of  the  district  shall  be  and  remain  liable  to 
be  assessed  for  such  payments  as  herein  provided. ' '  Town  lots  are 
also  included. '^  These  assessments  may  be  levied  and  collected  in 
the  usual  way.  Contracts  may  be  let  for  the  construction  of  the 
necessary  works.*  The  board  of  directors  or  other  officers  of  the 
district  are  prohibited  from  incurring  any  debt  or  liability  in  excess 
of  the  express  provision  of  the  Act.  Any  district  is  given  the  au- 
thority to  drain  lands  sub-irrigated  by  reason  of  the  lawful  use  of 

4Comp.     Stats.     1911,    See.     6484,  Dist.,  60  Neb.  310,  83  N.  W.  Eep.  83j 

Chap.  93a,  Ait.  3,  Sec.  9;  as  amended,  Willow  Springs  Irr.  Diet.  v.  Wilson, 

Laws  1911,  p.  534.  74  Neb.  269,  104  N.  W.  Eep.  165. 

See,   also,   Andrews  v.  Lillian  Irr.  i  Comp.  Stats.  1911,  Sees.  6490, 6491, 

Dist.,  66  Neb.  458,  92  N.  W.  Eep.  612,  Chap.  93a,  Art.  3,  Sees.  15,  16. 

97  N.  W.  Bep.  336.  8  Comp.  Stats.  1911,  See.  6498,  Chap. 

5  Comp.  Stats.  1911,  Sec.  6485,  Chap.  93a,  Art.  3,  Sec.  22;  as  amended, 
93a,    Art.    3,    See.    10;    as    amended.  Laws  1911,  p.  533. 

Laws,  1911,  p.  527.  See,  also,  Lincoln  etc.  Irr.  Dist.  v. 

See,  also,  Baltes  v.   Farmers'   Irr.  McNeal,  60  Neb.  613,  83  N.  W.  Eep. 

Dist.,  60  Neb.  310,  83  N.  W.  Bep.  83.  847;  Baltes  v.  Farmers'  Irr.  Dist.,  60 

6  Comp.  Stats.  1911,  Sec.  6488,  Chap.  Neb.  310,  83  N.  W.  Eep.  83;  Willow 
93a,  Art.  3,  Sec.  13 ;  as  amended.  Laws  Springs  Irr.  Dist.  v.  Wilson,  74  Neb. 
1911,  p.  529.  269,  104  N.  W.  Eep.  165. 

See,   also,  Baltes  v.   Farmers'   Irr. 
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the  water  from  its  canals.^  In  times  of  high  water  it  is  made  the 
duty  of  the  board  of  directors  to  keep  the  water  flowing  through 
the  ditches  and  canals  to  their  full  capacity,  when  the  water  can 
be  applied  beneficially  to  the  lands  thereunder.  It  is  further  pro- 
vided that  upon  the  filing  of  a  petition  signed  by  a  majority  of 
the  land  owners  requesting  that  certain  rules  and  regulations  be 
adopted  it  becomes  the  duty  of  such  board  to  provide  for  the  adop- 
tion and  enforcement  of  the  same  upon  the  following  subjects: 
Automatic  measuring  devices  both  at  the  main  gate  and  laterals; 
also  for  the  interchange  of  water  from  one  tract  to  another,  i*  Pro- 
visions are  made  for  the  changing  of  the  boundaries  of  districts.  ^^ 
Also,  provisions  are  made  for  the  disorganization  of  districts. 

By  the  Act  approved  April  8, 1911,i2  it  was  provided  that  irriga- 
tion districts  shall  be  liable  in  damages  for  negligence  in  delivering 
or  failure  to  deliver  water  to  the  users  from  its  canal  to  the  same 
extent  as  private  persons  and  corporations. 

§  1897.  Pollution  of  waters. — ^Any  person  erecting  any  dam  or 
other  obstruction  in  any  stream  causing  stagnant  water  thereby, 
which  is  injurious  to  the  public  health,  is  punishable  by  a  fine  not 
exceeding  $500. 

Putting  the  carcass  of  any  animal  in  any  spring,  branch,  or 
stream  is  punishable  by  a  fine  of  not  less  than  $2  nor  more  than  $40. 

The  putting  or  leaving  any  offensive  matter  of  any  kind  in  any 
creek,  river,  bay,  pond,  or  canal  is  punishable  in  any  sum  of  not 
less  than  $1  nor  more  than  $50.  And  if  such  nuisance  is  not  abated 
within  twenty-four  hours  after  notice  to  abate  the  same,  it  is  deemed 
a  second  offense,  and  every  like  neglect  of  each  twenty-four  hours 
thereafter  is  considered  an  additional  offense.^ 

§  1898.  Criminal  statutes. — ^Every  officer  of  any  corporation 
or  association,  or  person  owning  or  in  control  of  any  ditch,  reservoir, 

»  Comp.  Stats.  1911,  Sec.  6505,  Chap.  See,  also,   Andrews  v.   Lillian   Irr. 

93a,  Art.  3,  See.  29;  as  amended,  Laws  Dist.,  66  Neb.  458,  92  N.  W.  Bep.  612, 

1911,  p.  535.  97  N.  W.  Rep.  336 ;  State  v.  Several 

10  Comp  Stats.  1911,  Sec.  6507,  Chap.  Parcels  of  Land,  81  Neb.  770,  114  N. 
93a,  Art.  3,  See.  31;  as  amended,  Laws  W.  Eep.  282. 

1911,  p.  536.  12  Laws  1911,  p.  538;  Comp.  Stats. 

11  Comp.    Stats.    1911,    Sees.    6514-      1911,  Sec.  6542a. 

6519,  Chap.  93a.  Art.  3,  Sees.  38-43.  i  Comp.  Stats.  1911,  Sees.  7896-7899. 
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or  other  device,  for  appropriating  or  using  water,  and  any  person 
who  shall  wilfully  open  or  close,  change  or  interfere  with  any  head- 
gate  or  controlling  gate,  or  by  any  method  or  means  take  any  water, 
without  authority  of  the  State  board,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  be  fined  in  any  sum  not 
less  than  $100  nor  more  than  $1000,  or  imprisonment  in  the  county 
jail  not  exceeding  six  months,  at  the  discretion  of  the  Court,  and  an 
additional  fine  of  $500  for  eacjj  day  that  the  water  is  so  allowed  to 
run.i 

Any  superintendent  having  charge  of  a  ditch  or  canal  used  for 
irrigation  purposes  who  shall  neglect  or  refuse  to  deliver  water 
as  in  the  Act  provided,  or  any  person  who  shall  prevent  or  interfere 
with  the  proper  delivery  of  water,  is  guilty  of  a  misdemeanor.2 

The  flooding  of  roads  subjects  the  owner  of  the  works  to  a  penalty 
of  $10  per  day  for  each  day  such  road  is  obstructed  by  water.3 

The  wasting  of  mutual  artesian  waters  is  prohibited  under  severe 
penalty.* 

§  1899.  Riparian  rights  in  Nebraska. — ^As  regards  the  common 
law  of  riparian  rights  in  the  State  of  Nebraska  the  California  rule 
is  adhered  to,  that  the  two  doctrines  of  water  rights,  one  the  right 
of  a  riparian  proprietor  and  the  other  the  right  of  appropriation 
and  application  of  the  water  to  a  beneficial  use  by  a  non-riparian 
owner,  may  exist  and  do  exist  concurrently  in  the  State.  ^    It  is 

1  Comp.  Stats.  1911,  Sec.  6458,  Chap.  Eep.  142 ;  Courthouse  etc.  Co.  v.  WU- 
93a,  Art.  2,  See.  50;  as  amended,  Laws  lard,  75  Neb.  408,  106  N.  W.  Eep.  463; 
1911,  p.  515.  Kinkead  v.  Turgeon,  74  Neb.  580,  109 

2  Comp.  Stats.  1911,  See.  6465,  Chap.  N.  W.  Eep.  744,  7  L.  E.  A.,  N.  S.,  316; 
93a,  Art.  2,  See.  57.  Clark  v.  Cambridge  etc.  Co.,  45  Neb. 

3  Comp.  Stats.  1911,  See.  6468,  Chap.  798,  64  N.  W.  Eep.  239;  Eidemiller 
93a,  Art.  2,  See.  60.  Ice.  Co.  v.  Guthrie,  42  Neb.  238,  60 

4  Comp.  Stats.  1911,  Sees.  6406-6408,  N.  W.  Eep.  717,  28  L.  E.  A.  581;  Slat- 
Chap.  93a,  Art.  1,  Sees.  16-18.  terly  v.  Harley,  58  Neb.  575,  79  N.  W. 

1  Crawford  Co.  v.  Hathaway  (Hall),  Eep.  151;  Plattsmouth  W.  Co.  v.  Smith, 

60  Neb.  754,  84  N.  W.  Eep.  271,  93  57  Neb.  579,  78  N.  W.  Eep.  275;  Mc- 

N.  W.  Eep.  781,  60  L.  E.  A.  889,  108  Cook  etc.  Co.  v.  Crews,  70  Neb.  115, 

Am.   St.   Eep.   647;    Meng  v.   Coffey,  102  N.  W.  Eep.  249;  Gill  v.  Lydick, 

67  Neb.  500,  93  N.  W.  Eep.  713,  60  40  Neb.  508,  59  N.  W.  Eep.  104;  Bar- 

L.  E.  A.  910,  108  Am.  St.  Eep.  697;  ton  v.  Union  Cattle  Co.,  28  Neb.  350, 

Cline  V.  Stock,  71  Neb.  70,  98  N.  W.  44  N.  W.  Eep.  454,  7  L.  B.  A.  457,  26 

Eep.  454,  102  N.  W.  Eep.  265;  Dunn  Am.  St.  Eep.  340. 
V.   Thomas,  69   Neb.   683,   96   N.  W. 
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therefore  held  that  a  riparian  owner's  right  to  the  use  of  the  flow 
of  a  stream  passing  through  or  by  his  land  is  a  right  inseparably 
annexed  to  the  soil,  not  as  an  easement  or  appurtenance,  but  as  a 
part  and  parcel  of  the  land ;  such  right  being  a  property  right  and 
entitled  to  protection  as  such,  the  same  as  private  property  gen- 
erally; that  the  legislature  has  not  abolished,  nor  does  it  possess  the 
power  to  abolish,  the  right  of  riparian  proprietors  which  have  be- 
come vested,  except  as  such  rights  may  be  taken  or  impaired  for  a 
public  use  in  the  exercise  of  the  power  of  eminent  domain,  for  which 
compensation  must  be  paid.^ 

a  Crawf  Old  Co..  t.  Eathaway,  supra. 
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5  1900.  Particular  features  of  the  State. 
1 1901.  Irrigation  In  the  State. 
§  1902.  Criticism  of  the  Nevada  laws. 

§  1903.  State  constitution — Water  rights — Standards  of  measurement 
g  1904.  Administrative  officers — State  Board  of  Irrigation. 
§  1905.  Administrative  officers — State  engineer— His  powers  and  duties. 
§  1906.  Administrative  officers — Water  commissioners. 
§  1907.  The  appropriation  of  water — Applications  and  protests. 
§  1908.  The  appropriation  of  water — The  permit  or  refusal  thereof. 
§  1909.  The  appropriation  of  water — ^Independent  suits. 
§  1910.  The  appropriation  of  water — The  certificate. 
§  1911.  The  determination  of  existing  rights. 
§  1912.  Determination  of  existing  rights — ^Independent  suits. 
$  1913.  Ditches,  canals,  and  rights  of  way  for  the  same. 
§  1914.  The  installation  of  measuring  devices. 
§  1915.  Protecting  highways  from  damage. 

1 1916.  Administrative  officers — ^Bureau  of  Industry,  agriculture,  and  Irri- 
gation. 
§  1917.  Corporations  and  companies — ^Water  rights. 
§  1918.  The  Carey  Act  in  Nevada. 
S  1919.  Irrigation  district  law. 

S  1920.  Provisions  in  aid  of  the  National  Reclamation  Act 
§  1921.  Prohihiting  the  pollution  of  waters. 
§  1922.  Criminal  statutes. 
§  1923.  Riparian  rights  In  the  State. 

§  1900.  Particular  features  of  the  State. — The  State  of  Nevada 
lies  almost  wholly  within  the  "Great  Basin,"  which  also  extends 
on  the  east  beyond  Nevada,  and  includes  nearly  one-half  of  the  State 
of  Utah,  as  well  as  small  portions  of  Idaho  and  Wyoming.  The 
Great  Basin,  as  the  name  implies,,  comprises  a  vast  area,  char- 
acterized by  the  fact  that  within  its  rim  are  no  surface  streams 
which  empty  their  waters  either  into  the  ocean  or  into  other  streams 
which  flow  to  the  ocean.  The  precipitation  falls  within  irregular 
lines  throughout  the  State,  depending  largely  upon  the  topography. 
The  Great  Basin  is  by  no  means  a  single  broad  valley.  On  the 
contrary,  it  is  broken  by  irregular  mountain  ranges,  which  rise 
abruptly  from  nearly  level  plains.  Streams  of  water  issue  from 
some  of  these  mountain  ranges  and  flow  down  into  the  plains  below, 

(3438) 
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which  are,  for  the  most  part,  the  bottoms  of  ancient  lakes,  in  which 
thick  deposits  of  gravel,  sand,  and  clay  have  accumulated.  These 
streams  are  smaU,  and  empty  into  saline  lakes,  or  sink  into ,  the 
ground  and  disappear.  The  precipitation  varies  according  to  lo- 
cality from  four  inches  to  much  higher  in  the  upper  altitudes. 
Over  hundreds  and  even  thousands  of  square  miles  of  lower  moun- 
tains and  arid  plains  there  may  not  be  any  precipitation  at  all  dur- 
ing the  greater  portion  of  the  year.  The  climate  is  hot  and  dry  in 
the  daytime,  although  the  nights  are  generally  cool.  The  altitude 
ranges  from  about  4,000  to  11,000  feet  above  the  sea. 

The  rivers  and  streams  of  the  State  are  small,  and  those  which 
flow  continuously  throughout  the  year  may  be  regarded  as  excep- 
tional. The  Truckee,  Carson,  Walker,  and  Humboldt  Rivers  com- 
prise practically  the  main  water  supply  of  the  State.  There  are, 
however,  many  small  streams  and  many  springs,  both  hot  and  cold. 
These  are  all  utilized  to  the  greatest  possible  extent.  The  soil  in 
many  places  is  good  and  adaptable  to  the  many  crops  usually  grown 
in  a  temperate  zone.  In  many  places,  however,  the  soil  is  impreg- 
nated with  alkalies  to  such  an  extent  as  to  render  it  almost  valueless. 
The  winters,  as  a  general  thing,  are  mild  in  the  valleys,  with,  how- 
ever, considerable  cold  in  the  higher  altitudes.  The  entire  State 
may  be  said  to  lie  strictly  within  the  arid  region  of  the  country. 

§  1901.  Irrigation  in  the  State. — Owing  to  the  scanty  water 
supply,  the  topography  of  the  State,  being  a  succession  of  ranges 
of  mountains,  and  the  great  tracts  of  alkali  soil,  upon  which  noth- 
ing at  all  can  be  grown,  the  cultivation  of  land  by  means  of  irriga- 
tion in  the  State  of  Nevada  may  be  described  as  patchy.  There  are 
a  number  of  localities  in  the  State,  however,  which  have  been  de- 
veloped to  a  very  high  degree.  But  out  of  70,233,600  acres  of  the 
land  comprised  in  the  State  of  Nevada,  only  about  800,000  acres 
are  improved,  and  but  about  90  per  cent  of  this  area  is  irrigated. 
In  1900  there  were  504,168  acres  irrigated,  but  this  area  has  been 
increased  considerably  since.  The  trouble  has  been  in  the  past  that, 
owing  to  the  large  area  of  the  State  and  its  small  and  scattered 
water  supply,  much  of  which  comes  from  springs,  the  ranches  and 
farms  are  at  considerable  distance  from  each  other,  except  on  the 
western  border.  Whenever  a  spring  of  water  has  appeared  in  the 
broad,  barren  valleys  of  the  State  some  ranchman  has  bought  or 
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has  taken  up  a  small  tract  of  land,  sufficient  to  cover  the  source  of 
the  water,  and,  owning  this,  he  can  practically  control  thousands 
of  acres  of  grazing  land  and  at  the  same  time  he  irrigates  but  a 
small  tract  of  his  land.  As  for  the  cultivation  of  lands  without  the 
means  of  irrigation,  except  in  a  few  small  and  favored  localities,  it 
is  practically  out  of  the  question.  Even  dry  farming,  under  the 
new  scientific  methods,  is  not  considered  a  success,  owing  to  the 
fact  of  the  insufficient  rainfall  during  the  winter  and  spring  seasons. 
Again,  owing  to  the  multiplicity  of  small  ditches  taking  their  water 
from  the  small  streams,  many  conflicts  have  in  the  past  arisen  be- 
tween the  irrigators  as  to  the  distribution  of  the  water,  especially 
during  the  summer  season  when  the  supply  was  reduced.  Disputes 
of  this  character  have  been  sometimes  settled  by  private  agreements, 
but  more  often  recourse  has  been  had  to  the  courts.  The  expense 
of  lawsuits  for  the  adjudication  and  protection  of  water  rights  has 
been  a  heavy  burden  to  the  farmer  and  tended  to  a  widespread 
complaint  of  the  insecurity  of  property.  As  the  land  is  practically 
worthless  without  a  water  right,  the  main  value  depends  upon  an 
unimpeachable  claim  to  sufficient  water  to  irrigate.  If  this  claim 
is  liable  to  be  called  in  question,  the  value  of  the  property  will  fluc- 
tuate correspondingly.  Up  to  a  recent  period  irrigation- has  grown 
up  in  the  State  without  any  order  or  system,  each  man  or  group  of 
irrigators  taking  all  the  water  to  be  had,  regardless  of  the  use  of 
the  same,  and  caring  little  for  the  needs  of  others.  The  chief  in- 
terest of  the  State  has  been  in  mines,  and  until  during  the  last 
fifteen  years  very  little  attention  has  been  given  to  the  development 
of  agriculture,  so  that  wasteful  methods  of  water  distribution  have 
grown  up  and  fastened  themselves  upon  the  communities,  and  the 
legislature  was  slow  to  adopt  new  laws  for  radical  improvements 
along  these  lines,  i 

Now,  with  a  comprehensive  water  right  law,  with  the  acceptance 
of  the  provisions  of  the  Carey  Act,  and  with  the  operations  of  the 
Government  under  the  National  Reclamation  Act,  irrigation  devel- 
opment in  the  State  of  Nevada  within  the  next  decade  is  liable 
to  progress  more  rapidly.  The  State  is  just  entering  upon  its  stor- 
age period  of  this  development.  There  are  many  reservoir  sites 
throughout  the  State,  and  in  many  localities  plenty  of  flood  waters 
to  fill  them,  and  vast  tracts  of  fertile  land  needing  the  water.    But 

1  For  criticism  of  the  Nevada  law,  see  Sec.  1902. 


lEEIGATION  IN  THE  STATE.  3441 

as  all  of  the  water  flowing  in  the  natural  surface  streams  has  been 
long  since  appropriated,  the  only  method  of  an  extended  develop- 
ment of  agriculture  by  the  means  of  irrigation  is  by  the  construc- 
tion of  reservoirs  and  storing  the  flood  waters  now  permitted  to  run 
to  waste. 

The  Government,  under  the  provisions  of  the  National  Reclama- 
tion Act,  at  this  date  has  completed  a  portion  of  the  Truckee-Carson 
project,  and  the  land  is  rapidly  being  settled  upon.  "With  the  en- 
tire project  completed,  it  is  contemplated  to  irrigate  206,000  acres. 
Under  the  flrst  unit  there  are  90,723  acres.  During  the  season  of 
1909  there  were  32,000  acres  irrigated.  Besides  this,  there  is  the 
Walker  River  project  proposed. ^ 

Owing  to  the  fact  that  the  State  did  not  accept  the  provisions  of 
the  Carey  Act  until  1909,  very  little  has  been  accomplished  in  this 
direction.^ 

According  to  the  United  States  Census  Report  for  1910  the  total 
number  of  farms  irrigated  in  1909  was  2,406,  as  against  1,906  in 
1899,  an  increase  of  500,  or  26.2  per  cent. 

The  total  acreage  irrigated  in  1909  was  701,833  acres,  as  against 
504,168  in  1899,  an  increase  of  197,665,  or  39.2  per  cent. 

The  total  acreage  which  all  enterprises  were  capable  of  supplying 
with  water  in  1910  was  840,962  acres.  The  acreage  included  in 
projects,  either  completed  or  under  construction  in  1910,  was 
1,232,142  acres. 

The  acreage  irrigated  in  1909,  classified  by  type  of  enterprise, 
was:  United  States  Reclamation  Service,  30,000  acres;  United 
States  Indian  Service,  2,597  acres ;  co-operative  enterprises,  78,966 
acres ;  commercial  enterprises,  8,864  acres,  and  individual  and  part- 
nership enterprises,  581,406  acres.     It  will  be  noticed  from  the 

2  For  the  National  Eeelamation  Act,  Drainage,  1906,  Water-Supply  Paper 
Bee  Chap.  65,  Sees.  1235-1286.  No.  212,  by  E.  C.  La  Eue,   Thomas 

3  For  the  Carey  Act,  See.  See.  1918.      Grieve,  and  Henry  Thurtell,  U.  S.  Geo- 
For  the  general  discussion  of   the      logical  Survey,  1908;   Water  Storage 

Carey  Act,  see  Chap.  67,  Sees.  1312-  in  the   Tmekee  Basin,  Water-Supply 

1386.  Paper  No.  68,  by  Taylor,  U.  S.  Geo- 

See,  also,  upon  the  general  subject  logical  Survey,  1902;  The  Great  Basin, 

the  biennial  report  of  the  State  engi-  1911,  by  E.  C.  La  Eue  and  F.  F.  Hen- 

neer   of    Nevada,    Emmet   D.    Boyle,  shaw,   Water-Supply   Paper   No.   270, 

State   Engineer,    1910-1911 ;    Surface  TJ.  S.  Geological  Survey, 
Water    Supply    of    the    Great    Basin 
216— Klnn.  on  Irr. 
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above  that  no  acreage  is  reported  under  Carey  Act  projects  or  irri- 
gation districts. 

§  1902.  Criticism  of  the  Nevada  laws. — Our  criticism  of  the 
Nevada  laws  does  not  extend  so  much  to  the  present  laws  as  they 
now  exist,  but  to  the  great  delay  of  the  legislature  in  the  enactment 
of  any  laws.  In  this  respect  m5.tters  were  permitted  to  run  to  loose 
ends  for  a  great  many  years.  It  was  not  until  1907  that  a  compre- 
hensive water  law  was  adopted  by  the  legislature;  and  it  was  not 
until  1909,  fifteen  years  after  the  passage  of  the  Carey  Act  by  Con- 
gress, that  the  legislature  of  the  State  of  Nevada  saw  fit  to  accept 
its  provisions,  and  to  provide  for  operation  thereunder.  ^ 

The  powers  given  to  the  State  engineer  may  be  considered  by  some 
to  be  too  great  to  intrust  to  the  hands  of  one  man.  They  are  even 
greater  than  those  granted  to  the  State  engineer  of  Wyoming,  in 
that  he  has  the  arbitrary  power  to  determine  existing  rights  upon 
his  own  personal  examination  and  the  verified  statemeiits  of  the 
claimants  upon  the  stream,  the  rights  of  which  he  is  determining. 
The  saving  clause,  however,  is  that  his  determination  must  be  of 
record,  and  the  right  is  given  any  dissatisfied  party  to  bring  an 
independent  action  in  the  court,  and  have  the  whole  subject  adjudi- 
cated by  the  Court.  Eesort  is  also  had  to  the  criminal  statutes 
against  any  person  failing  after  notice  to  make  out  and  send  the 
State  engineer  his  statement  of  claim. 

With  the  new  irrigation  district  law  ^  and  the  new  law  accepting 
the  provisions  of  the  Carey  Act,  and  a  detailed  plan  for  its  operation 
within  the  State,^  as  well  as  the  main  features  of  the  Irrigation 
Code  of  1907,  we  can  find  no  great  fault.  At  least,  they  are  much 
better  than  the  State  had  before. 

§  1903.  State  constitution — ^Water  rights — Standard  of  meas- 
urement.— There  are  no  constitutional  provisions  relating  to 
waters  in  the  State  of  Nevada. 

From  the  time  of  the  Act  of  March  3,  1866,  the  legislature  of  the 
State  of  Nevada  from  time  to  time  passed  certain  Acts  attempting 
to  regulate  and  control  the  appropriation  of  watfers  within  the 

1  Tor  the  Carey  Act  in  Nevada,  see  2  See  Sec.  1919. 

Sec.  1918.  S  See  Sec.  1918. 
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State.^  But  it  was  not  until  the  Act  of  the  legislature,  approved 
February  26,  1907,  that  a  comprehensive  water  code  was  enacted, 
which  Act  also  created  the  office  of  State  engineer.^  This  code  was 
also  amended  in  1909  to  a  considerable  extent.^ 

Upon  the  subject  of  water  rights  and  the  appropriation  of  water 
within  the  State  the  Act  of  1907,  as  amended  by  the  Act  of  1909, 
provides : 

"Section  1.  All  natural  water  courses  and  natural  lakes,  and 
the  waters  thereof  which  are  not  held  in  private  ownership,  belont? 
to  the  State  and  are  subject  to  appropriation  for  beneficial  uses. 

"Sec.  2.  All  existing  rights  to  the  use  of  water,  whether  ac- 
quired by  appropriation  or  otherwise,  shall  be  respected  and  pre- 
served, and  nothing  in  this  Act  shall  be  construed  as  enlarging, 
abridging,  or  restricting  such  rights. 

"Sec.  3.  There  is  no  absolute  property  in  the  waters  of  a  natural 
water  course  or  natural  lake.  No  right  can  be  acquired  to  such 
waters,  except  a  usufructuary  right — the  right  to  use  it  or  to  dis- 
pose of  its  use  for  a  beneficial  purpose.  When  the  necessity  for 
the  use  of  water  does  not  exist,  the  right  to  divert  it  ceases,  and  no 
person  shall  be  permitted  to  divert  or  use  the  waters  of  a  natural 
water  course  or  lake,  except  at  such  times  as  the  water  is  required 
for  a  beneficial  purpose.* 

1  For  Act  of  1866,  see  Laws  Nevada,  amount  actually  benefloially  used,  see 
1866,  p.  202 ;  Gen.  Stat.  1885,  p.  108.      Twaddle  v.  Winters,  29  Nev.  88,  85 

For  the  general  construetion  of  the  Pao.    Rep.    280,    89    Pao.    Eep.    289; 

Act  of  1866,  see  Vansickle  v.  Haines,  Berry  v.  Equitable  ete.  Co.,  29  Nev. 

7  Nev.  249,  15  Morr.  Min.  Eep.  201;  451,   91   Pac.   Rep.   537;    Simpson   v. 

Dalton  V.  Bowker,  8  Nev.  190 ;  Hosier  Williams,   18  Nev.  432,   4  Pao.  Eep. 

V.    Caldwell,    7    Nev.    363 ;    Lake    v.  1213 ;  Boeder  v.  Stein,  23  Nev.  92,  42 

ToUes,  8  Nev.  285;  Brown  v.  Ashley,  Pac.  Eep.  867;  Union  M.  &  M.  Co.  v. 

16  Nev.  311,  13  Nev.  251;   Strait  v.  Dangberg,  81  Fed.  Bep.  73;  Rodgers 

Brown,  16  Nev.  317,  40  Am.  St.  Bep.  v.  Pitt,  89  Fed.  Bep.  420,  129  Fed. 

497;  Barnes  v.  Sabron,  10  Nev.  217,  4  Bep.  932;  GoteUi  v.  Gardelli,  26  Nev. 

Morr.  M.  Bep.  673.  382,  69  Pac.  Eep.  8. 

2  For  the  full  text  of  the  Act  of  A  prior  appropriator  of  water  for 
1907,  see  Laws  Nevada,  1907,  p.  30,  irrigation  did  not  employ  a  reason- 
Sees.  1-34.  able  and  economical  method  of  divert- 

3  See  Laws  Nevada,  1909,  p.  31,  ing  the  water  where  he  permitted  two- 
Sees.  1-11;  Eev.  Laws  Nevada,  1912,  thirds  of  the  water  diverted  to  become 
Sees.  4672-4705.  lost  in  a  swamp  without  any  good  ex- 

4  For  the  subject  of  the  appropri-  cuse  therefor,  and  such  surplus  water 
ator's    right    being    limited    to    the  was  subject  to  appropriation  by  a  sub- 
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"Sec.  i.  No  person  shall  be  permitted  to  divert  or  use  any  more 
of  the  waters  of  a  natural  water  course  or  natural  lake  than  suf- 
ficient, when  properly  and  economically  used,  to  answer  the  purpose 
for  which  the  diversion  is  made ;  nor  shall  any  person  be  permitted 
to  waste  any  such  water,  and  all  surface  water  remaining  after  use, 
unavoidable  wastage  excepted,  shall  be  returned  to  the  channel  by 
the  persons  diverting  the  sam*  without  unreasonable  delay  or  deten- 
tion. 

"Sec.  5.  (As  amended  by  the  Act  of  1909,  Section  1.)  The 
maximum  quantity  of  water  which  may  hereafter  be  appropriated 
for  irrigation  purposes  in  the  State  of  Nevada  shall  be  as  f oUows : 
In  all  parts  of  the  State  where  the  water  can  not  be  beneficially  used 
for  irrigation  for  a  greater  period  than  six  months  each  year, 
the  maximum  quantity  appropriated  for  each  acre  shall  not  exceed 
three  acre-feet  per  annum.  In  all  parts  of  the  State  where  water 
is  beneficially  used  for  irrigation  for  a  period  of  nine  months  or 
more  in  each  year,  the  maximum  quantity  of  water  that  may  be 
appropriated  shall  not  exceed  three  acre-feet  for  the  five  months 
beginning  May  15th  and  extending  to  October  15th  of  each  year  for 
each  acre  of  land  supplied,  and  the  maximum  quantity  of  water 
that  may  be  appropriated  for  each  acre  during  the  remainder  of 
each  year  shall  not  exceed  one-half  of  one  acre-foot  multiplied  by 
the  number  of  months  of  each  year  other  than  the  five  months  here- 
inbefore named  during  which  water  is  so  beneficially  used. 

' '  Sec.  6.  In  all  measurements  of  water  in  this  State  a  cubic  foot 
of  water  per  second  of  time  shall  be  the  standard  of  measurement. 

' '  Sec.  7.  The  prior  right  to  the  use  of  the  unappropriated  waters 
of  the  natural  water  courses  and  natural  lakes,  as  defined  in  this 
Act,  may  be  acquired  in  the  manner  provided  in  this  Act,  and  not 
otherwise."  " 

§  1904.  Administrative  ofQcers — State  board  of  irrigation.— 
Under  the  Act  of  the  legislature  approved  March  16,  1901,  ^  there 
was  created  a  State  board  of  irrigation,  consisting  of  the  Governor, 
Surveyor-General,  and  the  Attorney-General.  By  the  Act  of  Feb- 
ruary 26,  1907,  the  State  engineer  was  also  made  a  member  of  the 

sequent  appropriator.  Doherty  v.  Pratt,     7;  Bev.  Laws  Nevada,  1912,  Sees.  4672- 

Nev. ,  124  Pae.  Bep.  574.  4678. 

5  Laws  Nevada,  1907,  p.  30,  Sees.  1-  i  Laws  Nev.,  1901,  p.  72. 
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board,  and  the  Act  also  provided  that  lie  should  keep  the  record 
thereof  in  his  office.^  It  is  made  the  duty  of  this  board  to  subdivide 
the  State  into  water  divisions  and  districts,  as  may  seem  to  it  to  be 
advisable,  and  may  change  the  same  from  time  to  time.  It  may 
appoint  water  commissioners  and  fix  their  compensation. ^  The 
board  of  irrigation  may  make  such  rules  and  fix  such  penalties  as 
it  shall  deem  advisable  for  the  proper  and  economical  administra- 
tion of  the  waters  of  the  State.*  It  is  also  made  the  duty  of  the 
board  to  determine  the  irrigation  possibilities  of  the  State,  and  the 
best  methods  of  controlling  the  water  resources  of  the  State  in  co- 
operation with  the  United  States  Geological  Survey  and  the  United 
States  Department  of  Agriculture  and  the  Nevada  Experiment 
Station. 

§  1905.  Admimstrative  officers — State  engineer — His  powers 
and  duties. — ^The  Act  of  1907  then  proceeds  to  create  the  office  of 
State  engineer,  said  engineer  to  be  appointed  by  the  Governor  at  a 
salary  of  $3,600  per  year.  He  shall  keep  his  office  at  the  State  Cap- 
itol. "No  person  shall  be  appointed  as  State  engineer  who  does 
not  have  such  training  in  hydraulic  engineering  and  such  practical 
skill  and  experience  as  shall  fit  him  for  the  position."  i  He  must 
give  a  bond  in  the  sum  of  $5000  for  the  faithful  performance  of  his 
duties.2 

The  duties  of  the  State  engineer  are  prescribed  as  follows:  He 
shall  become  conversant  with  the  State  and  the  needs  of  the  State 
as  to  irrigation  matters,  and  in  his  reports  to  the  Governor  he  shall 
make  such  suggestions  as  to  the  amendment  of  existing  laws  or  the 
enactment  of  new  laws  as  his  information  and  experience  shall  sug- 
gest; and  he  shall  keep  in  his  office  full  and  proper  records  of  his 
work,  observations,  and  calculations,  all  of  which  shall  be  the  prop- 
erty of  the  State.  He  shall  co-operate  with  the  Secretary  of  the 
Interior  in  aU  work  of  construction,  operation,  maintenance,  and 

2  Laws  Nev.,  1907,  p.  30,  See.  21;  4  Laws  1903,  p.  18. 

Eey.    Laws    Nev.,    1912,    Sees.    4692,  l  Laws  Nev.,  1907,  See.  8,  p.  30,  as 

4706.  amended  by  Act  of  1909,  Laws  1909, 

8  For  water  commissioners  and  their  p.  32,  See.  2 ;  Eev.  Laws  Nev.,  1912, 

duties,  see  Sec.  1906.  See.  4679. 

Laws  Nev.,  1907,  p.  30,  Sees.  22,  23;  2  Laws  Nev.,   1907,  p.  30,   See.  9; 

Eev.    Laws    Nev.,    1912,    Sees.    4693,  Eev.  Laws  Nev.,  1912,  Sec.  4680. 
4694. 
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management  of  irrigation  works  under  the  National  Eeelamation 
Act.3  He  may  also  employ  an  assistant  engineer  and  office  clerks, 
and  he  and  his  assistants  are  entitled  to  traveliiag  expenses.*  He 
is  also  giyen  the  power,  in  the  first  instance,  and  without  the  aid  of 
any  hoard  of  control,  to  determine  existing  water  rights.^ 

§  1906.  Administrative  officers — Water  commissioners.^'Water 
commissioners  may  be  appointed  by  the  State  board  of  irrigation,  ^ 
whose  duty  it  shall  be  to  measure  and  divide  amongst  the  appro- 
priators  the  water  of  the  streams  according  to  the  priority  of  right 
and  the  amount  to  which  each  is  entitled.^  The  number  and  com- 
pensation of  the  water  commissioners  must  be  determined  by  the 
board,  and  said  commissioners  shall  be  and  act  under  the  direction 
of  the  State  engineer.* 

§  1907.  The  appropriation  of  water — Applications  a.nd  protests. 
— Any  one  desiring  in  the  future  to  appropriate  any  of  the  public 
waters  or  to  change  the  place  of  diversion  or  manner  of  use  of  water 
already  appropriated  shall,  performing  any  work  toward  such  end, 
make  an  application  to  the  State  engineer  for  permission  to  make 
the  same ;  the  statute  providing  that  the  prior  right  to  such  waters 
may  be  "acquired  in  the  manner  provided  in  this  Act,  and  not 
otherwise."  ^ 

Said  application  shall  set  forth  the  name  and  address  of  the  ap- 
plicant, the  source  from  which  such  appropriation  is  proposed  to  be 
made,  the  amount  thereof,  the  location  of  the  proposed  works,  the 
purpose  for  which  the  appropriation  is  desired,  and  if  for  irrigation 
a  description  of  the  land  and  the  area  thereof,  and  any  additional 
facts  required  by  the  State  engineer.  The  application  must  be  on 
a  form  furnished  by  the  State  engineer,  and  must  be  made  of  record 
in  his  office,  and  must  set  forth  all  facts  necessary  to  determine  the 
nature  and  amount  of  the  proposed  appropriation.    If  the  applica- 

s  For  the  National  Eeelamation  Act,  i  For    powers    and    duties    of    this 

see  Sees.  1235-1286.  board,  see  Sec.  1904. 

4  Laws  Nev.,  1907,  p.  30,  Sees.  10,         2  Laws  Nev.,  1907,  p.  30,  Sec.  22 
11,  12;  Eev.  Laws  Nev.,  1912,  4681-  Eev.  Laws  1912,  Sec.  4693. 

4683.  3  Laws  Nev.,  1907,  p.  30,  See.  23 

5  For  the  determination  of  existing     Eev.  Laws  1912,  Sec.  4694. 

rights,  see  Sec.  1911.  i  Laws  Nev.,  1907,  p.  30,  See.  7 

Eev.  Laws,  1912,  Sec.  4678. 
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tion  is  defective  it  must  be  returned  for  correction,  and  then  take 
priority  as  of  the  date  of  the  original  filing.^  If  said  application  is 
not  corrected  and  refiled  within  sixty  days  no  further  proceedings 
shall  be  had  on  the  same,  and  it  is  made  the  duty  of  the  State  engi- 
neer to  cancel  the  same.^ 

When  any  application  is  filed  in  compliance  with  the  Act  the 
State  engineer  shall,  within  thirty  days,  at  the  expense  of  the  appli- 
cant, publish  the  same  in  some  newspaper  of  general  circulation  in 
the  county ;  the  said  notice  to  contain  the  essential  facts  relating  to 
the  proposed  appropriation;  said  publication  to  continue  for  a 
period  of  at  least  once  a  week  for  four  successive  weeks.  Any  one 
interested  may  at  any  time  within  thirty  days  after  the  completion 
of  the  publication  file  with  the  State  engineer  a  written  protest 
against  the  granting  of  said  application,  stating  the  reasons  there- 
for, and  thereupon  the  State  engineer  shall  fix  a  time  for  the  hearing 
of  such  application  and  protest.  "Upon  such  hearing  the  State 
engineer  may,  in  his  discretion,  hear  evidence  in  support  of  or 
against  such  application,  and  shall  take  such  action  thereon  as  he 
may  deem  proper  and  just;  but  vested  rights  to  the  use  of  water 
shall  in  nowise  be  lost,  prejudiced,  or  impaired  by  failure  to  protest 
against  an  application  to  appropriate  under  the  provisions  of  this 
Act."* 

§1908.  The  appropriation  of  water— The  permit  or  refusal 
thereof. — li  there  is  no  unappropriated  water  iu  the  source  of 
supply,  or  such  change  of  place  of  diversion  or  manner  of  use  will 
in  any  substantial  way  invade  or  impair  the  rights  of  other  appro- 
priators,  the  State  engineer  shall  refuse  such  appropriation  and 
make  a  record  of  the  same,  and  return  the  application  so  endorsed 
to  the  appellant,  who  shall  not  prosecute  the  work  under  his  appli- 
cation so  long  as  such  refusal  shall  be  in  force,  under  penalty  of 
being  deemed  guilty  of  and  punished  for  a  misdemeanor.  If  there 
is  any  unappropriated  water  in  the  source  of  supply  named,  ' '  and 
the  appropriation  is  not  detrimental  to  the  public  welfare,  or  the 

2  Laws  Nev.,  1907,  p.  30,  Sec.  24;  4  Laws  Nev.,  1907,  p.  30,  Sec.  25,  as 
Eev.  Laws  1912,  Sec.  4695.  amended  by  Laws  1909,  p.  31,  Sec.  5; 

3  Laws  Nev.,  1907,  p.  30,  Sec.  25,  as  Eev.  Laws  1912,  See.  4696. 
amended  by  Laws  1909,  p.  31,  Sec.  5j 

Eev.  Laws  1912,  See.  4696.  ' 
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proposed  change  will  not  injure  the  rights  of  others,  the  State 
engineer  shall  approve  the  application,  and  set  a  date  prior  to  which 
the  work  of  diversion  must  begin,  and  a  date  prior  to  which  it  must 
be  completed,  make  a  record  of  the  same  in  his  office,  and  return 
the  application  so  endorsed  to  the  applicant,  who  is  then  authorized 
to  take  such  measures  as  may  be  necessary  to  perfect  his  appropria- 
tion or  change :  Provided,  however,  the  State  engineer  may  approve 
an  application  for  a  less  amoi^t  of  water  than  that  named  in  the 
application."  Any  applicant  who  shall  receive  a  permit  shall  ffle 
with  the  State  engineer,  within  thirty  days  after  the  time  required 
by  such  permit  for  the  commencement  of  the  work,  an  affidavit 
stating  the  time  when,  the  place  where,  and  the  amount  of  such  work 
which  has  been  done  under  said  permit.  "If  such  affidavit  shall  not 
be  so  filed  the  State  engineer  shall,  unless  good  cause  for  extension 
of  time  within  which  to  file  such  affidavit  be  shown,  cancel  said 
permit."  ^ 

The  fees  which  may  be  charged  by  the  State  engineer  are  speci- 
fied, certified  copies  of  all,  records  appertaining  to  an  application 
may  be  furnished  the  applicant,  and  the  State  engineer  is  directed 
to  use  the  seal  of  his  office.^ 

Upon  approval  of  an  application  in  whole  or  in  part  the  applicant, 
within  six  months  thereafter,  shall  furnish  the  State  engineer  a 
map  shelving  the  location  of  the  works,  the  source  of  appropriation, 
and  if  for  irrigation  the  land  upon  which  the  water  is  to  be  applied.^ 

§  1909.  The  appropriation  of  water — Independent  siiits. — As  is 
the  case  with  the  determination  of  rights,  ^  any  one  feeling  himself 
aggrieved  by  the  decision  of  the  State  engineer  in  refusing  his  ap- 
plication in  whole  or  in  part,  or  in  allowing  such  application  against 
his  protest,  may  bring  an  action  in  any  court  having  jurisdiction 
against  the  State  engineer  to  compel  him  to  reverse  or  modify  his 
decision,  and  all  parties  having  adverse  interests  to  the  party  bring- 
ing the  action  shall  be  joined  therein  with  the  State  engineer  as 
defendants.     Such  action  must  be  commenced  within  sixty  days 

1  Laws  Nev.,  1907,  p.  30,  See.  26,  Sees.  26a-26e  to  the  Act  of  1907,  su- 
as    amended   hj   Laws    1909,    p.    31,  pra;  Eev.  Laws  1912,  See.  4697. 
See.  6.  3  Laws  Nev.,  1907,  p.  30,  See.  28; 

2  Laws  1909,  p.  31,  Sees.  7-9,  adding  Eev.  Laws  1912,  See.  4702. 

1  See  See.  1912. 
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after  notice  in  writing  of  the  decision  of  the  State  engineer,  and 
shall  be  begun  and  prosecuted  in  all  respects  like  ordinary  civil 
actions  in  the  State,  and  shall  be  tried  de  novo  by  the  Court.  The 
right  is  also  given  for  further  appeal  from  the  decision  of  the  Court 
to  any  appellate  court  having  jurisdiction.^ 

§  1910.  The  appropriation  of  water — ^The  certificate. — Upon 
satisfactory  proof  being  made  to  the  State  engineer  that  any  appli- 
cation to  appropriate  water  has  been  perfected,  the  State  engineer 
shall  issue  to  the  applicant  a  certificate  setting  forth  the  name  of 
the  appropriator,  date,  source,  and  proposed  amount  of  appropria- 
tion, and  if  for  irrigation  a  description  of  the  land  to  be  irrigated, 
which  certificate  shall,  within  thirty  days  after  its  issuance,  be 
recorded  in  the  county  in  which  the  point  of  diversion  is  made,  as 
well  as  in  the  county  where  the  water  is  to  be  used.  The  priority 
of  such  new  appropriation  shall  date  from  the  filing  of  the  applica- 
tion in  the  State  engineer's  office. ^ 

§  1911.  The  determination  of  existing  rights. — The  determina- 
tion of  existing  water  rights,  in  the  first  instance,  is  left  entirely  to 
the  State  engineer  in  decidedly  summary  proceedings  by  the  fol- 
lowing method: 

The  State  engineer  is  required  to  prepare  for  each  stream  in  the 
State  a  list  of  the  appropriations  of  water  according  to  priority,  and 
in  order  to  make  such  a  list  he  shall  enclose  to  each  person  having 
a  claim  to  the  waters  of  any  stream  the  rights  to  the  waters  of  which 
he  is  about  to  determine,  a  blank  form,  on  which  said  claimants  shall 
present  in  writing  all  the  particulars,  showing  the  amounts  and 
dates  of  their  appropriations;  the  said  statement  to  include  the 
following:  The  name  and  address  of  the  claimant;  the  nature  of 
the  use  on  which  the  claim  for  an  appropriation  is  based ;  the  time 
of  the  commencement  of  such  use,  and  if  distributing  works  are 
required;  the  year  of  beginning  of  survey;  the  year  of  beginning 
of  construction;  the  year  when  completed;  the  year  of  beginning 
and  completion  of  enlargements;  the  dimensions  of  the  ditch  as 
originally  constructed  and  as  enlarged;  the  year  when  the  water 
was  first  used  for  irrigation  or  other  beneficial  purposes,  and,  if  for 

2  Laws  Nev.,  1907,  p.  30,  See.  27;  1  Laws  Nev.,  1907,  p.  30,  Sec.  29; 

Eev.  Laws  1912,  Sec.  4701.  Bev.  Laws  1912,  Sec.  4703. 
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irrigation,  the  amount  of  land  reclaimed  or  irrigated  the  first  year, 
the  amount  in  subsequent  years,  with  the  dates  of  reclamation,  and 
the  amount  of  land  such  ditch  is  capable  of  irrigating;  the  character 
of  the  soil ;  and  such  other  facts  as  will  show  a  compliance  with  the 
law  in  acquiring  the  appropriation,  and  the  rank  of  priority 
claimed,  The  statement  must  be  sworn  to  by  the  claimant.  "The 
failure  of  any  claimant  to  make  such  sworn  statement  within  ninety 
days  after  notice  that  such  staftement  is  required  by  the  State  engi- 
neer shall  be  punishable  as  a  misdemeanor  on  the  complaint  of  the 
State  engineer  or  any  of  his  assistants."  ^ 

It  is  then  made  the  duty  of  the  State  engineer  to  make  a  personal 
examination  of  such  stream  and  the  works  diverting  therefrom,  to 
include  the  measurement  of  flow,  unless  adequate  proof  is  available 
from  the  measurements  made  by  the  General  Government,  also  an 
examination  of  the  irrigated  lands  and  the  lands  susceptible  of  irri- 
gation, which  observations  and  measurements  shall  be  reduced  to 
writing  and  made  a  matter  of  record  in  his  office.  A  plat  of  the 
stream  showing  the  location  of  each  ditch  and  the  legal  subdivisions 
of  the  lands  must  also  be  made.2 

Within  thirty  days  after  the  preparation  of  the  list  of  priorities 
of  the  appropriation  of  the  use  of  the  waters  of  any  stream  it  is 
made  the  duty  of  the  State  engineer  to  issue  to  each  person,  associa- 
tion, or  corporation  therein  a  certificate  setting  forth  the  name  and 
address  of  the  appropriator,  the  priority  number  of  such  appropria- 
tion, the  amount  of  water  appropriated,  and  the  amount  of  prior 
appropriations,  and  if  such  appropriation  be  for  irrigation,  a  de- 
scription of  the  legal  subdivisions  to  which  said  water  is  to  be  ap- 
plied. And  he  shall  also  send  such  certified  list  to  the  county 
recorder  of  the  county  in  which  such  appropriations  shall  have  been 
made,  as  well  as  to  the  county  recorder  in  which  such  waters  are 
used,  where  such  lists  must  be  recorded.* 

§  1912.  Determination  of  existing  rights — ^Independent  suits. — 
There  is  no  appeal  allowed  by  the  statute  from  the  decision  or 

1  Laws  Nev.,  1907,  p.  30,  Sees.  14-  See,  also,  for  the  State  control  of 
16;  Eev.  Laws  1912,  Sees.  4685-4687.  waters,  Chap.  68,  Sees.  1337-1367. 

2  Laws  Nev.,  1907,  p.  30,  Sec.  17 ;  For  the  adjudication  of  water  rights 
Rev.  Laws  1912,  See.  4688.  hj  boards,  see  Chap.  79,  Sees.  1567- 

3  Laws  Nev.  1907,  p.  30,  Sec.  18;  1584. 
Eev.  Laws  1912,  Sec.  4689. 
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determination  of  the  State  engineer,  to  either  the  State  board  of 
irrigation  or  to  the  courts,  as  is  allowed  in  Wyoming,  ^  but  the  de- 
termination of  the  State  engineer  as  to  existing  rights  is  by  no  means 
final,  and  the  saving  clause  of  this  seemingly  arbitrary  method  for 
the  determination  of  such  rights  is  in  the  right  given  to  claimants 
to  bring  an  independent  action  in  the  courts  for  the  adjudication  of 
such  rights,  by  the  following  provision : 

"Any  party,  or  number  of  parties  acting  jointly,  "who  may  feel 
themselves  aggrieved  by  the  determination  of  the  State  engineer, 
may  bring  an  action  in  any  court  having  jurisdiction  against  such 
State  engineer  and  all  persons  having  adverse  interests  to  the  party 
or  parties  bringing  the  action,  to  have  their  respective  rights  deter- 
mined. Such  action  must  be  brought  within  one  year  after  the 
record  of  such  list  of  priorities  of  appropriation  has  been  recorded. 
Such  action  shall  be  tried  as  speedily  as  possible,  and  the  court  is 
authorized  to  employ  a  hydraulic  engineer  or  other  expert  to  ex- 
amine and  make  report  under  oath  upon  any  subject-matter  in  con- 
troversy, the  cost  of  such  employment  to  be  equitably  apportioned 
by  the  Court  and  charged  to  the  parties  to  the  suit  as  costs."  2 

§  1913.  Ditches,  canals,  and  rights  of  way  for  the  same. — ^It  was 
provided  that  any  person  or  persons  desiring  to  construct  and  main- 
tain a  ditch  or  flume  within  any  one  or  more  counties  of  the  State 
shall  make,  sign,  and  acknowledge  before  some  officer  entitled  to 
take  acknowledgments  a  certificate  specifying :  First,  the  name  by 
which  the  ditch  or  flume  shall  be  known ;  and,  second,  the  names  and 
places  which  shall  constitute  the  termini  of  said  ditch  or  flume. 
Such  certificate  shall  be  accompanied  with  the  plat  of  the  ditch  or 
flume,  and  shall  be  recorded  in  the  office  of  the  county  recorder  of 
the  county  or  counties  within  or  through  which  the  said  ditch  or 
flume  is  proposed  to  be  located ;  and  the  records  of  such  certificate 
or  plat  shall  give  constructive  notice  to  all  persons  of  the  matters 
therein  contained.  The  work  of  constructing  such  ditch  or  flume 
shall  be  commenced  within  thirty  days  of  the  time  of  making  the 
certificate  above  mentioned  and  shall  be  continued  with  all  reason- 
able dispatch  until  completed. 

It  is  further  provided  that  any  such  person  shall  have  the  right 

1  See  See.  2114.  2  Laws  Nev.,  1907,  p.  30,  Sec.  19 ; 

Eev.  Laws  1912,  See.  4690. 
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to  enter  upon  private  lands  for  the  purpose  of  examining  or  sur- 
veying the  same,  and  where  such  lands  can  not  be  obtained  by  the 
consent  of  the  owner  or  owners  thereof,  so  much  of  the  same  as  may 
be  necessary  for  the  construction  of  said  ditch  or  flume  may  be 
appropriated  by  the  said  person  or  persons,  after  making  compensa- 
tion therefor,  as  follows:  "Said  person  or  persons  shall  select  one 
appraiser,  and  said  owner  or  owners  shall  select  one,  and  the  two 
so  selected  shall  select  a  third.  In  case  the  owner  or  owners  shall 
from  any  cause  fail  for  the  period  of  five  days  to  select  an  appraiser 
as  hereinbefore  provided,  then  it  shall  be  the  duty  of  the  appraiser 
selected  by  the  person  or  persons  proposing  to  construct  said  ditch 
or  flume  to  select  a  second  appraiser,  and  the  two  so  selected  shall 
select  a  third ;  and  in  either  case  the  three  selected  shall,  within  five 
days  after  their  selection,  meet  and  appraise  the  lands  sought  to  be 
appropriated,  after  having  been  first  duly  sworn  by  some  officer 
entitled  to  administer  oaths,  to  make  a  true  appraisement  thereof, 
according  to  the  best  of  their  knowledge  and  ability.  If  such  per- 
son or  persons  shall  tender  to  such  owner  or  owners  the  appraised 
value  of  such  land,  they  shall  be  entitled  to  proceed  in  the  construc- 
tion of  the  ditch  or  flume  over  the  lands  so  appraised,  notwithstand- 
ing such  tender  may  be  refused:  Provided,  that  such  tender  shall 
always  be  kept  good  by  such  person  or  persons ;  and,  provided  fur- 
ther, that  an  appeal  may  be  taken  by  either  party  from  the  findings 
of  the  appraisers  to  the  district  court  of  the  district  within  which 
the  lands  so  appraised  shall  be  situated,  at  any  time  within  ten  days 
after  such  appraisement. ' ' 

The  person  or  persons  constructing  or  maintaining  such  ditch  or 
flume  are  given  the  right  to  the  undisturbed  use  of  the  same.  The 
Act  is  made  to  apply  to  ditches  and  fiumes  already  constructed  and 
extensions  already  made.^ 

It  is  also  provided  that  any  person  or  persons  owning  or  con- 
trolling any  ditches  diverting  the  waters  of  any  stream  in  and  onto 
the  lands  for  purposes  of  irrigation  may  construct  and  maintain 

1  Eev.  Laws  Nev.,  1912,  Sees.  4710-  Co.,  5  Nev.  44,  10  Morr.  Min.  Eep. 

4713.  370. 

See,  also,  Bames  v.  SabTon,  10  Neb.  In  regard  to  proceedings  for  con- 

217,  4  Morr.  Min.  Eep.  673 ;  Hobart  v.  demnation  of  land  and  rights  of  way, 

Ford,  6  Nev.  77;  Thorn  v.  Sweeney,  12  see  Eev.  Laws  Nev.,  1912,  Sees.  5606, 

Nev.  251;  Eobinson  v.  Imperial  S.  M.  et  teq. 
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waste  ditches  and  flumes,  and  the  right  of  way  for  the  same  is  given 
through:  the  lands  of  others.^ 

"Any  water  stored  for  irrigation  or  other  beneficial  purposes 
may  be  turned  into  the  channel  of  any  natural  stream  or  water 
course,  and  mingled  with  its  waters,  and  then  be  reclaimed,  but  in 
reclaiming  it,  water  already  appropriated  by  others  shall  not  be 
diminished  in  quantity. ' '  ^ 

§  1914.  The  installation  of  measuring  devices. — It  is  made  the 
duty  of  any  parties  using  any  of  the  public  waters  under  the  laws 
of  the  State  to  install  and  maintain  at  or  near  the  point  of  diversion 
a  good,  substantial  headgate  and  measuring  weir,  through  which 
said  waters  shall  flow,  and  constructed  according  to  the  uniform 
plan  and  specifications  prepared  and  furnished  free  of  charge  by  the 
State  engineer;  and  it  is  made  the  duty  of  the  State  engineer  to 
so  prepare  and  furnish  such  plans  and  specifications.  If  this  is  not 
done  by  the  owner,  it  may  be  done  by  the  water  commissioner,  acting 
under  the  instructions  of  the  State  engineer.  And  it  is  further  pro- 
vided that  the  owner  shall  be  deemed  guilty  of  a  misdemeanor  for 
so  failing  to  construct  such  devices.^ 

§  1915.  Protecting  highways  from  damage. — ^By  the  Act  of 
March  19,  1911,1  all  persons  conducting  water  across  any  highway 
for  any  purpose  are  required  to  construct  and  maintain  at  their 
own  expense  good  and  substantial  culverts  or  bridges  over  such 
crossing  and  shall  in  no  case  allow  any  stream  of  water,  diverted 
from  the  natural  channel,  to  flood  or  wash  away  any  public  road  or 
any  street  or  alley  in  any  unincorporated  town  of  the  State.  For 
failure  to  comply  with  the  provisions  of  the  Act,  such  owner  is 
subject  to  fine  and  imprisonment.^ 

§  1916.  Administrative  officers — Bureau  of  industry,  agricul- 
ture, and  irrigation. — ^By  the  Act  approved  March  17,  1911,i  there 
was  created  a  bureau  of  Industry,  Agriculture,  and  Irrigation,  to  be 

2  Eev.  Laws  Nev.,  1912,  Sec.  4714.  2  See  Eev.  Laws  1912,  Sees.  3045, 

8  Eev.  Laws  Nev.,  1912,  Sec.  4715.  3046. 

ILaws  Nev.,  1909,  p.  86,  Sees.  1-4;  iLaws  Nev.,  1911,  p.  75,  Sees.  1-29; 

Bev.  Laws  1912,  Sees.  4707-4709.  Eev.  Laws  1912,  Sees.  4486-4494. 
1  Laws  Nev.,  1911,  p.  96,  Sees.  1,  2. 
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composed  of  the  Governor,  surveyor  general,  attorney  general,  State 
engineer,  and  one  other  member  to  be  appointed  by  the  Governor, 
the  office  of  which  was  thereby  created,  who  shall  be  entitled  the 
Commissioner  of  Industry,  Agriculture,  and  Irrigation,  and  of  which 
board  the  Governor  shall  be  chairman  and  the  said  commissioner  the 
secretary.  The  duties  of  said  board  are  prescribed,  as  far  as  this 
work  is  concerned,  as  follows :  First,  to  be  made  a  bureau  of  infor- 
mation for  outside  inquirers,  concerning  avenues,  openings,  and 
opportunities  for  industrial,  agricultural,  irrigation,  and  reclama- 
tion enterprises  in  the  State ;  third,  to  initiate  an  exhaustive  study 
of  industrial,  agricultural,  irrigation,  and  reclamation  problems  of 
the  State ;  fourth,  to  undertake  and  conduct  reasonable  and  practi- 
cal explorations  and  experiments  to  determine  the  feasibility  of 
reclaiming  favorable  portions  of  the  State  by  utilizing  the  sub- 
surface waters ;  fifth,  to  have  control  of  the  selection,  management, 
and  disposal  of  all  lands  granted  the  State  under  the  provisions  of 
the  Carey  Act.  For  the  purpose  of  carrying  out  the  provisions  of 
the  Act,  there  was  appropriated  the  suin  of  $25,000.2 

§  1917.  Corporations  asd  companies — ^Water  rights. — ^By  the 
Act  of  March  23, 1911,^  a  public  service  commission  was  created,  to 
be  known  as  and  styled  "Public  Service  Commission  of  Nevada." 
The  terms  "public  utility,"  within  the  meaning  of  the  Act,  shall 
embrace  every  corporation,  company,  individual,  association  of  in- 
dividuals, and  lessees,  trustees,  or  receivers  appointed  by  any  court, 
which  may  now  or  hereafter  operate  and  control  any  plant  or  equip- 
ment, or  part  of  a  plant  or  equipment  within  the  State  for  the  pro- 
duction, delivery,  or  furnishing  for  or  to  other  persons,  firms,  asso- 
ciations, or  corporations,  among  other  things,  "water  for  business, 
manufacturing,  agriciiltural,  or  household  use,  or  sewerage  service, 
whether  within  the  limits  of  municipalities,  towns,  or  villages,  or 
elsewhere." 

Upon  complaint  a  hearing  is  provided  for.  "If,  upon  such  hearing 
and  due  investigation,  the  rates,  tolls,  charges,  schedules,  or  joint 

2  Note. — ^It  Eeems  to  the  author  from  would  have  been  to  have  passed  the 

the  above  Act  that  the  State  of  Ne-  law  accepting  the  provisions  of  the 

vada  has  jnst  awakened  to  its  possi-  Carey  Act  about  fifteen  years  earlier. 
bUities.     One  of  the  best  advertise-  iLaws    1911,   p.    322;    Bev.    Laws 

ments  that  the  State  could  have  had  Nev.,  1912,  Sees.  4515-4548. 
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rates  shall  be  found  to  be  unjust,  unreasonable,  or  unjustly  discrimi- 
natory, or  to  be  preferential  or  otherwise  in  violation  of  any  of  the 
provisions  of  this  Act,  the  commission  shall  have  the  power  to  fix  and 
order  substituted  therefor  such  rate  or  rates,  tolls,  charges,  or 
schedules  as  shall  be  just  and  reasonable." 

§  1918.  The  Carey  Act  in  Nevada. — The  Carey  Act,  granting 
to  the  States  containing  desert. lands  such  lands  upon  certain  condi- 
tions, was  approved  by  the  President  on  August  18,  1894.1 

By  the  Act  of  the  legislature  of  March  20,  1895,  the  State  of 
Nevada  merely  "accepted  the  provisions  and  conditions  of  Section  4 
of  the  Act  of  Congress,  .  .  .  approved  August  18,  1894,  to- 
gether with  all  grants  of  lands  to  the  State  of  Nevada  under  the 
provisions  of  the  said  Act,"  but  the  State  made  no  provisions  for 
the  operation  of  the  Act.  Through  some  local  prejudices  the  State 
took  no  steps  to  provide  for  its  operation,  until  the  Act  of  the  legis- 
lature of  March  23, 1909 ;  and  at  that  time  but  a  meager  and  unsat- 
isfactory Act  was  passed.2  Then,  after  seventeen  years  of  accumu- 
lated wisdom,  the  legislators,  after  seeing  the  benefits  which  were 
being  derived  from  the  operation  of  the  Act  in  other  States,  saw 
fit  to  pass  an  Act,  approved  March  17,  1911,  for  the  complete  en- 
forcement of  the  Act.3 

Under  the  provisions  of  the  Act  of  1911,  greater  things  may  be 
expected  of  the  State  of  Nevada  during  the  next  decade. 

Under  this  Act  the  State  formally  accepted  the  terms  of  the  grant 
and  placed  the  selection,  management,  and  disposal  of  said  land  in 
the  State  Commission  of  Industry,  Agriculture,  and  Irrigation,*  and 
the  surveyor  general  was  designated  as  State  register  of  lands. 

1  For  the  Act  and  discussion  there-  port  of  the  State  Engineer,  1909-1910, 
under,  see  Chap.  67,  Sees.  1312-1336.  p.  30. 

2  "The  Carey  Act  in  this,  as  in  Note. — ^Without  the  protection  of  an 
other  States,  has  been  the  means  of  adequate  State  law,  the  above  state- 
creating  a  sort  of  irrigation  'wUd-  ment  may  be  true;  but  with  such  pro- 
eatting,'  to  borrow  a  coined  word  tection,  from  the  experience  in  other 
from  the  mining  vocabulary,  extrava-  States,  just  the  reverse  is  the  result, 
gant  claims  being  made  by  promoters  3  Laws  Nev.,  1911,  p.  84;  Eev.  Laws 
which  are  calculated  to   deceive  and  1912,  Sees.  3064-3092. 

invariably  do  work  injury,  not  only  to         4  Tor  the  Act  creating  this  eommis- 
the  investing  pubUe,  but  to  legitimate     sion,  see  Sec.  1916. 
irrigation  development. ' '    Biennial  Ee- 
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The  method  for  the  selection  of  th&  lands  is  in  the  usual  form,  as 
discussed  in  a  previous  section  of  this  work,  and  also  the  method  of 
contracting  with  the  companies  constructing  the  works  is  similar  to 
that  in  other  States.  As  a  safeguard  it  is  provided  that  all  applica- 
tions shall  be  referred  to  the  State  engineer,  who  shall  submit  a 
written  report  thereon,  and  which  shall  cover  such  information  re- 
garding the  water  supply,  feasibility  of  the  project,  status  of  the 
water  right,  and  other  data  •necessary.  "No  application  on  which 
the  State  engineer  has  reported  adversely  shall  be  approved  by  the 
commission." 

The  price  fixed  by  the  Act  for  the  disposal  of  the  lands  is  not 
less  than  50  cents  and  not  more  than  $1  per  acre.  Any  citizen  of 
the  United  States,  over  the  age  of  21  years,  including  married 
women,  may  make  application  to  enter  such  land  not  to  exceed  160 
acres  for  any  one  person.  The  application  must  be  accompanied  by 
a  certified  copy  of  a  contract  for  a  perpetual  water  right,  between 
the  applicant  and  the  company  authorized  by  the  commission  to 
furnish  water  for  the  reclamation  of  said  lands.  Within  three  years 
after  the  water  right  is  available  for  irrigation,  the  applicant  must 
make  his  final  proof  of  reclamation,  settlement,  and  occupation  in 
such  form  as  may  be  prescribed  by  the  commission  and  the  Depart- 
ment of  the  Interior.  The  usual  lien  is  given  the  constructing  com- 
pany upon  the  lands  and  water  right  for  the  payment  thereof  by  the 
applicant. 

§  1919.  Irrigation  district  law. — ^After  the  California  irrigation 
district  law,  commonly  known  as  the  "Wright  Law,"  was  passed  in 
that  State,  Nevada  was  one  of  the  first  States  to  enact  a  similar 
law.  On  March  23,  1891,  there  was  approved  such  an  Act.^  This 
Act  was  amended  from  time  to  time,  and  on  March  20,  1911,  there 
was  approved  an  entirely  new  Act  governing  the  subject.^  This 
Act  contains  the  usual  provisions  for  the  organization  of  irrigation 
districts,  defining  its  boundaries,  the  issuance  and  sale  of  bonds,  the 
powers  and  duties  of  the  board  of  directors,  the  levy  and  collection 
of  assessments,  the  changing  the  boundaries  of  any  district,  and  the 
other  usual  provisions  that  are  to  be  found  in  other  Acts  upon  this 
particular  branch  of  the  subject,  and  discussed  at  length  in  another 

1  See  Laws  Nev.,  1891,  p.  106.  2  Laws  Nev.,  1911,  p.  248,  Sees.  1- 

71;  Bev.  Laws  1912,  Sees.  4723-4791. 
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chapter  of  this  work.^  All  surveys,  examinations,  maps,  plans,  and 
estimates  shall  be  made  under  the  direction  of  a  competent  engineer 
and  certified  by  him.  The  board  must  then  submit  a  copy  of  the 
same  to  the  State  engineer,  and  within  90  days  thereafter,  "the 
State  engineer  shall  file  a  report  upon  the  same  with  said  board, 
which  report  shall  contain  such  matters  as,  in  the  judgment  of  the 
State  engineer,  may  be  desirable. "  *  An  election  may  then  be  called 
and  bonds  voted  upon.  At  least  as  often  as  once  a  year  after  the 
approval  of  the  plans,  the  board  of  directors  shall  make  a  report  to 
the  State  engineer  of  the  progress  of  the  work  of  construction  and 
reclaiming,  and  whether  or  not  the  plan  of  irrigation  is  being  suc- 
cessfully carried  out,  and  whether  or  not  the  funds  available  will 
complete  the  proposed  construction.  Upon  the  receipt  of  such  re- 
ports, the  engineer  shall  make  such  suggestions  and  recommenda- 
tions to  the  board  of  directors  as  may  be  necessary  to  conserve  the 
best  interests  of  the  district.  Once  a  year  the  board  must  publish 
a  full,  true,  and  correct  statement  of  the  financial  standing  of  the 
district.^ 

The  board  of  directors  of  the  districts  are  given  the  power  to 
acquire,  "either  by  purchase,  condemnation,  or  other  legal  means, 
all  lands,  rights,  and  other  property  necessary  for  the  construction, 
use,  and  supply,  maintenance,  repair,  and  improvement  of  said  canal 
or  canals  or  works,  including  canals  and  works  constructed  and 
being  constructed  by  private  owners,  lands  for  reservoirs  for  storage 
of  needful  waters,  and  all  necessary  appurtenances.  In  case  of  pur- 
chase, the  bonds  of  the  district,  hereinafter  provided  for,  may  be 
used  to  their  par  value  in  payment.  Said  board  may  appropriate 
waters  in  accordance  with  the  law  and  also  construct  the  necessary 
dams,  reservoirs,  and  works  for  the  collection  of  water  for  said  dis- 
trict; and  do  any  and  every  lawful  act  necessary  to  be  done  that 
sufBeient  water  may  be  furnished  to  each  land  owner  in  said  district 
for  irrigation  purposes.  The  use  of  all  water  required  for  the  irriga- 
tion of  lands  of  any  district  formed  under  the  provisions  of  this 
Act,  together  with  rights  of  way  for  canals  and  ditches,  sites  for 
reservoirs,  and  all  other  property  required  in  fully  carrying  out  the 
provisions  of  this  Act,  is  hereby  declared  to  be  a  public  use  and 

3  For  irrigation  districts,  see  Chap.  5  Laws  Nev.,  1911,  p.  248,  Sees.  20, 
70,  Sees.  1386-1432.                                     21;  Rev.  Laws  1912,  Sees.  4742,  4743, 

4  Laws  Nev.,  1911,  p.  248,  Sec.  23. 
217— Kinn.  on  Irr. 
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subject  to  the  regulation  and  control  of  the  State  in  the  manner  pre- 
scribed by  law. " 

It  will  be  noticed  that,  by  the  above  provision,  the  right  is  given  a 
district  to  condemn,  among  other  property,  existing  water  rights. 
This  is  a  change  from  the  original  Act,  wherein  this  right  was 
denied.® 

"None  of  the  provisions  of  this  Act  shall  be  construed  as  repeal- 
ing or  in  anywise  modifying  the  provisions  of  any  other  Act  relating 
to  the  subject  of  irrigation  or  water  distribution.  Nothing  herein 
contained  shall  be  deemed  to  authorize  any  person  or  persons  to 
divert  the  water  of  any  river,  creek,  stream,  canal,  or  ditch  from 
its  channel  to  the  detriment  of  any  person  or  persons  having  any 
interest  in  such  river,  creek,  stream,  canal,  or  ditch,  or  the  waters 
therein,  unless  previous  compensation  be  ascertained  and  paid 
therefor,  under  the  laws  of  this  State  authorizing  the  taking  of  pri- 
vate property  or  rights  for  public  uses. 

"All  irrigation  districts  heretofore  organized  under  the  laws  of 
this  State  shall  hereafter  be  governed  in  all  respects  by  the  pro- 
visions of  this  Act."  "^ 

§  1920.  Provisions  in  aid  of  the  National  Reclamatioa  Act. — 
Right  of  way  was  granted  over  all  State  lands  to  the  United  States 
for  works  constructed  under  the  National  Eeclamation  Act.^  Also 
provisions  for  the  incorporation  of  water  users'  associations  as  re- 
quired by  the  Government.  2 

It  was  also  made  the  duty  of  the  State  engineer,  by  the  Act  of 
February  26,  1907,^  to  co-operate  with  the  Secretary  of  the  Interior 
in  all  work  of  construction,  operation,  maintenance,  and  manage- 
ment of  irrigation  works  constructed  under  the  Eeclamation  Act. 

§  1921.  Prohibiting  the  pollution  of  waters. — ^By  the  Act  ap- 
proved March  10,  1911,i  it  was  provided  that  any  person  or  com- 
pany, or  any  duly  elected,  appointed,  or  lawfully  created  State 
officer  of  the  State,  or  of  any  county,  city,  town,  or  municipal  gov- 

eSee  Laws  1891,  p.   106,  Sec.   12.  2  Laws  Nev.,  1905,  p.  93 ;  Eev.  Laws 

7Eev.  Laws  Nev.,  1912,  Sees.  4790,  1912,  Sec.  3109. 

4791.  3  Laws  Nev.,  1907,  p.  30,  Sec.  10; 

1  Laws  Nev.,  1905,  p.  93;  Bev.  Laws  Bev.  Laws  1912,  Sec.  4681. 

1912,  Sec.  3108.  1  Laws  Nev.,  1911,  Chap.  56,  Sec.  1. 


CEIMINAIi  STATUTES,  3459 

eminent,  who  shall  deposit  in  any  of  the  waters  of  the  lakes,  rivers, 
streams,  and  ditches  in  the  State  any  sawdust,  rubbish,  filth,  or 
poisonous,  or  deleterious  substances,  liable  to  affect  the  health  of 
persons,  fish,  or  live  stock,  or  place  or  deposit  any  such  substances 
in  any  place  where  the  same  may  be  washed  or  infiltrated  into  any 
of  the  waters  named,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  any  sum  not  less  than  $50 
or  more  than  $500 :  Provided,  that  in  case  of  public  institutions  and 
municipalities,  when,  owing  to  the  magnitude  of  the  wotk,  imme- 
diate correction  of  the  evil  is  impracticable,  then  in  such  cases  the 
authorities  shall  adopt  all  new  work,  and  as  rapidly  as  possible  re- 
construct old  systems  of  drainage  sewerage  so  as  to  conform  with 
the  provisions  of  the  Act ;  and,  provided  further,  that  all  such  new 
reconstructed  systems  shall  be  completed  before  March  20,  1917 : 
Provided,  that  nothing  in  this  Act  shall  be  so  construed  as  to  permit 
mining  or  milling  companies  to  dump  tailings  directly  into  any 
stream  of  this  State  so  as  to  prevent  or  impede  the  natural  flow 
of  such  stream.  Nothing  in  this  Act  shall  be  so  construed  as  to 
apply  to  any  quartz  mill  or  ore  reduction  works  in  this  State.^ 

§  1922.  Criminal  statutes. — ^Any  person  interfering  with,  ob- 
structing or  resisting  the  State  engineer,  assistant  engineer,  or  any 
water  commissioner,  in  the  performance  of  his  duties,  as  prescribed 
by  the  Act,  or  by  any  rules  or  regulations  adopted  by  the  board  of 
irrigation,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  be  punishable  by  a  fine  not  exceeding  $500,  or  by 
imprisonment  in  the  county  jail  not  more  than  three  months,  or  by 
both,  in  the  discretion  of  the  court.  ^ 

It  is  also  made  a  misdemeanor  for  any  claimant  to  fail  to  make  out 
a  statement  of  his  claim,  within  90  days  after  the  same  is  required 
by  the  State  engineer.  ^ 

Any  person,  association,  or  corporation  interfering  with  or  injur- 
ing or  destroying  any  works  for  the  diversion,  storage,  apportion- 
ment, measurement,  conveyance,  or  delivery  of  water,  without  au- 
thority from  the  owner  of  the  same,  or  under  the  authority  of  the 

2  Laws  Nev.,  1911,  Chap.  56,  Sec.  1;  31;  Eev.  Laws,  1912,  Sees.  4704,  4705. 

Eev.  Laws  1912,  See.  6547.    See,  also,  2  Laws  Nev.,  1907,  p.  30,  Sec.  16; 

Sees.  2047,  4716,  4718.  Eev.  Laws,  1912,  See.  4687. 

iLaws  Nev.,  1907,  p.  30,  Sees.  30, 
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State  engineer,  shall  be  guilty  of  a  misdemeanor  and  subject  to  a 
fine  of  not  exceeding  $100.3 

The  failure  to  establish  measuring  devices  is  a  misdemeanor  pun- 
ishable by  a  fine  not  exceeding  $100,  or  by  imprisonment  in  the 
county  jail  not  exceeding  60  days  or  both.* 

It  is  made  unlawful  to  waste  water  by  diverting  the  same  from 
any  natural  source  and  allowing  it  to  run  to  waste  on  sagebrush  or 
greasewood  land.  "Such  diversion  shall  be  deemed  an  unlawful 
use  and  waste  of  the  water.""  The  penalty  for  so  wasting  the 
water  is  fixed  at  a  fine  not  exceeding  $500  or  by  imprisonment  in 
the  county  jail  for  not  exceeding  six  months  and  by  both  such  fine 
and  imprisonment. 

§  1923.  Eiparian  rights  in  State. — By,  court  decisions  the  com- 
mon law  of  riparian  rights  is  entirely  abrogated  in  the  State  of 
Nevada,  1  and  the  Arid  Region  Doctrine  of  appropriation  adopted  in 
lieu  thereof.  The  term  "Common  Law  of  England"  ivas  employed 
in  the  statute  adopting  it,  in  the  sense  it  is  generally  understood  in 
this  country,  that  ornly  so  much  was  adopted  as  was  applicable  to 
the  condition  of  the  State  and  the  needs  of  the  people  therein,  and 
it  was  further  held  that  the  common  law  doctrine  of  riparian  rights 
was  unsuited  to  the  condition  of  the  State.  As  was  said  by  the 
Court  in  the  case  of  Bliss  v.  Grayson:  2  "The  conditions  of  this 
State,  the  demands  and  necessities  of  agriculture,  mining,  and 

8  Laws  Nev.,  1909,  p.  48,  Sec.  1.  299,   67  Pac.  Eep.   914,   99  Am.   St. 

4  Laws  Nev.,   1909,  p.  86,  See.  3;  Eep.  692. 

Bev.  Laws,  1912,  Sec.  4709.  In  Nevada  the  doctrine  of  riparian 

6  See    Comstoek   M.    &    M.    Co.    ▼.  ownerehip.  as  a  foundation  for  rights 

Allen,  21  Nev.  325,  31  Pac.  Eep.  434.  to  water  has  been  abandoned.    Ander- 

1  Jones   T.   Adams,   19   Nev.   78,   6  son  Land  &  Stock  Co.  v.  MeConnel, 

Pac.  Eep.  442,  3  Am.  St.  Eep.  788;  133  Fed.  Eep.  581. 

Eeno  etc.  Co.  v.  Stevenson,  20  Nev.  But   see   the   eariy   cases   of   Van- 

269,  21  Pac.  Eep.  317  ,  4  L.  E.  A.  60,  sickle  v.  Haines,  7  Nev.  249,  15  Morr. 

19    Am.    St.   Eep.    364;    Twaddle    v.  Min.  Eep.  201;  Union  etc.  Co.  v.  Per- 

Winters,  29  Nev.  88,  85  Pac.  Eep.  280,  ris,  2  Sawy.  176,  Ped.  Gas.  No.  14,371, 

89  Pac.  Eep.  289;  TJnion  M.  &  M.  Co.  8  Morr.  Min.  Eep.  90;  tTnion  etc.  Co. 

V.  Dangberg,  81  Ped.  Eep.  73 ;  Ander-  v.  Dangberg,  2  Sawy.  450,  Ped.  Caa, 

son  V.  Passman,   140  Fed.  Eep.   14;  Noi  14,370,  8  Morr.  Min.  Eep.  113. 

Bliss  V.  Grayson,  24  Nev.  422,  56  Pac.  2  24  Nev.  422,  56  Pac.  Eep.  231. 
Eep.  231;  Walsh  v.  Wallace,  26  Nev, 
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milling,  and  the  prosperity  of  its  people,  have  entirely  swept  away 
this  doctrine  of  riparian  rights  as  unsuited;  and  this  Court  by  a 
line  of  decisions  based  upon  the  requirements  of  the  State,  its  in- 
dustries, and  necessities,  has  adopted  a  rule  suited  to  these  condi- 
tions and  necessities." 
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NEW  MEXICO. 

§  1924.  Particular  features  of  the  State. 

§  1925.  Irrigation  in  the  State.         * 

i  1926.  Criticism  of  the  New  Mexi«o  laws, 

§  1927.  Constitutional  provisions. 

§  1928.  Title  to  water — Right  of  appropriation — ^Abandonment 

§  1929.  The  appropriation  of  water. 

§  1930.  Administrative  oflScers. 

§  1931.  Ditches,  canals,  and  other  works — ^Rights  of  way. 

§  1932.  The  standard  of  measurement — Distribution  of  water. 

§  1933.  The  adjudication  of  existing  rights. 

§  1934.  Reservoir  rights. 

§  1935.  Artesian  wells  and  their  regulation.    ' 

§  1936.  Provisions  in  aid  of  the  National  Reclamation  Act. 

§  1937.  Corporations  and  companies — ^Water  users'  associations. 

§  1938.  Irrigation  district  law. 

§  1939.  The  Carey  Act  in  New  Mexico. 

1 1940.  Criminal  statutes. 

§  1941.  Riparian  rights  In  New  Mexico. 

§  1924.  Particular  features  of  the  State. — The  State  of  New 
Mexico  can  be  divided  into  three  great  geological  divisions.  In  the 
eastern  portion  are  the  broad  plains  which  are  a  continuation  of 
Llano  Estaeado,  or  Staked  Plains  of  Texas.  These  plains,  extending 
nearly  one-third  across  the  State,  gradually  rise  to  form  the  plateau, 
which  is  the  base  of  the  Rocky  Mountains.  On  the  western  side  of 
the  mountain  ranges  is  the  long  narrow  valley  of  the  Rio  Grande, 
which  traverses  the  State  from  north  to  south,  being  confined  for  a 
great  portion  of  its  way  by  lofty  mountain  ranges.  In  the  central 
and  southern  parts  of  the  State  are  elevated  table  lands,  arid  in  the 
extreme,  which  are  useless  even  for  grazing  in  their  natural  condi- 
tion, although  the  soil  can  be  rendered  extremely  productive  by  the 
application  of  water.  Taking  the  State  as  a  whole,  the  water  supply 
is  comparatively  well  distributed,  nearly  all  of  the  counties  having 
their  small  rivers,  and  some  of  them  large  ones.  In  the  eastern  por- 
tion of  the  State  are  the  headwaters  of  the  Canadian  and  Pecos 
Rivers.  The  Rio  Grande  River,  rising  in  Southern  Colorado,  enters 
the  State  from  the  north  through  deep  canyons.     These  widen  in 
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places  allowing  room  for  bottom  lands,  and  again  the  walls  die 
down  to  low  mesas.  In  the  southern  part  of  the  State,  where  the 
principal  cities  and  agricultural  communities  are  found,  the  propor- 
tion of  low  land  increases.  Here  the  river  tends  to  spread  out  over 
the  bottom  lands,  losing  the  greater  part  of  its  water  by  evaporation 
or  seepage  through  the  sandy  soil,  and  in  the  lower  part,  above 
El  Paso,  the  channel  in  summer  is  frequently  dry.  There  are  many 
artesian  basins  scattered  throughout  the  State  from  which  water  can 
be  secured.^ 

§  1925.  Irrigation  in  the  State. — The  Eio  Grande  Valley  has 
from  the  earliest  times  been  the  home  of  agriculture  and  irrigation. 
The  original  pre-historic  inhabitants,  the  modern  Indians,  and  sub- 
sequently the  Spanish  invaders,  all  took  water  from  the  river  and 
its  tributaries,  not  only  in  very  much  the  same  manner  as  now  pre- 
vails, but  even  to  some  extent  in  the  same  ditches.  Every  town  or 
group  of  farmers  has  its  own  ditch.  Owing  to  lack  of  system,  there 
has  heretofore  been  a  great  loss  of  water,  which  might  often  have 
been  avoided  by  the  construction  of  a  single  well-built  canal,  in  lieu 
of  many  poorly  constructed  ditches. 

Many  of  the  farmers  in  the  State  are  of  mixed  Spanish  and  Indian 
descent,  and  have  followed  traditional  customs,  and  show  little 
energy  or  skill.  The  small  ditches  are  constructed  by  communities 
and  are  called  community  ditches.  Under  the  community  system 
each  ditch  is  held  and  controlled  by  the  owners  of  the  land  it  irri- 
gates, these  living  usually  together  in  a  village  or  pueblo.  In  the 
fall  of  each  year  a  majordomo  is  elected,  who  has  full  control  of  the 
ditch  for  the  following  season.  He  assesses  the  land  for  the  labor 
necessary  to  clean  the  ditch  and  keep  it  in  repair  during  the  irriga- 
tion season,  apportions  the  water  to  each  consumer,  and,  in  general, 
supervises  all  matters  pertaining  to  irrigation.     The  ditches  have 

1  See    Preliminary    Report    on    the  raphers,   1907,  Water-Supply  and  Ir- 

Geology  and  Underground  Waters  of  rigation  Paper  No.  210,  U.   S.   Geo- 

the  Eoswell  Artesian  Area,  New  Mex-  logical   Survey;    Geology   and   Water 

ieo,  by  Cassius  A.'  Fisher,  1906,  Wa-  Eesources  of  the  Stanoia  Valley,  New 

ter-Supply  and  Irrigation  Paper  No.  Mexico,  with  Notes  on  Ground-Water 

158;    Surface   Water   Supply   of   the  Conditions  in  Adjacent  Parts  of  Cen- 

Western    Gulf    of    Mexico    and    Eio  tral  New  Mexicp,  by  Oscar  E.  Mein- 

Grande  Drainages,  by   T.  U.   Taylor  zer,    1911,    Water-Supply   Paper    No. 

and   W.    A.    Lamb,    district    hydrog-  275,  XT.  8.  Geological  Survey. 
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no  regulating  gates  or  sluices  and  flooding  is  the  only  method  of 
irrigation ;  consequently  the  use  of  the  water  is  extremely  wasteful. 

As  is  the  case  of  Arizona  it  may  also  be  said  that  in  New  Mexico 
nearly  all  the  water  that  can  be  taken  out  upon  the  arable  land  by 
the  efforts  of  individuals  or  by  farmers  acting  in  partnership  has 
now  been  appropriated,  and  further  agricultural  growth  can  only  be 
developed  by  the  conservation  of  the  flood  waters  which  require  the 
construction  of  large  and  expAsive  works. 

New  Mexico  was  late  in  adopting  the  provisions  of  the  Carey  Act, 
and  also  the  irrigation  district  law,  which  have  been  operated  so 
successfully  in  other  States. 

The  National  Reclamation  Service  has  constructed  several  proj- 
ects within  the  State,  notably  the  Carlsbad  project,  the  Hondo 
project,  and  the  New  Mexico,  Texas,  Rio  Grande  project.^ 

According  to  the  Census  Report  for  1910,  the  total  number  of 
farms  irrigated  in  1909,  was  11,399,  as  against  7,884  in  1899,  an 
increase  of  3,515,  or  44.5  per  cent. 

The  total  acreage  irrigated  in  1909  was  461,718  acres,  as  against 
203,893  acres  in  1899,  an  increase  of  257,825,  or  126.5  per  cent. 

The  total  acreage  which  all  enterprises  were  capable  of  supplying 
with  water  in  1909  was  644,970  acres.  The  acreage  included  in  en- 
terprises completed  or  under  construction  in  1910,  was  1,102,291 
acres. 

The  acreage  actually  irrigated  in  1909,  classified  by  type  of  en- 
terprise, was  as  follows :  Under  United  States  Reclamation  Service 
13,398  acres,  under  United  States  Indian  Service  24,007  acres, 
under  co-operative  enterprises  264,411  acres,  under  commercial  en- 
terprises 15,690  acres,  and  under  individual  and  partnership  enter- 
prises 144,212  acres. 

1  See  Irrigation  in  New  Mexico,  by  rigation  and  Drainage  Investigations, 

W.  M.  Eeed,  special  agent,  Eeport  of  1904,  Beprint  from  OflSee  Experiment 

Irrigation  Investigations,  1909,  Sepa-  Stations,  Bulletin  No.  158;   The  Use 

rate  No.  1,  Eeprint  from  U.  S.  Dept.  of  Water  in  Irrigation  in  the  Pecos 

of  Agriculture,  OfSee  of  Experiment  Valley,  Beprint  from  TJ.  8.  Dept.  of 

Stations,  Bulletin  No.  119;  Irrigation  Agriculture,  Ofttoe  of  Experiment  Sta- 

Investigations  in  New  Mexico,  Experi-  tions,  Bulletin  No.  86. 

ment  Station,  Mesilla  Park,  by  J.  J.  See,  also,  the  most  excellent  report 

Yemon,  professor  of  agriculture,  New  of  the  territorial  engineer  for  1908- 

Mexico     Agricultural    College,    1905,  1910,   by   Vernon  L.   Sullivan,  terri- 

Separate  No.  5,  Annual  Report  of  Ir-  torial  engineer. 
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§  1926.  Criticism  of  the  New  Mexico  laws, — Originally  many  of 
the  laws  governing  the  subject  of  waters  in  New  Mexico  were  based 
upon  the  Spanish  and  Mexican  laws  upon  the  subject. ^  But  by  the 
adoption  of  the  Water  Code,  in  1907,  many  of  these  laws,  especially 
as  to  future  operations,  were  abrogated.  The  Water  Code  referred 
to  is  based  largely  upon  State  control  of  the  waters  within  the 
boundaries  of  the  State.  This  code  became  a  part  of  the  State 
laws  when  New  Mexico  was  admitted  to  the  Union.  The  code  is 
modern  and  up  to  date  and  embodies  many  of  tb.e  best  features  of 
water  codes  of  the  other  States.  Future  appropriations  of  water 
must  be  made  by  application  to  the  State  engineer,  and  the  adjudi- 
cation of  existing  rights,  in  the  first  instance,  was  properly  left  to 
the  courts. 

The  Act  upon  the  subject  of  artesian  wells  and  their  regulation  is, 
in  a  way,  unique,  but  it  seems  to  govern  the  subject  completely  and 
seems  to  give  complete  satisfaction.^  New  Mexico  is  one  of  the 
States  which  is  given  the  benefits  of  the  Carey  Act.  The  usual  pro- 
visions for  its  acceptance  and  operation  have  been  made.^  A  num- 
ber of  provisions  have  also  been  enacted  in  aid  of  the  National 
Eeclamation  Act.*  The  irrigation  district  law  was  not  enacted  until 
1909,  and  the  results  of  its  operations  have  not  yet  been  fully  ascer- 
tained. ^ 

§  1927.  Constitutional  provisions. — ^New  Mexico  has  recently 
become  a  State;  its  constitutional  convention  has  been  held  and 
adopted  by  the  people,  and  the  following  provisions  relative  to 
waters  adopted  in  the  constitution : 

Article  XVI  provides : 

"Section  1.  All  existing  rights  to  the  use  of  any  waters  in  the 
State  for  any  useful  or  beneficial  purposes  are  hereby  recognized 
and  confirmed. 

"Sec.  2.  The  unappropriated  waters  of  every  natural  stream, 
perennial  or  torrential,  within  the  State  of  New  Mexico,  is  hereby 
declared  to  belong  to  the  public  and  to  be  subject  to  appropriation 

1  For  a  discussion  of  the  Spanish  *  See  Sec.  1936. 

and  Mexican  laws,  see  Sees.  570-584.  B  Laws,    1909,   Chap.    109,   p.   295 ; 

2  For  artesian  wells,  see  Sees.  1166-  see,  also.  Laws,  1909,  Chap.  140,  p. 
1184.  383. 

3  See  Sec.  1939.  See,  also,  Sec.  1938. 
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for  beneficial  use.  In  accordance  with  the  law  of  the  State,  priority 
of  appropriation  shall  give  the  better  right. 

"Sec.  3.  Beneficial  use  shall  be  the  basis,  the  measure,  and  the 
limit  of  the  right  to  the  use  of  water. 

"Sec.  4.  The  legislature  is  authorized  to  provide  by  law  for  the 
organization  and  operation  of  drainage  districts  and  systems." 

Article  XXI,  Section  7,  provides: 

"Sec.  7.  There  are  hereby  "Reserved,  to  the  United  States,  with 
full  acquiescence  of  the  people  of  this  State,  all  rights  and  powers 
for  the  carrying  out  of  the  provisions  by  the  United  States  of  the 
Act  of  Congress,  entitled  'An  Act  appropriating  the  receipts  from 
the  sale  and  disposal  of  public  lands  in  certain  States  and  Terri- 
tories to  the  construction  of  irrigation  works  for  the  reclamation  of 
arid  lands, '  approved  June  17,  1902,  and  Acts  amendatory  thereof 
or  supplementary  thereto,  to  the  same  extent  as  if  this  State  had 
remained  a  Territory." 

Article  II,  Sections  18  and  20,  also  provide : 

' '  Sec.  18."  No  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law ;  nor  shall  any  person  be  denied  the  equal 
protection  of  the  laws. 

"Sec. 20.  Private  property  shall  not  be  taken  or  damaged  for 
Dublic  use  irithout  just  compensation." 

Article  XXII,  Section  4,  provides : 

"Sec.  4.  All  laws  of  the  Territory  of  New  Mexico  in  force  at  the 
time  of  its  admission  into  the  Union  as  a  State,  not  inconsistent  with 
this  constitution,  shall  be  and  remain  in  force  as  the  laws  of  the 
State  until  they  expire  by  their  own  limitation,  or  are  altered  or 
repealed;  and  all  rights,  actions,  claims,  contracts,  liabilities,  and 
obligations  shall  continue  and  remain  unaffected  by  the  change  in 
the  form  of  government.". 

Section  5  of  the  Organic  Act  of  the  Territory  of  New  Mexico  also 
grants  to  the  Territorial  legislature  the  power  to  enact  incorpora- 
tion laws,  providiiig  for  the  incorporation  of  companies  to  construct 
and  operate  irrigation  works.^ 

By  Section  10  of  the  Enabling  Act,  there  was  reserved  to  the 
United  States,  and  exempted  from  operation  from  any  and  all 
grants  made  or  confirmed  by  the  Act  to  the  proposed  State,  all  land 

1  Gutierres  ▼.  Albuquerque  etc.  Co.,  Ct.  Eep.  338 ;  affirming  Id.,  10  N.  M. 
188  V.  S.  545,  47  L.  Ed.  588,  23  Sup.      177,  61  Pao.  Eep.  357. 
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actually  or  prospectively  valuable  for  the  development  of  water 
power  and  hydro-electric  use  or  transmission,  which  shall  be 
ascertained  and  designated  by  the  Secretary  of  the  Interior  within 
five  years  after  the  proclamation  of  the  President  declaring  the  ad- 
mission of  the  State.2 

§1928.  Title  to  water  —  Eight  of  appropriation  —  Abandon- 
ment.— By  the  Water  Code  Act,  approved  March  19,  1907,^  upon 
the  subject  of  waters  within  the  State,  and  of  the  right  of  appropria- 
tion, it  is  declared : 

"AU  natural  waters  flowing  iii  streams  and  water  courses,  whether 
such  be  perennial  or  torrential,  within  the  limits  of  the  State  of 
New  Mexico,  belong  to  the  public  and  are  subject  to  appropriation 
for  beneficial  use.2 

•  "Beneficial  use  shall  be  the  basis,  the  measure,  and  the  limit  of 
the  right  to  the  use  of  water,^  and  all  waters  appropriated  for  irri- 
gation purposes,  except  as  otherwise  provided  by  written  contract 
between  the  owner  of  the  land  and  the  owner  of  any  ditch,  reservoir, 
or  other  works  for  the  storage  or  conveyance  of  water,  shall  be  ap- 
purtenant to  specified  lands  owned  by  the  person,  firm,  or  corpora- 
tion having  the  right  to  use  the  water,  so  long  as  water  can  be 
beneficially  used  thereon,  or  until  the  severance  of  such  right  from 
the  land,  in  the  manner  hereinafter  provided.  Priority  in  time  shall 
give  the  better  right.^  In  all  cases  of  claims  to  the  use  of  water 
initiated  prior  to  the  passage  of  this  Act,  the  right  shall  relate  back 
to  the  initiation  of  the  claim,  upon  the  diligent  prosecution  to  com- 
pletion of  the  necessary  surveys,  and  construction  for  the  application 
of  the  water  to  a  beneficial  use.    All  claims  to  the  use  of  water 

2  This  was  also  the  ease  with  Ari-  such  has  always  been  the  case,  as  the 

zona.     See  Sec.  1713.  memory  of  man  runs,  such  accustomed 

1  Laws  New  Mexico,  1907,  p.  73.  channel  through  which  the  water  flows 

2  It  will  be  noticed  that  in  all  quo-  possesses  the  attributes  of  a  natural 
tations  from  the  Act  we  have  changed  water  course,  the  water  of  which  may 
the  words  "Territory"  and  "Terri-  be  appropriated. 

torial"  to  that  of  "State."  3  Millheiser  v.  Long,  10  N.  M.  99, 

See  Jaquez  Ditch  Co.  v.  Garcia,  —  61  Pac.  Bep.  Ill;  Hagerman  v.  Mo- 

N.  M. ,  124  Pac.  Eep.  891,  where  Murry,  16  N.  M.  172,  113  Pac.  Rep. 

it  was  held  that  where  surface  water  823. 

in    a    hilly    region    seeks    an    outlet  4  Vanderwork  v.  Hewes,   15  N.  M. 

through  a  gorge  or  ravine  during  the  439,  110  Pac.  Eep.  567,  1  Water  & 

rainy  season,  and  by  its  flow  assumes  Min.  Gas.  Ann.  351. 

a  definite   and   natural   channel,   and 
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initiated  after  the  passage  of  this  Act  shall  relate  back  to  the  date 
of  the  receipt  of  an  application  therefor  in  the  office  of  the  State 
engineer,  subject  to  the  compUanee  with  the  provisions  of  this  Act 
and  the  rules  and  regulations  established  thereunder."  " 

When  the  party  entitled  to  the  use  of  water  fails  to  beneficially 
use  all  or  any  part  claimed  by  him,  for  which  a  right  of  use  has 
vested,  for  the  purpose  for  which  it  was  appropriated  or  adjudi- 
cated, except  water  for  storage  rtservoirs,  for  a  period  of  four  years, 
such  unused  water  shall  revert  to  the  public  and  be  regarded  as 
unappropriated  public  water.^ 

§  1929.  The  appropriation  of  water. — Upon  the  subject  of  the 
appropriation  of  water  within  the  State,  the  Wyoming  law  is  largely 
followed.  Any  person,  association,  or  corporation  intending  to 
acquire  a  right  to  the  beneficial  use  of  water,  shaU,  before  commenc- 
ing construction  for  such  purposes,  make  an  application  to  the  State 
engineer  for  a  permit  to  appropriate,  in  the  form  required  by  the 
regulations  established  by  him.^ 

Complete  maps,  field  notes,  plans,  and  specifications  must  be  fur- 
nished by  the  applicant,  and,  if  not  sufficient  in  the  first  instance, 
must  be  corrected.  A  notice  of  the  proposed  appropriation  must  be 
published,  giving  all  the  essential  facts  of  the  same.  If  the  appli- 
cant complies  vdth  the  law  and  the  regulations  and  the  project  is 
feasible,  the  State  engineer  may  endorse  his  approval  on  the 
application,  which  shall  thereupon  become  a  permit  to  appropriate 
water,  and  shall  state  in  such  approval  the  time  within  which  the 
works  must  be  completed,  not  exceeding  five  years  from  the  date  of 
approval,  and  the  time  vnthin  which  the  water  shall  be  applied  for 
a  beneficial  purpose,  not  exceeding  four  years  in  addition  thereto : 
Provided,  that  the  engineer  may,  in  his  discretion,  approve  any  ap- 
plication for  a  less  amount  of  water,  or  may  vary  the  periods  of 

5  Laws  N.  M.,  1907,  p.  73,  Sees.  By  the  Act  approved  March  17, 
1,  2.  1909,  it  was  provided  that  the  water 

6  Laws,  1907,  p.  86,  Sec.  42;  Hager-  code  of  1907  "shall  not  be  construed 
man  v.  McMurry,  16  N.  M.  172,  113  to  apply  to  stockmen  or  stock  owners 
Pae.  Eep.  823.  who    may    build    or    construct    water 

1  Laws,  1907,  p.  80,  Sec.  24.  tanks  or  wells  for  watering  stock. ' ' 

For  appropriation  under  the  laws     See  Laws,  1909,  p.  149. 
of  Wyoming,  see  Sees.  2106-2109. 
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annual  use.  "If,  in  the  opinion  of  the  State  engineer,  there  is  no 
unappropriated  water  available,  he  shall  reject  such  application."  ^ 

The  construction  of  the  work  must  be  diligently  prosecuted,  and 
if  one-fifth  of  the  work  shall  not  be  completed  within  one-half  the 
time  allowed,  as  determined  by  the  State  engineer,  he  may  accept 
and  approve  an  application  for  the  use  of  all  or  any  of  the  waters 
included  in  the  permit  issued  to  the  prior  applicant,  and  the  right 
to  use  such  waters  shall  thereupon  be  forfeited :  Provided,  that  the 
State  engineer  shall  allow  an  extension  of  time  on  request  of  the 
prior  applicant  equal  to  the  time  during  which  work  was  prevented 
by  the  operation  of  law  or  other  causes,  beyond  the  power  of  the 
applicant  to  control. 

And  by  the  Act  approved  March  18,  1909,^  any  person  or  com- 
pany claiming  rights  or  priorities,  and  whose  work  in  perfecting 
such  rights  was  in  progress,  prior  to  the  adoption  of  the  Water 
Code  of  March  18,  1907,  and  who  had  expended  more  than  $40,000 
in  necessary  surveys  and  construction,  shall  have  a  reasonable  time 
as  determined  by  the  State  engineer  within  which  to  complete  such 
works. 

On  the  date  set  for  the  completion  of  the  work,  or  prior  thereto, 
upon  notice  from  the  owner,  the  State  engineer  shaU  cause  the  work 
to  be  inspected.  If  not  properly  and  safely  constructed  the  engi- 
neer may  require  the  necessary  changes  to  be  made.  Failure  to 
make  such  changes  shall  cause  the  postponement  of  the  priority 
under  the  permit  for  such  time  as  may  elapse  from  the  date  for 
completing  such  changes  until  made  to  the  satisfaction  of  the  State 
engineer,  and  applications  subsequent  in  time  shall  have  the  benefit 
of  such  postponement.  "When  the  works  are  found  satisfactory, 
after  inspection,  the  State  engineer  shall  issue  his  certificate  of  con- 
struction, setting  forth  the  actual  capacity  of  the  works  and  such 
limitations  on  the  water  right  as  shall  be  warranted  by  the  condition 
of  the  works,  but  in  no  manner  extending  the  rights  described  in  the 
permit.* 

On  or  before  the  date  set  for  the  application  of  the  water  to  a 
beneficial  use  the  State  engineer  shall  again  cause  the  works  to  be 
inspected,  and  upon  the  completion  of  which  he  shall  issue  a  license 
to  appropriate  water  to  the  extent  and  under  the  condition  of  the 

2  Laws,  1907,  p.  80,  Sees.  24-28.  4  Laws,  1907,  p.  83,  Sees.  30-33. 

8  Laws,  1909,  p.  373. 
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actual  application  thereof  to  a  beneficial  use,  but  in  no  maimei? 
extending  the  rights  described  in  the  permit.  Any  permit  or 
license  may  be  assigned,  but  in  order  to  be  binding  such  assignment 
must  be  filed  with  the  State  engineer.  Any  question  involving  the 
validity  of  rights  so  acquired  may  be  taken  in  the  court.^ 

In  case  of  seepage  water  from  any  constructed  works,  the  owner 
of  such  works  shall  have  the  first  right  to  the  use  thereof  upon  filing 
an  application  to  the  State  engineer,  but  if  such  application  is  not 
filed  within  one  year  after  the  completion  of  such  works,  any  party 
desiring  to  use  the  same  may  make  application.^ 

§  1930.  Administrative  officers. — Under  the  "Water  Code  of 
New  Mexico  of  1907,  the  following  administrative  officers  and  their 
powers  and  duties  were  provided  for : 

Board  of  Water  Commissioners. — ^A  board  of  water  commissioners 
is  created,  consisting  of  three  members,  to  be  appointed  by  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  legislative  senate, 
from  different  sections  of  the  State,  and  to  hold  office  for  a  term 
of  four  years:  "It  shall  be  the  duty  of  said  board  to  hear  and 
determine  appeals  from  the  actions  and  decisions  of  the  State  engi- 
neer in  all  matters  affecting  the  rights,  priorities,  and  interests  of 
water  users  and  owners  of,  or  parties  desiring  to  construct  canals, 
reservoirs,  or  other  works  for  the  conveyance,  storage,  or  appropria- 
tion of  waters  in  this  State.  "^  The  said  board  may  adopt  and  use 
a  seal  and  make  rules  for  the  hearing  and  the  determination  of  ap- 
peals not  inconsistent  with  the  law.  Any  member  of  said  board 
or  the  clerk  thereof  is  empowered  to  take  testimony  and  to  admin- 
ister oaths;  and  the  board  is  also  given  the  power  to  summon  wit- 
nesses. Bach  member  of  the  board  shall  receive  $5  per  day  while 
in  attendance  at  meetings  thereof;  provided,  that  no  member  shall 
receive  pay  for  more  than  sixty  days'  service  in  any  one  year.  The 
board  shall  also  appoint  a  clerk.2 

6S/awB,  1907,  p.  84,  Sees.  34-38.  Eep.  357 ;  United  States  v.  Bio  Grande 

6  Laws,  1907,  p.  89,  See.  53.  etc  Co.,   174  U.   S.   690,   43  L.   Ed. 

For   appropriation   of  water  under  1136,  19  Sup.  Ct.  Eep.  770;  Id.,  9  N. 

the  old  laws  of  New  Mexico,  see  De  M.  303,  51  Pae.  Eep.  674;   Trambley 

Baca  V.  Pueblo  of  Santo  Domingo,  10  v.   Luterman,   6   N.   M.    15,   27   Pae. 

N.  M.  38,  60  Pae.  Eep.  73;  Gutierres  Eep.  312. 

V.  Albuquerque  etc.  Co.,  188  U.  S.  545,  i  Laws,  1907,  p.  92,  Sec.  63. 

47  L.  Ed.  588,  23  Sup.  Ct.  Eep.  338;  2  Laws,  1907,  p.  93,  Sees.  67-69. 

afarming  Id.,  10  N.  M.  177,  61  Pao. 
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Appeals  may  be  had  from  all  decisions  of  the  board  to  the  Dis- 
trict Court  of  the  proper  district.  If  no  such  appeal  is  taken,  the 
decision  of  the  board  upon  any  question  is  final.^ 

State  Engineer. — A  State  engineer  is  provided  for,  who  shall  be 
a  technically  qualified  and  experienced  hydraulic  engineer,  to  be 
appointed  by  the  Governor  and  confirmed  by  the  legislative  council. 
He  shall  hold  office  for  four  years  and  draw  a  salary  of  $2000  per 
annum.  "He  shall  have  the  general  supervision  of  the  waters  of 
the  State,  and  of  the  measurement,  appropriation,  and  distribu- 
tion thereof."  His  office  shall  be  at  the  seat  of  government.  He 
may  employ  assistants.  He  must  give  a  bond  in  the  sum  of  $10,000. 
He  shall  prepare  and  deliver  to  the  Governor  a  biennial  report.  A 
schedule  of  fees  to  be  charged  by  his  office  is  provided.  All  rec- 
ords in.  his  office  are  public.  He  shall,  subject  to  the  approval  of 
the  board  of  water  commissioners,  make  all  necessary  rules  and  reg- 
ulations to  carry  into  effect  the  duties  devolved  upon  his  office. 
"He  shall  have  the  supervision  of  the  apportionment  of  water  in 
this  State  according  to  the  licenses  issued  by  him  and  his  prede- 
cessors, and  the  adjudication  of  the  courts."  He  shall  from  time 
to  time,  as  may  be  necessary  for  the  economical  and  satisfactory 
apportionment  of  water,  divide  the  State  into  water  districts.*  An 
appeal  is  allowed  from  all  decisions  of  the  State  engineer  to  the 
board  of  water  commissioners. 

It  is  also  made  his  duty,  whenever  requested  by  any  boards  of 
commissioners  of  any  counties,  to  co-operate  with  said  commission- 
ers in  the  engineering  work  required  to  establish  and  construct  any 
drain.5 

Water  Masters. — Over  the  water  districts,  as  designated  by  the 
State  engineer,  upon  written  application  of  a  majority  of  the  water 
users  therein,  the  State  engineer  must  appoint  a  water  master.  The 
water  master  has  the  immediate  charge  of  the  apportionment  of  the 
waters  of  his  district  under  the  general  supervision  of  the  State 
engineer,  "and  he  shall  also  appropriate,  regulate,  and  control  the 
waters  of  the  district  as  will  prevent  waste. "  He  is  allowed  $4  per 
day  for  the  actual  time  spent  in  the  performance  of  his  duties,  and 

3  For  procedure  on  appeal  from  de-  For  jurisdiction  of  State  engineer, 

eision  of  board,  see  Laws,  1907,  p.  92,  see  Young  v.  Hinderlider,  15  N.  M. 

Sees.  63-66.  666,  110  Pac.  Eep.  1045,  1  "Water  & 

*  Laws,  1907,  p.  74,  Sees.  4-13.  Min.  Cas.  Ann.  338 ;   Vanderwork  v. 

5  Laws,   1907,   p.   78,   See.    18;     as  Hewes,  15  N.  M.  439,  110  Pac.  Eep. 

amended,  Laws,  1909,  p.  372.  567,  1  Water  &  Min.  Cas.  Ann.  351. 
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each  water  master  shall  report  to  the  State  engineer.  An  appeal 
is  allowed  from  all  decisions  of  a  water  master  to  the  State  engi- 
neer. ^ 

§  1931.  Ditches,  canals,  and  other  works — Rights  of  way.— If 
the  State  engineer  shall  in  the  course  of  his  duties  find  that  any 
works  used  for  the  storage,  diversion,  or  carriage  of  water  are 
unsafe  and  a  menace  to  life  or  property,  he  shall  at  once  notify 
the  owner  or  agent,  specifying  the  changes  necessary  and  allowing 
a  reasonable  time  for  putting  the  works  in  a  safe  condition.  An 
inspection' of  any  works  may  be  requested  by  other  parties.  ■The 
use  of  such  works  dontrary  to  the  instructions  of  the  engineer  is 
made  a  misdemeanor.  ^  Bridges  must  be  constructed  on  highways.^ 
So,  also,  headgates  and  measuring  devices  at  the  expense  of  the 
owner,  under  the  direction  of  the  State  engineer.^ 

The  right  of  condemnation  is  granted  to  acquire  rights  of  way 
over  private  lands  for  all  such  works,  including  reservoirs  for  the 
storage  of  water.*  Such  land  to  be  acquired  in  the  manner  pro- 
vided by  law  for  the  condemnation  and  taking  of  private  property 
for  public  uses. 

The  right  to  the  use  of  natural  streams  is  granted  for  the  purpose 
of  conducting  water,  and  the  right  to  recapture  the  water,  less 
proper  deduction  for  evaporation  and  seepage,  to  be  determined  by 
the  State  engineer.  ^ 

The  right  to  enlarge  and  use  the  canals  and  other  works  of  others 
is  permitted.^ 

Eights  of  way  are  also  granted  over  aU  State  lands  upon  appli- 
cation to  the  State  engineer.^ 

§  1932.  The  standard  of  measurement — Distribution  of  water. — 
"The  standard  of  measurement  of  the  flow  of  water  shall  be  the 
cubic  foot  per  second  of  time ;  the  standard  of  measurement  of  the 
volume  of  water  shall  be  the  acre-foot,  being  the  amount  of  water 
upon  an  acre  covered  one  foot  deep,  equivalent  to  43,560  cubic  feet. 
The  miner's  inch  shall  be  regarded  as  one-fiftieth  of  a  cubic  foot 

6  Laws,  1907,  p.  77,  Sees.  13-17.  6  Laws,  1907,  p.  91,  Sec.  61. 

1  Laws,  1907,  p.  83,  Sees.  32,  33.  7  Laws,  1907,  p.  94,  Sec.  70. 

2  Laws,  1907,  p.  88,  See.  49.  For  ditches  and  canals  on  public 
8  Laws,  1907,  p.  87,  Sec.  46.  lands,  see  United  States  v.  Lee,  15 
4  Laws,  1907,  p.  74,  See.  3.  N.  M.  382,  110  Pae.  Rep.  601,  1  Water 
6  Laws,  1907,  p.  91,  See.  60.  &  Min.  Cas.  Ann.  479. 
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per  second  in  all  eases  except  when  some  other  equivalent  of  the 
cubic  foot  per  second  has  been  specifically  stated  loy  contract,  or  has 
been  established  by  actual  measurement  or  use."  ^ 

"In  the  issuance  of  permits  to  appropriate  water  for  irrigation 
or  in  the  adjudication  of  rights  to  the  use  of  water  for  such  purpose, 
the  amount  allowed  shall  not  be  in  excess  of  the  rate  of  one  cubic 
foot  of  water  per  second  for  each  seventy  acres,  or  the  equivalent 
thereof,  delivered  on  the  land. ' '  2 

The  distribution  of  the  water  in  the  State  comes  under  the  direc- 
tion of  the  State  engineer,  and  under  him  the  water  masters.  In 
all 'cases  where  local  or  community  customs,  rules,  and  regulations 
have  been  adopted  and  are  in  force  by  a  majority  of  the  water 
users  under  any  irrigation  system,  and  have  for  their  object  the 
economical  use  of  water  and  are  not  detrimental  to  public  welfare, 
such  rules  and  regulations  shall  govern,  subject  to  the  authority  of 
the  State  engineer.^ 

The  owner  or  owners  of  any  works  for  the  storage,  diversion,  or 
carriage  of  water  which  contain  water  in  excess  of  their  needs  for 
irrigation  or  other  beneficial  use  for  which  it  has  been  appropri- 
ated, shall  be  required  to  deliver  such  surplus  at  uniform  rates  to 
parties  entitled  to  use  the  same  under  like  conditions  and  circum- 
stances.* 

All  water  for  irrigation  shall  be  considered  appurtenant  to  the 
land  upon  which  it  is  used,  and  the  right  to  the  use  of  the  same 
upon  said  land  shall  never  be  severed  from  the  land  without  the 
consent  of  the  owner  thereof;  but  by  and  with  his  consent  it  may 
be  transferred  for  other  purposes  without  losing  priority  upon  the 
approval  of  an  application  of  the  owner  to  the  State  engineer.^ 

§  1933.  The  adjudication  of  existing  rights. — The  adjudication 
of  existing  water  rights  under  any  stream  system  in  the  State  of 
New  Mexico  starts  out  with  the  hydrographic  surveys  and  stream 
measurements  by  the  State  engineer.  Upon  the  completion  of  such 
surveys  the  Attorney-General  of  the  State  must  enter  suit  on  behalf 
of  the  State  for  the  determination  of  all  existing  rights  under  such 
system,  in  order  that  the  amount  of  unappropriated  water  subject 
to  disposition  may  become  known.     If  the  suit  has  been  begun  by 

1  Laws,  1907,  p.  86,  Sec.  41.  4  Laws,  1907,  p.  85,  See.  39. 

2  Laws,  1907,  p.  85,  Sec.  43.  B  Laws,  1907,  p.  86,  Sees.  44,  45. 

3  Laws,  1907,  p.  90,  See.  57. 
21ii — Kinn,  on  Irr. 
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private  parties  the  Attorney-General  shall  intervene  on  behalf  of 
the  State,  in  which  case  he  is  not  required  to  bring  an  action.  The 
entire  adjudication  of  water  rights  is  left  to  the  Court,  which  is 
given  exclusive  jurisdiction  to  hear  and  determine  all  questions 
necessary  for  the  adjudication  of  all  water  rights  within  the  stream 
system  involved.  The  Court  may  submit  any  question  of  fact  aris- 
ing therein  to  a  jury  or  to  one  or  more  referees,  at  its  discretion. 
Upon  the  final  adjudication  ^  the  rights  a  certified  copy  of  the 
decree  shall  be  prepared  and  filed  in  the  ofSce  of  the  State  engineer 
at  the  cost  of  the  parties.  Such  decree  shall  in  every  ease  declare 
as  to  the  water  right  adjudged  to  each  party,  the  priority,  amount, 
purpose,  periods,  and  place  of  use,  and  as  to  water  used  for  irriga- 
tion, except  as  otherwise  provided  in  the  Act,  the  specific  tracts  of 
land  to  which  it  shall  be  appurtenant,  together  with  such  other 
conditions  as  may  be  necessary  to  define  the  right  and  its  priority.^ 

All  rights  vested  prior  to  the  enactment  of  the  Water  Code  are 
protected;  however,  they  are  subject  to  regulation,  adjudication, 
and  forfeiture  for  abandonment,  as  provided  by  the  code.2 

All  decrees  granting,  defining,  or  limiting  water  rights  must  be 
recorded  in  the  office  of  the  probate  clerk  and  ex  officio  recorder  of 
the  proper  county. 

§  1934.  Reservoir  rights.— By  the  Act  approved  March  18, 
1909,1  the  right  to  construct  reservoirs  was  granted,  subject,  how- 
ever, to  the  provisions  of  the  Water  Code  of  1907.  In  cases  of  appli- 
cations for  permits  to  impound  and  utilize  waters  of  any  stream  or 
flood  waters  under  conditions  which  would  cause  or  permit  a  con- 
siderable return  flow  of  such  waters  into  their  natural  channels 
above  the  diversion  or  storage  works  of  other  appropriators  or  of 
others  using  or  who  have  acquired  rights  to  the  use  of  water  from 
said  stream  or  stream  system,  the  State  engineer  is  authorized  to 
approve  such  applications  whenever  such  storage  or  use  would  not 
result  in  depriving  such  lower  users  or  appropriators  of  water  to 
the  extent  of  their  reasonable  requirements.  By  this  means  vested 
rights  must  not  be  impaired.  The  owners  of  works  proposing  to 
store  water  may  make  the  usual  application  to  the  State  engineer, 
"and  shall  be  held  as  trustees  of  such  right  for  the  parties  applying 

1  Laws,  1907,  p.  79,  Sees.  19-23.  1  Laws,  1909,  p.  371. 

2  Laws,  1907,  p.  90,  Sec.  59. 
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the  water  to  a  beneficial  use,  and  shall  be  required  to  sell  water 
rights  for  a  reasonable  price  and  to  furnish  the  water  for  such 
parties  at  reasonable  rates  for  storage,  or  carriage,  or  both,  as  the 
ease  may  be." 2 

§  1935.  Artesian  wells  and  their  regulation. — By  the  Act  ap- 
proved March  17,  1909,i  outside  of  those  of  South  Dakota  and 
Kansas,  New  Mexico  enacted  probably  the  most  elaborate  law  upon 
the  subject  of  artesian  wells  and  their  regulation,  and  of  the  waters 
therefrom  of  any  of  the  States.^ 

For  the  purpose  of  the  Act  an  artesian  well  is  defined  to  be  "an 
artificial  well  which  is  sunk  to  the  artesian  stratum  or  basin,  and 
from  which  water  is  raised  to  or  above  the  surface  by  natural  pres- 
sure, or  from  which  water  is  raised  to  or  above  the  surface  of  the 
earth  by  artifie"al  means." 

The  operation  under  the  Act  is  by  counties,  and  to  provide  for 
the  carrying  out  of  the  terms  of  its  provisions  the  board  of  county 
commissioners  of  each  county  is  required  to  issue  a  call  to  the 
owners  of  artesian  wells  for  a  convention  for  the  purpose  of  elect- 
ing three  members  of  the  "county  artesian  well  board,"  each  well 
within  the  county  being  entitled  to  one  vote  in  all  proceedings  in 
such  convention.  And  the  county  artesian  well  board  at  its  first 
meeting  shaU  appoint  a  county  artesian  well  supervisor,  who  shall 
continue  in  office  at  the  pleasure  of  such  commissioners.  Such 
supervisor  shaU  be  qualified  by  education  and  experience  in  artesian 
well  matters.  The  compensation  of  the  members  of  such  board 
shall  not  exceed  $5  per  day;  that  of  the  supervisor  to  be  fixed  by 
the  board,  but  not  to  exceed  $2000  per  annum. 

It  is  made  the  duty  of  each  artesian  well  supervisor  to  inspect 
such  artesian  wells  in  such  counties  at  least  once  in  three  months, 
and  to  inspect  each  well  put  down  to  the  artesian  basin,  but  out- 
side the  district  of  flowing  wells,  at  least  once  in  six  months,  and  to 
keep  a  record  of  such  inspection  in  his  office,  which  records  shall  be 
at  all  times  open  to  the  inspection  of  any  person.  It  is  made  his 
further  duty  to  see  that  aU  provisions  of  the  Act  are  carried  out, 

2  Laws,  1907,  p.  80,  Sec.  24.  For  the  artesian  law  of  South  Da- 

iLaws,  1909,  p.  177.  kota,  see  Sec.  2035. 

2  For  artesian  wells,  see  Sees.  1166-         For   artesian   law   of   Kansas,    see 
1184.  Sec.  1859. 
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and  to  make  complaint  against  any  violation  of  the  same.  He  must 
give  a  bond  in  the  sum  of  $5000  for  the  faithful  petformance  of 
the  carrying  out  of  the  duties  of  his  office.  It  is  also  made  the  duty 
of  the  supervisor  to  inspect  all  reservoirs  which  receive  their  supply 
from  artesian  wells,  and  to  order  the  repair  of  the  same  if  defective. 
Wells  and  reservoirs  may  also  be  repaired  by  the  supervisor  when- 
ever necessary  to  stop  wastes  plugging  the  well  if  necessary.  AH 
expenses  for  the  same  to  become  a  lien  upon  the  land,  which  hen 
may  be  foreclosed  the  same  as  mortgages. 

It  is  made  the  duty  of  the  county  artesian  well  board  to  act  as  a 
board  of  arbitration  and  to  decide  aU  disputes  that  may  arise  be- 
tween the  supervisor  and  the  owner  or  occupant  of  the  land,  or  the 
person  drilling  or  repairing  a  well  with  whom  such  dispute  has 
arisen.  Such  dispute  coming  to  the  board  by  way  of  an  appeal 
from  the  supervisor,  "unanimous  decision  of  the  county  artesian 
well  board  upon  matters  before  said  board  on  appeal  shall  be  deemed 
final,  and  if  the  parties  to  the  dispute  shall  each  state  his  conten- 
tions in  writing,  and  shall  in  writing  agree  to  submit  such  disputed 
questions  to  the  county  artesian  weU  board,  the  unanimous  decision 
of  such  board  upon  such  question  shall  be  final,  and  have  the  force 
and  efEect  of  a  judgment  of  Court  upon  the  parties  thereto." 

For  the  purpose  of  creating  a  fund  for  the  payment  of  the  salary 
of  the  supervisors  and  their  expenses,  a  license  tax  is  imposed  of  $5 
per  annum  on  each  weU,  to  be  collected  by  the  county  treasurer  of 
the  county  in  the  same  manner  as  county  taxes.  And  it  is  made 
the  duty  of  the  supervisor  to  report  to  the  treasurer  monthly  as 
weUs  are  completed. 

All  persons,  prior  to  the  commencement  of  the  construction  or 
repair  of  any  artesian  wells,  or  any  other  wells  entering  the  artesian 
basin,  must  make  a  written  application  to  the  well  supervisor  in 
the  county.  And  no  permit  shall  be  issued  by  such  supervisor  un- 
less the  work  proposed  and  the  materials  proposed  to  be  used  shaU 
conform  in  all  respects  to  the  provisions  of  the  Act.  "All  wells  of 
every  description  and  for  every  purpose  that  shall  be  put  down  to 
the  artesian  basin  shaU  be  eased  with  standard  pipe  or  drive  pipe 
of  the  following  weights  and  dimensions:  Six-inch  pipe  to  be  of 
not  less  than  18  pounds  to  the  foot ;  eight-inch  pipe  to  be  of  not  less 
than  28  pounds  to  the  foot ;  ten-inch  pipe,  when  used  for  main  eas- 
ing, to  be  not  less  than  40  pounds  to  the  foot."    All  wells  must  be 
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constructed  so  as  to  confine  and  so  as  to  conduct  to  the  surface  any 
and  all  flows  encountered.  Contractors  engaged  in  the  drilling  of 
artesian  wells  must  give  a  bond  conditioned  for  the  faithful  con- 
struction of  each  well,  and  when  such  well  is  completed  it  shall  con- 
form to  and  comply  with  the  provisions  of  the  Act.  A  complete 
record  of  each  well  must  also  be  kept  by  such  contractor. 

Upon  the  subject  of  the  appropriation  of  water  from  such  wells  it 
is  provided  that  all  persons  or  corporations  now  owning,  controlling, 
or  using  such  artesian  wells  shall  file  a  sworn  statement  in  the  office 
of  the  probate  clerk  in  the  county  setting  forth  the  date  when  such 
well  is  commenced,  the  date  when  completed,  and  the  amount  of 
water  flowing  therefrom.  The  maximum  amount  of  water  that 
may  be  used  on  each  acre  of  land  under  cultivation  must  not  exceed 
three  acre-feet  during  the  year,  to  be  measured  and  allotted  by  the 
supervisor.  "It  is  further  provided  that  water  shall  not  be  used 
from  an  artesian  well  for  irrigating  purposes,  either  day  or  night, 
unless  the  person  using  the  water  or  some  one  for  him  shall  per- 
sonally and  at  all  times  attend  to  the  application  of  the  same  to  the 
land."  It  is  also  made  unlawful  for  any  owner  or  person  using 
water  from  artesian  weUs  to  conduct  the  water  from  such  well  to  a 
distance  greater  than  one  and  one-half  miles  from  such  well  when 
such  water  is  conducted  through  any  earth  ditch,  or  two  and  one- 
half  miles  when  such  water  is  conducted  through  any  concrete  ditch. 
All  owners  of  a  well  must  provide  suitable  appliances  to  enable  the 
well  supervisor  to  readily  take  the  pressure  reading  of  such  well. 

The  wasting  of  water  of  artesian  wells  is  declared  to  be  a  public 
nuisance,  and  the  person  who  suffers  the  same  is  deemed  guilty  of 
a  misdemeanor.  The  watering  of  stock  must  be  conducted  without 
wasting  the  water.  Any  person  violating  any  of  the  provisions  of 
the  Act  shall,  upon  conviction,  be  fined  upon  each  offense  not  less 
than  $5  nor  more  than  $100,  and  costs  of  prosecution.  Each  day  in 
which  any  of  the  provisions  of  the  Act  shall  be  violated  shall  be 
considered  a  separate  offense.  It  is  made  the  duty  of  the  county 
commissioners,  road  supervisors,  city  engineers,  city  and  town  of- 
ficers, upon  complaint  of  any  citizen  within  their  respective  coun- 
ties, cities,  or  towns,  to  institute  criminal  action  for  the  violation  of 
the  Act. 
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§  1936.  Provisions  in  aid  of  the  National  Reclamation  Act. — 
The  right  of  eminent  domain  is  granted  the  United  States  for  the 
acquisition  of  the  necessary  rights  of  way  for  the  construction  of 
all  works  under  the  provisions  of  the  National  Eeelamation  Act.^ 
Also  a  right  of  way  is  granted  over  all  State  lands.^  No  works 
constructed  hy  the  United  States  are  subject  to  inspection  by  the 
State  engineer.  3 

The  right  of  the  United  Stfttes  to  appropriate  waters  is  granted, 
and  such  waters  shall  not  be  subject  to  further  appropriation  for  a 
period  of  three  years  from  the  date  of  the  notice  of  the  proper  of- 
ficial; but  in  case  of  failure  to  file  plans  of  the  proposed  work 
within  three  years,  the  water  specified  in  the  notice  shall  become 
public  waters,  and  subject  to  general  appropriation.  All  evidence 
of  the  right  of  the  United  States  must  be  filed  in  the  ofi&ce  of  the 
State  engineer,  upon  assignment.^  The  sale  of  all  State  lands 
under  National  reclamation  projects  must  conform  to  the  farm 
units  in  conformity  with  the  classification  by  the  United  States.^ 

By  the  Act  approved  March  17,  1909,  ^  provisions  were  made  for 
the  organization  of  water  users'  associations,  which  associations  may 
act  in  conjunction  with  a  National  reclamation  project  or  inde- 
pendently, depending  upon  the  provisions  of  its  articles.^ 

§  1937.  Corporations  and  companies  —  Water  users'  associa- 
tions.— ^By  the  Act  approved  March  17, 1909,^  a  general  law  for  the 
incorporation  of  water  users'  associations  was  provided.  The  Act 
provides  that  whenever  the  owners  of  lands,  reservoirs,  or  irrigation 
ditches  in  any  county  or  adjoining  counties  in  the  State  may  desire 
to  enter  into  a  mutual  undertaking  to  construct,  maintain,  and  oper- 
ate storage  reservoirs,  diverting  dams,  irrigation  ditches,  canals,  or 
other  irrigation  works,  or  to  combine  their  several  works  or  systems, 
or  to  improve,  enlarge,  or  add  to  the  same,  for  their  mutual  advan- 
tage, they  may  organize  a  water  users'  association  under  the  pro- 
visions of  the  Act.  It  must  be  noted  that  corporations  organized 
under  this  Act  may  or  may  not  be  organized  for  operation  in  con- 

1  LawB,  1907,  p.  74,  See.  3.  e  Laws,  1909,  p.  210. 

2 Laws,  1907,  p.  89,  See.  54.  7 For  water  users'  associations,  see 

3  Laws,  1907,  p.  83,  See.  32.  Sees.  1281-1286. 

4  Laws,  1907,  p.  85,  Sees.  36-40.  i  Laws,  1909,  p.  210, 
BLaws,  1907,  p.  89,  See.  55. 
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ueetion  -with  the  National  Eeclamation  Service.^  It  depends  en- 
tirely on  what  may  be  contained  in  the  articles  of  association. 
Parties  desiring  to  organize  such  an  association  must  execute  a 
certificate  setting  forth:  (1)  The  name  of  the  association;  (2)  the 
names  of  the  incorporators;  (3)  the  location  of  its  principal  office  in 
the  State;  (4)  the  objects  and  purposes  of  the  association,  the 
county  or  counties  in  which  its  operations  are  to  be  carried  on,  and 
the  general  description  of  the  lands  to  be  irrigated,  and  the  reser- 
voirs or  other  works,  to  be  constructed,  enlarged,  combined,  or  used 
under  the  management  of  the  association;  (5)  the  amount  of  capital 
stock  and  number  and  denomination  of  the  shares,  or,  if  the  incor- 
porators do  not  desire  to  issue  shares,  the  plan  and  manner  of  ac- 
quiring membership  and  of  providing  funds  or  means  for  the  ac- 
quisition, construction,  improvement,  and  maintenance  of  its  works 
and  for  its  necessary  expenses;  (6)  the  period,  if  any,  limited  for 
the  duration  of  the  association;  (7)  the  number  and  manner  of  elect- 
ing the  board  of  directors,  trustees,  or  governing  board  of  said  asso- 
ciation, and  may  name  the  persons  who  shall  serve  as  such  for  the 
first  three  months;  (8)  the  certificate,  or  any  amendment  thereof, 
made  as  in  the  Act  provided  may  also  contain  any  provision  not 
inconsistent  with  the  Act  or  other  law  of  the  State  which  the  incor- 
porators may  choose  to  insert  for  the  regulation  and  conduct  of  the 
business  and  affairs  of  the  association,  extending  its  membership, 
enlarging  or  changing  the  scope  of  its  operations,  creating  and  en- 
forcing a  lien  upon  the  lands,  reservoirs,  or  other  works,  and  water 
rights  of  the  association  or  its  members  for  the  acquisition,  con- 
struction, repair,  improvement,  and  maintenance  of  reservoirs  or 
other  works,  collecting  the  necessary  funds  for  expenses  and  pur- 
poses of  the  association,  defining  or  limiting  its  powers,  and  for  its 
dissolution  and  the  distribution  or  other  disposition  of  its  property. 
The  certificate  must  be  acknowledged  as  required  for  deeds  of  real 
estate,  and  shall  be  filed  in  the  office  of  the  Secretary  of  State,  and  a 
copy  thereof  duly  certified  by  said  secretary  shall  be  recorded  in 
the  office  of  the  recorder  where  the  lands  or  works  are  located,  and 
such  certificate  shall  "be  evidence  in  all  courts  and  places."  Upon 
the  filing  of  such  certificate  as  aforesaid,  such  persons  constitute  a 
body  corporate,  and  are  empowered  to  do  any  act  or  thing  necessary 

2  For  water  users '  asaoeiations  in  eonnection  with  the  National  Beclamation 
Act,  see  Sees.  1281-1286. 
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or  proper  for  carrying  out  the  purposes  of  their  organization.  Pro- 
visions are  made  for  making  amendments,  changes,  or  alterations  as 
may  be  desired.  The  power  is  given  its  shareholders  or  members 
to  make  or  alter  by-laws  or  rules  and  regulations  for  the  manage- 
ment and  operation  of  the  works,  the  distribution  of  the  waters 
thereof,  and  the  control  and  conduct  of  its  business  and  affairs. 
Such  associations  shall  have  the  right  of  way  over  all  lands  owned 
by  the  State,  and  the  right  of»condemnation  for  the  same  as  pro- 
vided by  the  Water  Code  of  1907.3 

§  1938.  _  Irrigation  district  law.— By  the  Act  of  1909  i  the  legis- 
lature of  the  then  Territory  of  New  Mexico  adopted  the  irrigation 
district  law,  based  mainly  upon  the  provisions  of  the  California  law, 
with  some  of  the  important  amendments. 

The  Act  provides  that  upon  a  petition  of  a  majority  of  the  resi- 
dent freeholders  owning  more  than  one-half  of  the  lands  included 
within  the  proposed  district  to  the  county  commissioners  that  said 
commissioners  must  take  up  the  matter,  and  upon  publication  of 
the  petition  determine  at  a  hearing  set  for  that  purpose  whether 
such  a  district  should  be  established  or  not.  If  the  county  commis- 
sioners decide  that  it  should  be,  they  must  make  a  call  for  an  elec- 
tion of  the  qualified  electors  of  the  district.  At  such  election,  if 
two-thirds  of  the  legal  electors  vote  in  the  affirmative,  the  county 
commissioners  shall  declare  said  district  duly  organized. 

The  remainder  of  the  Act  is  very  similar  to  the  California  Aot.^ 

§  1939.  The  Carey  Act  in  New  Mexico. — "Bj  the  Act  approved 
March  18,  1909,^  the  then  Territory  of  New  Mexico  accepted  the 
provisions  of  the  Carey  Act,  and  also  provided  for  its  operation. 
The  selection,  management,  and  disposal  of  the  land  is  vested  in  the 
Carey  Act  land  board,  which  board  consists  of  the  governor,  com- 
missioner of  public  lands  and  the  State  engineer.  The  usual  powers 
and  duties  of  said  board  are  provided  for.  No  application  shall  be 
granted  on  which  the  State  engineer  has  reported  adversely,  either 

3  Laws,  1907,  p.  74,  Sec.  3.  2  For  irrigation  districts  in  Califor- 

iLaws,   1909,   Chap.    109,   p.   295;      nia,  see  Sec.  1755. 
see,  also,  Laws,  1909,  Chap.  140,  p.         For  the  irrigation  district  laws,  see 
383.  Chap.  70,  Sees.  1386-1432. 

1  Laws,  1909,  p.  260. 
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as  to  the  water  supply  or  feasibility  of  the  undertaking.  Upon  the 
withdrawal  of  the  land  by  the  Interior  Department  the  contract 
between  the  State  and  the  constructing  company  may  be  entered 
into.  Upon  the  completion  of  the  works  and  the  opening  of  the 
land  for  settlement  any  citizen  of  the  United  States,  or  any  person 
having  declared  his  intention,  over  the  age  of  21  years,  may  make 
application  for  not  to  exceed  160  acres  of  land.  Such  application 
must  be  accompanied  with  the  usual  water  right  contract  with  the 
construction  company  and  25  cents  per  acre.  The  full  price  fixed 
for  the  land  is  50  cents  per  acre.  Final  proof  of  reclamation,  set- 
tlement, and  occupation  must  be  made  by  the  settler.  The  usual 
forfeiture  for  non-compliance  with  the  law  and  for  the  non-payment 
upon  the  water  contract  is  provided,  and  the  usual  lien  given  to 
the  constructing  company. 

§  1940.  Criminal  statutes. — ^It  is  made  misdemeanors  to  use 
works  declared  to  be  unsafe  by  the  State  engineer;  ^  to  destroy 
any  headgate  or  measuring  device ;  2  to  use  the  water  of  another 
person  without  his  consent;  to  carry  on  the  construction  of  any 
works  without  the  permit  of  the  State  engineer,  except  in  the  case 
of  the  United  States ;  ^  for  any  person  to  fail  to  appear  and  testify 
at  the  order  of  the  board  or  referee.* 

It  is  also  made  unlawful  for  any  person,  company,  or  corporation 
to  divert  the  waters  of  any  public  stream  in  New  Mexico  for  use  for 
reservoirs  or  other  purposes  in  a  valley  other  than  that  of  any  such 
stream,  to  the  impairment  of  valid  and  subsisting  prior  appropria- 
tions, and  punishable  by  a  fine  of  not  less  than  $100  nor  more  than 
$500,  or  imprisonment  in  the  county  jail  for  not  less  than  one  month 
nor  more  than  three  months,  or  both.^ 

Any  violation  of  the  provisions  of  the  Artesian  Well  Act  of  1909 
is  also  made  a  misdemeanor.  ^ 

§  1941.  Riparian  rights  in  New  Mexico.— The  law  of  riparian 
rights  in  the  State  of  New  Mexico  may  be  regarded  as  entirely  abro- 

1  Laws,  1907,  p.  84,  Sec.  33.  *  Laws,  1907,  p.  93,  Sec.  67. 

2  Laws,  1907,  p.  87,  Sec.  47.  5  Laws,  1907,  p.  95,  See.  72, 

3  Laws,  1907,  p.  88,  See.  48.  6  See  See.  1935. 


3482 


NEW  MEXICO. 


gated  by  statute  and  Court  decisions.  "Beneficial  use  shall  be  the 
basis,  the  measure,  and  the  limit  of  the  right  to  the  use  of  water."  ^ 
"It  is  declared  that,  on  the  ground  of  imperative  necessity,  no  set- 
tler can  claim  any. right  aside  from  appropriation."  2 


1  Laws,  1907,  p.  73,  Sec.  2. 

See,  also,  Trambley  v.  Lutennan,  6 
N.  M.  15,  27  Pae.  Rep.  312;  Gutierres 
V.  Albuquerque  etc.  Co.,  188  U.  8.  545, 
47  L.  Ed.  588,  23  Sup.  Ct.  Eep.  338; 
affirming  JA,  10  N.  M.  177,  61  Pae. 
Rep.  357;  TTnitecl  States  ▼.  Rio 
Grande  etc.  Co.,  174  V.  S.  690,  43  L. 
Ed.  1136,  19  Sup.  Ct.  Eep.  770;  Id., 
9  N.  M.  303,  51  Pae.  Eep.  674;  Ha- 
german    Iir.    Co.    T.    McMurry,    16 


N.  M.  172,  113  Pae.  Eep.  823,  where 
it  is  held  that  the  common  law  doc- 
trine of  riparian  rights  in  natural 
streams  has  been  superseded  in  New 
Mexico  hj  that  of  prior  appropria- 
tion and  application  to  beneficial  use 
of  water. 

See,  also,  Keeney  y.  Carillo,  2  N. 
M.  480. 

2  Hagerman  Irr.  Co.  ▼.  Meiltaxij, 
16  N.  M.  172,  113  Pae.  Eep.  823. 
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i  1954.  Provisions  in  aid  of  the  National  Reclamation  Act. 
f  1955.  The  pollution  of  waters. 
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{ 1957.  Riparian  rights  in  the  State. 

§  1942.  Particular  features  of  the  State.— The  State  of  North 
Dakota  is  in  the  "Great  Plains"  region  of  the  United  States,  and 
the  most  northerly  of  the  five  States  which  are  included  within  what 
is  known  as  the  semi-arid  region.  As  stated  hy  the  State  engineer 
for  the  State  in  his  last  report,  the  total  area  of  land  which  is  sus- 
ceptible of  irrigation  is  1,540,000  acres.  The  climate  of  the  State 
is  well  adapted  to  the  raising  of  all  small  fruits  and  grains.  In 
the  eastern  portion  of  the  State  there  is  generally  plenty  of  rainfall 
to  mature  crops,  while  in  the  western  part  the  rainfall  is  not  usually 
sufficient  to  provide  for  the  proper  growth  of  plant  life.  The  Mis- 
souri River  and  its  tributaries  constitute  the  principal  waters  of 
the  State;  but  for  the  reason  that  the  Missouri  River  is  from  three 
to  four  hundred  feet  lower  than  the  surrounding  prairie,  very  little 
use  up  to  the  present  time  has  been  made  of  its  waters,  except  upon 
what  are  called  the  first  and  second  bench  lands,  i  There  is,  how- 
ever, plenty  of  flood  water  which  may  be  utilized  with  the  proper 
works.    The  climate,  at  times,  in  the  winter  is  severely  cold ;  but  the 

1  Fourth  Biennial  Report  of  the  State  Engineer,  1909-1910,  T.  E.  Atkinson, 
State  Engineer,  p.  20. 
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growing  season  in  the  summer,  computed  from  the  average  date  of 
the  last  killing  frost  in  spring  to  the  average  date  of  the  first  killing 
frost  in  autumn,  is  138  days. 

§  1943.  Irrigation  in  the  State.— Out  of  the  1,540,000  acres  of 
land  in  the  State  of  North  Dakota,  according  to  the  report  of  the 
State  engineer,  about  75,000  acres  were  irrigated  in  1911.1  From 
these  figures  there  is  still  room  for  considerable  development  along 
this  line.  But,  as  is  the  case  in  all  semi-arid  States,  the  people  are 
slow  to  take  up  this  work,  relying  more  upon  the  uncertain  rainfall 
to  mature  their  crops.  But  the  people  are  finding  out  that  this  de- 
pendency upon  the  annual  rainfall  is,  at  times,  doomed  to  disap- 
pointment. This  is  bound  to  force  the  use  of  water  for  irrigation  in 
the  future  as  a  necessary  adjunct  to  the  rainfall.  In  many  portions 
of  the  State  there  is  the  question  of  the  drainage  of  lands.  Accord- 
ing to  the  State  engineer  the  total  area  of  land  which  can  be  im- 
proved by  drainage  is  2,780,000  acres,  and  out  of  this  475,000  acres 
have  been  improved  by  the  construction  of  ditches.^ 

The  Water  Code  of  1905  and  the  establishment  of  the  office  of 
State  engineer  has  done  much  to  promote  irrigation  in  the  State. 

While  the  original  Territory  of  Dakota,  now  comprising  the 
States  of  North  and  South  Dakota,  came  within  the  provisions  of 
the  Carey  Act,  the  State  of  North  Dakota  has  not  accepted  its  pro 
visions,  and,  therefore,  no  work  has  been  done  in  this  respect.^ 

Under  the  National  Eeclamation  Act  the  Government  has  taken 
up  a  number  of  projects,  notably  the  Williston,  Buford-Trenton, 
and  the  Lower  Yellowstone  projects,  and  these  have  been  largely 
constructed.  A  number  of  others  were  surveyed  and  lands  under 
them  withdrawn  from  entry,  but  these  have  been  given  up  and  the 
lands  restored  to  entry.* 

The  State  has  never  adopted  the  irrigation  district  law  as  the 
same  has  been  adopted  by  other  States,  following  the  California  law. 

1  Fourth  Biennial  Report  of  the  8  For  the  Carey  Act,  see  Sees.  1312- 
State  Engineer,  1909-1910,  T.  E.  At-      1336. 

kinson,  State  Engineer,  p.  15.  4  See    the    various    reports    of   the 

2  See  Eeport  on  the  Drainage  of  Eeclamation  Service,  subject:  North 
Certain  Counties  in  North  Dakota,  by     Dakota. 

John  T.  Stewart,  1907,  Office  Experi-  See,  also,  the  Fourth  Biennial  Be- 

ment  Stations,  Bulletin  No.  189,  TJ.  S.  port  of  the  State  Engineer,  1909-1910, 
Dept.  of  Agriculture.  p.  21. 
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However,  there  is  a  simple  district  law  by  townships  and  counties, 
and  a  number  have  taken  advantage  of  this  law,  which  provides 
simply  for  the  levy  and  collection  of  a  tax  within  the  respective 
township  or  county  for  the  development  of  irrigation. 

Considerable  land  has  been  irrigated  by  the  means  of  artesian 
wells  in  various  portions  of  the  State.^ 

According  to  the  Census  Report  of  1910,  the  total  number  of 
farms  irrigated  in  1909  was  69,  against  54  in  1899,  an  increase  of  15, 
or  27.8  per  cent. 

The  total  acreage  irrigated  in  1909  was  10,248  acres,  as  against 
4,872  acres  in  1899,  an  increase  of  5,376  acres,  or  110.3  per  cent. 

The  total  area  enterprises  were  capable  of  irrigating  in  1910 
was  21,917  acres.  The  acreage  included  in  enterprises  completed  or 
under  construction  in  1910  was  38,173  acres.  The  area  irrigated 
in  1909  classified  by  type  of  enterprise,  shows  that  there  were  under 
United  States  Reclamation  Service  1,610  acres,  and  under  individual 
and  partnership  enterprises  8,638  acres. 

§  1944.  Criticism  of  the  North  Dakota  laws. — Our  criticism  of 
the  irrigation  and  water  right  laws  of  the  State  of  North  Dakota  is 
not  so  much  in  regard  to  the  laws  which  are  in  effect,  but  the  ab- 
sence of  laws.  The  Irrigation  Code  of  1905,  which  is  still  in  force 
without  any  important  amendments,  follows  the  Wyoming  Code, 
with  some  important  changes.^  This  code,  providing  for  the  office 
of  the  State  engineer  and  the  board  of  water  commissioners,  was 
certainly  an  improvement  upon  the  old  statutes  of  the  State  govern- 
ing the  subject.  This  code  is  much  more  simple  and  probably  just 
as  effective  as  some  of  the  more  elaborate  codes  of  other  States. 
The  provision  of  the  code  relative  to  the  adjudication  of  rights  by 
the  courts,  in  the  first  instance,  was,  in  our  opinion,  a  wise  one.  If 
rights  are  of  value,  their  adjudication  eventually  gets  to  the  courts, 
and  it  is  better  to  have  them  adjudicated  in  the  first  instance  by  the 
Court  than  to  duplicate  such  proceedings  by  having  them  deter- 
mined in  the  first  instance  by  some  board,  and  then  appealed  to  the 

B  For  -  information     upon     varions  rious  Eeolamation,.  Service  annual  re- 
phases    of    the    subject,    see :    First-  ports,  sub. :  North  Dakota. 
Fourth  Biennial  Beports  of  the  State  i  For  the  Wyoming  laws,  see  Chap. 
Engineer  of  North  Dakota;   the  va-  104,  Sees.  2097-2129. 
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Court.    In  this  respect  the  code  of  North  Dakota  has  adopted  the 
Colorado  system  rather  than  that  of  Wyoming.^ 

The  legislature  of  the  State  is  to  be  criticised  for  not  accepting  the 
provisions  of  the  Carey  Act  and  providing  laws  for  its  operation. 
Also,  with  thickly  populated  communities  in  different  portions  of 
the  State,  an  irrigation  district  Act  would  undoubtedly  add  to  their 
prosperity. 

§  1945.  State  constitutional  provisions — Water  courses  defined. 
— ^Article  XVII,  Section  210,  of  the  constitution  of  the  State  of 
North  Dakota,  provides  as  follows : 

"AH  flowing  streams  and  natural  water  courses  shall  forever  re- 
main the  property  of  the  State  for  mining,  irrigation,  and  manu- 
facturing purposes. "  ^ 

The  water  courses  as  referred  to  in  the  above  constitutional  pro- 
vision were  further  defined  by  an  Act  of  the  legislature  of  1907,2  gg 
f  oUows : 

"A  water  course  entitled  to  the  protection  of  the  law  is  consti- 
tuted, if  there  is  a  sufficient  natural  and  accustomed  flow  of  water 
to  form  and  maintain  a  distinct  and  a  defined  channel.  It  is  not 
essential  that  the  supply  of  water  should  be  continuous  or  form  a 
perennial  living  source.  It  is  enough  if  the  water  arises  periodically 
from  natural  causes  and  reaches  a  plainly  defined  channel  of  a  per- 
manent character." 

§  1946.  Water  rights  defined — Abandonment. — ^By  the  State 
Irrigation  Code  of  1905  it  is  provided:  "All  waters  within  the 
limits  of  the  State  from  all  sources  of  water  supply  belong  to  the 
public,  and,  except  as  to  navigable  waters,  are  subject  to  appropria- 
tion for  beneficial  use.i 

"Beneficial  use  shall  be  the  basis,  the  measure,  and  the  limit  of 
the  right  to  use  of  water,  and  aU  waters  appropriated  for  irrigation 
purposes  shall  be  appurtenant  to  specified  lands  owned  by  the  per- 
son claiming  the  right  to  use  the  water,  so  long  as  the  water  can 
be  beneficially  used  thereon.    Priority  in  time  shall  give  the  better 

2  For    the    adjudication    of    water  l  Bigelow  v.  Draper,  6  N.  D.  152,  69 

rights  in  North  Dakota,  see  See.  1949.  N.  W.  Eep.  570. 

For  the  adjudication  of  rights  in  2  Laws,  1907,  p.  444. 

Colorado,  see  Sees.  1790-1793.  1  Eev.  Codes,  1905,  Sec.  7604. 
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right.  In  all  cases  of  claims  to  the  use  of  water  initiated  prior  to 
the  passage  of  this  Act  the  right  shall  relate  back  to  the  initiation 
of  the  claim  upon  the  diligent  prosecution  of  the  necessary  surveys 
and  construction  for  the  application  of  the  water  to  a  beneficial  use. 
All  claims  to  the  use  of  water  initiated  after  the  passage  of  this  Act 
shall  relate  back  to  the  date  of  the  receipt  of  an  application  therefor 
in  the  office  of  the  State  engineer,  subject  to  compliance  with  the 
provisions  of  this  Act  and  the  rules  and  regulations  established 
thereunder. "  2 

When  the  party  entitled  to  the  use  of  water  fails  to  beneficially 
use  all  or  any  part  of  the  water  claimed  by  him,  for  which  a  right  of 
use  has  vested,  for  the  purpose  for  which  it  was  appropriated  or 
adjudicated,  for  a  period  of  three  years,  such  unused  water  shall 
revert  to  the  public,  and  shall  be  regarded  as  unappropriated 
water.3 

§  1947.  Division  of  the  State  and  administrative  officers. — For 
administrative  purposes  the  State  of  North  Dakota  is  divided  into 
four  water  divisions,  the  boundaries  of  which  are  defined  by  the 
statute.  These  divisions,  in  turn,  are  divided  inta  water  districts 
by  the  State  engineer,  i 

Board  of  Water  Commissioners. — The  board  of  water  commis- 
sioners is  composed  of  the  water  commissioners  of  the  four  water 
divisions,  together  with  the  State  engineer,  who  is  the  president 
thereof.  It  is  made  the  duty  of  this  board  to  supenrise  the  appor- 
tionment of  the  waters  of  the  State.  The  board  has  the  power  to 
make  rules  and  regulations  to  govern  its  proceedings  and  the  opera- 
tions in  the  various  divisions.  The  State  engineer  has  a  vote  on  all 
matters  except  appeals  authorized  by  law  from  his  acts.  The  gen- 
eral duties  of  this  board  are  similar  to  those  prescribed  by  the  board 
of  control  in  "Wyoming,  with  the  exception  of  matters  relating  to 
the  determination  of  water  rights.^ 

State  Engineer. — ^As  is  the  case  in  all  States  adopting  the  laws  of 
State  control  of  the  waters  flowing  within  their  jurisdiction,  the 
most  important  administrative  office  is  that  of  the  State  engineer. 

2  Eev.  Codes,  1905,  See.  7605.  2  Eev.  Codes,  1905,  Sec.  7643. 

3  Eev.  Codes,  1905,  See.  7651.  For  the  duties  of  the  Board  of  Con- 
1  Eev.  Codes,  1905,  Sec.  7640.    See,      trol  in  Wyoming,  see  See.  2102. 

also,  Id.,  Sec.  7644. 
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The  State  engineer  is  appointed  by  the  Governor  and  confirmed  by 
the  senate.  He  holds  office  for  a  term  of  four  years,  and  draws  a 
salary  of  $2500.  He  has  the  power  to  appoint  an  assistant  engineer 
at  a  salary  of  $1800.  He  must  be  a  technically  qualified  and  e3q)eri- 
enced  hydraulic  engineer,  and  must  make  a  biennial  report  to  the 
Governor  and  recommendations  for  legislation.  Complete  records 
of  his  work  must  be  kept  in  his  office  for  public  inspection.  He  has 
the  power  to  make  aU  necessjSy  rules  and  regulations  to  carry  into 
effect  the  duties  of  his  office.  He  is  required  to  modify  such  rules 
if  the  same  is  ordered  by  a  vote  of  at  least  three  of  the  four  water 
commissioners.  It  is  made  his  duty  to  make  the  hydrographic  sur- 
veys of  each  stream  system  and  source  of  water  supply  in  the  State, 
obtaining  and  recording  all  available  data  for  the  determination, 
development,  and  adjudication  of  the  water  supply  of  the  State. 
In  this  he  may  co-operate  with  the  agencies  of  the  Federal  Govern- 
ment.3 

Water  Commissioners. — The  water  commissioners  of  the  respec- 
tive water  divisions  are  appointed  by  the  Governor  and  confirmed  by 
the  senate.  The  general  duty  of  a  commissioner  is  to  supervise  the 
apportionment  of  the  water  in  his  division  according  to  the  licenses 
issued  by  the  State  engineer.  His  pay  is  fixed  at  $10  per  day  for 
the  time  actually  consumed  in  his  duties.  He  is  also  a  member  of 
the  board  of  water  commissioners.* 

Water  Masters. — The  water  masters  of  each  water  district  are 
appointed  by  the  water  commissioners  of  their  respective  divisions. 
They  have  the  immediate  charge  of  the  apportionment  of  the  water 
under  the  supervision  of  the  commissioners.  His  pay  is  fixed  at  $4 
per  day  for  the  time  actually  consumed.  He  may  also  employ 
assistants  in  cases  of  emergency.  He  must  make  reports  to  the 
water  commissioner,  and  these  reports  at  the  end  of  each  irrigation 
season  must  be  filed  in  the  office  of  the  State  engineer.^ 

§  1948.  The  appropriation  of  water. — ^In  the  appropriation  of 
water  the  general  scheme  of  that  provided  by  the  stattite  of  Wyo- 
ming is  foUowe^i  It  is  provided  that  the  person,  association,  or 
corporation  must  file  an  application  with  the  State  engineer  to  a 
permit.     If  the  application  is  approved  the  work  must  be  completed 

s  Eev.  Codes,  1905,  Sees.  7608-7617.  8  Eev.  Codes,  1905,  Sees.  7645-7649. 

4  Eev.  Codes,  1905,  Sees.  7641-7644.  i  See  Sees.  2106-2109. 


THE  APPEOPEIATION  OF  WATER.  3489 

within  the  time  allowed  by  the  State  engineer,  not  exceeding  five 
years  from  the  date  of  the  approval,  and  the  time  within  which  the 
water  shall  be  applied  to  a  beneficial  use  must  not  exceed  four  years 
thereafter.  "If,  in  the  opinion  of  the  State  engineer,  there  is  no 
unappropriated  water  available,  he  shall  reject  such  application. 
He  shall  decline  to  order  the  publication  of  notice  of  any  application 
which  does  not  comply  with  the  requirements  of  the  law  and  the 
rules  and  regulations  thereunder.  He  may  also  refuse  to  consider 
or  approve  an  application  or  order  the  publication  of  notice  thereof 
if,  in  his  opinion,  the  approval  thereof  would  be  contrary  to  public 
interest."  The  works  must  be  completed  within  the  time  allowed, 
and  must  be  approved  by  the  State  engineer  as  to  their  safety  and 
efficiency.  "When  the  works  are  found  in  a  satisfactory  condition 
the  State  engineer  shall  issue  his  certificate  for  the  appropriation, 
setting  forth  the  actual  capacity  of  the  works  and  such  limitations 
upon  the  water  right  as  shall  be  warranted  by  the  condition  of  the 
works,  but  in  no  manner  extending  the  rights  described  in  the 
permit. 

Upon  the  actual  application  of  the  water  to  the  beneficial  purpose 
the  State  engineer  shall  issue  a  license  to  appropriate  water  to  the 
extent  and  under  the  conditions  of  the  actual  application  of  the 
water  to  such  use.  The  time  may  be  extended  in  which  to  apply 
the  water.    Any  permit  or  license  may  be  assigned. 

Appeals  may  be  had  from  the  decision  of  the  State  engineer  to 
the  District  Court.^ 

In  the  case  of  seepage  waters  the  usual  application  must  be  made 
to  the  State  engineer.^ 

By  the  Act  approved  March  13,  1909,*  the  State  engineer  was 
authorized  to  grant  permits  for  the  appropriation  of  flood  waters  of 
draws,  coulees,  or  streams,  and  water  sources,  which  for  the  greater 
part  of  the  year  flow  less  than  one-third  of  one  cubic  foot  per  second. 
An  application  must  be  filed  by  the  claimant  with  the  State  engi- 
neer, setting  forth  the  full  nature  of  the  claim,  and  notice  of  the 
same  must  be  published.  If  no  objections  to  the  same  are  filed 
within  thirty  days  the  State  engineer  shall  endorse  his  approval  on 
the  application,  and  the  claimant  may  then  proceed  with  his  con- 
struction of  works.     "The  amount  of  water  allowed  to  any  person, 

2  Eev.  Codes,  1905,  Sees.  7622-7629.  3  Hev.  Codes,  1905,  Sec.  7662. 

See,  also.  Sees.  7632-7634.  4  Laws,  1909,  p.  179. 
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association,  or  corporation  under  this  Act  shall  not  be  in  excess  of 
two  acre-feet  per  acre  for  any  one  irrigation  season,  and  in  no  case 
more  than  can  be  beneficially  used." 

§  1949.  The  adjudication  of  existing  rights. — ^The  adjudication 
of  all  existing  water  rights  is  made  by  the  courts  in  the  first  instance. 
Upon  the  completion  of  the  hydrographic  survey  of  any  stream 
system  by  the  State  engineer  he  must  deliver  a  copy  thereof,  to- 
gether with  aU  data,  to  the  Attorney-General  of  the  State,  who  shall, 
within  sixty  days  thereafter,  enter  suit  on  behalf  of  the  State  for 
the  determination  of  aU  rights  to  the  use  of  such  water.  Such  suit 
must  be  diligently  prosecuted  to  a  final  adjudication.  Such  suit 
may  be  begun  by  private  parties,  in  which  case  the  Attorney-Gen- 
eral shall  intervene  on  behalf  of  the  State.  ALL  claimants  must  be 
made  parties.  The  costs  in  such  actions  are  to  be  charged  to  the 
respective  parties  in  proportion  to  the  amount  of  water  right  al- 
lotted. 

Upon  the  final  adjudication  of  such  rights  two  certified  copies  of 
the  decree  shaU  be  prepared  and  one  filed  in  the  office  of  the  State 
engineer,  and  the  other  in  the  office  of  the  water  commissioner  of 
the  proper  water  division.  ' '  Such  decree  shall  in  every  ease  declare 
as  to  the  water  right  adjudged  to  each  party  the  priority,  amount, 
purpose,  place  of  use,  and  as  to  water  used  for  irrigation,  the  specific 
tracts  to  which  it  shall  be  appurtenant,  together  with  all  other  con- 
ditions as  may  be  necessary  to  define  the  right  and  its  priority."  ^ 

In  any  water  suit  the  Court  may  appoint  a  referee  or  referees,  not 
exceeding  three,  to  take  testimony  and  report  upon  the  rights  of 
the  parties  as  in  other  cases.2 

§  1950.  Water  rates. — The  owner  of  any  works  for  the  storage, 
diversion,  or  carriage  of  water  which  contain  water  in  excess  of 
their  needs  for  irrigation  or  other  beneficial  purposes  for  which  it 
has  been  appropriated,  shall  be  required  to  deliver  such  surplus 
"at  reasonable  rates  for  storage,  or  carriage,  or  both,  as  the  case 
may  be,  to  the  parties  entitled  to  the  use  of  the  water  for  beneficial 
purposes.  In  case  of  the  refusal  of  such  owner  or  owners  to  deliver 
any  such  Burplus  water  at  reasonable  rates  as  determined  by  the 

1  Eev.  CJodes,  1905,  Sees.  7617-7621.  2  Eev.  Codes,  1905,  Sec.  7636. 


DITCHES  AOT)  CANALS— BIGHTS  OF  WAT.  3491 

State  engineer,  they  may  be  compelled  to  do  so  by  the  District 
Court"  of  the  proper  county.^ 

§  1951.  The  standard  of  measurement  of  water— The  distribu- 
tion of  water. — The  standard  of  measurement  of  the  flow  of  water 
is  one  cubic  foot  per  second  of  time ;  the  standard  of  measurement 
of  the  volume  of  water  shall  be  the  acre-foot,  equivalent  to  43,560 
cubic  feet.  The  miner's  inch  shall  be  regarded  as  one-fiftieth  of  a 
cubic  foot,  except  when  otherwise  stated  in  a  contract.^ 

In  the  issuance  of  permits  for  irrigation  or  the  adjudication  of 
rights  for  such  purpose,  the  amount  allowed  shall  not  be  in  excess 
of  one  cubic  foot  of  water  per  second  for  each  eighty  acres.^ 

All  water  used  in  the  State  for  irrigation  shall  remain  appurte- 
nant to  the  land  upon  which  it  is  used,  but  by  application  to  the 
State  engineer  the  right  to  its  use  may  be  transferred  to  other 
lands.*  The  change  of  use  or  the  place  of  diversion  may  also  be 
made.* 

"The  water  master  shall  have  immediate  charge  of  the  apportion- 
ment of  the  waters  in  his  district  under  the  general  supervision  of 
the  water  commissioner,  and  he  shall  so  apportion,  regulate  and  con- 
trol the  waters  of  the  district  as  will  prevent  waste."  ^ 

§  1952.  Ditches  and  canals — ^Rights  of  way  and  condemnation 
proceedings  therefor.— Rights  of  way  are  granted  over  all  lands 
owned  by  the  State  for  the  works  under  discussion,  and  all  convey- 
ances of  State  lands  thereafter  made  shall  contain  a  reservation  of 
such  rights  of  way.^ 

The  United  States,  the  State,  or  any  person,  corporation,  or  asso- 
ciation may  exercise  the  right  of  eminent  domain  to  acquire  for 
public  use  "any  property  or  rights"  now  or  hereafter  existing  when 
found  necessary  for  the  application  of  water  to  beneficial  uses. 
"Such  property  or  rights  may  be  acquired  in  the  manner  provided 
by  law  for  the  taking  of  private  property  for  public  use."  No 
special  proceedings  for  the  condemnation  of  these  particular  rights 
are  provided.^ 

1  Eev.  Codes,  1905,  See.  7638.  <  Bev.  Codes,  1905,  Sec.  7654. 

1  Bey.  Codes,  1905,  Sec.  7650.  B  Eev.  Codes,  1905,  Sec.  7646. 

2  Eev.  Codes,  1905,  Sec.  7652.  i  Eev.  Codes,  1905,  Sec.  7663. 
«  Eev.  Codes,  1905,  See.  7653.  2  Eev.  Codes,  1905,  Sec.  7606. 
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"Water  appropriated  may  be  turned  into  any  natural  or  artificial 
water  course  by  any  party  entitled  to  the  use  thereof,  and  may  be 
reclaimed  below  by  such  party,  subject  to  existing  rights,  due  allow- 
ance being  made  for  losses,  as  determined  by  the  State  engineer.^ 
All  works  may  be  inspected  by  the  State  engineer  and  ordered  re- 
paired if  found  defective.*  • 

Measuring  devices  must  be  constructed  in^  and  bridges  over 
ditches  and  canals  at  roads,  at  the  expense  of  the  owners.^ 

§  1953.  Irrigation  works  constructed  by  townships. — On  Feb- 
ruary 11, 1890,  there  was  approved  an  Act  which  had  been  passed  by 
the  legislature  of  the  State  of  North  Dakota,  entitled,  "An  Act  to 
allow  organized  townships  to  raise  a  tax  for  irrigation  purposes." 

"Section  1.  Whenever  ten  legal  voters  of  any  organized  town- 
ship petition  the  town  board  fifteen  days  previous  to  an  annual 
town  meeting  to  submit  the  subject  of  irrigation,  by  building  dams 
to  create  ponds  or  reservoirs  on  any  of  the  creeks  or  coulees  in  said 
township,  it  shall  be  the  duty  of  said  town  board  to  submit  the  ques- 
tion to  the  voters  at  the  next  annual  town  meeting,  and  the  town 
clerk  shall  cause  three  notices  to  be  posted  specifying  the  place  and 
nature  of  said  improvements." 

The  Act  provides  that  whenever  two-thirds  of  the  legal  voters  of 
any  town  shall  agree  at  their  town  meeting  that  the  water  supply 
should  be  increased  for  the  purpose  of  irrigation  it  shall  be  lawful 
that  a  tax  be  levied  for  the  purpose  of  constructing  the  works  neces- 
sary by  and  under  the  directions  of  the  board  of  supervisors  of  said 
town :  Provided,  such  improvements  shall  be  wholly  in  said  town. 
And  the  Act  authorizes  a  tax  to  be  levied,  which  shaU  not  exceed 
two  miUs  On  the  doUar,  upon  the  assessed  valuation  of  the  property.^ 

§  1954.  Provisions  in  aid  of  the  National  Reclamation  Act. — 
The  authority  is  given  the  United  States  to  appropriate  water  under 
the  National  Eeclamation  Act,  and  whenever  the  officers  of  the 
service  shall  notify  the  State  engineer  that  the  United  States  intends 
to  utilize  certain  specified  waters,  the  waters  so  described  and  unap- 
propriated at  the  date  of  the  notice  shall  not  be  subject  to  further 

3  Eer.  Codes,  1905,  Sec.  7607.  e  Bev.  Codes,  1905,  Sec.  7658. 

4  Eev.  Codes,  1905,  Sees.  7630,  7631.  i  Eev.  Codes,  1905,  Sees.  3206-3208. 

5  Eev.  Codes,  1905,  Sec.  7655. 
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appropriation  for  a  period  of  three  years  thereafter.  Such  waters 
may  be  restored  to  appropriation  upon  the  abandonment  of  the 
project  by  the  Government.^  Any  lands  belonging  to  the  State 
under  Government  projects  shall  be  sold  only  in  conformity 
with  the  classification  of  farm  units  by  the  United  States.^  The 
right  of  condemnation  is  also  given  the  United  States  to  acquire  any 
property  or  rights  necessary  for  these  projects.^ 

§  1955.  The  pollution  of  waters. — Every  person  who  deposits 
or  places  or  causes  to  be  deposited  or  placed  any  dead  animal,  offal, 
or  refuse  matter  offensive  to  sight  or  smell  or  deleterious  to  health 
upon  the  banks  or  in  the  waters  of  any  lake  or  stream  within  the 
State  is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  less 
than  $20  and  not  exceeding  $100.1 

§  1956.  Criminal  statutes. — The  unlawful  interference  with 
rights  to  the  use  of  water,  the  unlawful  use  of  water,  or  the  waste 
of  water,  and  the  unlawful  obstruction  of  any  works,  are  made  mis- 
demeanors, and  punishable  by  a  fine  of  not  more  than  $250  nor  less 
than  $20,  or  by  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  both.^  Unlawfully  diverting  water  from  any  irrigation 
ditch  is  punishable  by  a  fine  of  not  less  than  $25  nor  more  than  $50.2 

By  an  Act  of  1911  ^  it  is  further  provided  that  if  any  person, 
municipality,  or  corporation,  without  authority  of  law,  wilfully  ob- 
structs any  ditch,  drain,  or  water  course,  or  diverts  water  therein 
from  its  natural  or  artificial  course,  such  person  shall  be  liable  to  the 
party  suffering  injury  from  such  obstruction  or  diversion  for  the 
full  amount  of  the  injury  occasioned  thereby;  and  in  addition 
thereto  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  in  any  sum  not  exceeding  $100,  or  im- 
prisonment in  the  county  jail  not  exceeding  three  months. 

§  1957,  Riparian  rights  in  the  State. — ^As  to  the  common  law  of 
riparian  rights  in  the  State  of  North  Dakota,  it  can  be  said  that  they 
are  recognized,  but  to  a  limited  extent.    As  far  as  the  right  of  the 

1  Rev.  Codes,  1905,  Sec.  7639.  i  Rev.  Codes,  1905,  Sees.  7656,  7658- 

2  Rev.  Codes,  1905,  Sec.  7664.  7660. 

3  Rev.  Codes,  1905,  See.  7606.  2  Rev.  Codes,  Sees.  9313,  9314. 
1  Rev.  Codes,  1905,  Sees.  9423-9425.  8  Laws,  1911,  p.  590. 
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riparian  proprietor  to  the  undiminished  flow  of  a  stream,  without 
actual  use  is  concerned,  the  common  law  may  be  considered  abro- 
gated by  the  Irrigation  Code  of  1905,  in  which  it  is  declared  that  all 
waters  within  the  limits  of  the  State  belong  to  the  public,  and,  except 
as  to  navigable  waters,  are  subject  to  appropriation  for  beneficial 
use ;  and  that  beneficial  use  shall  be  the  basis,  the  measure,  and  the 
limit  of  the  right  to  use  of  water,  i 

It  is  further  provided  by  tfte  statute  that:  "The  owner  of  the 
land  owns  water  standing  thereon  or  flowing  over  or  under  its  sur- 
face, but  not  forming  a  definite  stream.  "Water  running  in  a 
definite  stream  formed  by  Nature  over  or  under  the  surface  may 
be  used  by  him  as  long  as  it  remains  there,  but  he  may  not  prevent 
the  natural  flow  of  the  stream  or  of  the  natural  spring  from  which 
it  commences  its  definite  course,  nor  pursue  the  same."  ^ 

However,  as  far  as  rights  of  riparian  owners  are  concerned  which 
had  vested  prior  to  the  adoption  of  the  code  of  1905  as  to  the  actual 
use  of  the  waters  of  the  natural  streams,  as  we  view  the  law  of  the 
State,  they  remain  intact  only  to  the  extent  of  the  actual  use  of  the 
water  for  a  beneficial  purpose.  The  old  common  law  rule  as  laid 
down  in  the  case  of  Sturr  v.  Beck,^  to  the  effect  that  a  riparian 
owner  in  the  old  Territory  of  Dakota  had  a  right  to  the  undimin- 
ished flow  of  a  stream  running  by  his  lands,  as  a  part  and  parcel 
thereof,  regardless  of  use,  may  be  considered  as  far  as  North  Dakota 
is  concerned  to  be  abrogated  by  the  provisions  of  the  code  if  not 
overruled  by  later  decisions  of  the  Supreme  Court  of  the  United 
States.* 

1  Eer.  Codes,  1905,  Sees.  7604,  7605.  See,  also,  Bigelow  ▼.  Draper,  6  N. 

2  Eev.  Codes,  1905,  Sec.  4798.  D.  152,  69  N.  W.  Eep.  570. 

s  133  V.  S.  541,  33  L.  Ed.  761,  10  *  For  right  to  the  undiminished  flow. 

Sup.  Ct.  Bep.  350.  see  Sec.  549.     See,  also,  Sees.  1612, 

1613. 
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§  1958.  Particular  features  of  the  State. — Oklahoma  is  a  semi- 
arid  State.  In  the  eastern  portion  there  is  ample  rainfall  for 
the  maturity  of  crops.  The  soil  is  rich,  deep,  and  enduring.  The 
climate  of  the  western  part  of  the  State  is  similar  to  that  of  Kansas 
and  Nebraska — dry  and  arid.  The  Cimarron  River,  which  rises  in 
the  mountains  in  the  eastern  part  of  New  Mexico,  flows  across  the 
northwestern  part  of  the  State  into  Kansas.  This  stream  and  its 
numerous  spring-fed  branches,  including  that  of  Beaver  Creek,  fur- 
nish an  ample  supply  of  water  to  the  ditches  taken  from  them. 
Its  valley  is  narrow,  but  fertile,  and  the  soil  when  watered  is  well 
adapted  to  the  cultivation  of  aU  the  crops  of  the  temperate  zone. 

§  1959.  Irrigation  in  the  State. — ^In  the  State  of  Oklahoma  the 
necessity  for  irrigation  is  not  so  imperative  as  in  other  States 
west  of  the  100th  meridian.  The  irrigated  tracts  of  land  are  prin- 
cipally coniined  to  the  counties  in  the  extreme  northwestern  part 
of  the  State.  And  although  no  great  amount  has  been  irrigated 
as  compared  to  other  States,  a  considerable  start  has  been  inade 
along  that  line. 

As  reported  by  the  census  of  1910,  the  number  of  farms  irrigated 
in  1909  was  137,  as  against  124  in  1899,  an  increase  of  13,  or  10.5 
per  cent. 

(349S) 
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The  total  acreage  irrigated  in  1909  was  5402  acres,  as  against 
2,759  in  1899,  an  increase  of  2,643  acres,  or  95.8  per  cent. 

The  total  acreage  which  all  enterprises  were  capable  of  irrigat- 
ing in  1910  was  7,411.  The  area  included  in  projects  then  com- 
pleted or  under  construction  was  9,442. 

The  acreage  irrigated  in  1909,  classified  by  type  of  enterprise, 
was  as  foUows:  Under  co-operative  enterprises,  2,000  acres,  and 
under  individual  and  partnersnip  enterprises,  3,402  acres.  No  irri- 
gation enterprises  in  the  State  are  reported  as  operated  under  the 
National  Eeclamation  Act,  the  Carey  Act,  or  irrigation  district  laws. 

§  1960.  Criticism  of  the  Oklahoma  laws. — Very  little  criticism 
can  be  made  adverse  to  the  Oklahoma  Water  Code.  It  is  based 
largely  upon  those  of  North  and  South  Dakota,  and  is  simple  and 
effective.  The  appropriation  of  water  must  be  by  application  to 
the  State  engineer,  and  the  adjudication  of  rights  is  left  at  all 
stages  to  the  courts,  where  it  properly  belongs.  Special  favors 
seem  to  have  been  given  to  corporations  appropriating  water  for 
sale  or  rental,  and  at  the  same  time  the  rights  of  communities  to 
organize  themselves  into  irrigation  districts  seem  to  have  been  ig- 
nored. This  seems  to  be  somewhat  peculiar,  owing  to  the  general 
tendency  of  the  Oklahoma  constitution  and  laws.  An  irrigation 
district  law  should  be  enacted,  and  thus  enable  those  under  the 
same  water  system  to  organize  themselves  into  a  public  corporation 
and  govern  and  regulate  their  own  affairs.  Ample  provisions  are 
enacted  in  aid  of  the  National  Eeclamation  Act.  The  Carey  Act 
does  not  apply  to  the  State,  hence  there  are  no  provisions  for  its 
operation. 

§  1961.  State  constitutional  provisions. — ^Article  XVI,  Section 
3,  of  the  constitution  of  Oklahoma  provides : 

"The  legislature  shall  have  the  power  and  shall  provide  for  a 
system  of  levees,  drains,  and  ditches  and  of  irrigation  in  this  State 
when  deemed  expedient,  and  provide  for  a  system  of  taxation  on 
the  lands  affected  or  benefited  by  such  levees,  drains,  and  ditches, 
and"  irrigation,  or  on  crops  produced  on  such  land,  to  discharge  such 
bonded  indebtedness  or  expenses  necessarily  incurred  in  the  estab- 
lishment of  such  improvements,  and  to  provide  for  compulsory 
issuance  of  bonds  by  the  owners  or  lessees  of  the  lands  benefited 
or  affected  by  such  levees,  drains,  and  ditches,  or  irrigation." 
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Article  II,  Section  23,  also  provides : 

"No  private  property  shall  be  taken  or  damaged  for  private  use 
without  compensation  unless  by  consent  of  the  owner,  except  for 
private  ways  of  necessity,  or  for  drains  and  ditches  across  the  lands 
of  others  for  agricultural,  mining,  or  sanitary  purposes,  in  such 
manner  as  may  be  prescribed  by  law." 

§  1962.  Title  to  water— Water  rights  defined. — "The  unappro- 
priated waters  of  the  ordinary  flow  or  underflow  of  every  running 
stream  or  flowing  river,  and  the  storm  or  rain  waters  of  every  river 
or  natural  stream,  canyon,  ravine,  depression,  or  watershed  within 
those  portions  of  the  State  of  Oklahoma  in  which,  by  reason  of  the 
insufficient  rainfall,  or  by  reason  of  the  irregularity  of  the  rainfall, 
irrigation  is  beneflcial  for  agricultural  purposes,  are  hereby  declared 
to  be  the  property  of  the  public,  and  may  be  acquired  by  appropria- 
tion for  the  uses  and  purposes  and  in  the  manner  as  hereinafter 
provided."  ^ 

§  1963.  The  right  of  appropriation — Condemnation  of  rights. 
— In  1905  the  legislature  of  the  then  Territory  of  Oklahoma  adopted 
a  "Water  or  Irrigation  Code,  the  provisions  of  which  are  largely  the 
same  as  those  of  North  and  South  Dakota,  discussed  in  other  chap- 
ters of  this  part.i  And  in  that  code  the  right  of  the  appropriation 
of  waters  was  granted,  upon  the  following  conditions: 

"Beneflcial  use  shall  be  the  basis,  the  measure,  and  the  limit  of 
the  right  to  the  use  of  water,  and  all  waters  appropriated  for  irri- 
gation purposes  shall  be  appurtenant  to  specific  lands  owned  by  the 
person  or  persons  claiming  the  right  to  use  the  water,  so  long  as  the 
water  can  be  beneficially  used  thereon.  Priority  in  time  shall  give 
the  better  right.  In  all  cases  of  claims  to  the  use  of  water  initiated 
prior  to  the  passage  of  this  Act  the  right  shall  relate  back  to  the 
initiation  of  the  claim,  upon  the  diligent  prosecution  to  completion 
of  the  necessary  surveys  and  construction  for  the  application  of  the 
water  to  a  beneficial  use.    All  claims  to  the  use  of  water  after  the 

1  Comp.  Laws  of  Oklahoma,   1909,  Gay  v.  Hicks,  Okla.  ,  124 

Sec.  3915.  Pae.  Eep.  1077. 

The  future  references  in  this  chap-  i  For  the  laws  of  North  Dakota,  see 

ter,  unless  otheirwiae  indicated,  wiU  be      Chap.  95,  Sees.  1942-1957. 
to  the  above.  For  laws  or  South  Dakota,  see  Chap. 

100,  Sees.  2024-2039. 
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passage  of  this  Act  shall  relate  hack  to  the  date  of  the  receipt  of 
an  application  therefor  in  the  office  of  the  State  engineer,  subject 
to  compliance  with  the  provisions  of  this  Act  and  the  rules  and 
regulations  established  thereunder. "  ^ 

The  right  to  appropriate  storm  or  rain  waters  and  to  store  the 
same  is  also  granted.'  The  failure  to  use  the  water  appropriated 
for  a  period  of  two  years  forfeits  the  right.* 

"The  appropriation  of  wat^  must  be  either  for  irrigation,  min- 
ing, milling,  construction  of  water  works  for  cities  and  towns,  or 
stock  raising.  "5 

The  right  is  given  to  condemn  water  rights  under  the  following 
conditions :  "The  beneficial  use  of  water  is  a  pubUe  use,  and  every 
person,  corporation,  or  association  may  exercise  the  right  of  eminent 
domain  to  acquire  any  right  now  or  hereafter  existing  to  the  use  of 
water  for  beneficial  purposes."  * 

§  1964.  Administrative  officers.  —  State  Engineer.  —  The  law 
upon  the  subject  of  the  State  engineer  is  in  a  peculiar  condition  in 
the  State  of  Oklahoma.  All  through  the  Water  Code  the  State 
engineer  is  referred  to  and  certain  duties  prescribed.  But  there  is 
no  statutory  provision  for  the  creation  and  maintenance  of  the  of- 
fice of  the  State  engineer.  However,  by  statute  it  is  made  the  duty 
of  the  secretary  of  the  state  board  of  agriculture  to  perform  all 
the  duties  assigned  to  the  State  engineer  in  the  code :  Provided,  that 
the  said  secretary  is  empowered  by  and  with  the  advice  and  con- 
sent of  the  Governor  to  temporarily  employ  the  services  of  a  tech- 
nically qualified  and  experienced  civil  engineer  for  the  purpose  of 
examining,  investigating,  or  determining  upon  any  professional  en- 
gineering question,  the  salary  of  such  engineer  not  to  exceed  $6 
per  day.i  The  usual  duties  are  assigned  to  the  State  engineer, 
similar  to  those  assigned  to  the  engineers  of  North  and  South 
Dakota,  and  in  the  meantime  these  duties  are  being  performed  by 
the  secretary  of  the  state  board  of  agriculture.  He  may  make  all 
necessary  rules,  and  his  records  are  public.^ 

2  Comp.  LawB,  1909,  Sees.  3923, 3929.  Upon  the  right  to  appropriate  wa- 

Gay  V.  Hicks, Okla.  ,  124  ter,  see  Gates  v.  Settlers'  etc.  Co.,  19 

Pae.  Eep.  1077.  Okla.  83,  91  Pac.  Eep.  856. 

8  Comp.  Laws,  1909,  Sec.  2916.  6  Comp.  Laws,  1909,  Sec.  3924. 

*  Comp.  Laws,  1909,  Sec.  3956.  i  Comp.  Laws,  1909,  Sec.  3982. 

B  Comp.  Laws,  1909,  See.  3920.  2  Comp.  Laws,  1909,  Sees.  3979,  39?0. 
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Water  Masters. — ^It  is  not  provided  by  the  statute  for  the  divid- 
ing of  the  State  into  water  divisions,  as  is  the  case  in  many  of  the 
States.  Hence  there  is  no  officer  provided  for  such  divisions.  But 
it  is  provided  that  the  State  engineer  shall  from  time  to  time,  as 
may  be  necessary  for  the  economical  and  satisfactory  apportionment 
of  the  water,  divide  the  State  in  conformity  with  drainage  areas 
into  water  districts,  to  be  designated  by  name,  and  to  comprise,  as 
far  as  possible,  one  or  more  distinct  stream  systems.  The  State 
engineer  may,  with  the  approval  of  the  Governor,  appoint  a  water 
master  for  each  district,  who  may  be  removed  by  the  State  engineer. 
"Each  water  master  shall  have  the  immediate  charge  of  the  appor- 
tionment of  the  waters  in  his  district  under  the  general  supervision 
of  the  State  engineer,  and  he  shall  so  apportion,  regulate,  and  con- 
trol the  waters  of  his  district  as  will  prevent  waste.  Each  water 
master  must  report  directly  to  the  State  engineer,  and  appeals  are 
allowed  from  his  decisions  to  the  State  engineer.* 

§  1965.  The  appropriation  of  water. — The  appropriation  of 
water  under  the  code  also  follows  the  codes  of  North  and  South 
Dakota.i  An  application  must  be  made  to  the  State  engineer  in 
accordance  with  the  forms  prescribed  by  the  statute  and  the  rules 
and  regulations  prescribed  by  the  State  engineer.^  Notice  must 
be  published  of  the  application  and  a  hearing  had  at  which  all 
parties  interested  may  be  heard.  "If,  in  the  opinion  of  the  State 
engineer,  there  is  no  unappropriated  water  available,  he  shall  reject 
the  application."  Any  applicant  may  appeal  from  the  decision  of 
the  State  engineer  to  the  District  Court.  The  time  allowed  for  the 
completion  of  the  work  of  construction  shall  not  exceed  five  years, 
and  the  time  within  which  the  water  must  be  applied  to  a  beneficial 
purpose  shall  not  exceed  four  years  in  addition.  An  inspection  of 
the  works  must  be  made  by  the  State  engineer  upon  notice  of  their 
completion;  and  if  the  works  are  satisfactory,  the  State  engineer 
shall  issue  his  certificate  of  completion.  Unsafe  works  must  be 
changed  to  the  satisfaction  of  the  State  engineer.  The  use  of  works 
declared  unsafe  by  the  State  engineer  is  made  a  misdemeanor. 
Before  the  application  of  the  water  to  a  beneficial  use  the  State 
engineer  shall  cause  the  works  to  be  again  inspected,  and  if  the  same 

3  Comp.  Lawg,  1909,  Sees.  3960-3964.         2  Comp.  Laws,  1909,  Sees.  39?7,  3938. 
1  See  Sees.  1946,  2029. 
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are  satisfactory  he  shall  issue  his  license  to  appropriate.    Any  per- 
mit or  license  may  be  assigned.^ 

An  application  to  appropriate  seepage  water  must  also  be  made  to 
the  State  engineer.* 

§  1966.  Hie  adjudication  of  existing  rights. — The  adjudication 
of  existing  rights  in  the  State  of  Oklahoma  is  entirely  with  the 
courts,  and  the  procedure  presfeibed  by  the  statute  is  largely  based 
upon  that  of  North  and  South  Dakota.  ^  The  first  step  to  be  taken 
is  by  the  State  engineer,  who  shall  make  hydrographie  surveys  of 
each  stream  system;  and  after  such  surveys  aU  data  necessary  for 
the  determination  of  rights  must  be  delivered  to  the  Attorney-Gen- 
eral of  the  State,  who,  within  sixty  days  thereafter,  must  bring  suit 
on  behalf  of  the  State  and  make  all  parties  interested  parties  to  such 
suit.  The  suit  may  be  begun  by  private  parties,  in  which  case  it  is 
made  the  duty  of  the  Attorney-General  to  intervene  on  behalf  of 
the  State.  Copies  of  aU  decrees  in  such  actions  must  be  filed  in  the 
office  of  the  State  engineer  and  the  register  of  deeds  of  the  proper 
county.  The  decree  must  set  forth  all  facts  necessary  to  define  the 
right  and  its  priority,  and  the  specific  tract  of  land  to  which  the 
right  is  appurtenant  if  the  appropriation  was  for  irrigation.^ 

§  1967.  Ditches  and  canals,  etc.,  and  rights  of  way  therefor. — 
Rights  of  way  over  all  State  lands  are  granted  for  ditches,  canals, 

3  Comp.  Laws,  1909,  Sees.  3937-3950.       of  the  application  duly  and  lawfully- 
Gay  V.  Hicks, Okla.  ,  124     appropriated  to  a  beneficial  use  all  of 

Pac.  Eep.  1077.  the  waters  of  a  stream,  but  that  no 

4  Comp.  Laws,  1909,  See.  3973.  hydrographie  or  judicial  determination 

1  See  Sec.  1949.  of  their  rights  had  ever  been  made, 

2  Comp.  Laws,  1909,  Sees.  3932-3936.      and  which  petition  of  applicant  would 
For  the  adjudication  of  rights,  see     be  to  destroy  a  long  established  irri- 

Gates  V.  Settlers'  etc.  Co.,  19  Okla.  83,  gation  system   erected   at  a   cost  of 

91  Pae.  Eep.  856.  $50,000,  and  that  the  applicant  was 

A  petition  for  an  injunction  to  re-  not  acting  in  good  faith  in  seeking 

strain  action  by  the   State   engineer  such  water  rights  for  the  purpose  of 

and  an  applicant  for  water  rights  on  putting  the  water  applied  to  a  bene- 

a   certain   stream  until  hydrographie  ficial  purpose,  but  merely  for  speeu- 

survey  could  be  made  under  the  statute  lative  purposes,  states  a,  tsause  of  ac- 

and  the  rights  of  all  claimants  deter-  tion.    Gay  v.  Hieks,  Okla. , 

mined,  and  which  shows  that  petition-  124  Pae.  Bep.  1077. 
ers  had  previous  to  the  date  of  filing 
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and  other  works,  and  the  right  of  condemnation  of  private  lands 
given  for  the  same  purpose.  ^  Water  turned  into  any  natural  or 
artificial  water  course  by  any  party  entitled  to  the  use  of  the  same 
may  be  reclaimed  below  and  diverted  therefrom  by  such  party,  sub- 
ject to  existing  rights,  due  allowance  for  losses  being  made  by  the 
State  engineer.2  Headgates,  measuring  devices,  and  bridges  must 
be  constructed  at  the  expense  of  the  owners.^ 

Unless  the  owners  of  ditches  and  canals  or  other  works  shall  fence 
such  works,  "then  there  shall  accrue  in  their  favor  no  cause  of 
action  against  the  owners  of  live  stock  for  any  trespass  thereon.^ 

§  1968.  Corporations  and  companies. — The  organization  of 
corporations  is  encouraged  for  the  purpose  of  constructing  all 
necessary  works  and  of  conducting  water  to  all  persons  entitled  to 
the  same.  All  such  corporations  are  given  full  power  to  make  con- 
tracts for  the  sale  of  permanent  water  rights,  and  to  have  the  same 
secured  by  liens  on  the  land  or  otherwise,  and  also  to  lease  or  rent 
such  water  rights  for  such  terms  as  they  may  see  fit.  All  persons 
owning  land  adjoining  any  canal  or  other  works  are  entitled  to 
receive  water.  In  case  of  a  shortage  of  water  it  must  be  divided 
pro  rata  among  those  entitled  thereto.  ^  Such  corporations  also  have 
a  preference  lien  on  the  land  or  crops  raised  upon  the  land  irrigated 
under  a  lease  or  contract.^  Such  corporations  may  borrow  money 
and  acquire  lands.^ 

§  1969.  The  standard  of  measurement  and  the  distribution  of 
water. — "The  standard  of  measurement  of  the  flow  of  water  shall 
be  the  cubic  foot  per  second  of  time;  the  standard  of  measurement 
of  volume  of  water  shall  be  the  acre-foot."  ^  One  cubic  foot  per 
second  may  be  allowed  to  each  seventy  acres.2 

Water  appropriated  for  irrigation,  although  declared  to  be  ap- 
purtenant to  specific  tracts,  may  be  changed  to  other  lands  upon 
application  to  the  State  engineer,  without  losing  the  priority  of 

1  Comp.    Laws,    1909,    Sees.  3918,          1  Comp.  Laws,  1909,  Sec.  3917. 
3924.  •             2  Comp.    Laws,    1909,    Sees.    3927, 

2  Comp.  Laws,  1909,  Sec.  3931.  8972. 

3  Comp.    Laws,    1909,    Sees.  3966,          «  Comp.  Laws,  1909,  Sec.  3928. 
3969.  1  Comp  Laws,  1909,  See.  3955. 

4  Comp.  Laws,  1909,  Sec.  3926.  2  Comp.  Laws,  1909,  Sec.  3953. 
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right.'  So,  also,  may  the  iise  of  the  water,  by  the  same  method,  be 
changed  from  that  for  which  it  was  originally  appropriated  to  some 
other  use.* 

The  distribution  of  the  water  in  the  State  is  assigned  to  the  State 
engineer  for  general  supervision,^  and  under  him  the  water  masters.^ 

The  owner  or  owners  of  any  works  which  contain  water  in  excess 
of  their  needs  for  irrigation  or  other  beneficial  purposes  are  required 
to  deliver  such  surplus,  at  reasonable  rates  for  storage,  or  carriage, 
or  both,  to  the  parties  entitled  to  the  use  of  the  water.  In  case  of 
refusal  of  such  owners  to  deliver  such  surplus  water  at  reasonable 
rates  as  determined  by  the  State  engineer,  they  may  be  compelled 
to  do  so  by  the  District  Court  of  the  proper  county.''^ 

All  water  not  used  must  be  conducted  back  to  the  natural  stream.' 

§  1970.  Provisions  in  aid  of  the  National  Reclamation  Act. — 
Water  may  be  appropriated  by  the  United  States  under  the  pro- 
visions of  the  National  Reclamation  Act.^  And  for  this  purpose 
water  may  be  reserved  from  private  appropriation  for  a  period  of 
three  years  from  the  date  of  a  notice  by  the  proper  official  that 
certain  specified  waters  are  about  to  be  utilized :  Provided,  that  in 
case  of  failure  of  tht  Government  to  file  plans  for  the  proposed 
works  within  three  years  the  waters  shall  become  public  water,  sub- 
ject to  general  appropriation.  2  A  right  of  way  is  granted  the  Gov- 
ernment over  all  State  lands,  and  all  State  lands  under  such  projects 
shall  be  sold  only  in  conformity  with  the  classification  of  the  farm 
units  by  the  United  States.  Water  users'  associations  are  provided 
for,  and  the  county  commissioners  are  authorized  to  accept  from 
such  associations  books  containing  printed  copies  of  their  articles 
and  forms  of  subscription  to  stock,  and  to  use  such  books  for  record- 
ing the  same.  Where  unappropriated  waters  have  been  filed  upon 
prior  to  the  action  of  the  Government,  any  water  users'  association 
is  authorized  and  empowered  to  reimburse  such  person,  association, 
or  corporation  for  any  and  all  actual  outlays  or  moneys  expended  in 
making  necessary  surveys,  securing  title  to  sites,  and  right  of  way, 

s  Comp.  Laws,  1909,  See.  3958.  a  Comp.  Laws,  1909,  Sec.  3921. 

4  Comp.  Laws,  1909,  Sec.  3965.  1  For  full  discussion  of  this  Act,  see 

e  Comp.  Laws,  1909,  Sec.  3959.  Chap.  65,  See.  1235. 

6  Comp.  Laws,  1909,  Sec.  3961.  2  Comp.  Laws,  1909,  Sec.  3954. 

7  Comp.  Laws,  1909,  Sec.  3953. 


EIPAEIAN  EIGHTS  IN  OKLAHOMA.  3503 

either  by  condemnation  or  by  purchase,  and  for  all  work  of  con- 
struction actually  done  upon  such  irrigation  system,  together  with 
interest  upon  the  same  from  the  date  of  expenditure  to  the  time  of 
settlement :  Provided,  that  in  case  of  dispute  when  the  matter  shall 
be  referred  to  the  State  engineer  for  determination,  such  determina- 
tion shall  be  final.3 

§  1971.  Criminal  statutes. — ^It  is  made  unlawful  for  others  to 
divert  water  already  appropriated.  ^  The  unlawful  interference 
with  or  injury  to  any  irrigating  canal  or  other  works  is  made  a  mis- 
demeanor.2  The  use  of  works  declared  unsafe  by  the  State  engineer 
is  also  made  a  misdemeanor.*  So,  also,  the  waste  of  water  to  the 
detriment  of  another.*  The  placing  or  maintaining  of  any  obstruc- 
tion that  will  interfere  with  the  use  of  works  is  also  made  a  misde- 
meanor.5  All  violations  of  the  law  declared  to  be  a  misdemeanor 
shall  be  punished  by  a  fine  not  exceeding  $250  nor  less  than  $20,  or 
by  imprisonment  in  the  county  jail  not  exceeding  six  months,  or 
by  both.    The  justices'  courts  are  given  jurisdiction.* 

§  1972.  Riparian  rights  in  Oklahoma. — ^Riparian  rights  in  the 
State  of  Oklahoma  are  recognized,  but  not  to  the  extent  that  they 
are  enforced  under  the  strict  rule  of  the  common  law.  By  the  adop- 
tion of  the  Water  Code,  which  is  applicable  to  those  portions  of  the 
State  in  which,  by  reason  of  the  insufficient  rainfall,  irrigation  is 
beneficial,  the  rights  of  riparian  owners  are  very  much  limited  and 
restricted.  "Beneficial  use  shall  be  the  basis,  the  measure,  and  the 
limit  of  the  right  to  the  use  of  water,"  is  the  provision  of  the  eode.^ 
By  another  section,  "the  owner  whose  land  abuts  on  a  running 
stream  may  use  such  water  therefrom  as  may  be  necessary  for 
domestic  purposes."  This  provision  also  limits  the  right  of  riparian 
owners  to  the  use  of  water  for  such  purpose  alone  by  virtue  merely 
of  his  ownership.  The  common  law  rule  as  to  the  undiminished 
flow  of  a  stream,  without  use,  may  be  deemed  as  abrogated  by  stat- 
ute in  the  State.    As  to  other  rights  of  riparian  owners,  such  as  the 

s  Comp.  Laws,  1909,  Sees.  3974-3978.  4  Comp.  Laws,  1909,  See.  3968. 

1  Comp.  Laws,  1909,  Sec.  3919.  B  Comp.  Laws,  1909,  See.  3970. 

2  Comp.  Laws,  1909,  Sees.  3922,  3925,  e  Comp.  Laws,  1909,  See.  3971. 
3967.  1  Comp.  Laws,  1909,  Sees.  3923,  3929. 

3  Comp.  Laws,  1909,  Sec.  3949. 
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right  to  prevent  pollution  of  streams  flowing  by  their  lands  or  for 
damages  therefrom,  it  is  held  that  such  owners  have  such  a  prop- 
erty right  in  the  flow  of  the  stream  undeteriorated  in  quality  as  will 
give  them  a  right  of  action  therefor.^ 

2  Markwardt  v.  City  of  Guthrie,  18  Okla.  32,  90  Fac.  Sep.  26,  9  L.  B.  A.. 
N.  S.,  1150,  11  Ann.  Gas.  581. 
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§  1973.  Particular  features  of  the  State.— The  State  of  Oregon 
is  divided  by  the  Cascade  range  of  mountains  into  two  divisions, 
which  are  very  dissimilar  in  climate,  topography,  and  soil.  The 
western  division  has  a  very  heavy  rainfall,  and,  therefore,  irrigation 
is  not  practiced  to  a  great  extent,  although  in  the  southern  portion, 
in  order  to  mature  late  crops,  there  is  some  use  of  water  for  this  pur- 
pose. That  portion  of  the  State  lying  east  of  the  Cascade  range 
may  be  properly  classed  within  the  arid  region,  although  some  por- 
tions are  really  semi-arid.  The  formation  of  the  soil  is  largely  vol- 
canic, and  when  supplied  with  sufficient  moisture  is  among  the  most 
productive  in  the  world.  There  are  a  number  of  rivers  of  consid- 
erable size,  and  the  available  water  supply  upon  the  whole  is  large. 
In  this  section  the  climate  is  mild  and  there  are  few  portions  of  the 

220— Kinn.  on  Irr.  (3505) 
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State  where  crops  can  not  be  matured  before  the  fall  frosts.  But,  as 
in  other  mountainous  States,  the  climate  depends  largely  upon  the 
altitude.  In  this  portion  of  the  State,  water,  next  to  the  land,  is  the 
greatest  asset;  and,  the  two  combined,  constitute  a  resource  which, 
fully  developed,  it  is  now  impossible  to  foretell  the  result. 

There  are  a  number  of  artesian  basins  which  have  been  exploited 
and  from  which  good  results  q^e  expected.^ 

§  1974.  Irrigation  in  the  State. — ^In  the  ^greater  portion  of  the 
eastern  division  of  the  State  of  Oregon,  irrigation  may  be  deemed 
a  necessity  to  the  full  development  of  the  State.  Yet  with  millions 
of  acres  of  land  and  a  water  supply  that  is  the  envy  of  other  States, 
up  to  the  last  few  years,  irrigation  in  the  State  has  been  developed 
in  a  rather  small  way,  as  compared  with  some  of  the  other  States, 
where  the  water  supply  is  much  smaller.  The  greater  portion  of  the 
population  living  west  of  the  Cascade  range  of  mountains,  where 
irrigation  was  considered  more  as  a  luxury  than  as  a  necessity,  very 
little  attention  was  paid  to  the  subject  as  relating  to  the  eastern 
division  of  the  State.  As  a  result  the  development  of  this  division 
of  the  State  was  hampered  by  inadequate  laws  governing  the  subject 
of  waters  and  water  rights..  And  it  was  not  until  the  Act  of  1909 
that  there  was  enacted  an  adequate  water  code.  The  legislature  was 
also  slow  in  providing  funds  for  stream  measurements  and  topo- 
graphical surveys,  and  although  great  things  have  been  accomplished 
in  the  past,  with  the  adoption  of  the  new  Water  Code  of  1909,  here- 
after discussed  in  this  chapter,  more  can  be  expected  in  the  future.  ^ 

Oregon  also  has  upon  its  statute  books  an  irrigation  district  law.^ 
But  as  yet  few  districts  have  been  organized.  This  is  partially 
due  to  a  defect  in  the  law,  rendering  it  difficult  to  secure  sufficient 
money  to  organize  the  project  and  prepare  the  necessary  plans  and 

1  See  Geology  and  Water  BesouTces  have  been  executed  by  the  State  where 

of  the  Harney  Basin,  Oregon,  by  Ger-  the  cost  to  future  settlers  amounts  to 

aid   A.   Waring,   1909,   Water-Supply  over  $22,000,000.    Third  Biennial  Ee- 

Paper  No.  231,  IT.  S.  Geological  Sur-  port  of  the  State  engineer  of  the  State 

vey.  of  Oregon,  1909-1910,  pp.  89-93. 

1  Oregon  is  one  of  the  States  to  be  2  For  irrigation  districts,  see  Chap, 

benefited    by    the    provisions    of    the  65,  Sees.  1235-1286. 

Carey  Act,  and  according  to  the  last  For   Oregon   district  law,   see   Sec. 

report  of  the  State  engineer,  contracts  1993. 


lEEIGATION  m  THE  STATE.  3507 

specifications."  However,  by  the  Act  of  1911,  the  board  of  directors 
is  given  the  power  to  incur  an  indebtedness  not  exceeding  $5000  for 
this  purpose.* 

The  United  States  Reclamation  Service,  under  the  provisions  of 
the  National  Reclamation  Act,^  is  also  constructing  the  Umatilla 
project,  and  several  other  projects  have  been  surveyed.^  Besides 
this  there  is  the  Klamath  project,  located  partly  in  Oregon  and 
partly  in  California,  which  is  largely  constructed  and  under  opera- 
tion.'^ 

Besides  the  above,  a  great  many  private  enterprises  have  been 
projected,  and  many  of  which  have  been  completed.  With  the 
present  projected  enterprises  completed,  in  addition  to  those  in 
operation,  the  reclamation  of  arid  lands  in  Oregon  will  be  greatly 
increased  during  the  next  decade.  This  will  be  aided  greatly  by 
the  construction  of  the  railroads  now  being  built  to  reach  many  of 
the  arid  lands  of  the  State.  These  lands  heretofore  have  been  in- 
accessible, and  the  settlers  were  slow  to  come  where  they  could  have 
no  market  for  their  crops.^ 

According  to  the  Census  Report  of  1910,  the  total  number  of 
farms  irrigated  in  1909  was  6,669,  as  against  4,336  in  1899,  an 
increase  of  2,033,  or  43.9  per  cent. 

The  total  acreage  irrigated  in  1909  was  686,129  acres,  as  against 
388,310  acres  in  1899,  an  increase  of  297,819  acres,  or  76.7  per  cent. 

The  total  acreage  which  all  enterprises  were  capable  of  irrigating 
in  1910  -was  830,526  acres.  The  acreage  included  in  projects,  either 
completed  or  under  construction  in  1910  was  2,527,208  acres,  an 
excess  of  1,841,079  acres  over  the  area  irrigated  in  1909.  This  indi- 
cates the  area  which  will  be  available  within  the  next  few  years 

3  State  Engineer's  Beport,  supra,  p.  Bulletin  No.  209;   Irrigation  Experi- 

94.  ments  and  Investigations  in  Western 

4 Laws,  1911,  Chap.  223.  Oregon,  by  A.  P.  Stover;  Id.,  Bulle- 

BFor  this  Act,  see  Chap.  65,  Sees,  tin     No.     226;     Irrigation     Practice 

1235-1286.  Among  Fruit  Growers  on  the  Pacific 

6  Eighth  Annual  Beport  of  the  Bee-  Coast,  by  E.  G.  Wickson;  Id.,  Bulletin 

lamation  Service,  1908-1909,  p.  160.  No.  108 ;  Third  Biennial  Report  of  the 

1  Eighth  Annual  Beport,  supra,  p.  State  Engineer  of  Oregon  for  1909- 

169.  1910,  John  H.  Lewis,  State  engineer; 

8  For  works  upon  the  subject  of  ir-  the  various  Beports  of  the  Beclama- 

rigation  in  Oregon  see  Irrigation  in  tion  Service,  subject,  Oregon. 

Oregon,,  by  John  H.  Lewis,  Experiment  See,  also,  the  water  laws  of  Oregon, 

Stations,  V.  S.  Dept.  of  Agriculture,  published  by  authority,  1911. 
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for  the  extension  of  irrigation,  and  shows  that  the  area  irrigated 
can  be  almost  tripled  without  the  construction  of  additional  works. 
The  acreage  irt-igated  in  1909,  classified  by  type  of  enterprise, 
was  as  follows:  Under  the  United  States  Reclamation  Service, 
22,000  acres ;  under  United  States  Indian  Service,  429  acres ;  under 
the  Carey  Act,  24,750  acres ;  under  irrigation  districts,  1,500  acres  ; 
under  co-operative  enterprises,  149,985  acres;  under  commercial 
enterprises,  77,387  acres;  under  individual  and  partnership  enter- 
prises, 410,078  acres. 

§  1975.  Criticism  of  the  Oregon  laws. — The  State  of  Oregon 
was  late  in  adopting  a  comprehensive  code  of  water  laws,  and  it  was 
not  until  the  year  1909  that  such  a  code  was  enacted  by  the  legisla- 
ture that  was  in  any  way  fitted  to  the  utmost  development  of  her 
water  resources.  While  today  Oregon  has  a  system  of  water  laws 
equal  in  effectiveness  to  any  State  in  the  "West,  it  was  a  struggle  to 
bring  this  about.  Starting  in  with  the  adoption  of  the  strict  rule 
of  the  common  law  theory  of  riparian  rights  even  as  to  the  un- 
diminished flow  of  the  water  in  the  natural  streams,  the  statutes 
enacted  at  various  times  as  the  needs  and  necessities  of  the  State  be- 
came more  and  more  apparent,  have  gradually  invaded  that  rule 
until,  as  to  the  use  of  the  waters  for  all  beneficial  purposes,  there  is 
very  little  left  of  that  ancient  exposition  of  the  law  of  waters  in  the 
State.  The  late  decisions  of  the  Supreme  Court,  especially  that  of 
Hough  V.  Porter,  have  aided  materially  in  defining  and  limiting  the 
rights  of  riparian  proprietors  to  the  flow  of  the  stream.  ^  While  the 
rights  of  riparian  proprietors  in  the  State  are  not  entirely  abrogated, 
they  are  so  limited  that  they  can  not  claim  the  waters  of  the  natural 
streams,  except  for  actual  use.  A  proprietor  can  not  lay  claim  to 
the  undiminished  flow  of  a  stream,  without  actual  use,  simply  be- 
cause it  adds  beauty  to  the  outlook. 

Upon  the  subject  of  water  rights  and  the  appropriation  of  water 
for  beneficial  uses  and  purposes,  the  Water  Code  of  1909,2  as  com- 
pared with  the  old  laws  upon  the  subject  was  decidedly  revolu- 
tionary in  character.    Theretofore,  riparian  rights  were  considered 

1  Por  riparian  rights  in  Oregon,  see  2  Laws,    1909,    Chap.    216,   p.    319, 

Sec.  1997;  Hough  v.  Porter,  51  Ore.  Sees.  1-73;  also,  Chap.  6,  Title  43  of 

318,  95  Pac.  Rep.  732,  98  Pac.  Eep.  Lord's   Oregon   Laws,   Sees.   6594  et 

1083,  102  Pac.  Rep.  728.  teq. 
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paramount  to  all  other  rights,  and  that,  too,  regardless  of  the  use 
of  the  water  by  the  riparian  owner.  But,  by  the  new  code,  as  will 
be  seen  in  our  abstract  of  the  same,  just  the  reverse  is  the  law  at 
the  present  time.  The  right  to  the  use  of  water  by  appropriation  as 
specially  provided  for  by  the  code  is  paramount  to  any  other  rights, 
including  the  common  law  of  riparian  rights.  Vested  riparian 
rights,  however,  are  protected,  but  then  only  under  the  limitation 
and  restrictions,  as  imposed  by  the  code,  that  the  riparian  owner,  in 
order  to  preserve  his  right  must  actually  use  the  water  for  some 
beneficial  use  or  purpose,  and  that  such  use  must  not  be  abandoned 
for  a  period  of  two  years,  and  when  he  has  made  the  proper  filing 
of  his  claim  in  the  ofSce  of  the  Secretary  of  State.  This  rule  practi- 
cally places  the  riparian  owner  and  the  appropriator  upon  the  same 
footing  as  to  the  use  of  the  water  of  the  natural  streams,  the  basis 
of  the  right  being  the  application  of  the  water  to  some  beneficial  use 
or  purpose. 

Upon  the  subject  of  the  adjudication  of  existing  water  rights,  the 
Oregon  statute  differs  from  that  of  Wyoming,  Nevada,  and  Nebraska, 
in  that,  instead  of  allowing  an  appeal  to  the  court  from  the  de- 
termination, all  orders  of  the  board  must  be  confirmed  or  modified 
by  proceedings  in  the  circuit  court.  The  adjudication  of  the  court, 
as  indicated  by  the  statute,  must  be  upon  the  evidence  presented 
before  the  board,  with  such  other  evidence  as  the  court  may  direct 
the  superintendent  of  the  division  to  take.  The  chief  aim  of  this 
statute,  evidently,  was  to  expedite  the  proceedings  of  adjudicating 
these  rights,  as  considerable  fault  had  been  found  against  the  Ore- 
gon courts  for  the  delay  in  these  actions.  But,  whether  the  object 
of  the  law  will  be  accomplished  or  not  in  this  respect,  remains  to  be 
seen.  The  law  is  now  of  too  recent  origin  to  determine.  In  the 
last  report  of  the  State  engineer  he,  by  way  of  recommendation, 
says:  "In  making  the  determination  of  the  board  of  control  final 
and  eliminating  the  circuit  court  from  the  proceedings  altogether, 
the  time  occupied  in  completing  a  determination  will  be  reduced 
considerably."  ^  This  idea  of  eliminating  the  courts  we  believe  to 
be  wrong.  The  right  of  review  by  the  courts  in  these  determina- 
tions, in  some  mode  of  procedure,  can  not,  nor  should  it  be,  denied. 
To  turn  over  the  final  determination  and  adjudication  of  one  of 
the  greatest  property  rights  of  individuals,  within  a  State,  to  a 

3  Third  Biennial  Report  of  the  State  Engineer  of  Oregon,  1909-1910,  p.  68. 
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board  of  engineers,  without  the  right,  in  some  manner,  of  review 
by  the  courts,  is  beyond  the  constitutional  power  of  a  legislature. 
Besides,  it  is  better  that  there  should  be  some  delay  in  these  adjudi- 
cations than  that  a  single  individual  shoxild  be  devested  of  his  vested 
property  rights  in  an  unconstitutional  and  unlawful  manner. 

The  provisions  for. the  acceptance  and  operation  of  the  Carey 
Act,  are  in  the  usual  form,  and  by  the  system  of  State  control  and 
supervision,  fully  protect  all^terests. 

The  irrigation  district  law,  although  imperfect  at  first,  is  now 
ample  for  the  organization  of  these  public  corporations,  for  the 
irrigation  of  lands  in  thickly  settled  communities. 

In  general,  upon  the  subjects  of  the  adjudication  of  existing  water 
rights,  the  appropriation  of  water,  and  its  distribution,  the  statutes 
foUow  largely  those  of  Wyoming,  hereinafter  discussed.* 

§  1976.  Water  rights  defined — ^Right  to  collect  water  rates  a 
franchise. — The  State  of  Oregon  has  no  constitutional  declarations 
relative  to  the  subject  of  waters. 

Upon  the  subject  of  the  title  to  the  waters,  by  the  statute  it  is 
declared : 

"All  water  within  the  State  from  all  sources  of  water  supply 
belongs  to  the  public."  ^ 

The  right  to  collect  water  rates  is  declared  to  be  a  franchise  in  the 
following  terms : 

"The  use  of  the  water  of  the  lakes  and  running  streams  of  the 
State  of  Oregon,  for  general  rental,  sale,  or  distribution,  for  the  pur- 
poses of  irrigation,  and  supplying  water  for  household  and  domestic 
consumption,  and  watering  live  stock  upon  dry  lands  of  the  State, 
is  a  public  use,  and  the  right  to  collect  rates  or  compensation  for 
such  use  of  said  water  is  a  franchise.  A  use  shall  be  deemed  general 
within  the  purview  of  this  Act  when  the  water  appropriated  shall  be 
supplied  to  all  persons  whose  lands  lie  adjacent  to  or  within  the 
reach  of  the  line  of  the  ditch  or  canal  or  flume  in  which  said  water 
is  conveyed,  without  discrimination  other  than  priority  of  contract, 
upon  payment  of  charges  therefor,  as  long  as  there  may  be  water  to 
supply.  "2 

4  For   the   laws    of   Wyoming,    see  2  L.  O.  L.,  Sec.  6525 ;  Umatilla  Irr. 

Chap.  104,  Sees.  2097-2129.  Co.  t.  Barnhart,  22  Ore.  389,  30  P»c. 

1  Lord's  Oregon  Laws   (hereinafter  Eep.  37. 
cited  as  L.  O.  L.),  Sec.  6575. 
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The  use  of  water  for  mining  and  electric  power  is  declared  a  pub- 
lic use  in  the  following  terms : 

"The  use  of  the  water  of  the  lakes  and  running  streams  of  the 
State  of  Oregon  for  the  purposes  of  developing  the  mineral  resources 
of  the  State  and  to  furnish  electric  power  for  all  purposes,  is  de- 
clared to  be  a  public  beneficial  use  and  a  public  necessity,  and  the 
right  to  divert  unappropriated  waters  of  any  such  lakes  or  streams 
for  any  such  public  and  beneficial  use  is  hereby  granted."  3 

By  the  Water  Code  of  1909,  it  was  declared,  as  to  the  right  of 
appropriation: 

"Subject  to  existing  rights,  aU  waters  within  the  State  may  be 
appropriated  for  beneficial  use,  as  herein  provided,  and  not  other- 
wise; but  nothing  herein  contained  shall  be  so  construed  as  to  take 
away  or  impair  the  vested  right  of  any  person,  firm,  corporation,  or 
association  to  any  water,"  * 

§  1977.  The  preservation  of  rights  acquired  under  old  laws. — 
In  the  "Water  Code  of  1909,  which  provided  for  a  new  method  as  to 
the  appropriation,  distribution,  and  determination  of  existing  water 
rights,  it  was  especially  provided  that  all  existing  rights,  which  had 
been  acquired  under  former  laws,  should  be  preserved,  subject  to  the 
following  limitations  and  conditions : 

"1.  Nothing  in  this  Act  contained  shall  impair  the  vested  right  of 
any  person,  association,  or  corporation  to  the  use  of  water. 

"2.  Actual  application  of  water  to  beneficial  use  prior  to  the 
passage  of  this  Act  by  or  under  authority  of  any  riparian  pro- 
prietor, or  by  or  under  authority  of  his  predecessors  in  interest, 
shall  be  deemed  to  create  in  such  riparian  proprietor  a  vested  right 
to  the  extent  of  the  actual  application  to  beneficial  use :  Provided, 
such  use  has  not  been  abandoned  for  a  continuous  period  of  two 
years. 

"3.  And  where  any  riparian  proprietor,  or  under  authority  of 
any  riparian  proprietor  or  his  predecessor  in  interest,  any  person 
or  corporation  shall,  at  the  time  this  Act  is  filed  in  the  office  of  the 
Secretary  of  State,  be  engaged  in  good  faith  in  the  construction  of 
works  for  the  application  of  water  to  a  beneficial  use,  the  right  to 

»L.  O.  L.,  Sec.  6551.  1031;   McMinnville  v.  Howenstein,  56 

See,  also,  Grande  Eonde  Elec.  Co.      Ore.  451,  109  Pae.  Eep.  81, 
T.  Drake,  46  Ore.  243,  78  Pae.  Eep.  *L.  0.  L.,  Sec.  6594. 
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take  and  use  such  water  shall  be  deemed  vested  in  such  riparian  pro- 
prietor:  Provided,  such  works  shall  be  completed  and  said  water 
devoted  to  a  beneficial  use  within  a  reasonable  time  after  the  passage 
of  this  Act.  The  board  of  control,  in  the  manner  hereinafter  pro- 
vided, shall  have  power  and  authority  to  determine  the  time  within 
which  such  water  shall  be  devoted  to  a  beneficial  use.  The  right  to 
water  shall  be  limited  to  the  quantity  actually  applied  to  a  beneficial 
use  within  the  time  so  fixed  bj^the  board  of  control.  ^ 

"4.  Nor  shaU  anything  in  this  Act  contained  affect  relative  priori- 
ties to  the  use  of  water  between  or  among  parties  to  any  decree  of 
the  courts  rendered  in  causes  determined  or  pending  prior  to  the 
taking  effect  of  this  Act. 

"5.  Nor  shall  the  right  of  any  person,  association,  or  corporation 
to  take  and  use  water  be  impaired  or  affected  by  any  of  the  provi- 
sions of  this  Act  where  appropriations  have  been  initiated  prior  to 
the  filing  of  this  Act  in  the  office  of  the  Secretary  of  State,  and  such 
appropriators,  their  heirs,  successors,  or  assigns  shall,  in  good  faith, 
and  in  compliance  with  laws  existing  at  the  time  of  filing  this  Act 
in  the  office  of  the  Secretary  of  State,  commence  the  construction  of 
works  for  the  application  of  the  water  so  appropriated' to  a  bene- 
ficial use,  and  thereafter  prosecute  such  work  diligently  and  contin- 
uously to  completion,  but  all  such  rights  shall  be  adjudicated  in  the 
manner  provided  in  this  Act." 

6.  The  board  of  control  is  also  given  the  authority,  in  the  cases 
mentioned  in  subdivisions  3  and  5,  above,  to  prescribe  the  time 
within  which  the  full  amount  of  water  shall  be  applied  to  a  bene- 
ficial use,  and  in  so  doing  shall  take  into  consideration  the  cost  of 
the  appropriation  and  application  of  such  water  to  a  beneficial  pur- 
pose, the  good  faith  of  the  appropriator,  the  market  for  the  water 
or  power  to  be  supplied,  the  present  demands  therefor,  and  the 
income  or  use  that  may  be  required  to  provide  fair  and  reasonable 
returns  upon  the  investment.  Upon  making  such  order  the  board  of 
control  shall  direct  the  State  engineer  to  issue  a  certificate  showing 
such  determination.  For  good  cause  shown  the  board  of  control 
may  extend  the  time  by  granting  further  certificates. 

1  Where  the  defendants  made  no  ap-  ground,  since  L.  O.  L.,  See.  6595,  ree- 

propriation   of   the   water   in   contro-  ognizes  the  doctrine  of  riparian  own- 

versy,    and    all    parties    based    their  ership.      Pacific    Live    Stock    Co.    T. 

rights  thereto  as  riparian  owners,  the  Davis,  Ore.  ,  119  Pae.  Eep. 

decree    will    be    predicated    on    that  147. 
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"7.  And  where  appropriations  of  water  heretofore  attempted 
have  been  undertaken  in  good  faith,  and  the  work  of  construction 
or  improvement  thereunder  has  been  in  good  faith  commenced  and 
diligently  prosecuted,  such  appropriations  shall  not  be  set  aside  or 
avoided  in  proceedings  under  this  Act  because  of  any  irregularity 
or  insufficiency  of  the  notice  by  law,  or  in  the  manner  of  posting, 
recording,  or  publication  thereof. 

"8.  All  rights  granted  or  declared  by  this  Act  shall  be  adjudi- 
cated and  determined  in  the  manner  and  by  the  tribunals  as  pro- 
vided in  this  Act.  This  Act  shall  not  be  held  to  bestow  upon  any 
person,  association,  or  corporation  any  riparian  rights  where  no 
such  rights  existed  prior  to  the  time  this  Act  takes  effect."  2 

§  1978.  Administrative  officers,  and  duties. — By  the  Act  of 
1909,  the  State  of  Oregon  was  divided  into  two  water  divisions,  and 
administrative  officers  provided  and  their  powers  and  duties  defined. 
In  this  respect  the  statutes  of  "Wyoming  were  closely  followed,  which 
will  be  fully  discussed  under  the  statutes  of  that  State.^ 
The  admijiistrative  officers  and  their  duties  are  as  follows : 
Board  of  Control. — The  State  engineer  and  the  superintendents 
of  the  two  water  divisions  constitute  the  board  of  control,  which, 
under  the  regulations  as  may  be  prescribed  by  law,  "have  the  super- 
vision of  the  waters  of  the  State  and  of  their  appropriation,  dis- 
tribution, and  diversion,  and  of  the  various  officers  connected  there- 
with." The  decisions  of  the  board  are  subject  to  appeal  to  the  cir- 
cuit and  Supreme  Courts.  The  said  board  has  its  office  at  Salem,  and 
shall  hold  two  regular  meetings  each  year,  with  power  of  adjourn- 
ment. The  State  engineer  is  ex  officio  president  of  the  board,  and  has 
the  right  to  vote  on  all  questions  coming  before  it.  A  majority  of 
said  board  constitutes  a  quorum  to  do  business.  ^  The  board  is  given 
the  authority  to  appoint  a  secretary  and  other  assistants.  The  mem- 
bers of  the  board  may  administer  oaths  in  the  performance  of  their 
official  duties.  The  attorney  general  and  the  district  or  prosecuting 

*  L.  O.  L.,  Sec.  6595.  See,  also,  for  the  laws  of  State  con- 

iL.  O.  L.,  Sec.  6609.  trol,  Chap.  ,  Sees.  . 

For   the   administTatlve   oflScers    of  For  the  adjudication  of  water  rights 

the  State  of  Wyoming,  aee  Sees.  2102-      by  boards,  see  Chap.  80,  Sees.  1585- 

2105.  '  1595. 

2L.  O.  L.,  Sec.  6603. 
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attorney  of  the  county  are  the  legal  advisers  of  the  board  and  of  the 
State  engineer.3 

State  Engineer. — The  State  engineer  is  elected  by  the  voters  of 
the  State,  to  hold  office  for  a  term  of  four  years,  and  draws  a  salary 
of  $3,000  per  annum.  He  must  be  technically  qualified  and  ex- 
perienced as  an  hydraulic  engineer.  He  is  given  general  supervision 
of  all  the  measurements  and  records  of  appropriation  of  waters  of 
the  State,  and  of  aU  surveys*  and  engineering  work  in  which  the 
State  may  be  interested.  He  may  employ  assistants  and  purchase 
supplies  necessary.  His  office  is  located  in  the  Capitol  Building  at 
Salem.  On  or  before  November  30,  of  the  year  preceding  the  reg- 
ular session  of  the  legislature,  he  must  give  a  full  report  of  the  work 
of  his  office,  with  such  recommendations  for  legislation  as  he  may 
deem  advisable.  He  must,  before  entering  upon  the  duties  of  his 
office,  give  a  bond  in  the  sum  of  $5000,  and  take  an  oath  of  office. 
The  records  of  his  office  are  public  and  are  open  to  inspection,  A 
schedule  of  fees  of  his  office  is  also  provided.* 

Division  Superintendents. — The  division  superintendents  of  each 
water  division  are  elected  by  the  voters  of  the  respective  divisions, 
to  hold  office  for  a  term  of  four  years  at  a  salary  of  $2,400  per 
annum.  Each  of  said  superintendents  shall  have  knowledge  and 
experience  relative  to  the  irrigation  law  and  its  administration,  and 
measurement  of  flowing  water,  evaporation,  seepage,  and  common 
alkalies,  drainage,  and  the  hydrographic  features  of  the  water  divi- 
sion in  which  he  may  reside.  He  shall  have  the  general  control  of 
the  water  masters,  execute  the  laws  relative  to  the  distribution  of 
water,  and  perform  such  other  functions  as  may  be  assigned  to  him. 
He  may  also  make  such  reasonable  regulations  as  to  the  distribution 
of  waters  as  are  not  inconsistent  with  law.  An  appeal  may  be  had 
from  his  decisions  to  the  board  of  control.^ 

Water  Masters. — The  board  of  control  shall  divide  each  water 
division  into  water  districts,  and  over  each  district  appoint  a  water 
master.  It  is  made  the  duty  of  the  water  master  to  divide  the 
waters  of  the  streams  among  the  several  ditches  and  reservoirs  enti- 
tled to  the  same.  He  shall  take  all  necessary  steps  to  prevent  waste 
of  the  water.    He  has  the  power  to  employ  assistants  in  ease  of 

3  L.  O.  li.,  Seas.  6604-6608.  Amended  aa  respects  to  the  salary, 

4L.  O.  L.,  Sees.  6598-6602.  LaTfs,  1911,  p.  422. 

B  L.  O.  L.,  Sees.  6609-6614. 
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emergency.  He  shall  not  begin  his  work  except  upon  written  notice 
given  him  by  one  or  more  water  users,  and  his  compensation  is  $5 
per  day  for  the  actual  time  employed.  He  is  given  the  power  of 
arrest.^ 

§  1979.  Appropriations  of  water  prior  to  Act  of  1909. — ^It  will 
be  noticed  in  the  preceding  section,  ^  the  rights  to  the  appropriations 
of  water  under  existing  laws  prior  to  the  enactment  of  the  Water 
Code  of  1909  2  were  preserved.  It  therefore  follows  that  there  are 
two  sets  of  laws  governing  the  appropriations  of  water  in  the  State 
of  Oregon:  First,  those  relating  to  appropriations  made  prior  to 
the  time  that  the  "Water  Code  went  into  effect;  and,  second,  those 
governing  appropriations  .made  after  it  went  into  effect.  As  there 
are  many  existing  rights  acquired  under  the  old  laws,  these  laws 
are  still  preserved  in  the  statute.  It  is  necessary,  therefore,  that  we 
give  a  brief  abstract  of  the  same. 

By  the  Act  of  1905  ^  it  was  provided  that  any  person,  association, 
or  corporation  intending  to  acquire  the  right  to  the  beneficial  use  of 
any  waters  for  the  reclamation  of  arid  lands,  shall  post  in  a  con- 
spicuous place  a  notice  containing  the  name  of  the  applicant  and 
the  source  of  water  supply,  the  beneficial  use  to  which  the  water  is 
to  be  applied,  the  exact  d^e  of  posting,  and  shall  within  fifteen 
days  thereafter  file  in  the  office  of  the  clerk  of  the  proper  county  a 
duplicate  of  such  notice,  and  shall  also  file  a  certified  copy  of  the 
same  with  the  State  engineer,  which  copy  shall  be  accompanied  by 
such  information,  maps,  field  notes,  plans,  and  specifications  as  may 
be  necessary  to  show  the  method  of  construction.*  The  notice  of 
appropriation  must  be  posted,  and  a  copy  of  the  same  filed  for 
record  in  the  ofSce  of  the  county  clerk.^  Such  corporation  is  then 
given  the  right  to  condemn  lands  for  its  right  of  way.^  It  was  also 
provided  that  the  work  must  begin  within  six  months  of  the  posting 
of  the  notice  and  must  be  prosecuted  without  intermission  until  com- 
pleted; all  existing  appropriations  must  be  respected;  ditches  and 

6  L.  O.  L.,  Sees.  6615-6623.  was  superseded  as  to  future  appropria- 

1  See  See.  1978.  tions  hj  the  Act  of  1909,  L.  O.  L., 

2  Laws,  1909,  Chap.  216.  Sees.  6624,  6626. 

3L.  O.  L.,  See.  6625;  Laws,  1905,  SL.  O.  L.,  Sees.  6528,  6529;  Laws, 

Chap.  228,  p.  401.  1891,  as  amended. 

*L.  O.  L.,  Sec.  6625.  6L.  O.  L.,  Sees.  6530,  6531;  Laws, 

It  must  be   noted  that   the  above  1891,  as  amended. 
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feeders  may  be  extended;  the  shortest  possible  route  must  be  se- 
lected ;  a  second  corporation  may  use  the  same  ditch ;  natural  depres- 
sions in  the  earth  may  be  used  for  a  ditch ;  headgates  must  be  main- 
tained; the  owner  is  liable  for  all  damages  for  injuries  sustained; 
bridges  must  be  constructed  at  road  crossings;  embankments  must 
be  maintained;  right  of  way  for  distributing  ditches  may  be  ac- 
quired ;  a  lien  on  crops  is  given  the  company  for  the  water  furnished 
for  irrigation ;  ditches  are  deSlared  to  be  real  property ;  the  right  to 
appropriate  the  water  may  be  lost  by  abandonment ;  wilfully  break- 
ing or  opening  a  gate  or  embankment  is  made  a  misdemeanor;  all 
persons  interested  are  to  be  made  parties  to  any  suit  to  adjudicate 
water  rights;  the  right  of  way  over  State  lands  was  granted,  and 
that  the  legislature  should  have  the  power  to  fix  the  water  rates,  or 
to  provide  for  commissioners  for  that  purposed 

As  to  the  appropriation  of  water  for  mining  and  electrical  power, 
the  right  is  given  to  all  persons,  companies,  and  corporations,  to 
appropriate  waters  for  those  purposes.*  And,  in  general,  the  same 
rights  were  given,  and  subject  to  the  same  liabilities,  as  stated  above, 
where  the  appropriation  was  for  general  purposes  and  for  irriga- 
tion.9 

By  the  special  Act  of  1901,io  the  right  was  given  the  board  of 
public  building  commissioners  to  appropriate  water  to  provide  for 
the  supplying  of  State  institutions  with  water  and  water  power.  ^^ 
The  right  to  the  use  of  the  water  might  also  be  acquired  by  purchase 
or  by  condemnation  proceedings.  And  for  this  purpose  all  actions 
must  be  brought  in  the  name  of  the  State.12 

§  1980.  Appropriation  of  water  in  pursuance  of  Act  of  1909.— 
According  to  the  Water  Code  of  1909  1  water  can  thereafter  be  ap- 
propriated in  the  State  of  Oregon  in  the  following  manner :  2 

VL.  O.  L.,  See.  6533-6550;  Act  of  See,  also,  Salem  Mills  Co.  v.  Lord, 

1891,  as  amended.  42  Ore.  82,  69  Pao.  Eep.  1033,  70  Pac. 

8L.  O.  L.,  Sec.  6552.  Eep.  832. 

See,  also,  Grande  Eonde  Elec.  Co.  v.  12  L.  O.  L.,  Sees.  6582-6587;  Act  of 

Drake,    46    Ore.    243,    78    Pae.    Eep.  1901,  as  amended. 
1031 ;  MeMinnville  v.  Howenstein,  56  1  L.  O.  L.,  Sees.  6624-6634 ;  Laws, 

Ore.  451,  109  Pac.  Eep.  81.  1909,  Chap.  216,  p.  332,  Sees.  45-54. 

9L.  O.  L.,  Sees.  6553-6574;  Act  of  2  For  the  appropriation  of  water  ac- 

1899,  as  amended.  eording  to  laws  existing  prior  to  the 

10  Laws,  1901,  p.  307.  Act  of   1909,   see  the  preceding  see- 

11  L.  O.  L.,  See.  6581.  tion.  No.  1979. 
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"Any  person,  association,  or  corporation  hereafter  intending  to 
acquire  the  right  to  the  beneficial  use  of  any  waters  shall,  before 
coimnencing  the  construction,  enlargement,  or  extension  of  any 
ditch,  canal,  or  other  distributing  or  controlling  works,  or  perform- 
ing any  work  in  connection  with  said  construction,  or  proposed  ap- 
propriation, make  an  application  to  the  State  engineer  for  a  permit 
to  make  such  appropriation.  Any  person  who  shall  wilfully  divert 
or  use  water  to  the  detriment  of  others  without  compliance  with  law, 
shall  be  deemed  guilty  of  a  misdemeanor.  The  possession  or  use  of 
water,  except  when  a  right  of  use  is  acquired  in  accordance  with  law, 
shall  be  prima  facie  evidence  of  the  guilt  of  the  person  using  it."  * 

As  to  the  filing  and  form  of  the  application  the  "Wyoming  statute 
is  largely  followed.*  And  it  is  made  the  duty  of  the  State  engineer 
to  approve  all  applications  made  in  proper  form  which  contemplate 
the  application  of  water  to  a  beneficial  use,  "but  when  the  proposed 
use  conflicts  with  determined  rights,  or  is  a  menace  to  the  safety 
and  welfare  of  the  public,  the  application  shall  be  referred  to  the 
board  of  control  for  consideration.  It  shall  be  the  duty  of  the  board 
to  enter  an  order  directing  the  refusal  of  such  application,  if,  after 
full  hearing,  the  public  interest  demands."  ^  If  the  application  is 
approved,  the  applicant  may  proceed  with  the  construction  of  his 
works.  Work  must  begin  within  one  year  thereafter  and  be  com- 
pleted within  five  years.  The  procedure  for  a  reservoir  permit  is 
the  same.  When  the  appropriation  is  perfected  the  board  of  control 
shall  issue  a  certificate.  Certificates  for  power  purposes  shall  be 
limited  to  forty  years.  The  right  acquired  by  an  appropriation  shall 
date  from  the  filing  of  the  application.^ 

8  L.  O.  L.,  See.  6624.  4  For    applications    to    appropriate 

See,  also,  WMted  v.  Gavin,  55  Ore.  water   in   Wyoming,   see   Sees.    2106, 

98,  105  Pae.  Eep.  396;  Cams  v.  Dal-  2107;  L.  O.  L.,  Sees.  6626,  6627, 

ton,  56  Ore.  596,  110  Pac.  Eep.  170;  bL.  O.  L.,  Sec.  6627. 

Ison  V.  Sturgill,  57  Ore.  109,  109  Pae.  See,  also,  Cookinham  v.  Lewis,  58 

Eep.  579,  110  Pac.  Eep.  535;  Shaw  t.  Ore.  584,  114  Pae.  Eep.  88,  115  Pac. 

Proffitt,  57  Ore.   192,   109  Pac.  Eep.  Eep.  342.                                            , 

584,  110  Pac.  Eep.  1092;  Cookinham  eL.  O.  L.,  Sees.  6628-6634. 

▼.  Lewis,  58  Ore.  584,  114  Pac.  Eep.  See,     also,     Cookinham    t.    Lewis, 

88,   115  Pac.  Eep.   342;   Caviness  v.  supra. 

La  Grande  Irr.  Co.,  Ore.  , 

119  Pac.  Eep.  731, 
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Aa  applicant  may  appeal  to  the  board  of  control  from  any  de- 
cisions of  the  State  engineer.^ 

By  the  Act  of  1911  ^  no  permit  for  the  appropriation  of  water 
shall  be  denied  because  of  the  fact  that  the  point  of  diversion  de- 
scribed in  the  application  may  be  situated  in  some  other  State,  but 
where  the  place  of  intended  use  is  in  the  State  of  Oregon :  Provided, 
however,  that  a  permit  may  be  denied,  where  the  point  of  diversion 
is  in  the  State  of  Oregon,  but  the  place  of  beneficial  use  is  in  some 
other  State,  unless  under  the  laws  of  such  State  water  may  be  law- 
fully diverted  within  such  State  for  beneficial  use  in  the  State  of 
Oregon. 

§  1981.  Rights  to  waste  and  seepage  water. — All  ditches  con- 
structed for  the  purpose  of  utilizing  waste,  spring,  or  seepage  waters 
of  the  State  shaU  be  governed  by  the  same  laws  relating  to  priority 
of  right  aa  those  ditches  constructed  for  the  purpose  of  utilizing 
waters  of  running  streams :  Provided,  that  the  person  upon  whose 
lands  the  seepage  or  spring  water  first  arises  shall  have  the  right  to 
the  use  of  such  waters.^ 

§  1982.  The  appropriation  of  water  for  power  purposes — 
License  fees. — Owing  to  the  many  opportunities  in  the  State  of 
Oregon  for  the  development  of  power,  the  legislature  has  enacted 
special  laws  governing  the  appropriation  of  water  for  that  purpose. 
And,  in  addition  to  the  usual  conditions,  the  legislature  has  wisely 
provided  that  the  use  of  the  water  for  this  purpose  is  also  condi- 
tioned upon  the  payment  to  the  State  of  certain  graduated  fees,  ac- 
cording to  the  amount  of  power  developed. 

By  the  Act  of  1909  ^  it  is  provided  that  every  person,  firm,  or 
corporation  might  appropriate  water  for  the  purpose  of  the  devel- 
opment of  power,  upon  the  payment  annually  in  advance  of  cer- 
tain fees  to  the  State,  as  therein  specified.    "For  the  purpose  of  this 

7L.  O.  L.,  See.  6631.  son  t.  Officer,  48  Ore.  569,  87  Pac. 

8  Laws,  1911,  Chap.  224,  p.  404.  Eep.    896;    Cookinhain   v.   Lewis,   58 

IL.  O.  L.,  See.  6673;  Laws,  1893,  p.  Ore.  484,  114  Pac.  Eep.  88;  Borman 

150,  Sec.  1.  V.  Blackmon, Ore. ,  118  Pac. 

See,    also,   Brosnan   v.    Harris,    39  Eep.  848. 
Ore.  148,  65  Pac.  Eep.  867,  54  L.  E.         i  L.  O.  L.,  Sees.  6575-6580;  Laws, 

A.  628,  87  Am.  St.  Eep.  649;  Morri-  1909,  Chap.  221,  p.  370,  Sees.  1-6. 
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Act,  a  horsepower  is  hereby  defined  to  be  550  pounds  of  water  per 
second  of  time  for  each  foot  of  available  fall."  * 

And  by  the  Act  of  1911  3  it  was  provided  that  every  person,  firm, 
corporation,  or  association,  claiming  the  right  to  the  use  of  water 
for  power  development,  where  said  water  was  applied  to  the  devel- 
opment or  generation  of  power,  and  the  power  generated  thereby 
prior  to  the  22d  day  of  May,  1909,  shall,  on  or  before  the  first  day 
of  January,  1912,  and  on  or  before  the  first  day  of  January  of 
each  year  thereafter,  pay  to  the  State  in  advance  "an  annual 
Ucense  fee"  based  upon  the  theoretical  water  horsepower  claimed 
under  each  and  every  separate  claim  to  water,  graduated  as  follows, 
to  wit :  Ten  cents  for  each  and  every  theoretical  water  horsepower 
up  to  100,  inclusive;  5  cents  for  each  and  every  theoretical  water 
horsepower  in  excess  of  100,  up  to  and  including  1,000 ;  and  1  cent 
for  each  in  excess  of  1,000:  Provided,  however,  upon  filing  the 
statement  as  herein  provided,  the  United  States,  or  the  State,  or 
any  municipal  corporation,  to  any  extent,  or  any  other  claimant  to 
the  right  to  the  use  of  water  for  the  generation  of  25  theoretical 
horsepower,  or  less,  shall  be  exempted  from  the  payment  of  all  fees 
herein  provided.  The  fees  provided  shall  be  paid  to  the  State  engi- 
neer, and  shaU  be  accompanied  by  a  written  statement  showing  the 
extent  of  such  claim:  The  amount  of  theoretical  water  horsepower 
upon  which  fees  shall  be  paid,  shall  be  computed  by  multiplying  the 
maximum  amount  of  the  water  claimed,  expressed  in  cubic  feet  per 
second,  by  the  average  total  faU  utilized,  expressed  in  feet,  and 
dividing  the  product  by  8.8.  The  filing  of  a  claim  to  water  in  excess 
of  the  amount  to  which  the  claimant  is  legally  entitled  shall  not 
operate  to  vest  in  such  claimant  any  right  to  the  use  of  such  excess 
water,  nor  shall  the  payment  of  the  annual  license  fees  operate  to 
vest  in  any  claimant  any  right  to  the  use  of  such  water  beyond  the 
amount  to  which  the  claimant  is  legally  entitled.  The  filing  of  such 
claim  to  water  shall  be  conclusive  evidence  as  to  the  abandonment 
by  the  claimant  of  all  rights  to  water  in  excess  of  the  claim  as  filed.* 

Upon  the  completion  of  the  appropriation,  as  provided  by  law,  the 
appropriator  for  this  purpose  shall  own  and  enjoy  all  the  uses 
thereof,  so  long  as  he  pays  the  annual  license  fees  therefor,  for  a 
term  not  exceeding  forty  years  from  the  date  of  the  appropriation, 

2L.  O.  L.,  See.  6576.  4  Laws,    1911,    Chap.    236,   p.    418, 

3  Laws,  1911,  Chap.  236,  p.  418.  Sees.  1-4. 
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and  shall  have  a  preference  right  to  reappropriate  such  water, 
under  such  conditions  as  may  be  prescribed  by  law  at  the  expiration 
of  such  term  of  years,  provided  that  all  fees  have  been  paid.^ 

Should  any  claimant  fail  or  neglect  to  file  such  statement  within 
the  time  specified,  or  fail  or  neglect  to  pay  such  fees  within  the 
time  specified,  the  fees  due  and  payable  shall  be  the  amount  speci- 
fied above,  increased  by  25  per  cent,  and  the  State  shall  have  a 
preference  Uen  therefor,  together  with  interest  at  the  rate  of  10  per 
cent  per  annum  from  the  date  of  delinquency,  upon  the  property 
of  the  claimant,  and  upon  notice  from  the  State  engineer,  the  at- 
torney general  shall  proceed  to  foreclose  the  Uen  and  collect  the 
amount  due,  in  the  same  manner  as  other  liens  on  real  property  are 
foreclosed.® 

By  an  Act  of  1911  '^  aU  license  fees  paid  as  above  provided  are 
created  a  "survey  fund,"  in  the  hands  of  the  State  treasurer  to  be 
used  by  the  State  engineer  in  making  surveys  and  investigations 
looking  to  the  gathering  of  data  concerning  topographic  features, 
stream  flow,  and  water  power  within  the  State. 

§  1983.  Corporations  and  companies. — ^Upon  the  subject  of  the 
appropriation  of  water  for  general  uses  and  irrigation  by  corpora- 
tions, it  is  provided : 

"A  corporation  organized  for  the  construction  and  maintenance 
of  a  ditch  or  canal  or  flume  for  general  irrigation  purposes,  and 
other  purposes  above  described,  ^  may  appropriate  and  divert  water 
from  its  natural  bed  or  channel  and  condemn  a  right  of  way  for  its 
ditch  or  canal  or  flume,  and  may  condemn  the  rights  of  riparian 
proprietors  upon  the  lake  or  stream  upon  which  the  appropriation  is 
made,  upon  complying  with  the  terms  of  this  Act."  ^  Such  corpO' 
ration  is  given  the  right  to  enter  private  lands  and  make  surveys.* 

A  corporation  which  is  organized  merely  to  facilitate  distribution 
of  water  among  individual  proprietors,  though  they  do  not  sur- 
render their  rights  to  it,  is  yet  in  such  a  privity  of  estate  with  them 
as  to  enable  it  to  defend  in  their  behalf  in  litigation  affecting  their 
rights  to  the  use  of  water.* 

BL.  O.  L.,  See.  6578.  2L.  O.  L.,  Sees.  6526,  6532;  Act  of 

6  Laws,    1911,    Chap.   236,   p.    418,  1891,  as  subsequently  amended. 
See.  2.  8L.  O.  L.,  Sec.  6527;  Act  of  1891, 

T  Laws,  1911,  Chap.  237,  p.  419.  as  amended. 

1  For  these  purposes,  see  L.  O.  L.,  *  Caviness   v.   La   Grande   Irr.   Co., 

See.  6525.  Ore. ,  119  Pae.  Eep.  731. 
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§  1984.  Water  rates.— By  the  Act  of  1891,  it  was  provided  that 
"this  Act  may  at  any  time  be  amended  by  the  legislative  assembly 
and  commissioners  for  the  management  of  water  rights  and  the  use 
of  water  may  be  appointed  and  rates  for  the  use  of  water  may  be 
fixed  by  the  legislative  assembly  or  by  such  commissioners ;  but  rates 
shall  not  be  fixed  lower  than  will  allow  the  net  profits  of  any  ditch 
or  canal  or  flume  or  system  thereof  to  equal  the  prevailing  legal  rate 
of  interest  on  the  amount  of  money  actually  paid  in  and  employed 
in  the  construction  and  operation  of  said  ditch  or  canal  or  flume  or 
system  thereof."  i 

By  the  Act  of  1911  2  the  Railroad  Commission  of  Oregon  was 
vested  with  the  power  and  jurisdiction  to  supervise  and  regulate 
every  public  utility  of  the  State,  and  the  charges  made  by  any 
public  utility  for  heat,  light,  water,  or  power  produced,  transmitted, 
or  furnished.  It  was  provided  that  such  charges  should  be  reasona- 
ble and  just  and  every  unjust  or  unreasonable  charge  for  such  serv- 
ice was  prohibited,  and  declared  unlawful. 

Every  public  utility  shall  file  with  the  commission  within  a  time 
to  be  fixed  by  the  commissioner  a  schedule  which  shall  be  open  to 
public  inspection,  showing  rates,  toUs,  and  charges,  which  it  has 
established,  and  which  are  in  force  at  the  time,  for  any  service  per- 
formed by  it  within  the  State.  AU  rules  and  regulations  that  in  any 
manner  affect  the  rates  charged  or  to  be  charged  for  any  service 
must  be  filed  with  the  schedule. 

A  copy  of  so  much  of  said  schedule  as  the  commission  shall  deem 
necessary  for  the  use  of  the  public  shaU  be  printed  in  plain  type 
and  kept  on  file  in  every  office  of  such  public  utility  where  payments 
are  made  by  consumers  so  as  to  be  readily  accessible  and  con- 
veniently inspected.  Copies  of  all  new  schedules  must  be  filed  in 
the  office  of  the  utility  where  payment  is  received  ten  days  prior  to 
their  taking  effect.  It  is  made  unlawful  to  collect  any  greater  rate 
than  provided  in  the  schedule. 

Upon  complaint  made  against  any  public  utility  by  any  mercan- 
tile, agricultural,  or  manufacturing  system,  or  by  any  political  or 
municipal  organization,  or  by  three  persons,  firms,  or  associations, 
that  any  or  aU  rates  are  in  any  respect  unreasonable  or  unjustly 
discriminatory  or  that  any  regulations,  measurements,  practice,  or 

1 L.  O.  L.,  See.  6550.  2  Laws,  1911,  Chap.  279,  p.  483. 

221 — ^Klnn.  on  Irr. 
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act,  whatsoever,  affecting  or  relating  to  the  production,  transmission, 
or  furnishing  of,  among  other  things,  water  or  any  service  connected 
therewith  in  any  respect  unreasonable,  insufficient,  or  unjustly  dis- 
criminatory, the  commission  shall  proceed  with  or  without  notice  to 
make  such  investigations  as  it  may  deem  necessary,  but  no  order 
affecting  the  rates  shall  be  entered  by  the  commission  without  a 
formal  hearing.  The  hearing  and  procedure  is  then  provided  for 
upon  which  the  commission  must  make  the  order  fixing  such  rates. 

§  1985.    Rights  of  way   and  water  rights — Condemnation.— 

Eights  of  way  are  given  over  aU  State  lands  for  the  purpose  of  con- 
structing ditches,  canals,  or  other  works;  and  the  lands  afterward 
sold  over  which  the  same  has  been  previously  granted,  shall  be  sold 
subject  to  such  rights  of  way.^ 

For  the  exercise  of  the  right  of  eminent  domain  it  is  also  pro- 
vided: 

"The  United  States,  the  State,  or  any  person,  firm,  or  corporation, 
shall  have  the  right  of  way  across  and  upon  public,  private,  and 
corporate  lands,  or  other  rights  of  way,  for  the  construction,  main- 
tenance, repair,  and  use  of  all  necessary  reservoirs,  dams,  water 
gates,  canals,  ditches,  fiumes,  tunnels,  or  other  means  of  securing, 
storing,  and  conveying  water  for  irrigation  and  drainage,  or  any 
other  beneficial  purpose,  upon  payment  of  just  compensation  there- 
for." Eights  of  way  are  also  granted  through  works  already  con- 
structed.2  Such  rights  of  way  may  be  acquired  in  the  manner  pro- 
vided by  law  for  the  taking  of  private  property  for  public  use. 

By  the  right  of  eminent  domain  a  corporation  organized  for  the 
purpose  of  the  construction  of  any  ditch  or  flume  for  conducting 
water  for  domestic  or  irrigation  purposes,  or  for  the  selling  of  the 
same  to  the  public,  or  for  the  manufacture  and  sale  of  electricity, 
may  condemn  the  necessary  right  of  way  over  private  property.' 
Special  proceedings  are  provided  therefor.* 

Eelative  to  the  condemnation  of  water  rights,  it  is  provided  that 
whenever  it  is  necessary  that  the  State  of  Oregon  shall  require  any 

1 L.  O.  L.,  Sees.  2940-2942.  See,  also,  Bridal  Veil  Lura.  Co.  t. 

2L.  O.  L.,  Sec.  6596,  Subds.  1,  2;  Johnson,  30  Otb.  210,  46  Pae.  Bep. 

as  amended,  Laws,  1911,  Cliap.  238,  790. 

p.  421.  4  li.  O.  L.,  Sees.  6838-6873. 

3  L.  O.  L.,  Sees.  6838,  6839. 


DETERMINATION   OF   EXISTING   EIGHTS.  3523 

real  property,  water,  water  courses,  and  water  and  riparian  rights, 
or  any  right  or  interest  therein  for  any  public  use,  the  necessity  for 
such  acquisition  to  be  decided  and  determined  in  the  first  instance 
by  the  State  board  of  commissioners,  trustees,  or  other  State  board 
having  direction  of  the  State  institution  or  department  for  which  the 
same  is  desired,  or  by  the  State  Land  Board,  said  board  is  author- 
ized to  institute  coiidemnation  proceedings  for  such  property.^ 

§  1986.  The  determination  of  existing  water  rights. — ^Under  the 
"Water  Code  of  Oregon  of  1909  ^  the  Wyoming  procedure  is  largely 
followed.2    There  ate,  however,  some  changes. 

Such  a  determination  must  be  instituted  by  a  petition  to  the  board 
of  control,  signed  by  one  or  more  water  users  upon  any  stream.  In 
case  suit  is  brought  in  the  circuit  court  for  the  determination  of 
rights,  the  case  may,  in  the  discretion  of  the  court,  be  transferred  to 
the  board  of  control.^  Notice  of  the  intended  proceedings  must  be 
published  and  notice  to  the  individual  claimants  to  the  water  must 
be  mailed  to  them  30  days  before  the  hearing.  A  statement  of  each 
claimant  under  oath  mus'  be  filed  with  the  division  superintendent, 
setting  forth  his  claim  to  the  water  and  the  purpose  for  which  it  is 
used.*    The  division  superintendent  is  to  take  the  testimony,  unless 

BL.  O.  L.,  Sec  6872.  ent  of  action  by  the  board,  are  con- 

A«  to  the  right  of  incorporated  cities  elusive  upon  it  as  between  the  parties 

and   towns   to   appropriate   land   and  to   such    decrees,    and   thereafter    the 

water  rights,  see  L.  O.  L.,  See.  6874,  rights  established  thereby  may  be  en- 

as  amended  by  Acts  filed  Feb.  18  and  forced  by  the  water  master,  the  same 

21,  1911,  Laws,  1911,  Chaps.  104,  145.  as   though   they  had   been   originally 

1  L.  O.  L.,  Sees.  6635-6679 ;  Laws,  determined  by  the  board.  But,  in  the 
1909,  Chap.  216,  p.  321,  Sees.  11-35.  absence  of  such  determination  in  ac- 

2  For  the  determination  of  rights  in  cordance  with  the  water  code,  such 
Wyoming,  see  Sees.  2111-2114.  rights  must  be  enforced  by  the  Court 

For  the  determination  of  rights  by  making  the  decree."     Wattles  v.  Ba- 

boards,  see  Chap.  80,  Sees.  1585-1595.  ker  County,  59  Ore.  255,  117  Pac.  Eep. 

8  L.  O.  L.,  See.  6685.  417. 

"The  intent  of  the  Aet  seems  to  Decree  affects  parties  only,    Carnes 

be  to  place  the  control  of  irrigating  y.  Dalton,  56  Ore.  596,  110  Pac.  Bep. 

water  under   the  jurisdiction   of   the  170,  1  Water  and  Min.  Cas.  Ann.  207. 

board  of  control  as  rapidly  as  rights  For  extent  of  riparian  rights,  see 

are  determined  by  it,  and  become  a      State  ex  rel.  Olding  v.  Stampfly, 

matter  of  record  in  its  office.     When      Ore. ,  25  Pac.  Eep.  148. 

the  board  convenes  to  determine  such  4  L.  O.  L.,  Sees.  6636-6639, 
rights,  prior  decrees,  made  independ- 
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he  is  interested,  in  which  case  it  may  be  taken  by  some  other  member 
of  the  board  of  control.  The  fees  as  specified  must  be  paid  by  each 
claimant.  Notice  must  be  given  by  mail  to  each  claimant  of  the 
completion  of  the  taking  of  testimony.^ 

Any  one  claiming  any  interest  in  the  stream  may  institute  a 
contest  against  the  claims  of  any  other  claimant  or  claimants.  After 
notice,  a  hearing  of  such  contest  must  be  had  before  the  division 
superintendent.^ 

The  evidence  in  the  original  hearing,  and  the  evidence  taken  in 
all  contests,  must  be  transmitted  to  the  board  of  control.  It  is  then 
made  the  duty  of  the  State  engineer  to  make  an  examination  of  the 
stream  and  ditches,  canals,  and  other  works,  and  of  the  lands,  and 
to  make  a  map  showing  the  same.  As  soon  as  practicable  after  the 
compilation  of  such  data,  it  is  made  the  duty  of  the  board  of  control 
to  make  an  order  determining  and  establishing  the  several  rights  to 
the  waters  of  such  stream,  and  to  issue  certificates  for  the  same. 

The  Oregon  law  differs  from  that  of  Wyoming,  in  this :  Instead 
of  claimants  being  given  a  right  of  appeal  from  orders  of  the  board 
of  control  to  the  court,  the  court  in  Oregon  must  in  each  instance 
confirm  the  order  of  the  board  or  make  a  new  adjudication.  Upon 
the  filing  of  the  evidence  with  the  clerk  of  the  circuit  court  of  the 
proper  county,  the  court  must  fix  a  time  at  which  the  determination 
shall  be  heard  in  said  court.  From  and  after  the  filing  of  the  evi- 
dence and  order  of  determination  in  the  circuit  court,  the  proceed- 
ings are  as  nearly  as  may  be  like  those  in  a  suit  of  equity.  Within 
30  days  from  such  filing,  any  party  may  file  exceptions  to  the  de- 
termination by  the  board.  If  no  exceptions  are  filed,  the  court  on 
the  day  set  shall  make  a  decree  afSrming  the  determination  of  the 
board.  All  parties  may  be  heard  by  counsel  upon  the  considerations 
of  the  exceptions.  The  court  may,  if  necessary,  remand  the  case  for 
such  further  evidence  to  be  taken  by  the  superintendent  as  it  may 
direct.  After  the  hearing  the  court  shall  enter  a  decree  affirming  or 
modifying  the  order  of  the  board  of  control.  Appeals  may  be  had 
to  the  Supreme  Court  as  in  other  cases.'^ 

It  is  made  the  duty  of  all  claimants  to  present  their  claims,  other- 
wise they  "shall  be  barred  and  estopped  from  subsequently  assert- 
ing any  right  theretofore  acquired  upon  the  stream  or  other  body 

SL.  O.  L.,  Sees.  6640-6642.  TL.  O.  L..  Sees.  6648,  6650. 

6  L.  O.  L.,  Sees.  6643-6645. 
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of  water  embraced  in  such  proceedings,  and  shall  be  held  to  have 
forfeited  all  rights  to  the  use  of  said  water  theretofore  claimed."  • 
The  disbursements  made  in  litigating  the  rights  in  such  actions  shall 
be  taxed  by  the  court  as  in  other  equity  cases.' 

"Such  decree  shall  in  every  case  declare  as  to  the  water  right 
adjudged  to  each  party,  whether  riparian  or  by  appropriation,  the 
extent,  the  priority,  amount,  purpose,  place  of  use,  and,  as  to  water 
used  for  irrigation,  the  specific  tracts  of  land  to  which  it  shall  be  ap- 
purtenant, together  with  such  other  conditions  as  may  be  necessary 
to  define  the  right  and  its  priority."  A  certified  copy  of  such  decree 
shall  be  filed  in  the  office  of  the  State  engineer.  i° 

"The  determination  of  the  board  of  control  as  confirmed  or  modi- 
fied as  provided  in  this  Act  in  proceedings  shall  be  conclusive  as  to 
all  prior  rights  and  the  rights  of  all  existing  claimants  upon  the 
stream  or  other  body  of  water  lawfully  embraced  in  the  determina- 
tion." " 

"In  suits  for  injunction  affecting  the  use  of  water  from  streams 
upon  which  the  rights  to  water  have  been  determined,  no  restraining 
order  shall  be  granted  before  hearing  had  after  at  least  three  days' 
notice  thereof  served  upon  all  persons  defendant.  All  suits  for 
injunction  involving  the  use  of  water  shall  be  heard,  either  in  term 
time  or  during  vacation,  not  later  than  fifteen  days  after  issues 
joined,  unless  for  good  cause  shown  further  time  be  allowed."  ^2 

§  1987.  The  protection  of  highways. — It  is  made  the  duty  of 
all  road  supervisors  to  ascertain  whether  or  not  there  is  any  water 
running  or  flowing  in  or  upon  any  county  road,  as  overflow  or  seep- 
age from  any  irrigation  or  other  ditch.  If  such  is  found,  he  must 
notify  the  owner  or  user  of  such  ditch  to,  within  six  hours  from  the 
hour  of  service  of  such  notice,  have  the  water  diverted  from  such 
road  and  to  keep  the  water  from  again  flowing  or  Seeping  upon  such 
road.  If  the  owners  fail  to  remove  such  water,  it  is  the  duty  of  the 
supervisor  to  remove  the  same  and  to  take  such  steps  as  wiU  pre- 
vent the  water  from  coming  upon  such  road.  The  expense  for  doing 
this  work  is  made  a  lien  upon  the  ditches  and  lands  of  the  owner, 

8  L.  O.  L.,  Sec.  6656.  See  Porter  v.  Small, Ore. , 

»L.  O.  L.,  See.  6658.  120  Pac.  Bep.  393. 

10  L.  O.  L.,  Sec.  6559.  12  L.  6.  L.,  Sec.  6667. 

11 L.  O.  L.,  Sec.  6655. 
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prior  and  superior  to  all  other  liens  except  taxes.    This  lien  may 
be  foreclosed.^ 

Bridges  and  embankments  must  also  be  constructed  and  main- 
tained by  the  owners  of  ditches  and  canals.^ 

§  1988.  Mechanics'  liens. — Every  person  who  shall  perform 
any  labor  upon  or  furnish  any  material  for  the  working  or  de- 
velopment of  any  mine,  and  who  shall  do  work  or  furnish  material 
for  any  flume,  ditch,  or  pipe  line,  in  connection  with  the  working  or 
development  of  any  mine,  or  do  any  freighting  therefor,  or  furnish 
any  provisions,  materials,  or  supplies  therefor,  is  given  a  lien  upon 
such  mine,  flume,  ditch,  or  pipe  line,  and  all  structures  used  ia  con- 
nection with  said  mine.  The  lien  claimed  must  be  ffled  with  the 
county  clerk  of  the  proper  county  within  60  days  after  he  has  ceased 
to  labor  thereon  or  to  furnish  such  material.  The  lien  may  be  fore- 
closed as  in  other  cases.^ 

§  1989.  The  distribution  of  water  under  the  code  of  1909.— The 
owners  of  ditches  and  canals  must  construct  and  maintain  to  the 
satisfaction  of  the  division  superintendent  substantial  headgates  and 
measuring  devices.  ^  The  State  engineer  has  the  authority  to  inspect 
all  works  and  order  such  alterations  as  he  may  deem  necessary  for 
the  security  of  the  work  or  the  safety  of  any  person  residing  on  or 
owning  lands  in  the  vicinity  of  such  works.2  And  the  inspection  of 
such  works  may  be  required  by  any  such  persons.^ 

The  use  of  water  from  reservoirs  is  regulated  similar  to  that  of 
"Wyoming  and  Idaho,  by  the  water  master  closing  all  headgates  on 
the  streams  of  those  not  entitled  to  the  water,  as  will  enable  those 
having  the  right  to  the  water  to  secure  the  volume  to  which  they  are 
entitled.^  All  joint  owners  of  works  are  liable  for  their  proportion- 
ate share  of  the  work  necessary  for  the  proper  maintenance  and 
operation  of  the  same,  and  the  one,  who  after  notice,  does  such  work 
has  a  lien  against  the  interest  of  the  person  or  persons  in  default 

1 L.  O.  L.,  Sees.  6427-6431.  Copperopolis  Copper  Co.,  55  Ore.  37, 

2  L.  O.  L.,  Sees.  6541,  6542.  104  Pac.  Eep.  895. 

1 L.  O.  li.,  Sees.  7444,  7445.  1 L.  O.  L.,  See.  6660. 

See,  also,  Lewis  v.  Beeman,  46  Ore.  2  L.  O.  L.,  Sec.  6661. 

311,  80  Pac.  Eep.  417;  Durkh'eimer  v.  SL.  O.  L.,  Sec.  6662. 

4L.  0.  L.,  Sec.  6663. 
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and  may  enforce  the  same  by  foreclosure.^  The  water  master  may 
take  charge  of  partnership  ditches  in  cases  of  dispute  and  distribute 
the  water.8 

"Water  for  irrigation  purposes  shall  be  appurtenant  to  the  land 
upon  which  it  is  used,  but  said  right  may  be  severed  from  said  land 
and  simultaneously,  transferred  to  and  become  appurtenant  to  other 
land  without  losing  priority,  on  approval  of  an  application  of  the 
owner  by  the  board  of  eontroU 

"Where  there  is  not  sufficient  water  for  aU,  a  preference  right  is 
given  to  those  using  the  water  for  domestic  purposes.^ 

"Said  water  master  shall,  as  near  as  may  be,  divide,  regulate, 
and  control  the  use  of  the  water  of  all"  streams  within  his  district 
by  such  closing  or  partially  closing  of  the  headgates  as  will  prevent 
the  waste  of  water,  or  its  use  in  excess  of  the  volume  to  which  the 
owner  of  the  right  is  lawfully  entitled,  and  any  person  who  may  be 
injured  by  the  action  of  any  water  master  shall  have  the  right  to 
appeal  to  the  circuit  court  for  an  injunction.  Such  injunction  shall 
only  be  issued  in  case  it  can  be  shown  at  the  hearing  that  the  water 
master  has  failed  to  carry  into  effect  the  order  of  the  board  of  con- 
trol or  decrees  of  the  court  determining  the  existing  rights  to  the 
use  of  water.  "8 

§  1990.  The  location  of  artesian  wells. — The  opportunity  of 
securing  artesian  wells  in  the  State  of  Oregon  called  for  the  enact- 
ment of  a  special  law  upon  that  subject.^ 

"Whenever  the  majority  of  the  owners  of  real  estate  representing 
also  the  majority  of  the  number  of  acres  of  land  of  any  proposed 
district  in  any  county  of  the  State  desire  to  bore  for  the  purpose 
of  securing  artesian  water,  they  shall  present  a  petition  to  the  county 
court  asking  the  court  to  create  a  district  for  that  purpose.  The 
court  is  then  authorized  to  order  an  election  for  that  purpose.  And 
if  it  be  found  that  a  majority  of  the  votes  cast  at  such  election  are  in 

B  L.  O.  L.,  Sees.  6664,  6665.  • Ore.  ,  124  Pao.  Rep.   666 ; 

«L.  O.  L.,  See.  6666.  Cantrall   v.    Sterling    Min.    Co.,   

7L.  0.  L.,  See.  6668.  Ore. ,  122  Pae.  Kep.  42;  Caviness 

See   Cookinham   v.   Lewis,   58   Ore.  v.  La  Grande  Irr.  Co., Ore. , 

484,  114  Pae.  Eep.  88.  119  Pac.  Eep.  731;  McCoy  v.  Hunt- 

8  L.  O.  L.,  Sec.  6675.  ley, Ore. ,  119  Pae.  Eep.  481. 

»L.  0.  L.,  Sec.  6618;  Little  Walla         1  See  L.  O.  L.,  Seca.  6232-6244. 

Walla   Jn.   Union  v.   Finis   Irr.   Co., 
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favor  of  a  tax  for  boring  for  artesian  water,  the  county  court  -will 
then  place  in  the  nezt  general  levy  the  number  of  mills  necessary 
to  create  such  tax  upon  the  assessed  value  of  the  property  within  the 
district. 

After  50  per  cent  of  the  special  tax  has  been  paid  into  the  county 
treasury  the  county  court  shall  call  into  consultation  the  State  en- 
gineer, who,  together  with  the  county  court  and  county  commission- 
ers, shall  proceed  to  locate  ttffe  well  in  the  proposed  district,  which 
shall  be  ascertained  in  the  following  manner :  1.  Centralization  of 
location ;  2.  Location  with  reference  to  altitude  and  the  possibilities 
of  its  serving  the  greatest  number  of  people  within  the  district; 
3.  Location  relative  to  indications  for  securing  water;  4.  After  ten 
days'  notice  by  posting  in  three  conspicuous  places  within  the  dis- 
trict, bids  from  the  various  property  owners  as  a  bonus  for  location, 
provided  the  weir  be  a  success;  5.  Location  with  reference  to  the 
bids  for  the  well  if  it  is  not  artesian,  provided  it  furnishes  a  sufS- 
cient  supply  of  water  for  pumping  for  the  land  upon  which  it  is 
located.  With  reference  to  the  above,  contracts  may  be  let  to  sink 
such  a  well.2 

Provisions  are  made  for  the  reservation  of  water  for  public  use, 
and  for  the  distribution  of  the  water,  which  latter  must  be  for  the 
best  interests  of  the  whole  district.^ 

For  the  purpose  of  the  Act,  an  artesian  well  is  defined  to  be  "any 
artificial  hole  made  in  the  ground  not  less  than  six  inches  in  diame- 
ter at  the  bottom,  through  which  water  naturally  flows  from  subter- 
ranean sources  to  the  surface  of  the  ground  for  any  length  of 
time."* 

§  1991.  The  floating  of  logs  and  timber. — ^Upon  the  application 
of  any  individual,  association,  or  corporation  the  county  court  of 
any  county  in  the  State  may  declare  all  or  any  portion  of  any  river 
or  stream  within  the  county,  which  is  not  in  fact  navigable  for 
commercial  purposes,  to  be  a  public  highway  for  floating  and  trans- 
porting logs,  timber,  and  lumber,  and  the  court  may  also  direct 
the  widening,  deepening,  straightening,  removing  obstructions  from, 
building  of  dams  and  booms  in,  and  otherwise  improving  such 
stream  as  may  be  necessary  for  such  purpose.^ 

2  L.  O.  h.,  Sec.  6238.  i  L.  O.  L.,  Sec.  6453. 

8  L.  O.  L.,  Sees.  6239,  6240.  See,  also,  Hood  River  Lumber  Co., 

4  L,  O.  L.,  Sec.  6241.  35  Ore.  498,  57  Pae.  Bep.  1017. 
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Eights  of  way  may  be  acquired  over  private  lands,  either  by  con- 
tract or  by  special  condemnation  proceedings.^ 

The  right  to  the  use  of  such  streams  may  be  leased  to  parties  de- 
siring to  use  the  same  for  the  purposes  named,  the  tolls  for  the 
same  being  fixed  by  the  court.^ 

§  1992.  The  Carey  Act  in  Oregon. — The  provisions  of  the  Carey 
Act  apply  to  the  State  of  Oregon  and  were  accepted  by  the  legisla- 
ture of  that  State.  The  selection,  management,  and  disposal  of  the 
land  is  vested  in  the  desert  land  board,  consisting  of  the  Governor, 
Secretary  of  State,  treasurer,  attorney  general  and  the  State  engi- 
neer. ^  The  usual  provisions  are  made  for  the  application  for  the 
withdrawal  of  lands  and  for  the  contracts  with  the  applicants,  and 
for  the  lien  of  the  contracting  company  for  the  reclamation  of  the 
land.2  ' '  If  the  application  is  made  in  proper  form,  and  it  is  made 
to  appear  that  the  proposed  plan  is  feasible,  that  the  applicant  is 
financially  able  to  complete  the  work,  and  that  its  completion  will 
be  to  the  best  interests  of  the  State,  then  it  shall  be  the  duty  of  the 
board,  at  the  expense  and  cost  of  the  applicant,  to  make  proper  ap- 
plication for  the  selection  and  withdrawal  of  the  lands  included  in 
such  application."  ^ 

Upon  the  subject  of  the  transfer  of  the  control  of  the  irrigation 
system  there  is  a  somewhat  unusual  provision.  It  is  provided  that 
for  such  time  as  specified  in  the  contract  and  not  to  exceed  ten  years 
from  the  date  thereof  the  control  and  management  of  the  reclama- 
tion works  shall  be  vested  in  the  person,  association,  or  corporation 
having  contract  with  the  State.  At  the  expiration  of  such  time  the 
clear  and  unincumbered  title  to  the  reclamation  works  and  all  fran- 
chises thereunto  pertaining,  also  the  control  and  management 
thereof,  shall  pass  to  the  purchasers  of  water  rights  from  the  recla- 
mation works  in  the  manner  to  be  prescribed  in  the  contract,  the 
contractor  retaining  an  interest  in  such  works  proportional  to  the 
amount  of  water  rights  unsold.* 

No  land  shall  be  open  to  entry  and  no  water  rights  shall  be  sold 


2L.  0.  L.,  Sees.  6454,  6455. 

2L. 

0.  L.,  Sees.  386 

8  L.  0.  L.,  Sees.  6455-6457. 

3870. 

1 L.  0.  L.,  Sees.  3860-3863. 

SL. 

0.  L.,  Sec.  3864. 

For   full   disouBsion   of   the    Carey 

4L. 

0.  L.,  See.  3867. 

Act,  see  Chap.  67,  Sees.  1312-1330. 
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until  the  construction  of  the  works  is  sufficiently  advanced  to  insure 
a  water  supply.^  Any  citizen  of  the  United  States  over  the  age  of 
21  years  may  make  application  for  land.  Bach  application  must  be 
accompanied  with  a  water  contract.  Each  application  shall  be 
accompanied  by  a  payment  of  not  less  than  $1  per  acre  included  in 
the  application,  which  payment  shall  be  made  by  the  contractor  out 
of  the  first  payment  by  the  aj)plicant.  Upon  filing  with  the  board 
a  release  of  the  construction  hen,  accompanied  by  satisfactory  proof 
of  reclamation,  cultivation,  and  settlement,  it  is  made  the  duty  of 
the  board  to  deed  to  the  applicant,  or  to  his  assignee,  the  land." 

All  moneys  received  by  the  board  constitute  a  "reclamation 
fund,"  to  be  used  in  securing  the  reclamation  of  other  lands.'^' 

§  1993.  Irrigation  district  law  in  Oregon. — Oregon  has  also 
adopted  the  irrigation  district  law,  following  that  of  California  with 
the  more  recent  amendments.  ^  The  proceedings  for  the  organiza- 
tion of  such  a  district  is  instituted  upon  the  petition  of  50,  or  a 
majority  of  the  holders  of  lands  susceptible  of  irrigation  from  a 
common  source  of  supply,  and  do  not  differ  materially  from  the  pro- 
ceedings for  the  organization  of  such  districts  in  other  States.^  The 
board  is  also  given  "the  right  to  acquire,  either  by  lease,  purchase, 
condemnation,  or  other  legal  means,  aU  lands  and  waters  and  water 
rights,  rights  of  way,  and  other  property,  including  works  con- 
structed and  being  constructed  by  private  owners,"  which  may  be 
necessary.3  The  board  is  authorized  to  enter  into  contracts  with 
the  United  States,  for  the  construction  of  the  necessary  works,  under 
the  provisions  of  the  National  Reclamation  Act.* 

The  board  is  also  authorized  to  borrow  money  and  to  issue  bonds 
of  the  district  covering  the  same.  All  plans,  surveys,  and  estimates 
must  be  submitted  to  the  State  engineer,  who  shall  make  and  file  a 
report  upon  the  same  with  the  board,  "which  report  shall  contain 

6  L.  O.  L.,  Sec.  3871.  amended  by  Laws,  1911,  Chap.  223,  p. 

6  L.  O.  L.,  Sees.  3872,  3873.  378. 

7L.  O.  L.,  Sec.  3874.  2L.    O.    L.,    Sees.    6168-6178;    as 

1  For  irrigation  districts,  see  Chap,  amended,  Latra,   1911,  Chap.  223,  p. 

70,  Sees.  1366-1432.  378. 

For  the  irrigation  district  laws  of         sL.  O.  L.,  Sec.  6179;  as  amended^ 

Oregon,  see  L.  O.  L.,  Sees.  6167-6217,  Laws,  1911,HChap.  223,  p.  383. 

*  L.  O.  L.,  Sec.  6181,  6183. 
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such  matters  as  in  the  judgment  of  the  State  engineer  may  be  rea- 
sonably necessary. ' '  5 

Assessments  may  be  levied  and  collected  sufficient  to  pay  all 
charges  and  expenses:  Provided,  "that  in  no  case  shall  any  land 
be  taken  for  irrigation  purposes  under  this  Act  which  from  any  nat- 
ural causes  can  not  be  irrigated  or  which  is  incapable  of  cultivation.® 
In  no  event  shall  the  board  of  directors  incur  an  indebtedness  in 
excess  of  $200  per  acre  in  the  aggregate  of  the  land  situated  in  the 
district,  and  any  debt  or  liability  incurred  in  excess  of  such  express 
provisions  shall  be  and  remain  absolutely  void,"  except  the  sum  of 
$5000,  which  is  allowed  for  the  organization  of  the  districts  The 
boundaries  of  a  district  may  be  changed  in  the  usual  manner.* 
The  circuit  court  is  given  jurisdiction  to  confirm  all  proceedings. 

The  law  has  been  declared  to  be  constitutional  by  the  Supreme 
Court  of  the  State.9 

§  1994.  Provisions  in  aid  of  the  Nationa>l  Reclamation  Act. — 
Whenever  the  proper  officers  of  the  United  States,  as  authorized  by 
the  National  Reclamation  Act,^  shall  file  in  the  office  of  the  State 
engineer  a  written  notice  that  the  United  States  intends  to  utilize 
certain  specified  waters,  such  waters  shall  not  be  subject  to  further 
appropriation  under  the  laws  of  the  State,  but  shall  be  deemed  ap- 
propriated by  the  United  States :  Provided,  that  within  three  years 
from  the  date  of  such  notice  final  plans  of  the  proposed  works  by  the 
United  States  shall  be  filed  in  the  office  of  the  State  engineer,  and 
that  within  four  years  from  said  notice  the  United  States  shall  au- 
thorize the  construction  of  such  proposed  works.  Such  water  rights 
may  be  adjudicated. 

The  State  engineer  is  authorized  to  make  topographic  and  hydro- 
graphic  surveys  in  co-operation  with  the  officers  of  the  United 
States  Government.  No  lands  belonging  to  the  State  within  the 
areas  to  be  irrigated  from  such  works,  shall  thereafter  be  sold  except 

6L.    0.    L.,    Sees.    6182-6185;    as  sL.  O.  L.,  Sec.  6213;  as  amended, 

amended,  Laws,   1911,  Chap.   223,  p.  Laws,  1911,  Chap.  223. 

285.  9  Little  Walla  Walla  Irr.   Dist.   v. 

«L.    O.    L.,    Sees.    6186-6204;    as  Preston,  46  Ore.  5,  78  Pao.  Eep.  982. 

amended,  Laws,   1911,  Chap.  223,  p.  See,  also,  Hall  v.  Hood  Biver  Irr. 

388.  Dist.,  57  Ore.  69,  110  Pae.  Eep.  405, 

7L.  O.  L.,  Sec.  6213;  as  amended,  1  Water  and  Min.  Cas.  Ann.  151. 

Laws,  1911,  Chap.  223.  i  See  Chap.  65,  Sees.  1235-1286. 
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in  conformity  with  the  classification  of  farm  units  by  the  United 
States.  The  right  of  way  for  the  above  purposes  is  given  over 
State  lands.2  The  right  of  condemnation  of  rights  of  way  for  the 
necessary  works  is  granted,  as  is  the  case  with  others.^ 

§  1995.  The  pollution  of  waters. — ^Any  person,  who  shall  put 
any  sewage,  drainage,  or  re^e,  or  polluting  matter,  as  either  by 
itself  or  in  connection  with  other  matter  which  wiU  corrupt  or  im- 
pair the  quality  of  any  well,  spring,  brook,  creek,  branch,  or  pond  of 
water,  which  is  used  or  may  be  used  for  domestic  purposes  or  for 
livestock,  shall  be  deemed  guilty  of  a  misdemeanor,  and  punishable 
by  fine  or  imprisonment,  or  both.i  The  pollution  of  any  waters  from 
which  any  city  or  municipal  corporation  of  any  adjoining  State  ob- 
tains its  water  supply  is  made  a  misdemeanor  and  punishable  by  a 
fine  in  any  sum  not  exceeding  $500.2  j^j^y  person  who  puts  a  carcass 
of  any  dead  animal  into  any  river,  creek,  or  pond  is  punishable  by  a 
fine  of  not  less  than  $2  nor  more  than  $25.3  j^ny  one  exploding  any 
giant  powder,  dynamite,  or  other  explosives,  or  casting  any  gas, 
lime,  cocculus  indicus,  or  any  other  substance  poisonous  to  fish,  is 
punishable  by  a  fine  of  not  less  than  $200  or  imprisonment  in  the 
county  jail  not  less  than  30  days  nor  more  than  one  year.*  The 
casting  of  sawdust,  planer  shavings,  or  waste  of  this  nature  is  pun- 
ishable by  a  fine  of  not  less  than  $50  nor  more  than  $500  for  each 
and  every  offense.^ 

§  1996.  Criminal  statutes. — It  is  made  a  misdemeanor  for  any 
owner  of  any  dam  or  other  obstruction  in  any  stream  to  fail  to  pro- 

2L.  O.  li.,  SecB.  6588-6593.  on  the  pollution  of  waters,  Chap.  58, 

See,  also,  the  Act  of   1911,  Chap.  Sees.  1174. 

71,  p.  110,  proylding  for  the  co-opera-  ^  L.  O.  L.,  Sec.  2241. 

tion  with  the  United  States   in  making  ^  ^-  O-  ^-  Sec  2243. 

topographic  maps  within  the  State  of  *  ^-  O-  L-,  Sees.  2337,  5269,  5270. 

_,.:,.        u     ..        ...  5L.  O.  li..  Sec.  2338. 

Oregon,  and  in  the  investigation  of  its  _         ,      '        .                                 . 

See,  also,   special  Acts  to  prevent 

water  resources.  ,,          „  i-      V.   iv          ^          ^   ii— 

the   pollution   of   the   waters   of   tha 

SL.  O.  L.,  See.  6596,  Subds.  1,  2;  ^^^^^  ^^^^^  ^^  Deschutes  rivers, 

as  amended,  I*ws,  1911,  Chap.  238,  p.  Laws,    1911,   Chap.   8,   p.   27;   Laws, 

■*21.  1911,  Chap.  45,  p.  66. 

1 L.  O.  L.,  Sees.  2237-2240.  See  Provolt  v.  Bailey, Ore.  — , 

See,  also,  for  the  general  discussion  121  Pac.  Bep.  961. 
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vide  a  passageway  for  fish.i  It  is  also  made  a  misdemeanor  for  any 
owner,  or  other  person  in  charge  of  any  mill  race,  irrigating  ditch, 
or  canal  to  fail  to  place  at  the  intake  thereof  a  wire  netting  so  as 
to  prevent  the  passage  of  fish  into  the  same.^ 

Any  person  wilfully  injuring  or  destroying  any  water  ditch, 
canal,  or  other  works  of  this  nature  is  punishable  by  a  fine  of  not 
less  than  $10  nor  more  than  $500.^ 

Any  person  who  shall  wilfully  divert  or  use  water  to  the  detri- 
ment of  others,  without  compliance  with  law,  shall  be  deemed  guilty 
of  a  misdemeanor.*  The  willful  waste  of  water  to  the  detriment  of 
another  is  a  misdemeanor.  Also  the  unlawful  obstructing  of  any 
works  of  another.^ 

§  1997.  Riparian  rights  in  Oregon. — ^Prior  to  the  decision  of  the 
Supreme  Court  of  Oregon  in  the  case  of  Hough  v.  Porter,  on  Jan- 
uary 5, 1909,1  the  strict  rule  of  the  common  law  of  riparian  rights  as 
to  the  use  of  the  waters  of  the  natural  streams  was  adhered  to  by 
the  decisions  of  the  courts.^  By  that  decision,  however,  the  common 
law  doctrine  of  the  right  of  a  riparian  proprietor  to  the  undimin- 


IL.  O.  li..  Sec.  5288. 
2L.  0.  L.,  Sec.  2356. 
8L.  O.  L.,  Sec.  1975. 
See,  also,  for  the  pollution  of  Tra- 
ters,  SecB.  1129-1147. 
4L.  O.  L.,  Sec.  6624. 
SL.  O.  L.,  Sees.  6669-6671. 

1  Hough  V.  Porter,  51  Ore.  318,  95 
Pac.  Eep.  732,  98  Pac.  Eep.  1083. 

2  See  Taylor  v.  Welch,  6  Ore.  198 ; 
Oregon  Iron  Co.  v.  Trullenger,  3  Ore. 
1;  Shively  v.  Hume,  10  Ore.  76;  Moor 
V.  WiUamette  etc.  Co.,  7  Ore.  355; 
Hayden  v.  Long,  8  Ore.  244;  Shaw  v. 
Oswego  Iron  Co.,  10  Ore.  371,  45  Am. 
Eep.  146;  Shook  v.  Colohan,  12  Ore. 
239,  6  Pac.  Eep.  503;  Weiss  v.  Ore- 
gon Iron  Co.,  13  Ore.  496,  11  Pac. 
Rep.  255;  Faull  v.  Cooke,  19  Ore. 
455,  26  Pac.  Eep.  662,  20  Am.  St.  Eep. 
836;  Jones  v.  Conn,  39  Ore.  30,  64 
Pac.  Eep.  855,  65  Pac.  Eep.  1068,  54 
L.  E.  A.  630,  87  Am.  St.  Eep.  634; 


Balem  Mills  Co.  ▼.  Lord,  42  Ore.  82, 
69  Pac.  Eep.  1033,  70  Pac.  Eep.  832; 
Harrington  v.  Bemaris,  46  Ore.  Ill,  77 
Pac.  Eep.  603,  82  Pac.  Eep.  14,  1  L. 
E.  A.,  N.  S.,  756;  Brown  v.  Gold 
Coin  M.  Co.,  48  Ore.  277,  86  Pac.  Eep. 
361;  Morton  v.  Oregon  etc.  E.  Co.,  48 
Ore.  444,*S7  Pac.  Eep.  151,  7  L.  E.  A., 
N.  S.,  344,  120  Am.  St.  Eep.  827;  Wil- 
liams V.  Altnow,  51  Ore.  275,  95  Pac. 
Eep.  200,  97  Pac.  Eep.  539;  Little 
Walla  Walla  Irr.  Union  v.  Finis  Irr. 

Co.,  Ore.  ,   124  Pac.   Eep. 

666;  Davis  v.  Chamberlain,  51  Ore. 
304,    98    Pac.    Eep.    154;    Micelli   v. 

Andrus, Ore. ,  120  Pac.  Eep. 

737;  Eastern  Oregon  Ivand  Co.  v. 
Willow  Eiver  etc.  Co.,  187  Fed.  Eep. 
466. 

See,  also,  State  ex  rel.  Olding  ▼. 

Stampfly,  Ore.  ,   125   Pac. 

Eep.  148;  Sherred  v.  City  of  Baker, 
Ore. ,  125  Pac.  Eep.  826, 
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ished  flow  of  a  stream  without  use  was  utterly  repudiated,  and  his 
rights  limited  to  actual  use  of  the  water,  sufficient  for  his  domestic 
demands  and  to  water  his  stock  and  to  irrigate  his  garden.  Also  by 
the  United  States  Circuit  Court  for  Oregon,  it  was  said  in  a  recent 
case :  ' '  The  modern  tendency  is  to  make  the  beneficial  use  of  water 
the  test  of  the  right,  and  unless  it  is  put  to  a  beneficial  use  by  a 
riparian  proprietor  or  is  of  sole  substantial  benefit  to  him,  he  ought 
not  to  be  allowed  to  prevent  its  use  by  others."  ^  But  the  subject 
was  not  allowed  to  remain  at  rest  here  simply  by  court  decisions. 
By  the  Water  Code  of  1909  *  the  right  to  the  water  of  natural 
streams  by  riparian  proprietors  was  limited  to  the  quantity  actually 
applied  to  a  beneficial  use  within  the  time  fixed  by  the  board  of  con- 
trol and  further  that  the  extent  of  such  right  to  the  use  of  the  water 
must  be  adjudicated  as  provided  by  the  Act.^  In  view  of  the  above 
it  may  be  said  that  the  State  of  Oregon  has  by  court  decision  and 
by  statutory  law  abrogated  the  common  law  of  riparian  rights  as 
to  the  use  of  the  waters  of  natural  streams,  making  the  right  to  use 
such  waters  by  all  dependent  upon  the  actual  application  of  all  the 
water  claimed  to  some  beneficial  use  or  purpose. 

8  Eastern  Ore.  Land  Co.  t.  Willow         *  L.  O.  L.,  Sec.  6595,  Subda.  2,  3. 
Bivei  etc.  Co.,  187  Fed.  Bep.  466.  6  L.  O.  L.,  Sec.  6595,  Subd.  8. 
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i  1999.  Irrigation  on  the  Islands. 

§  2000.  Criticism  of  the  Philippine  laws. 

;  2001.  The  right  to  appropriate  waters — Statute  of  the  United  States. 

§2002.  The  title  to  waters — Spanish-Philippine  law. 

!  2003.  The  use  of  public  waters — Spanish-Philippine  law. 

I  2004.  Subterranean  waters — Spanish-Philippine  law. 

S  2005.  Rights  of  way — United  States  statute. 

I  2006.  Rights  of  way  and  condemnation  therefor — Spanish-Philippine  law. 

§  2007.  General    provisions — Spanish-Philippine    law — Defensive    works — 

Expenses  of  construction — Eminent  domain  of  waters — Sale, 
f  2008.  Easements  with  regard  to  waters — Spanish-Philippine  law. 
§  2009.  Riparian  rights  in  the  Philippines. 

§1998.  Particular  features  of  the  islands. — The  Philippine 
Islands  constitute  a.  portion  of  the  most  recent  acquisition  of  terri- 
tory by  the  United  States.  As  we  have  seen  in  a  previous  portion  of 
this  work,  these  islands  were  acquired  from  Spain  as  the  result  of 
the  treaty  which  ended  the  Spanish- American  War.i 

The  Islands  consist  of  an  archipelago  in  the  southeast  of  Asia, 
extending  from  4°  40'  to  20°  north  latitude,  and  from  116°  40'  to 
126°  30'  east  longitude.  On  the  west  and  northwest  they  are  sepa- 
rated from  China  and  the  Indo-Chinese  Peninsula  by  the  China  Sea ; 
toward  the  east  lies  the  Pacific;  on  the  north  a  number  of  smaller 
islands  stretch  out  toward  Formosa.  The  number  of  islands  of  the 
archipelago  is  something  in  excess  of  1400.  Before  the  treaty  re- 
ferred to  above,  for  three  centuries,  the  greater  part  of  the  territory 
had  been  nominally  in  Spanish  possession,  although  some  of  the 
tribes  of  the  interior  had  never  been  conquered.  All  of  the  islands 
may  be  described  in  general  as  mountainous  and  hilly.  Volcanic 
forces  have  had  a  great  share  in  shaping  the  archipelago,  and  a 
large  nximber  of  mountains  bear  the  stamp  of  their  former  activity. 

The  northern  islands  lie  in  the  region  of  typhoons.  Three  seasons 
are  usually  recognized — a  cold,  a  hot,  and  a  wet,  The  cold  extends 
from  November  to  February  or  March;  the  hot  lasts  from  March  to 

iSee  See.  398. 
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June,  and  the  heat  becomes  very  oppressive  before  the  beginning  of 
the  southerly  monsoon;  the  wet  season  is  usually  ushered  in  by 
heavy  rains,  locally  known  as  "coUas."  During  July,  August,  Sep- 
tember, and  October  the  rain  comes  down  in  torrents,  and  large 
tracts  of  the  lower  country  are  flooded. 

The  temperature  of  the  cold  season  ranges  from  72°  to  86°  P., 
the  hot  season  from  82°  to  88°  F.,  and  the  wet  season  from  75°  to 
87°  F.  • 

§  1999.  Irrigation  on  the  islands. — ^Por  many  years  irrigation 
has  been  practiced  in  the  Philippine  Islands  under  the  Spanish  sys- 
tems and  laws.  When  the  United  States  acquired  the  territory  it 
very  soon  began  an  investigation  of  the  subject  and  many  new  fea- 
tures, both  upon  the  practical  side  of  the  question  and  the  laws, 
have  been  adopted.  Many  irrigation  projects  have  been  instituted 
and  consummated  by  private  capitalists  and  are  now  in  active  opera- 
tion. The  laws  are  still  somewhat  unsatisfactory.  The  Philippine 
Commission  seems  to  be  somewhat  at  variance  with  the  legislative 
assembly  of  the  Islands,  and  although  the  commission  has  suggested 
a  number  of  bills  tending  toward  the  regulation  and  control  of  the 
waters  of  the  Islands,  for  irrigation  and  other  useful  purposes,  as 
yet  no  satisfactory  law  has  been  enacted. 

On  the  28th  of  March,  1910,  the  Governor  General  of  the  Islands 
submitted  to  the  Philippine  legislature  the  following: 

"The  last  legislature  passed  a  law  providing  for  a  continuing  an- 
nual appropriation  of  750,000  pesos  for  the  purposes  of  irrigation. 
A  division  of  irrigation  has  been  created  in  the  bureau  of  public 
works,  a  competent  engineer  placed  in  charge  of  this  division,  and 
a  number  of  experienced  engineers  brought  to  the  Islands  and  set  to 
work  making  studies  on  the  various  projects  submitted  for  considera- 
tion. Money  has  already  been  allotted  for  the  construction  of  many 
of  these  systems,  and  the  work  has  begun  on  more  than  one. 

"It  appears,  however,  that  there  is  no  provision  of  the  law  pro- 
viding for  the  manner  of  collecting  from  the  people  benefited  the 
cost  of  construction  and  expense  of  operation  and  maintenance  of 
the  system  as  provided  under  the  terms  of  the  law,  so  that  the 
Islands  are  being  deprived  of  the  benefits  of  early  construction 
pending  the  completion  of  the  agreements  with  property  owners  to 
take  water  and  pay  for  it  at  the  rate  fixed  by  the  Government.  .  .  . 
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"The  study  of  experts  on  the  Islands  has  also  revealed  the  fact 
that  there  is  an  urgent  necessity  for  a  law  fixing  the  terms  upon 
which  parties  may  use  the  water  of  rivers  passing  through  or  near 
their  estates,  and  enable  the  Government  to  assure  property  owners 
who  have  established  irrigation  systems,  of  legal  and  indisputable 
rights  to  the  continued  use  of  water,  fixing  a  method  by  which  prior 
claims  shall  be  recognized  and  new  claims  established. ' '  ^ 

At  that  assembly  a  biU  was  proposed,  entitled  "An  Act  to  provide 
a  system  for  the  regulation,  control,  distribution,  use,  and  right  of 
the  public  waters  and  for  the  determination  of  existing  rights 
thereto  within  the  Philippine  Islands  and  to  provide  for  surveys  and 
for  the  construction,  maintenance,  and  operation  of  irrigation  proj- 
ects by  the  Government  of  the  Philippine  Islands  and  for  repayment 
of  the  money  expended  therein. ' ' 

The  bill  was  based  somewhat  upon  the  laws  of  State  control,  dis- 
cussed in  a  previous  chapter.^  The  bill  failed  of  passage  for  the 
reason  that  the  assembly  could  not  agree  to  some  of  the  amendments 
proposed  by  the  Philippine  Commission. 

§  2000.  Criticism  of  the  Philippine  laws. — The  laws  governing 
the  right  to  the  use  of  water  in  the  Philippine  Islands  are  based 
largely  upon  the  civil  law,  except  as  the  same  is  modified  by  the 
Philippine  Civil  Code,  discussed  in  subsequent  sections  of  this 
chapter.^  Upon  the  acquisition  of  jurisdiction  by  the  United  States 
over  the  Islands,  the  right  to  water  was  made  conditional  upon  its 
application  to  some  beneficial  use.  In  the  meantime  the  Spanish- 
Philippine  laws  are  still  in  full  force  and  effect,  except  where  modi- 
fied by  the  Statutes  of  the  United  States  and  by  the  new  Philippine 
Assembly.* 

§  2001.  The  right  to  appropriate  waters — Statute  of  the  United 
States. — ^Although  there  are  no  provisions  as  to  how  waters  may 
be  appropriated,  the  right  of  appropriation  is  given  by  the  statutes 
of  the  United  States  applicable  to  the  Philippine  Islands. 

1  Philippine     Legislative     Journal,  i  See  Sees.  2001-2004. 
1910,  p.  17.  2  See  Sees.  2001-2004. 

2  For  the  laws  of  State  control,  see 
Chap.  68,  Sees.  1337-1367. 
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By  the  Act  of  Congress  of  July  1,  1902,  the  same  being  an  Act 
temporarily  to  provide  for  the  administration  of  the  affairs  of  civil 
government  in  the  Philippine  Islands,^  Section  19,  it  was  provided : 
"That  the  beneficial  use  shall  be  the  basis,  the  measure,  and  the 
limit  of  all  rights  to  water  in  said  Islands,  and  the  Government  of 
said  Islands  is  hereby  authorized  to  make  such  rules  and  regulations 
for  the  use  of  water,  and  to  make  such  reservations  of  public  lands 
for  the  protection  of  the  water  supply,  and  for  other  public  purposes 
not  in  conf  ict  with  the  provisions  of  this  Act,  as  it  may  deem  best 
for  the  public  good." 

By  Sections  50  and  51  of  the  above  Act  it  was  also  provided ; 

' '  Sec.  50.  That  whenever  by  priority  of  possession,  rights  to  the 
use  of  water  for  mining,  agricultural,  manufacturing,  or  other  pur- 
poses have  vested  and  accrued  and  the  same  are  recognized  and  ac- 
knowledged by  the  local  customs,  laws,  and  the  decisions  of  the 
courts,  the  possessors  and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same,  and  the  right  of  way  for  the 
construction  of  ditches  and  canals  for  the  purposes  herein  specified 
is  acknowledged  and  confirmed,  but  whenever  any  person,  in  the 
construction  of  any  ditch  or  canal,  injures  or  damages  the  posses- 
sion of  any  settler  on  the  public  domain,  the  party  committing  such 
injury  or  damage  shall  be  liable  to  the  party  injured  for  such  injury 
or  damage. 

' '  Sec.  51.  That  all  patents  granted  shall  be  subject  to  any  vested 
and  accrued  water  rights,  or  rights  to  ditches  and  reservoirs  used 
in  connection  with  such  water  rights  as  may  have  been  acquired 
under  or  recognized  by  the  preceding  section." 

It  wiU  be  noticed  that  the  last  two  sections  are  but  a  re-enactment 
of  Sections  2339  and  2340  of  the  Eevised  Statutes  of  the  United 
States,  heretofore  discussed  in  previous  sections.^ 

§  2002.  The  title  to  waters — Spanish-Philippine  law. — ^By  the 
old  Spanish  laws  in  force  in  Cuba,  Porto  Eico,  and  the  Philippines, 
governing  the  subject  of  waters  on  those  islands,  up  to  the  time" of 

1  5  Fed.  Stats.  Ann.,  1905,  pp.  718-  States,  1878,  Sees.  2339,  2340;  7  Fed. 
742;  32  Stat.  L.  691-712.  Stats.  Ann.,  1905,  pp.   1090-1096;   14 

2  See  Bevised  Statutes  of  the  United      Stat.  L.  253. 
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the  Treaty  with  Spain  after  the  Spanish-American  War,  it  was  pro- 
vided, upon  the  subject  of  the  ownership  of  waters  as  follows:^ 

"Art.  407.    The  following  are  of  public  ownership : 

"1.  Rivers  and  their  natural  beds. 

"2.  Continuous  or  intermittent  waters  from  springs  or  brooks 
running  in  their  beds  and  the  said  beds. 

"3.  Waters  rising  continuously  or  intermittently  in  lands  of  said 
public  ownership. 

"4.  Lakes  and  ponds  formed  by  Nature  on  public  lands  and  their 
beds. 

"5.  Rain  waters  running  through  ravines  or  sandy  beaches,  the 
beds  of  which  shall  also  be  public  property. 

"6.  Subterranean  waters  on  public  lands. 

"7.  Waters  found  within  the  zone  of  operation  of  public  works, 
even  when  they  are  made  by  a  concessionaire. 

"8.  Waters  flowing  continuously  or  intermittently  on  estates  be- 
longing to  private  parties,  to  the  State,  to  Provinces,  or  to  towns, 
from  the  moment  they  leave  said  estates. 

"9.  The  overflow  of  fountains,  sewers,  and  public  institutions. 

"Art.  408.  The  following  are  of  private  ownership: 

"1.  Waters,  either  continuous  or  intermittent,  rising  on  private 
estates  as  far  as  they  run  through  them. 

"2.  Lakes  and  ponds  and  their  beds  when  formed  by  Nature  on 
said  estates. 

"3.  Subterranean  waters  found  on  the  same. 

"4.  Rain  waters  falling  thereon  as  long  as  they  remain  within 
their  boundaries. 

"5.  The  beds  of  flowing  waters,  continuous  or  intermittent, 
formed  by  rain  water,  and  those  of  brooks  crossing  estates  which 
are  not  public  property. 

"In  every  drain  or  aqueduct  the  water,  the  bed,  the  sloping  bank, 
and  the  sideways  are  considered  as  an  integral  part  of  the  estate  or 
building  to  which  the  waters  are  destined.  The  owners  of  estate 
through  or  along  the  boundaries  of  which  the  aqueduct  passes  can 
allege  no  ownership  over  it,  nor  any  right  to  make  use  of  its  bed  or 
sideways,  unless  they  base  their  claim  on  title  deeds  specifying  the 
right  or  the  ownership  claimed." 

1  Articles  407,  408,  Civil  Code  in  Philippines,  Washington,  1899,  as 
force  in  Cuba,  Porto  Eioo,   and  the      translated. 
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§  2003.    Tlie  use  of  public  waters — Spanish-Philippine  law.— 

That  the  use  to  puhlic  waters  may  be  acquired  by  individuals  is 
declared  in  the  following  language:^ 

"Art.  409.  The  use  of  public  waters  is  acquired: 

"1.  By  administrative  concession. 

"2.  By  prescription  of  twenty  years. 

"The  limits  of  the  rights  and  obligations  of  these  uses  shall  be 
those  appearing,  in  the  first  case,  from  the  terms  of  the  con- 
cession; and,  in  the  second,  from  the  manner  and  form  in  which 
the  waters  have  been  used. 

"Art.  410.  Every  concession  of  use  of  waters  is  understood  with- 
out prejudice  to  third  parties. 

"Art.  411.  The  right  to  make  use  of  public  waters  is  extinguished 
by  the  forfeiture  of  lihe  concession,  and  by  non-user  for  twenty 
years." 

The  regulations  as  to  the  use  of  private  waters  are  in  the  following 
terms  :^ 

"Art.  412.  The  owner  of  an  estate  containing  a  spring  or  source 
of  a  brook,  continuous  or  intermittent,  may  use  its  waters  as  far  as 
they  run  through  the  estate ;  but  the  overflow  is  public  and  the  use 
thereof  is  governed  by  the  special  law  of  waters. 

"Art.  413.  Private  ownership  of  beds  of  rain  waters  does  not  give 
a  right  to  make  works  and  constructions  which  may  divert  their 
course  to  the  prejudice  of  a  third  party,  nor  those  the  destruction  of 
which  by  the  force  of  floods,  may  cause  such  deviation. 

"Art.  414.  No  one  may  enter  private  property  in  search  of  waters 
or  make  use  of  them  without  permission  from  their  owners. 

"Art.  415.  The  ownership  which  the  proprietor  of  an  estate  has 
in  the  waters  rising  on  the  same  can  not  prejudice  the  rights  which 
owners  of  lower  estates  may  have  legally  acquired  to  their  use. 

"Art.  416.  Every  owner  of  an  estate  has  a  right  to  construct  on 
his  property  receptacles  for  rain  water,  provided  he  does  not  preju- 
dice the  public  or  a  third  party  thereby." 

1  Articles  409-411,  eivil  Code  in  Philippines,  WasMngton,  •  1899,  as 
force  in  Cuba,  Porto  Bico,  and  the     translated. 

a  Articles  412-416,  Civil  Code,  supra. 
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§  2004.  Subterranean  waters  —  Spanish-PhUippine  law. — The 
rights  in  and  to  subterranean  waters  in  the  Philippine  Islands  are 
declared  to  be  as  follows  :^ 

"Art.  417.  Only  the  owner  of  an  estate  or  another  person  with 
his  permission  may  search  for  subterranean  waters  thereon. 

"The  search  for  subterranean  water  on  lands  of  public  owner- 
ship can  only  be  made  with  the  permission  of  an  administrative 
authority. 

"Art.  418.  Artesian  waters,  according  to  the  special  law  of  waters, 
belong  to  the  persons  who  discover  the  same. 

"Art.  419.  When  the  owner  of  artesian  waters  abandons  the  same 
to  their  natural  course,  they  become  public  property." 

§  2005.  Rights  of  way — ^United  States  statute. — ^Under  Sections 
50  and  51  of  the  Act  of  Congress  of  July  1,  1902,i  it  is  provided 
that  the  right  of  way  for  the  construction  of  ditches  and  canals  for 
the  purposes  of  the  use  of  water  as  specified  by  the  Act  is  acknowl- 
edged and  confirmed,  but  that  whenever  any  person,  in  the  con- 
struction of  such  works,  injures  or  damages  the  possession  of  any 
settler,  the  party  committing  such  injury  or  damage  shall  be  liable 
to  the  party  injured  for  such  injury  or  damage,  and  that  all  patents 
thereafter  granted  shall  be  subject  to  the  rights  to  ditches  and  res- 
ervoirs as  may  have  been  theretofore  acquired  or  recognized. 

In  Section  74  of  the  above  Act  it  is  provided  that  the  government 
of  the  Philippine  Islands  may  grant  franchises,  privileges,  and 
concessions,  "including  the  authority  to  exercise  the  right  of  emi- 
nent domain  for  the  construction  and  operation  of  works  of  public 
utility  and  service,  and  may  authorize  said  works  to  be  constructed 
and  maintained  over  and  across  the  public  property  of  the  United 
States,  .  .  ,  Provided,  that  no  private  property  shall  be  taken 
for  any  purpose  under  this  section  without  just  compensation  paid 
or  tendered  therefor,  and  that  such  authority  to  take  and  occupy 
land  shall  not  authorize  the  taking,  use,  or  occupation  of  any  land 
except  such  as  is  required  for  actual  necessary  purposes  for  which 
the  franchise  is  granted.    .    .    ." 

1  Articles    417-419,    Civil    Code    in  15  Fed.  Stats.  Ann.,  1905,  pp.  718- 

force  in  Cuba,  Porto  Rico,  and   the      742;  32  Stat.  L.  704. 
Philippines,  Washington,  1899. 
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§2006.  Rights  of  way  and  condemnation  therefor— Spanish- 
Philippine  law. — Under  the  Spanish-Philippine  law,  under  which 
many  of  the  existing  rights  were  acquired,  relative  to  the  acqui- 
sition of  rights  of  way  for  ditches  and  canals,  it  was  provided :  ^ 

"Art.  557.  "Whosoever  wishes  to  make  use  of  water,  of  which  he 
may  dispose  for  an  estate  belonging  to  him,  has  the  right  to  cause 
it  to  pass  through  the  interpiediate  estates,  with  the  obligation  of 
indemnifying  their  owners,  as  well  as  those  of  the  lower  estates, 
upon  which  the  water  may  filter  or  descend. 

"Art.  558.  A  person  desiring  to  make  use  of  the  right  granted  in 
the  foregoing  article  is  obliged : 

"1.  To  prove  that  he  has  the  right  to  dispose  of  the  water,  and 
that  it  is  sufficient  for  the  use  to  which  it  is  destined. 

"2.  To  show  that  the  right  of  way  he  requests  is  the  most  con- 
venient and  least  onerous  to  a  third  person. 

"3.  To  indemnify  the  owner  of  the  servient  estate  in  the  manner 
prescribed  by  the  laws  and  regulations. 

"Art.  559.  The  easement  of  an  aqueduct  for  an  object  of  private 
interest  can  not  be  imposed  on  buildings  nor  their  yards  or  depend- 
encies, nor  on  gardens  or  orchards  already  in  existence. 

"Art.  560.  The  easement  of  an  aqueduct  does  not  prevent  the 
owner  of  the  servient  estate  from  closing  and  fencing  it,  nor  from 
building  over  the  aqueduct  in  such  manner  that  the  latter  suffers 
no  damage  nor  renders  impossible  necessary  repairs  and  cleanings, 

"Art.  561.  The  easement  of  an  aqueduct  for  its  legal  effects  shall 
be  considered  as  continuous  and  apparent,  even  though  the  passage 
of  the  water  is  not  continuous,  or  even  if  its  use  depends  on  the  re- 
quirements of  the  dominant  estate,  or  periods  consisting  of  days  and 
hours. 

"Art.  562.  A  person  who  for  the  purpose  of  irrigating  his  estate 
or  improving  it  has  to  construct  a  stop  lock  or  a  sluice  gate  in  a 
millrace  through  which  it  is  to  receive  the  water,  may  demand  that 
the  owners  of  the  margins  allow  their  construction,  after  paying  all 
loss  and  damage,  including  those  caused  by  the  new  easement  to  the 
said  owners  and  to  the  other  irrigators. 

"Art.  563.  The  establishment,  extent,  form,  and  conditions  of 
the  easements  of  waters  to  which  this  section  refers  shall  be  gov- 

1  Articles  557-563,  CSvil  Code  in  fores  in  Cuba,  Porto  Eico,  and  the  Philip- 
pines, Washington,  1899. 
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erned  by  the  special  laws  relating  thereto  in  everything  not  provided 
for  in  this  code." 

§  2007.  General  provisions — Spanish-Philippine  law — Defensive 
works — Expenses  of  construction — Eminent  domain  of  waters — 
Sale. — Upon  the  subject  of  defensive  works,  the  Spanish-Philip- 
pine Code  provides :  ^ 

"Art.  420.  The  owner  of  an  estate  on  which  there  are  defensive 
works  to  check  waters,  or  on  which,  by  reason  of  the  variation  of 
their  course,  it  should  be  necessary  to  reconstruct  them,  is  bound, 
at  his  option,  to  make  the  necessary  repairs  or  constructions  or  to 
permit  that,  without  injury  to  him,  they  be  made  by  the  ovmers 
of  the  estates  who  suffer  or  are  clearly  exposed  to  suffer  damages. 

"Art.  421.  The  provisions  contained  in  the  preceding  article  are 
applicable  to  the  eases  in  which  it  may  be  necessary  to  clear  an 
estate  from  the  material,  the  accumulation,  or  fall  of  which  may 
obstruct  the  course  of  waters  with  injury  or  danger  to  a  third 
party." 

Upon  the  subject  of  the  contribution  by  joint  owner  of  the  ex- 
penses of  construction  and  maintenance  of  works  the  following  terse 
clause  is  provided :  ^ 

"Art.  422.  All  owners  who  participate  in  the  benefits  arising  from 
the  works,  referred  to  in  the  two  foregoing  articles,  are  obliged  to 
contribute  to  the  cost  of  their  construction  in  proportion  to  their 
interest.  Those  who  by  their  own  fault  have  caused  damage  shall  be 
liable  for  the  expenses." 

The  condemnation  of  water  rights  is  allowed  in  the  following  lan- 
guage :  3 

"Art.  423.  The  ownership  and  use  of  waters  belonging  to  cor- 
porations or  private  parties  are  subject  to  the  law  of  eminent  do- 
main." 

The  sale  and  exchange  of  water  rights  is  also  provided  for :  * 

"Art.  424.  The  provisions  of  this  title  shaU  not  prejudice  the 
rights  previously  acquired  nor  the  private  ownership  which  the  own- 
ers of  waters,  drains,  fountains,  or  springs  have  to  use,  sell,  or  ex- 
change them  as  private  property." 

1  Articles  420,  421,    Civil    Code    in  2  Art.  422,  supra. 

force  in  Cuba,  Porto    Eieo,  and  the  8  Art.  423,  supra. 

Philippines,  Washington,  1899.  4  Art.  424,  supra. 
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§  2008.  Easements  with  regard  to  waters. — Spanish-Philippine 
law. — There  are  certain  easements  in  regard  to  waters  that  are 
proTided  for  in  the  Spanish-Philippine  Code,  as  follows:  ^ 

"Art.  552.  Lower  estates  must  receive  the  waters  which  naturally 
and  without  intervention  of  man  descend  from  the  higher  estates,  as 
well  as  the  stone  and  earth  which  they  carry  with  them. 

"Neither  may  the  owner  of  the  lower  estate  construct  works  pre- 
venting this  easement,  nor  the  one  of  the  higher  estate  works  in- 
creasing the  burden. 

"Art.  553.  The  banks  of  the  rivers,  even  when  they  are  of  private 
ownership,  are  subject  in  their  entire  length  and  in  their  margins 
for  a  zone  of  three  meters  to  the  easement  of  the  public  use  in  the 
general  interest  of  navigation,  floatage,  fishing,  and  salvage. 

"The  estates  of  adjoining  banks  of  navigable  or  floatable  rivers 
are  furthermore  subject  to  the  easement  of  a  towpath  for  the  exclu- 
sive service  of  river  navigation  and  floatage. 

"Should  it  be  necessary  to  occupy,  for  such  purpose,  lands  of 
private  ownership,  the  proper  indemnity  must  first  be  paid. 

"Art.  554.  If  for  the  diversion  or  taking  of  waters  from  a  river 
or  brook  or  for  the  use  of  other  continuous  or  intermittent  streams 
it  should  be  necessary  to  construct  a  dam,  and  the  person  who  is  to 
do  so  is  not  the  owner  of  the  banks  or  land  upon  which  to  support  it, 
he  may  establish  the  easement  for  abutment  of  the  dam  by  previ- 
ously paying  proper  indemnity. 

"Art.  555.  Obligatory  easement  for  drawing  water  and  for  water- 
ing animals  may  be  imposed  only  for  a  cause  of  public  utility  in 
favor  of  a  town  or  village  after  the  proper  indemnity. 

"Art.  556.  The  easements  for  drawing  water  and  for  watering 
animals  carry  with  them  the  obligation  on  the  servient  estates  of 
giving  the  right  of  way  to  the  persons  and  animals  to  the  point 
where  it  can  be  utilized,  and  the  indemnity  must  include  this 


service. 


"   2 


§  2009.  Riparian  rights  in  the  Philippines. — ^The  common  law 
of  riparian  rights  never  did  exist  in  the  Philippine  Islands.  The 
law  governing  the  right  of  those  who  owned  lands  upon  the  banks 

1  Articles   552-563,   Civil    Code    in  2  See,  also,  for  righta  of  -way  and 

force  in  Cuba,  Porto  Bieo,     and  the      condemnation  therefor,  Sec.  2006. 
Philippines,  Washington,  1899. 


EIPAKIAN  EIGHTS  IN  THE  PHILIPPINES.  3545 

of  streams  or  bodies  of  water  was  the  civil  law  as  modified  by  the 
Philippine  Civil  Code.*  These  lands  were  subject  to  certain  ease- 
ments which  never  were  allowed  under  the  common  law  of  England 
governing  riparian  rights. 

Again,  after  the  acquisition  of  jurisdiction  over  the  islands  by 
the  United  States  it  was  provided  by  the  Act  of  Congress  of  July 
1,  1902 :  2  Section  19.  ' '  That  the  beneficial  use  shall  be  the  basis, 
the  measure,  and  the  limit  of  aU  rights  to  water  in  said  islands." 
This  in  effect  abrogates  the  common  law  right  of  riparian  owners 
and  grants  the  rights  in  waters  to  those  actually  applying  the  water 
to  some  beneficial  use  or  purpose,  regardless  of  the  ownership  upon 
the  banks  of  streams. 

1  See  Sees.  2001-2004.  2  6  Fed.  Stats.  Ann.,  1905,  pp.  718- 

FoT  the   civU  law,   see  Cbap.   29,     742;  32  Stat.  L.  691-712. 
Sees.  552-569. 
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ing to  waters. 

§  2023.  Riparian  rights  in  Porto  Rico. 

§  2010.  Particular  features  of  the  island. — ^Part  of  the  territory 
acquired  through  the  treaty  ending  the  Spanish-American  War  was 
that  of  the  Island. of  Porto  Eico,  formerly  one  of  the  Spanish  "West 
India  Islands,  and  lying  70  miles  east  of  Hayti,  between  17°  50' 
and  18°  30'  north  latitude,  and  65°  35'  and  67°  10'  west  longitude. 
The  island  forms  an  irregular  parallelogram  108  miles  long  and  37 
miles  broad,  and  has  an  area  of  3,530  square  miles.  Prom  west  to 
east  it  is  traversed  by  a  range  of  hills  or  mountains,  so  situated 
that  the  streams  flowing  northward  are  longer  than  those  flowing 
south.  The  soil  of  the  island  is  rich,  fertile,  and  enduring,  the 
climate  mild,  although  the  precipitation  at  some  periods  is  heavy. 
The  island  is  well  watered,  many  streams  being  enumerated,  of 
which  47  are  considered  rivers. 

§  2011.  Irrigation  on  the  island. — Ab  the  hills  crossing  the 
island  from  east  to  west  intercept  the  northeast  trade  winds,  with 
their  rain  clouds  and  draw  the  moisture  therefrom,  there  is  some- 
times a  superabundance  of  precipitation  in  the  northern  lowlands, 
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while  during  the  same  period  on  the  southern  portion  of  the  island 
severe  droughts  may  occur.  Therefore,  on  the  southern  portion 
particularly  the  only  surety  of  maturing  crops  is  by  means  of  irri- 
gation, which,  under  Spanish  rule,  was  carried  on  with  too  little 
co-operation  and  system.  Since  the  island  was  acquired  by  the 
United  States  better  systems  have  been  and  are  being  adopted,  and 
the  work  is  rapidly  progressing  along  these  lines. 

§  2012.  Criticism  of  the  Porto  Rican  laws. — The  right  to  the 
use  of  water  in  the  Island  of  Porto  Eico  is  based  upon  the  civil  law, 
which,  by  Act  of  Congress  of  April  12,  1900,^  was  continued  in 
full  force  and  effect.  ^ 

Since  the  island  has  been  owned  by  the  United  States  the  Spanish 
laws  have  been  continued  in  full  force  and  effect  under  the  pro- 
visions of  the  statute  quoted  below. 

By  the  Act  of  Congress  of  April  12,  1900,^  Section  8,  it  was  pro- 
vided :  ' '  That  the  laws  and  ordinances  of  Porto  Rico  now  in  force 
shall  continue  in  full  force  and  effect,  except  as  altered,  amended, 
or  modified  hereafter,  or  as  altered  or  modified  by  military  orders 
and  decrees  in  force  when  this  Act  shall  take  effect,  and  so  far  as 
the  same  are  not  consistent  or  in  conflict  with  the  statutory  laws 
of  the  United  States  not  locally  inapplicable,  or  the  provisions 
hereof,  until  altered,  amended,  or  repealed  by  the  legislative  author- 
ity hereinafter  provided  for  Porto  Eico  or  by  Act  of  Congress  of 
the  United  States,"  etc.  By  this  Act  the  laws  governing  waters  on 
the  island  were  continued  in  force. 

§  2013.  The  Spanish-Porto  Eican  laws. — Under  the  chapter 
upon  the  Philippine  laws  ^  we  devoted  certain  sections  to  the  ab- 
stracting of  the  old  Spanish-Philippine  laws,  under  which  many  of 
the  existing  water  rights  and  rights  of  way  were  acquired  in  the 
Philippine  Islands.  These  old  Spanish  laws  were  made  equally  ap- 
plicable to  Porto  Rico  and  Cuba  while  those  islands  belonged  to 
Spain,  and  under  which  laws  certain  rights  to  the  use  of  water  and 

15  Fed.   Stata.   Ann.,   p.    762;    31  S5  Fed.  Stats.  Ann.,  1905,  p.  762; 

Stat.  L.  77.  31  Stat.  L.  77. 

2  For  a  discussion  of  the  Civil  Law  i  See  Chap.  98,  Seeo.  1998-2009. 

upon  the  subject  of  waters,  see  Sees. 
552-584. 
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rights  of  way  for  ditches  and  canals  were  also  acquired  and  are  now 
existing  as  vested  rights.  The  statutes  in  which  these  laws  are 
found  were  originally  enacted  in  the  Spanish  language,  and  in  that 
language  are  identical  to  all  of  the  islands  named  above.  But  the 
translations  of  these  statutes  from  the  Spanish  language  to  the  Eng- 
lish language  differs  somewhat  in  the  Philippine  Civil  Code  of  1899, 
from  that  of  the  Porto  Rican  Revised  Statutes  and  Civil  Code  of 
1902,  but  the  meaning  is  the  same.  The  numbering  of  the  articles 
of  the  two  codes  is  also  different.  These  statutes  have  been  sufB- 
ciently  set  out  in  the  chapter  upon  the  Philippine  Islands ;  2  there- 
fore, in  our  footnote  we  will  simply  give  a  comparative  table  of 
reference  to  the  subject  matter  covered  by  the  two  codes.' 

§  2014.  Decree  of  April  28,  1886— Ownership  of  waters.— By 
the  decree  promulgated  by  the  Spanish  Crown  on  April  28,  1886, 
the  laws  governing  the  waters  of  Porto  Rico  were  amended  to  a  con- 
siderable extent.^ 

This  decree  provides  for  the  ownership  of  terrestrial  waters.^ 
Pluvial  waters  are  defined  and  their  ownership  set  forth. '  The 
ownership  of  running  waters,  springs,  and  streams  is  also  defined.* 

And  after  so  defining,  the  following  are  public  or  of  public  owner- 
ship:    (1)  Waters  which  rise  continuously  or  intermittently  on 

2  Supra. 

Philippine  Porto  Bican 

8  Subject.  Code,  1899.        Code,  1902. 

Title  to  waters Sees.  407-408.     Sees.  414-415.    See  See.  2002 

Use  of  public  waters Sees.  409-411.     Sees.  416-418.    See  See.  2003 

Use  of  private  waters Sees.  412-416.     Sees.  419-423.    See  Sec.  2003 

Subterranean  waters Sees.  417-419.     Sees.  424-426.     See  See.  2004 

General  provisions Sees.  420-421.     Sees.  427-428.     See  Sec.  2007 

Expenses  of  construction Sec.  422.  Sec.  429.  See  Sec.  2007 

Condemnation  of  rights Sec.  423.  Sec.  430.  See  Sec.  2007 

Sale  and  exchange  of  rights See.  424.  Sec.  431.  See  Sec.  2007 

Easement  with  regard  to  waters.  .Sees.  552-563.  Sees.  559-570.  See  Sec.  2008 
Eights  of  way Sees.  557-563.     Sees.  564-570.    See  Sec  2006 

1  See    translation    of    the    Law    of      notations  of  amendments  made  thereto 
"Waters    in    force    in    the    Island    of  ,   by    Acts    of    March    12,    1903,    and 
Porto  Bico,  adapted  from  translation      March    9,    1905,   Bureau   of   Printing 
of  the  Law  of  Waters  in  force  in  the      and  Supplies,  San  Juan,  Porto  Eieo. 
Island  of  Cuba  by  Division   of  Cus-  2  Title  1,  Chaps,  1-4,  Arts.  1-27. 

toms   and   Insular   Affairs,   War  De-         3  Title  1,  Chap.  1,    Arts.  1-3. 
partment,  Washington,  D.  C,  with  an-         4  Title  1,  Chap.  2,  Arts.  4-16. 
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lands  of  public  ownership  j  (  2)  continuous  and  intermittent  waters 
of  springs  and  creeks  which  flow  through  their  natural  beds;  (3) 
rivers. 

"Art.  5.  "Waters  which  rise  continuously  or  intermittently  on  es- 
tates of  private  ownership,  as  well  as  on  the  property  of  the  State, 
provinces,  or  towns,  belong  to  the  respective  owners  for  their  use  and 
benefit  while  they  flow  through  said  property. 

"As  soon  as  water  not  utilized  leaves  the  estate  where  it  originated 
it  shall  be  considered  public  for  the  purposes  of  this  law.  But  if 
after  leaving  the  estate  in  which  it  originated  it  naturally  flows 
through  another  private  estate,  either  before  reaching  public  chan- 
nels or  after  flowing  through  the  same,  the  owner  of  said  estate  may 
temporarily  utilize  it,  and  afterward  the  owner  of  the  estate  situated 
immediately  below,  should  there  be  one,  and  thus  successively. ' ' 

Provisions  are  made  for  the  temporary  utilization  of  the  waters  of 
springs  and  creeks,  and  the  order  of  the  preference  for  such  use 
given. 

"Art.  8.  The  right  to  utilize  indefinitely  the  waters  of  springs  and 
brooks  is  acquired  by  the  owners  of  lower  estates,  and,  in  a  proper 
case,  by  those  of  the  adjacent  estates,  when  they  have  been  utilized 
without  interruption  for  a  term  of  twenty  years." 

The  ownership  of  dead  or  stagnant  waters  is  provided  for  as  fol- 
lows: 

"Art.  17.  Lakes  and  ponds  formed  by  Nature,  occupying  public 
lands,  are  of  public  ownership. 

"Lakes,  ponds,  and  pools  on  lands  belonging  to  private  individ- 
uals, municipalities,  the  provinces,  and  to  the  State,  are  of  their 
respective  ownership.  Those  situated  on  communal  property  belong 
to  the  respective  towns. ' '  ^ 

The  ownership  of  subterranean  waters  is  also  provided  for  as  fol- 
lows :  * 

"Art.  18.  The  subterranean  waters  obtained  on  an  estate  by 
means  of  ordinary  wells  are  the  full  property  of  the  owner  of  said 
estate." 

"Art.  22.  When  it  is  desired  to  bring  to  the  surface  subterranean 
waters  by  means  of  artesian  wells,  tunnels,  or  galleries,  the  person 
finding  the  same  and  causing  them  to  rise  to  the  surface  shall  be  the 
owner  thereof  in  perpetuity,  without  losing  his  right  thereto,  even 

B  Title  1,  Chap.  3,  Art.  17.  6  Title  1,  Cihap.  4,  Arts.  18-27. 
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though  they  leave  the  estate  in  which  they  rose,  whatever  he  the 
diversion  which  the  discoverer  may  give  to  such  waters  as  long  as  he 
retains  the  ownership  of  same. 

"If  the  owner  of  the  waters  brought  to  the  surface  should  not 
construct  an  aqueduct  to  carry  the  same  through  the  lower  estates 
which  they  cross,  but  leaves  them  to  take  their  natural  course,  the 
owners  of  the  latter  shall  enjoy  the  temporary  right  granted  them." 

§  2015.  Decree  of  April  28, 1886 — Beds  or  channels  of  waters — 
Banks,  margins,  accretions,  protective  works,  and  drainage  of 
lands. — ^The  law  provides  for  the  control  and  ownership  of  beds  or 
channels  of  streams,  banks,  margins,  and  accretions  as  follows :  * 

"Art.  28.  The  natural  bed  or  channel  of  intermittent  streams 
formed  by  pluvial  waters  is  the  ground  which  they  cover  during  or- 
dinary flows  in  the  ravines  or  hollows  which  receive  the  same. 

"Art.  29.  The  channels  referred  to  in  the  foregoiag  article  which 
cross  private  estates  are  private  property, 

"Art.  30.  Channels  which  are  not  private  property  are  of  public 
ownership. 

"Art.  31.  The  private  ownership  of  channels  of  pluvial  waters 
does  not  grant  authority  to  perform  labor  or  construct  works  which 
might  divert  the  natural  course  thereof,  to  the  prejudice  of  a  third 
person,  or  whose  destruction  by  reason  of  the  force  of  the  flow  might 
injure  estates,  factories,  or  establishments,  bridges,  roads,  or  towns 
situated  lower  down." 

The  natural  channel  or  bed  of  a  river  is  defined  as  the  ground 
covered  by  its  waters  during  the  greatest  ordinary  swells.  The 
beds  of  all  brooks  belong  to  the  owners  of  the  estates  they  cross. 

"Art.  34.  The  following  are  of  public  ownership: 

"1.  The  beds  or  channels  of  the  brooks  which  are  not  included  in 
the  foregoing  article. 

"2.  The  land  covered  by  the  natural  beds  or  channels  of  rivers 
during  the  greatest  ordinary  swells. 

"Art.  35.  By  banks  are  understood  the  lateral  banks  of  the  beds 
of  rivers  included  between  the  low-water  line  and  the  line  reached 
by  the  greatest  ordinary  swells,  and  by  margins,  the  lateral  zones 
which  adjoin  the  banks." 

1  Title  1,  C!hap.  5,  Arts.  28-51. 


EASEMENTS.  3551 

The  banks  of  all  rivers,  even  though  they  be  of  private  ownership, 
are  subject  for  their  entire  length  and  margins,  for  a  zone  of  three 
meters,  to  the  easement  of  public  use  in  the  general  interest  of  navi- 
gation, flotation,  fishing,  and  salvage. 

It  is  also  provided  that  the  beds  and  edges  of  lakes,  ponds,  and 
pools  are  those  which  are  covered  by  waters  during  their  greatest 
ordinary  height.  These  may  belong  to  the  State,  to  the  provinces, 
or  to  municipalities,  or  other  riparian  owners. 

Accretions,  debris,  and  sediment  of  waters  are  also  provided  for 
and  regulated ;  ^  also  protective  works  along  public  waters,^  and 
the  drainage  of  lakes  and  swamp  land.* 

§  2016.  Decree  of  April  28,  1886— Easements  with  regard  to 
waters. — Natural  easements  are  provided  for  as  follows: 

"Art.  69.  The  lower  lands  must  receive  the  waters  which  natu- 
rally, and  without  the  work  of  man,  flow  from  the  higher  estates,  as 
well  as  the  stones  or  earth  carried  by  them  in  their  course.  But  if 
the  waters  are  brought  to  the  surface  by  artificial  works,  or  are  the 
overfiow  from  irrigating  ditches,  or  emanate  from  industrial  estab- 
lishments which  have  not  acquired  this  easement,  the  owner  of  the 
lower  estate  shall  be  entitled  to  recover  losses  and  damages. 

"The  owners  of  lower  estates  or  establishments  may  refuse  to  re- 
ceive the  overflow  from  industrial  establishments  which  contain  or 
carry  with  them  in  solution  noxious  substances  introduced  by  the 
owners  of  the  latter."  ^ 

The  legal  easements  are  divided  into  sections,  and  provide : 

Section  1.  The  Aqueduct  Easement. 

"Art.  75.  The  compulsory  easement  for  aqueducts  may  be  im- 
posed for  carrying  waters  destined  to  some  public  service  not  requir- 
ing the  condemnation  of  lands.  It  is  the  duty  of  the  Minister  of 
the  Colonies  to  impose  such  easement  for  works  in  charge  of  the 
State,  and  the  Governor  of  the  province  for  provincial  and  munici- 
pal works,  in  accordance  with  the  proceedings  prescribed  in  the  reg- 
ulations." 

"Art.  77.  A  compulsory  easement  for  an  aqueduct  may  also  be 
imposed  for  private  purposes  in  the  following  cases : 

"1.  Establishment  or  increase  of  irrigation. 

2  Title  2,  Chap.  5,  Arts.  40-51.  *  Title  2,  Chap.  7,  Arts.  60-68. 

8  Title  2,  Chap.  6,  Arts.  52-59.  1  Title  3,  Chap.  8,  Arts.  69-74. 
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-  "2.  Bathing  establishments  and  factories. 

"3.  Drainage  of  lakes  and  marsh  lands. 

"4.  The  vent  or  outlet  of  waters  from  artificial  weUa. 

"5.  Outlet  of  stagnant  waters  or  drainage  works. 

"In  the  first  three  cases  the  easement  may  be  imposed  not  only  for 
the  purpose  of  taking  the  necessary  waters,  but  also  for  the  outlet 
of  the  surplus."  ^ 

Sections.  The  Easement  of  Dam  Abutments,  Stop  Locks,  or 
Sluice  Gates. 

"Art.  102.  A  compulsory  easement  for  dam  abutments  may  be 
imposed  when  the  person  who  intends  to  build  a  dam  is  not  the 
owner  of  the  banks  or  soil  where  they  are  to  be  placed,  and  the 
water  to  be  taken  is  destined  to  a  public  service  or  a  private  pur- 
pose." 

Sections.  The  Easement  of  Watering  Troughs  and  of  Drawing 
Water. 

"Art.  107.  Obligatory  easement  of  watering  troughs  and  of  draw- 
ing water  may  be  imposed  only  for  causes  of  public  utility,  in  favor 
of  some  town  or  hamlet  after  the  proper  indemnity." 

Section  4.  Easements  of  Towing  Paths  and  Others  Inherent  to 
Riparian  Estates  are  provided  for. 

§  2017.  Decree  of  April  28,  1886 — Common  utilizations  of  pub- 
lic waters. — Section  1.  Utilization  of  Puilic  Waters  for  Domestic, 
Agricultural,  and  Manufacturing  Purposes. 

While  waters  run  along  their  natural  and  public  channels  any 
person  may  make  use  thereof  for  drinking,  washing  clothes,  vessels, 
and  other  objects,  bathing,  and  watering  or  bathing  horses  or  cattle, 
subject  to  the  regulations  and  municipal  police  ordinances. 

Sections.  Utilization  of  Public  Waters  for  Fishing. 

It  is  provided  that  any  person  may  fish  in  public  channels,  sub- 
ject to  the  law  and  police  regulations  relating  especially  to  fishing, 
provided  that  navigation  or  flotation  is  not  thereby  obstructed. 

Section  3.  Utilization  of  Waters  for  Flotation  and  Navigation. 

"Art.  134.  The  Government,  by  means  of  proceedings,  shall  de- 
clare, through  royal  decrees,  the  rivers  which  are  to  be  considered 
navigable  and  floatable  in  whole  or  in  part."  * 

1  See,  also,  Aits.  135-146. 
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The  special  utilization  of  public  waters  is  also  provided  for  as  fol- 
lows: 

Section  1.  Concessions  of  Utilizations. 

"Art.  147.  Authority  is  necessary  for  the  utilization  of  public 
waters  specially  destined  to  enterprises  of  public  or  private  interest, 
excepting,"  etc. 

"Art.  153.  The  waters  granted  for  a  given  utilization  shall  never 
be  applied  to  a  different  purpose  without  the  proceedings  corre- 
sponding to  the  granting  of  a  new  franchise:  Provided,  that  the 
waters  granted  for  irrigating  purposes  may  also  be  used  for  indus- 
trial preparation  of  the  products  of  the  land  to  be  irrigated:  Pro- 
vided, that  the  original  volume  of  water  granted  shall  not  be  altered 
and  the  waters  granted  to  produce  power  which  subsequently  must 
be  returned  to  the  stream,  may  also  be  used  for  any  other  industrial 
purposes  which  will  not  render  them  unfit  to  be  returned  to  the 
stream. ' ' 

Section  2.  Utilization  of  Public  Waters  for  the  Supply  of  Towns 
is  provided  for. 

Sections.  Utilization  of  Public  Waters  for  Supply  of  Railroads 
is  provided  for. 

"Art.  172.  Kailroad  companies  may  utilize,  after  competent  au- 
thorization, such  public  waters  as  they  may  require.  Authorization 
shall  be  granted  by  the  Governor  of  the  province  when  the  consump- 
tion of  water  does  not  exceed  100  cubic  meters  per  day;  if  above 
this  amount,  the  Minister  of  the  Colonies  shall  decide." 

§  2018.  Decree  of  April  28,  1886 — Utilization  of  public  waters 
for  irrigation. — Title  IV,  Chapter  10,  Section  4,  of  the  decree  of 
April  28, 1886,  provides  for  the  utilization  of  public  waters  for  irri- 
gation as  follows: 

The  owners  of  estates  adjoining  public  roads  may  collect  pluvial 
waters  coursing  along  the  same,  and  make  use  thereof  in  irrigation 
of  their  estates;  the  owners  of  estates  adjoining  public  channels 
having  an  intermittent  supply  may  utilize  in  their,  irrigation  the 
pluvial  waters  coursing  through  the  same,  and  construct  for  such 
purposes  dikes  and  movable  dams.  Such  dams  must  be  removed 
when  they  are  liable  to  cause  inundations  or  any  other  damage  to 
the  public.  Any  person  who  shall  have  made  use  for  a  term  of 
twenty  years  of  pluvial  waters  may  object  to  the  owners  of  the  up- 

223 — Klnn.  on  Irr. 
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per  estates  depriving  him  of  said  use.  When  it  is  desired  to  build 
permanent  dikes  or  dams  for  factories  in  order  to  use  in  irrigation 
pluvial  waters  or  intermittent  springs  which  course  through  public 
channels,  the  authorization  of  the  Governor  of  the  province  shall  be 
required.  An  authorization  is  also  required  to  construct  reservoirs. 
In  navigable  rivers  the  riparian  owners  may  without  restriction 
establish  on  their  respective  Ejargins  pumps  or  any  other  apparatus 
for  the  extraction  of  the  water  required  for  the  irrigation  of  their 
estates,  provided  that  they  do  not  hinder  navigation. 

' '  Art.  185.  Authorization  from  the  Minister"  of  the  Colonies  is 
necessary  for  the  use  of  public  waters  for  irrigation  purposes  which 
are  to  be  taken  or  secured  by  means  of  dams,  dikes,  or  other  perma- 
nent works  constructed  in  rivers,  hollows,  brooks,  or  in  any  other 
kind  of  permanent  natural  currents,  provided  more  than  200  Uters 
of  water  per  second  are  to  be  taken  therefrom. 

"Art.  186.  If  the  amount  of  water  to  be  secured  or  diverted  from 
its  natural  course  does  not  exceed  200  liters  per  second,  the  Gov- 
ernor of  the  province  shall  grant  the  concession  after  the  proper 
proceedings,  but  the  petitioner  may  appeal  to  the  Minister  of  the 
Colonies. 

"The  Governor  shall  also  authorize  the  rebuilding  of  old  dams 
for  irrigation  or  other  purposes.  When  the  works  to  be  executed  in 
the  dams  consist  of  repairs  or  works  for  the  maintenance  thereof, 
and  do  not  change  the  conditions  of  the  grant,  they  may  be  made 
without  previous  authorization,  but  a  report  of  the  same  shall  be 
made  to  the  Governor  of  the  province. 

"Art.  187.  The  Governor-General  can  not  grant  more  than  one 
concession  for  the  same  intake,  of  which  the  dam  forms  a  part." 

Applications  for  concessions  referred  to  above  must  be  made  in 
accordance  with  the  provisions  of  the  decree. 

§2019.  Decree  of  April  28,  1886 — Oommunities  of  irrigators 
and  their  syndicates. — "Art.  228.  In  collective  rights  to  public 
waters  for  irrigation  a  community  of  irrigators  shall  necessarily  be 
organized,  subject  to  the  provisions  of  its  ordinances : 

"1.  When  the  number  of  irrigators  is  not  less  than  ten  and  when 
the  irrigable  land  is  not  less  than  200  hectares. 

"2.  When  in  the  judgment  of  the  Governor  of  the  province  the 
local  interests  of  agriculture  shall  require  it. 
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"With  the  exception  of  those  cases  the  organization  of  a  commu- 
nity shall  be  at  the  will  of  a  majority  of  the  irrigators. 

"Art.  229.  Irrigators  whose  estates  take  the  water  either  before  or 
after  a  community,  and  are  contiguous  to  one  another,  or  make  pay- 
ment without  interruption,  are  under  no  obligation  to  belong  to  the 
community,  and  may  withdraw  therefrom  or  organize  another,  as 
the  case  may  be,  notwithstanding  the  provisions  of  the  preceding 
article. 

"Art.  230.  Every  community  shall  have  a  syndicate  elected  by 
the  same  and  entrusted  with  the  execution  of  the  rules  and  regula- 
tions of  the  respective  community." 

It  is  also  provided  that  the  communities  of  irrigators  shall  draft 
rules  for  irrigation  in  accordance  with  the  basis  established  in  the 
law,  submitting  them  for  the  approval  of  the  Government.  All  ex- 
penses incurred  by  the  communities  in  the  building  of  dams  or  chan- 
nels, or  for  their  repair,  preservation,  or  cleaning,  shall  be  defrayed 
by  the  irrigators  in  equitable  proportion. 

"Art.  237.  The  community  shall  make  the  regulations  for  the  syn- 
dicate.   The  following  shall  be  the  duties  of  the  syndicate : 

"1.  To  watch  over  the  interests  of  the  community,  promote  its 
development,  and  defend  its  rights. 

"2.  To  make  proper  provision  for  the  best  distribution  of  the 
waters,  respecting  acquired  rights  and  local  customs. 

"3.  To  appoint  and  remove  its  employees  in  the  manner  estab- 
lished in  the  regulations. 

"4.  To  prepare  the  budgets  and  assessments  and  audit  the  ac- 
counts, submitting  both  for  the  approval  of  the  community  at  the 
general  meeting. 

"5.  To  recommend  to  the  meeting  the  rules  and  regulations  or 
any  changes  which  they  may  consider  advisable  to  introduce  into 
those  in  force. 

"6.  To  establish  strict  terms  for  receiving  water,  conciliating  the 
interests  of  different  cultivations  among  the  irrigators,  and  taking 
care  that  in  years  of  drought  the  water  be  distributed  in  the  most 
convenient  manner  for  said  interests. 

"7.  AU  the  duties  and  powers  granted  by  the  rules  of  the  com- 
munity, or  by  the  especial  regulations  of  the  syndicate  themselves. 

"The  decisions  rendered  by  the  irrigation  syndicates  within  their 
rules,  when  they  act  as  delegates  of  the  administration,  may  be  ap- 
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pealed  from  to  the  municipal  councils  or  to  the  Governor-General, 
as  the  case  may  be." 

Every  syndicate  shall  elect  from  among  its  members  a  president 
and  vice-president,  with  such  powers  as  may  be  fixed  by  rules  and 
regulations.  The  community  irrigators  shall  hold  general  stated 
meetings  at  fixed  periods.  These  meetings  may  be  attended  by  all 
the  irrigators  of  the  commnjiity  and  all  industrials  interested. 
When  there  are  several  communities  and  syndicates  in  the  course  of 
a  river  one  or  more  central  or  common  syndicates  may  be  estab- 
lished by  mutual  consent  for  the  protection  of  aU  rights.^ 

§  2020.  Decree  of  April  28,  1886— Irrigation  boards  of  arbi- 
trators.— "Art.  242.  In  addition  to  the  syndicate  there  shall  be 
one  or  more  boards  of  arbitrators  in  every  community,  according  to 
the  amount  of  irrigation. 

"Art.  243.  Every  board  shall  be  composed  of  a  president,  who 
shall  be  a  member  of  the  syndicate,  designated  by  the  latter,  and  of 
the  number  of  members  and  alternates  fixed  by  the  regulations  of 
the  syndicate,  all  of  whom  shall  be  appointed  by  the  community. 

"Art.  244.  It  is  the  duty  of  the  board  of  arbitrators: 

"1.  To  take  cognizance  of  questions- of  fact  which  arise  on  irriga- 
tion between  the  persons  interested  therein. 

"2.  To  impose  upon  the  violators  of  the  irrigation  ordinances 
such  penalties  as  may  be  proper  in  accordance  therewith. 

"Art.  245.  The  proceedings  of  the  board  shall  be  public  and  oral, 
in  the  manner  prescribed  in  the  regulations.  Its  decisions,  which 
shall  be  final,  shall  be  entered  in  a  book,  with  a  statement  of  facts 
and  of  the  provision  of  the  ordinances  on  which  the  decision  is 
based. 

"Art.  246.  The  penalties  which  may  be  established  in  irrigation 
ordinances  by  reason  of  infractions  or  abuses  in  the  utilization  of 
waters,  obstruction  of  channels  or  sluices,  or  other  violations  shall 
be  pecuniary,  and  shall  accrue  to  the  person  injured  and  the  funds 
of  the  community,  in  the  manner  and  proportion  established  in  said 
regulations. 

' '  Should  the  act  constitute  a  crime,  the  culprit  may  be  complained 
against  by  the  irrigator  or  industrial  injured  or  by  the  syndicate. 

1  See  Title  5,  Chap.  13,  Sec.  1,  Arts.  228-241. 
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"Art.  247.  Where  boards  of  arbitrators  of  irrigation  exist  since 
former  times  they  shall  continue  under  their  present  organization 
until  the  respective  communities  decide  to  recommend  the  reorgani- 
zation thereof  to  the  Minister  of  the  Colonies." 

§  2021.  Decree  of  April  28, 188&— Duties  of  the  administration. 
— "Art.  248.  It  is  the  duty  of  the  Minister  of  the  Colonies,  as  the 
person  intrusted  with  the  execution  and  enforcement  of  this  law : 

"1.  To  issue  such  rules  and  regulations  as  may  be  necessary 
therefor. 

"2.  To  make  concessions  of  such  water  rights  as  are  the  object 
of  this  law,  either  by  himself  or  through  the  authorities  under  him, 
provided  that  the  granting  of  same  is  not  a  function  of  other  author- 
ities or  of  the  legislative  power  under  the  expressed  provisions  of 
this  Act. 

"3.  To  definitely  pass  upon  all  questions  which  may  arise  in  the 
application  of  this  law,  when  the  decisions  of  his  delegates  are  not 
final,  with  the  exception  of  such  remedies  as  may  be  proper  in  ac- 
cordance with  the  same. 

"4.  To  order  and  execute  the  demarcation  and  survey  of  all  prop- 
erty belonging  to  the  public  domain  under  the  provisions  of  this 
law,  without  prejudice  to  the  jurisdiction  of  the  courts  as  to  ques- 
tions of  ownership  and  possession." 

The  approval  of  plans,  for  which  authority  is  vested  in  the  Gov- 
ernor-General, and  the  granting  of  concessions  for  which  he  is  em- 
powered, shall  be  completed  within  a  period  of  six  months. 

"Art.  252.  The  courts  of  justice  shall  not  permit  any  injunctions 
in  the  decisions  rendered  by  the  central  administration  within  its 
powers  with  regard  to  waters.  The  courts  may  only  take  cogni- 
zance at  the  instance  of  a  party  when  in  the  cases  of  condemnation 
prescribed  in  this  law,  the  proper  indemnity  has  not  been  paid 
before  the  dispossession." 

§2022.  Decree  of  April  28,  1886— Jurisdiction  of  courts  in 
questions  relating  to  waters. — "Art.  253.  In  appeals  from  the  de- 
cisions rendered  by  the  administration  in  matters  relating  to  waters 
contentious  administrative  jurisdiction  shall  lie  in  the  following 
cases : 
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"1.  When  a  concession  granted  to  individuals  or  companies  in 
the  terms  prescribed  in  the  general  laws  of  public  works  is  declared 
forfeited. 

"2.  When  rights  acquired  under  the  decisions  of  the  administra- 
tion are  impaired  by  orders  emanating  therefrom. 

"3.  When  a  compulsory  easement  or  any  limitation  or  encum- 
brance is  imposed  on  private  ^poperty  in  the  cases  provided  by  this 
law. 

"4.  In  questions  which  arise  with  regard  to  the  payment  of  dam- 
ages and  losses  in  consequence  of  the  limitations  and  encumbrances 
referred  to  in  the  foregoing  paragraph. 

"Art.  254.  Civil  courts  are  of  competent  jurisdiction  in  matters 
relating  to : 

' '  1.  The  ownership  of  public  waters  and  the  ownership  of  private 
waters  and  their  possession. 

"2.  The  ownership  of  shores,  channels,  or  beds  of  rivers,  and  the 
ownership  or  possession  of  the  baiiks,  without  prejudice  to  the 
powers  of  the  administration  to  survey  and  fix  the  boundaries  of 
public  property. 

"3.  The  assessment  of  waters  and  rights  of  way  over  margins, 
based  on  title  of  civil  law. 

"4.  The  right  to  fish. 

"Art.  255.  Questions  arising  between  private  individuals  with 
regard  to  a  preferred  right  of  utilization  according  to  this  law  are 
also  within  the  jurisdiction  of  the  courts  as  to 

"1.  Pluvial  waters. 

"2.  Other  waters  out  of  their  natural  channels,  where  such  pref- 
erence is  based  on  titles  of  civil  law. 

"Art.  256.  The  courts  shall  also  have  jurisdiction  of  questions 
relating  to  losses  and  damages  occasioned  to  a  third  person  with 
regard  to  his  rights  of  private  ownership,  the  alienation  of  which  is 
not  compulsory. 

"1.  By  digging  of  ordinary  wells. 

"2.  By  the  boring  of  artesian  wells  and  by  the  execution  of  sub- 
terranean works. 

"3.  By  any  kind  of  utilizations  in  favor  of  individuals." 
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§  2023.  Riparian  rights  in  Porto  Rico. — As  is  the  ease  with  the 
Philippine  Islands,  the  common  law  of  riparian  rights  never  existed 
in  Porto  Rico.  The  basis  of  the  law  governing  waters  is  the  civil 
law  as  modified  by  Spanish  legislation.  1 

IPoi  riparian  rights  in  the  Fhilippines,  sea  See.  2009, 
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§  2024.  Particular  features  of  the  State. — ^In  general  what  has 
been  said  about  the  particular  features  of  North  Dakota  will  also 
apply  to  the  State  of  South  Dakota.^  The  greater  portion  of  the 
State  lies  within  the  Great  Plains  and  semi-arid  regions  of  the 
United  States.  The  supply  of  surface  water  in  rivers,  streams  and 
lakes  is  large,  and  there  are  enormous  tracts  of  irrigable  lands.  One 
of  the  features  of  the  State  is  the  great  supply  of  subterranean 
waters,  which,  when  tapped  by  artesian  wells,  also  furnishes  a  large 
supply  of  water  which  can  be  utilized  for  aU  purposes.^ 

The  precipitation  in  the  State  is  considerable,  but  varies  in  differ- 
ent portions.  At  Aberdeen  the  annual  precipitation  for  the  last 
twenty  years  is  27.54  inches,  while  at  Ashcroft  it  is  only  13.68 
inches.  As  in  North  Dakota,  in  many  portions  of  the  State  it  is 
more  a  question  of  drainage  than  of  the  application  of  the  water  to 

1  See  Sees.   1942-1957.  Reservoirs  in  Wyoming,  Montana,  and  . 

2  See  Gteology  and  Underground  South  Dakota,  by  ¥.  0.  Herrmaim, 
Waters  of  South  Dakota,  by  N.  H.  1907,  Office  Experiment  Stations,  Bul- 
Darton,  1909,  Water-Supply  Paper  No.  latin  No.  179,  U.  S.  Dept.  of  Agri- 
227,  U.  S.  Geological  Survey  j   Small  culture. 
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the  land  for  irrigation.  The  climate  is  warm  in  the  summer  and 
there  is  a  sufficient  period  to  mature  all  crops  of  grain,  hay,  and 
fruits.  In  the  winter  time  there  is  considerable  severe  cold  weather. 
In  general  it  may  be  said  that  the  State  is  one  of  the  most  pros- 
perous of  the  semi-arid  region. 

§  2025.  Irrigation  in  the  State.— While  the  State  of  South  Da- 
kota can  not  be  classed  strictly  as  an  irrigation  State,  in  the  sense 
that  irrigation  is  an  absolute  necessity,  as  is  the  case  in  the  more 
arid  States,  but  as  an  adjunct  to  the  rainfall  and  as  a  safeguard  to 
the  production  of  crops,  there  are  many  irrigation  enterprises 
within  the  State.  The  situation  in  the  State  is  peculiar  because  of 
the  great  variation  of  the  local  requirements  in  different  portions 
of  the  State.  In  the  eastern  portion  of  the  State  there  is  great  need 
for  the  reclamation  of  lands  by  drainage,  while  in  the  western  por- 
tion, especially  in  the  region  adjacent  to  the  Black  Hills,  irrigation 
is  extensively  practiced.  In  this  section  of  the  State  irrigation  was 
first  practiced  on  a  commercial  scale.  According  to  the  last  report 
of  the  State  engineer  72,901  acres  were  actually  supplied  with  water 
for  irrigation  in  the  State  in  the  year  1910,  while  142,173  acres 
would  be  reclaimed  under  works  under  the  process  of  construction, 
thus  making  a  total  of  215,074.1  The  most  of  the  water  used  for  irri- 
gation is  taken  directly  out  of  the  streams,  very  little  being  used 
from  reservoirs.  Apparently  the  State  has  not  yet  entered  upon 
the  period  of  storage  of  waters  to  any  great  extent.  There  are,  how- 
ever, many  smaller  dams  constructed  on  the  so-called  dry  draws,  for 
the  purpose  of  storing  small  quantities  of  flood  water,  and  by  the 
means  of  which  many  gardens  and  fields  of  alfalfa  are  kept  in  a 
flourishing  condition. 

Under  the  National  Reclamation  Act  the  General  Government  has 
constructed  the  Belle  Fourche  project,  in  Butte  and  Meade  Coun- 
ties. The  irrigable  area  of  the  whole  project  is  100,000  acres.  Other 
projects  have  been  surveyed. 

By  the  Act  of  the  legislature  of  1909  the  provisions  of  the  Carey 
Act  were  accepted  by  the  State  and  measures  taken  for  its  operation. 
But  nothing  appears  to  have  been  accomplished  in  this  respect.  The 
State  engineer  in  his  last  report  says:    "On  account  of  the  enor- 

iSee  the  Beport  of  the  State  i^ngineer,  1909-1910,  Samuel  H.  Lea,  State 
Engineer,  pp.  69-85. 
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mous  influx  of  settlers  during  the  past  two  years,  it  appears  that  it 
is  almost  impossible  to  find  any  tract  of  land  of  suitable  extent  for 
reclamation  as  provided  by  the  Carey  Act.  Numerous  inquiries 
have  been  received  concerning  the  matter  of  settlement  and  coloni- 
zation of  a  tract  of  land  under  the  Carey  Act  law,  but  up  to  the 
present  time  nothing  has  been  done  in  the  matter."  2  But,  under 
date  of  September  6,  1911,  t^e  State  engineer  writes  the  author: 
"This  law  has  been  inoperative,  however,  for  the  reason  that  there 
are  no  areas  of  public  land  in  this  State  of  sufficient  size  to  warrant 
the  reclamation  of  same  under  the  provisions  of  the  Carey  Act." 

The  State  never  adopted  the  irrigation  district  law,  as  the  same 
is  known  in  California  and  other  States,  so  nothing  has  been  done 
in  that  respect. 

Throughout  the  western  and  middle  portions  of  the  State  there 
are  many  private  projects  of  small  capacity,  as  compared  with  those 
of  other  States,  operated  by  individuals  and  corporations.^ 

According  to  the  United  States  census  for  1910  the  total  number 
of  farms  irrigated  in  1909  was  500,  against  606  irrigated  in  1899,  a 
decrease  of  106,  or  17.5  per  cent. 

The  total  acreage  irrigated  in  1909  was  63,248  acres,  against 
43,676  acres  in  1899,  an  increase  of  19,572  acres,  or  44.8  per  cent. 
The  total  acreage  which  all  enterprises  were  capable  of  irrigating 
in  1910  was  128,481  acres.  The  acreage  included  in  projects  now 
completed  or  under  construction  is  201,685  acres. 

The  acreage  irrigated  in  1909,  classified  by  the  type  of  enterprises, 
is  given  as  follows :  Under  the  United  States  Reclamation  Service, 
5,613  acres ;  under  the  United  States  Indian  Service,  50  acres ;  under 
co-operative  enterprises,  13,601  acres,  under  commercial  enterprises, 
6,300,  and  under  individual  and  partnership  enterprises,  37,684 
acres. 

2  Third  Biennial  Eeport  of  the  Barton,  1909,  Water-Supply  Paper 
State  Engineer,  1909-1910,  p.  154.  No.    227,    U.    S.    Geological    Survey; 

3  For  information  upon  the  sub-  Small  Beaeryoirs  in  Wyoming,  Mob- 
jeet,  see  Irrigation  in  South  Dakota,  tana,  and  South  Dakota,  by  F.  C. 
Bulletin  No.  210,  Office  of  Experi-  Herrmann,  1907,  Office  of  Experiment 
ment  Stations,  XT.  S.  Dept.  of  Agri-  Stations,  Bulletin  No.  179,  TJ.  S.  Dept. 

,  culture;  Third  Biennial  Beport  of  the  of  Agriculture. 

State    Engineer    of    South    Dakota,  See,  also,  the  various  reports  of  the 

1909-1910;  Geology  and  Underground  Eeelamation    Service,    subject,    South 

Waters  of  South  Dakota,  by  N.   H.  Dakota. 
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§  2026.  Criticism  of  the  South  Dakota  laws. — ^There  is  very 
little  adverse  criticism  that  can  be  made  of  the  statutes  of  South ' 
Dakota  governing  the  waters  within  the  State.  The  State  legisla- 
ture seems  to  have  met  every  condition,  and  to  have  provided  laws 
governing  the  same,  except,  possibly,  the  enactment  of  a  general 
irrigation  district  law  following  that  of  California.  As  it  seems  to 
us,  the  conditions  are  favorable  and  the  time  ripe  for  the  enactment 
of  such  a  law.  The  legislature  of  1911  enacted  an  irrigation  district 
law,  but  it  was  vetoed  by  the  Governor  on  the  grounds  of  unconsti- 
tutionality. ^  The  citizens  of  the  State  seem  satisfied  with  the  pres- 
ent laws  governing  the  control  and  distribution  of  waters  within  the 
State,  based  as  the  laws  are  primarily  upon  those  of  State  control. 
The  State  engineer  in  his  last  report  says :  ' '  The  experience  of  the 
past  four  years  of  the  administration  of  the  Water  Code  has  demon- 
strated that  in  the  main  the  present  laws  relating  to  water  appro- 
priations are  satisfactory. "  ^  In  the  main  this  Water  Code  and 
that  of  North  Dakota  are  similar,^  and  although  not  as  extensive 
as  the  codes  of  some  of  the  States,  it  is  very  effective.  The  adjudi- 
cation of  water  rights  is  left,  in. the  first  instance,  to  the  courts, 
where  it  properly  belongs.'*  The  laws  are  liberal  and  the  con- 
ditions of  the  State  favorable  for  a  more  rapid  development  of  the 
water  resources  of  the  State  during  the  next  ten  years  than  there  has 
been  during  the  past  twenty. 

§  2027.  .  Water  rights  defined— The  water  code.— There  are  no 
constitutional  provisions  relative  to  the  subject  of  waters  in  the 
State  of  South  Dakota. 

By  statute,  relative  to  the  ownership  of  waters  within  the  State 
and  the  right  to  the  use  thereof,  it  is  declared : 

"All  the  waters  within  the  limits  of  the  State  from  all  sources  of 

1  The  State  engineer,  under  date  of  submission     to     the     legislature     of 

Sept.  6,  1911,  writes  the  author:     "It  1913." 

is  a  matter  of  regret  that  we  have  no  2  Third  Biennial  Beport  of  the  State 

adequate  irrigation  district  law  in  this  Engineer  of  South  Dakota,  1909-1910, 

State,  for  the  reason  that  sueh  a  law  p.  185. 

could  be  made  use  of  to  advantage  at  3  For   Code  of   North  Dakota,  see 

the  present  time.     It  is  probable  that  Sees.  1946-1952. 

an  effort  will  be  made  to  formulate  *  See  See.  2030. 
an  adequate  law  of   this  nature  for 
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water  supply  belong  to  the  public,  and  except  as  to  navigable  waters, 
are  subject  to  appropriation  for  beneficial  use."  ^ 

Relative  to  water  rights  based  upon  the  appropriation  of  waters 
and  the  abandonment  of  the  same,  the  statutes  of  South  Dakota  are 
identical  with  those  of  North  Dakota,  heretofore  discussed.^ 

The  Water  Code  in  which  the  above  provisions  are  found  was 
■first  adopted  by  the  legislatui*  of  South  Dakota  in  1905.3  Owing 
to  the  fact  that  it  was  found  defective  in  some  portions,  two  years 
after,  by  the  Act  of  1907  a  new  code  was  adopted,  and  for  a  time 
there  were  two  Water  Codes  upon  the  statutes.'*  It  being  found 
that  in  the  two  codes  there  was  considerable  conflict,  by  the  Act 
approved  March  9,  1909,  the  first  code  of  1905  was  repealed,^  so 
that  now  the  later  code  of  1907,  with  its  subsequent  amendments,  is 
in  full  force  and  effect,  and  in  many  respects  is  identical  with  the 
provisions  of  the  Irrigation  Code  of  North  Dakota,  heretofore  dis- 
cussed.^ 

"The  owner  of  the  lands  owns  the  waters  standing  thereon  or 
flowing  over  or  under  its  surface,  but  not  flowing  in  a  definite 
stream.  Water  running  in  definite  streams  formed  by  Nature  over 
or  under  the  surface  may  be  used  by  him  as  long  as  it  remains  there, 
but  he  may  not  prevent  the  natural  flow  of  the  stream  or  of  the 
natural  springs  from  which  it  commences  its  definite  course,  nor 
pursue  nor  pollute  the  stream.'"^ 

"Any  person  or  persons,  corporation  or  company,  who  may  have 
or  hold  a  title  or  possessory  right  to  any  mineral  or  agricultural 
lands  within  the  limits  of  this  State  shall  be  entitled  to'  the  usual 
enjoyment  of  the  waters  of  the  streams  or  creeks  in  said  State  for 
mining,  milling,  agricultural,  or  domestic  purposes:  Provided  that 
the  right  to  such  use  shall  not  interfere  with  any  prior  right  or  claim 

1  Laws  South  Dakota,  1907,  p.  373,  Co.,  22  8.  D.  142,  115  N.  W.  Eep. 
See.  1.  1130. 

The  above  seetion  is  identical  ivith  3  Laws,  1905,  pp.  201-215. 

the  Rev.  Codes  of  North  Dakota,  1905,  4  See  Laws,  1907,  pp.  373-389. 

See.  7604.    See  Sec.  1946.  BLaws,  1909,  p.  262. 

2  Laws  S.  D.,  1907,  p.  373,  Sees.  8  For  the  irrigation  code  of  North 
2,  46.  Dakota,    see    Sees.    1946-1951;    Lone 

For  law  of  North  Dakota  on  same  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co., 

subject,    see    Sec.    1948;    Stenger    v.  15  S.  D.  519,  91  N.  W.  Eep.  352. 

Tharp,  17  S.  D.  13,  94  N,  W.  Eep.  7  Eevised  Code  of  1903,  Sec.  278. 
402;   Edgemont  Co.  v.   N.   S.   Tubbs 
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to  such  waters  when  the  law  has  been  complied  with  in  doing  the 
necessary  work. ' '  * 

§  2028.  Division  of  the  State  and  administrative  ofiBcers. — ^For 
administrative  purposes  the  State  of  South  Dakota  is  divided  into 
three  water  divisions,  the  boundaries  of  which  are  defined  by  the 
statute.  These  divisions,  in  turn,  are  divided  into  water  districts 
by  the  State  engineer.  ^ 

Board  of  Water  Commissioners. — The  water  commissioners  of  the 
three  water  divisions,  together  with  the  State  engineer,  form  this 
board.  The  powers  and  duties  of  the  board  are  identical  with  those 
of  the  board  in  North  Dakota.^ 

State  Engineer. — The  office  of  the  State  engineer  is  provided  for. 
The  engineer  to  receive  a  salary  of  $2000.  The  powers  and  duties 
are  identical  with  those  of  the  State  engineer  of  North  Dakota.^ 

Water  Commissioners. — ^Water  commissioners  shall  be  appointed 
by  the  Governor  for  each  water  division  for  a  term  of  six  years, 
and  shall  be  subject  to  removal  by  the  Governor.  The  pay  is  $5  per 
day  for  each  day  serving.  Their  powers  and  duties  are  similar  to 
those  of  North  Dakota.* 

Water  Masters. — Although  the  law  provides  that  the  State  engi- 
neer may  divide  each  division  into  water  districts,  no  provisions  are 
made  for  water  masters  or  other  official  to  supervise  these  districts, 
as  is  the  ease  in  North  Dakota,  this  work  being  left  to  the  water 
commissioners.^ 

§2029.  The  appropriation  of  water. — The  procedure  for  the 
appropriation  of  water  is  almost  identical  with  that  in  the  State  of 
North  Dakota,  which,  in  turn,  follows  that  of  Wyoming,  i  The 
State  engineer  may,  in  his  discretion,  approve  any  application  for  a 

8  Ann.  Stats,  of  1899,  Sec.  2687.  8  Laws,    1907,    pp.    374-376,    Sees. 

See  Lone  Tree  Ditch  Co.  v.  Cyclone  5-14. 
Diteh  Co.,   15  S.  D.  519,   91  N.  W.  For  North  Dakota,  see  See.  1947. 

Eep.  352.  4  Laws,  1907,  p.  384,  Sec.  39. 

1  Laws,   1907,   pp.   384,   385,   Sees.         For  North  Dakota,  see  Sec.  1947. 
38,  43.  BLawB,  1907,  p.  385,  Sec.  43. 

For  North  Dakota,  see  Sec.  1947.  i  Laws,  1907,  p.  378,  Sees.  19-30. 

2  Laws,  1907,  p.  385,  Sec.  41.  For  that  of  North  Dakota,  seo  See. 
For  North  Dakota,  see  Sec.  1947.         1948. 
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less  amount  of  water  than  that  applied  for,  or  may  vary  the  periods 
of  annual  use.  The  usual  appeal  to  the  District  Court  is  allowed. 
The  right  is  also  given  to  appropriate  flood  waters,  and  for  that 
purpose  to  construct  dams  across  any  dry  draw  or  water  course. 
A  notice  of  such  appropriation  must  be  filed  with  the  register  of 
deeds,  and  posted  at  or  near  the  head  of  the  ditch  or  flume.  The 
words  "dry  draws"  and  "water  courses"  are  defined  to  mean  any 
ravine  or  water  course  not  havftig  a  flow  of  at  least  twenty  miner's 
inches  of  water  during  a  greater  part  of  the  year.  "Work  must  begin 
within  sixty  days  after  the  posting  of  the  notice,  and  be  completed 
with  diligence.  Shquld  a  certificate  of  appropriation  be  desired,  a 
petition  for  the  same  must  be  filed  with  the  State  engineer,  setting 
forth  the  full  facts  of  such  appropriation.  If  the  petition  complies 
with  the  notice  and  the  law,  it  is  the  duty  of  the  State  engineer  to 
issue  the  certificate  to  the  owner.  "Said  certificate,  signed  by  the 
State  engineer  under  the  seal  of  his  office,  is  hereby  declared  to  be  a 
water  right  under  the  laws  of  this  State,  and  shall  be  accepted  as 
prima  facie  evidence  in  all  the  courts  of  this  State  that  the  petitioner 
therein  named,  or  the  lawful  holder  thereof,  has  complied  with  the 
laws  of  this  State  in  obtaining  the  same."^  Both  permits  and 
licenses  may  be  assigned.^ 

§  2030.  The  adjudication  of  existing  rights. — ^All  adjudications 
and  determinations  of  existing  rights  are  made  by  the  courts.  And 
for  this  purpose  the  State  engineer  shall  make  hydrographic  surveys 
and  shall  co-operate  with  the  agencies  of  the  United  States  engaged 
in  similar  surveys  and  investigations.  The  proceedings  are  some- 
what similar  to  those  in  North  Dakota,  although  they  differ  in  cer- 
tain particulars.  1  Whenever  a  suit  is  brought  for  this  purpose  a 
copy  of  all  pleadings  must  be  mailed  to  the  State  engineer  immedi- 
ately after  service  thereof  on  the  opposite  party ;  and  if  in  his  judg- 
ment the  pubUe  interest  requires  action  adverse  thereto,  then  he 
may  call  upon  the  Attorney-General  of  the  State  to  intervene  in 
such  action;  and  no  adjudication  can  be  had  until  proof  of  the 
service  of  the  pleading  at  least  thirty  days  prior  to  the  final  adjudi- 
cation upon  the  State  engineer  is  made.    It  is  also  made  the  duty 

2  Laws,   1907,   p.   382,   Sec.   31,   as  3  Laws,  1907,  p.  383,  Sec.  32. 

amended  by  Laws,   1911,  Chap.   263,  i  For  the  adjudication  of  rights  in 

p.  468,  Subds.  a-f.  North  Dakota,  see  Sec.  1949. 
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of  the  Attorney-General  to  enter  original  suit  on  behalf  of  the  State 
for  the  purpose  of  determining  such  rights  when  in  the  judgment  of 
the  State  engineer  the  public  interests  require  such  action.  All  per- 
sons interested  must  be  made  parties,  and  the  costs  of  such  actions 
charged  against  the  respective  parties  thereto  in  proportion  to  the 
amount  of  the  water  allotted.  The  Court  in  which  any  action  is 
properly  brought  is  given  exclusive  jurisdiction  to  determine  all 
questions  necessary  for  the  adjudication  of  such  rights  within  the 
stream  system  involved.  The  final  decree  must  be  the  same  as  that 
in  North  Dakota,  and  duplicate  copies  filed  with  the  State  engineer 
and  the  water  commissioner.* 

§  2031.  Water  rates — Standard  of  measurement — Distribution. 
— ^As  is  the  case  in  North  Dakota,  the  owner  of  works  may  be  com- 
pelled to  deliver  any  surplus  water  to  applicants  "at  reasonable 
rates  as  determined  by  the  State  engineer. ' '  ^ 

The  standard  of  measurement  is  also  the  same:  For  flow,  the 
cubic  foot  per  second  of  time ;  for  volume,  the  acre-foot.  The  min- 
er's inch,  one-fiftieth  of  a  cubic  foot  per  second. *  The  amount 
allowed  for  irrigation  shall  not  exceed  one  cubic  foot  per  second  for 
each  seventy  acres.^ 

The  water  right  is  made  appurtenant  to  the  land,  but  its  use  may 
be  transferred  to  other  lands,  or  the  place  of  use  or  point  of  diver- 
sion may  be  changed  by  application  to  the  State  engineer.* 

§  2032.  Ditches  and  canals — Rights  of  way  and  condemnation 
proceedings  therefor, — ^Rights  of  way  are  granted  over  all  State 
lands.  ^  The  right  of  condemnation  is  granted  for  rights  of  way 
over  private  lands  in  the  following  language : 

"The  United  States,  the  State,  or  any  person  or  any  private  or 
public  corporation,  or  any  association  of  persons  may  exercise  the 
right  of  eminent  domain  to  acquire  as  a  public  use  any  property  or 
rights  now  or  hereafter  existing  when  found  necessary  for  the  ap- 
plication of  water  to  beneficial  uses,  including  the  right  to  enlarge 
existing  structures  and  to  use  the  same  in  common  with  the  former 

2  Laws,  1907,  p.  376,  Sees.  14-18.  3  Laws,  1907,  p.  386,  Sec.  47. 

For  North  Dakota,  see  See.  1949.  4  Laws,  1907,  p.  386,  Sees.  48,  49. 

iLaws,  1907,  p.  383,  See.  36.  i  Laws,   1907,  p.   388,   See.   58;   as 

For  North  Dakota,  see  Sec.  1951.  amended,  Laws,  1911,  p.  467. 
2  Laws,  1907,  p.  385,  Sec.  45. 
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owner.  Any  canal  right  of  way  so  acquired  shall  be  so  located  as 
to  do  the  least  damage  to  private  or  public  property,  consistent  with 
proper  and  economical  engineering  construction.  Such  property  or 
rights  may  be  acquired  in  the  manner  provided  by  law  for  the  tak- 
ing of  private  property  for  public  use. ' '  2  The  natural  or  artificial 
water  courses  may  be  used  for  the  conducting  of  the  water  of  any 
party.3  All  works'  are  subject  to  the  inspection  of  the  State  engi- 
neer.* Measuring  devices  arid  bridges  must  be  constructed  by  the 
owners  of  works.^ 

§  2033.  Corporations  and  companies — Duty  to  furnish  water.— 
Corporations  are  also  given  the  power  to  appropriate  water,  con- 
demn lands  and  other  powers  relative  to  the  control  and  use  of 
waters  within  the  State.  It  is  also  provided  that  they  must  sell  or 
lease  water  or  water  rights  at  a  reasonable  figure,  and  must  also 
deliver  to  parties  entitled  to  the  use  of  water  such  quantity  as  they 
may  need  and  which  is  still  within  the  capacity  of  their  works. 

By  the  Act  of  1907  ^  among  other  things  it  is  provided:  "The 
owner  of  works  proposing  to  store  or  carry  water  in  excess  of  their 
needs  for  beneficial  use  may  make  application  for  such  excess  and 
shall  be  held  as  trustees  of  such  right  for  the  parties  applying  the 
water  to  a  beneficial  use,  and  shall  be  required  to  sell  water  rights 
for  a  reasonable  price  and  to  furnish  the  water  for  such  parties  at 
reasonable  rates  for  storage,  or  carriage,  or  both,  as  the  case  may  be. 

' '  The  owner  or  owners  of  any  works  for  the  storage,  diversion,  or 
carriage  of  water,  which  contain  water  in  excess  of  their  needs  for 
irrigation  or  other  beneficial  use  for  which  it  has  been  appropriated, 
shall  be  required  to  deliver  such  surplus  at  reasonable  rates  for 
storage,  or  carriage,  or  both,  as  the  case  may  be,  to  the  parties 
entitled  to. the  use  of  the  water  for  beneficial  purposes.  In  the  case 
of  the  refusal  of  such  owner  or  owners  to  deliver  any  such  surplus 
water  at  reasonable  rates  as  determined  by  the  State  engineer,  they 
may  be  compelled  to  do  so  by  the  Circuit  Court  for  the  county  in 
which  the  surplus  water  is  to  be  used." 

2  Laws,  1907,  Chap.  180,  Sec.  3.  6  Laws,  1907,  p.  386,  Sec.  52,  p.  387, 

8  Laws,  1907,  p.  373,  See.  4.  Sec.  53. 

*  Laws,  1907,  p.  381,  Sees.  27,  28.  1  Laws,  1907,  Chap.  180,  Sees.  1935, 

1936. 
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§  2034.  The  constrnction  of  reservoirs. — Provisions  are  also 
made  for  the  construction  of  reservoirs  by  private  parties  or  cor- 
porations, or  by  civil  townships,  for  the  storage  of  surface  or  flood 
waters.1 

§  2035.  Artesian  wells. — Owing  to  the  great  possibilities  in  the 
State  of  South  Dakota  for  obtaining  artesian  wells,  ^  as  early  as 
1890  there  was  approved  an  Act  to  encourage  the  sinking  of  such 
wells.2 

Corporations  for  Sinking  Artesian  Wells. — The  Act  provides: 
"It  shall  be  lawful  for  any  person  or  persons,  corporation,  or  cor- 
porations, company,  or  companies  to  construct  artesian  wells  upon 
any  lands  owned  or  leased  by  such  person,  company,  or  corporation 
for  the  purpose  of  power  and  the  irrigation  of  land  for  agricultural 
purposes,  and  for  any  and  aU  purposes  for  which  said  water  from 
said  well  may  be  utilized." 

The  Act  provides  that  a  right  of  way  may  be  obtained  for  ditch 
purposes,  but  that  improved  lands  shall  not  be  crossed  by  more  than 
one  ditch  where  one  can  be  made  to  serve  the  purpose.  It  also  pro- 
vides for  disposing  of  the  surplus  water;  penalties  are  prescribed 
for  interfering  with  or  injuring  any  of  the  works ;  the  owners  must 
keep  all  ditches  and  waterways  in  good  repair ;  and  when  the  ditch 
crosses  the  lands  of  a  person,  such  person  may  apply  to  the  owner 
of  the  ditch  for  a  right  to  use  the  surplus  water  flowing  therein  to 
irrigate  his  lands,  and  such  owner  shall  allow  him  to  do  so  on  pay- 
ment of  a  just  rental.  Water  rates  are  to  be  fixed  by  the  county 
commissioners.  ^ 

Sinking  Artesian  Wells  hy  Counties. — "Bj  an  Act  approved  March 
6,  1893,*  it  is  provided  that  the  sinking  of  artesian  wells  may  be 
done  by  counties,  upon  taking  proper  proceedings  therefor,  upon  a 
petition  signed  by  not  less  than  fifty  resident  freeholders  of  any 
county,  of  whom  fifteen  shall  each  be  the  owner  of  not  less  than 
eighty  acres  of  land,  located  on  any  water  course  on  which  an  ar- 
tesian well  is  sought  to  be  located.    A  vote  upon  the  proposition 

1  See  Kev.  Codes  S.  D.,  1903,  Sees.  a  Laws,  1890,  p.  245. 

2735-2754.  8  Eev.  Codes  S.  D.,  1903,  Sees.  2628- 

1  See  Third  Biennial  Report  of  the  2647. 

State  Engineer,  1909-1910,  pp.  96-149.  i  Eev.  Codes,  1903,  Sees.  2648-2679, 

For  artesian  wells,  see  Sees.  1166-  2755-2760.  / 
1184. 

224— Klnn.  on  Irr. 
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must  be  taken,  and,  if  carried,  contracts  may  be  let  for  the  sinking 
of  such  wells,  assessments  levied  and  coUeeted  for  the  payment  of 
the  expenses  thereof.  And  it  is  further  provided  that:  "All  ar- 
tesian wells  constructed  under  the  provisions  of  this  article  shall  be 
owned  by  the  county  and  controlled  by  the  board  of  county  com- 
missioners." 

Sinking  of  Artesian  Wells  hy  CivU  Townships. — ^By  the  Act  of 
1891  it  is  also  provided  that*artesian  wells  may  be  sunk  by  civil 
townships.5 

General  provisions  are  also  made  for  the  distribution  of  the  water 
from  artesian  wells,  for  the  prevention  of  waste,  and  the  interfer- 
ence with  the  same. 

§  2036.  The  Carey  Act  in  South  Dakota.— It  was  not  until  1909 
that  the  State  of  South  Dakota  accepted  the  provisions  of  the  Carey 
Act.  By  the  Act  of  February  24  of  that  year  ^  the  provisions  of 
the  Carey  Act  were  accepted  and  measures  taken  for  its  operation. 
But,  as  reported  by  the  State  engineer,  these  operations  as  yet  have 
not  been  very  extensive.^  By  the  Act  a  board  was  created,  consist- 
ing of  three  members,  the  State  engineer,  State  Auditor,  and  the 
Commissioner  of  Schools  and  Public  Lands ;  the  board  to  be  known 
as  the  Carey  Land  Act  Board,  said  board  to  serve  without  compen- 
sation, and  of  which  the  State  engineer  is  ex  officio  chairman.  The 
usual  powers  are  granted  the  board  to  request  the  withdrawal  of  the 
lands  from  entry  and  to  make  contracts  for  the  construction  of  the 
reclamation  works.  The  contracting  company  may  sell  water  rights 
and  maintain  and  operate  the  works  until  90  per  cent  of  the  lands 
for  which  such  works  are  constructed  have  been  sold  and  paid  for, 
when  such  works  shall  be  turned  over  to  the  settlers,  who  shall  have 
the  right  thereafter  to  maintain  and  operate  them.  The  contractor 
is  given  the  right,  so  long  as  he  maintains  and  operates  the  works, 
to  charge  not  to  exceed  $1  per  annum  per  acre  for  the  cost  of  main- 
tenance, operation,  and  delivery  of  the  water. 

It  is  also  made  the  duty  of  the  board  to  aid  co-operative  projects. 
To  this  end  parties  desiring  to  incorporate  as  a  co-operative  irriga- 
tion association  for  the  purpose  of  reclamation  of  arid  lands  by  their 

6  Eev.  Codes,  1903,  Sees.  2680-2730.         For  the  full  discussion  of  the  Carey 
1  Laws,  1909,  Chap.  79,  p.  135.  Act,  see  Sees.  1312-1336. 

2  See  Sec.  2025. 
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own  labor  may  organize  for  that  purpose.  Each  member  shall 
subscribe  to  one  share  of  stock  for  each  forty-acre  tract  of  land  to 
be  filed  upon  and  reclaimed  by  him,  and  the  total  number  of  shares 
shall  be  limited  to  one  share  for  each  forty  acres.  The  works  may 
then  be  constructed  by  such  association,  and  the  usual  reclamation 
proceeded  with  by  the  settler,  upon  proof  of  which  the  patents  issue 
direct  to  each  stockholder. 

"Water  rights  for  said  lands  shall  be  appurtenant  to  and  insep- 
arable from  the  legal  subdivisions  for  which  it  is  appropriated." 

The  feasibility  of  all  projects  must  be  passed  upon  by  the  State 
engineer  and  by  the  board  before  the  same  will  be  ratified  and  the 
selection  made. 

Any  citizen  of  the  United  States  over  the  age  of  21  years  may 
make  application.  The  application  must  be  accompanied  with  25 
cents  per  acre  for  the  land  entered ;  the  balance  must  be  paid  upon 
final  proof.  The  price  fixed  for  the  land  is  not  less  than  50  cents 
nor  more  than  $2.50  per  acre,  except  to  mutual  associations,  when 
the  additional  payment  shall  not  exceed  $1  per  acre.  The  applica- 
tion must  also  be  accompanied  with  a  water  right  contract  with  the 
contracting  company,  which  is  given  the  usual  lien  for  the  payment 
thereof. 

§2037.  Provisions  in  aid  of  the  National  Reclamation  Act. — 
The  right  is  also  given  the  United  States  to  appropriate  the  waters 
in  the  State  under  the  provisions  of  the  National  Reclamation  Act.i 
And  the  sale  of  all  State  lands  under  such  projects  must  conform 
to  the  farm  units  as  specified  by  the  Reclamation  Service.^  Also, 
the  Act  approved  February  26, 1909,^  provides  for  the  organization 
of  water  users'  associations  under  the  laws  of  the  State  and  in  con- 
formity with  the  requirements  of  the  United  States  under  the 
Reclamation  Act.* 

§  2038.  Criminal  statutes — The  pollution  of  water. — The  crim- 
inal statutes  of  the  State  are  almost  identical  with  those  of  the  State 
of  North  Dakota  upon  the  subject.^ 

iLaws,  1907,  p.  384,  See.  37.  4  For  water  users'  associations,  see 

2  Laws,  1907,  p.  389,  See.  59.  Sees.  1281-1286. 

8  Laws,  1909,  p.  155.  1  Laws,  1907,  Sees.  51,  52,  54,  55. 

For  North  Bakota,  see  See.  1956. 


3572  SOUTH  DAKOTA. 

Upon  the  subject  of  the  pollution  of  water  it  is  provided  that 
the  throwing  of  any  gas,  tar,  or  refuse  of  any  gas  house  or  factory, 
or  the  placing  or  causing  to  be  placed  any  manure,  offal,  carcasses 
of  animals,  or  other  deleterious  substances  into  any  river,  stream,  or 
lake  in  the  State,  or  upon  the  banks  thereof,  is  a  misdemeanor  and 
punishable  by  a  fine  of  not  less  than  $10  nor  more  than  $100,  or  by 
imprisonment  in  the  county^  ail. 

It  is  further  provided:  "This  Act  shall  not  be  construed  as  to 
interfere  with  or  prevent  any  necessary  or  legitimate  mining  opera- 
tions or  sewage  system."  ^ 

§  2039.  Riparian  rights  in  the  State. — ^What  has  been  said  rela- 
tive to  riparian  rights  in  North  Dakota  apply  with  equal  force  to 
those  rights  in  South  Dakota.^  The  old  common  law  as  to  the  right 
of  a  riparian  owner  to  the  undiminished  flow  of  a  stream  running 
by  his  lands,  without  the  actual  use  thereof,  may  be  deemed  as  abro- 
gated by  the  Water  Code  of  1907,  with  the  exception  of  such  rights 
as  had  vested  prior  to  that  date.  That  section  of  the  Water  Code 
which  declares:  "Any  person,  association,  or  company  who  may 
have  or  hold  any  possession,  right,  or  title  to  any  agricultural  lands 
within  the  limits  of  this  State  shall  be  entitled  to  the  usual  enjoy- 
ment of  the  waters  of  the  streams  or  creeks  in  said  State,"  etc., 
should  be  construed  with  previous  sections  of  the  same  code,  wherein 
it  is  declared  that  all  waters  within  the  State  belong  to  the  public, 
and  are  subject  to  appropriation  for  beneficial  use,  and  that  such 
use  shall  be  the  basis,  the  measure,  and  the  limit  of  the  right.^ 
Even  two  years  before  the  Water  Code  was  adopted  it  was  held  by 
the  Supreme  Court  of  the  State  that  the  right  of  a  riparian  owner 
to  appropriate  the  water  of  a  stream  for  irrigation  purposes  was 
limited  to  the  amount  actually  used  by  him  for  proper  irrigation 
purposes  within  a  reasonable  time  after  his  settlement  on  the  land.' 

2EeT.   Codes    S.   D.,    1903;    Penal  8  Stenger  v.  Tharp,  17  S.  D.  13,  94 

Code,  Sees.  445-448.  N.  W.  Eep.  402. 

1  For  riparian  rights  in  North  Da-  See,  also, '  Lone  Tree  D.  Co.  t.  Cy- 
kota,  see  Sec.  1957.  clone  D.  Co.,  15  S.  D.  519,  91  N.  W. 

2  See  Laws,  1907,  p.  382,  Sec.  31,  Eep.  352 ;  Metcalf  v.  Nelson,  8  3.  D. 
as  amended  by  Laws,  1911,  p.  468,  in  87,  65  N.  W.  Eep.  911,  59  Am.  St. 
connection  with  Laws,  1907,  p.  373,  Eep.  746;  Lone  Tree  D.  Co.  v.  Eapid 
Sees.  1,  2.  City  etc.  Co.,  16  S.  D.  451.  93  N.  W. 
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This  decision  was  in  itself  a  repudiation  of  the  common  law  doctrine 
that  a  riparian  owner  was  entitled  to  the  undiminished  flow  of  the 
stream  that  flowed  by  his  land,  as  a  part  and  parcel  thereof,  and 
that  regardless  of  the  question  of  use. 

Eep.  650;  Stenger  v.  Tharp,  17  S.  D.      85;   Driscoll  t.  Eebb,  22  S.  D.  242, 
13,  94  N.  W.  Eep.  402;  Eedwater  etc.      117  N.  W.  Eep.  135. 
Co.  Y.  Seed,  26  S.  D.  466,  128  N.  W.         But  see  Sturr  v.  Beck,  133  TT.  8. 
Sep.  702;  Eedwater  etc.  Co.  t.  Jones      541,  33  L.  Ed.  761,  10  Sup.  Ct.  Eep. 

Co., S.  D, ,  130  N.  W.  Eep.     350,  decided  before  the  adoption  of 

the  water  code. 
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§  2040.  Particular  features  of  the  State.— Strictly  speaking, 
the  western  part  of  Texas  is  included  within  the  arid  region,  but 
since  the  greater  portion  of  that  State  is  semi-arid,  the  State  is 
properly  placed  in  that  class.  The  State,  with  its  vast  area  and 
greatly  diversified  topography  and  climate,  contains  lands  well 
adapted  to  the  cultivation  of  a  wide  variety  of  agricultural  products. 
The  arid  portion  of  the  State  may  be  described  as  belonging  to  the 
drainage  basins  of  the  Rio  Grande  and  Pecos  Rivers.  The  elevation 
of  this  portion  of  the  State  varies  from  two  to  six  thousand  feet,  and 
the  annual  precipitation  ranges  from  eight  to  .seventeen  inches. 
The  soil,  particularly  in  the  valley  of  the  Rio  Grande,  is  of  exceed- 
ing fertility,  and  when  sufficiently  watered  is  adapted  to  the  culti- 
vation of  almost  all  the  agricultural  products  of  the  temperate  and 
sub-tropical  climate.  The  water  of  this  territory  can  not  be  said 
to  be  distributed  with  any  degree  of  equality,  and  in  many  localities 
there  is  practically  no  water  for  the  vast  tracts  of  arid  lands.  ^ 

1  See  Report  of  Progress  on  Stream  Survey;  Surface  Water  Supply  of  the 

Measurements  for  the  Calendar  Year  Western    Gulf    of    Mexico    and    Bio 

1902,  by  F.  H.  Newell,  1903,  Part  III,  Grande  Drainages,  by  T.   U.   Taylor 

Western  Mississippi  and  Western  Gulf  and   W.    A.   Lamb,   District   Hydrog- 

Drainage,  Water   Supply  and  Irriga-  raphers,  1907,  Water  Supply  and  Irri- 

tion  Paper  No.  84,  U.  8.  Geological  gation  Paper  No.  210,  TJ.  S.  Geolog- 
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§  2041.  Irrigation  in  the  State. — Irrigation  along  the  Eio 
Grande  Valley,  as  is  the  ease  in  Arizona  and  New  Mexico,  is  of' 
ancient  origin.^  On  many  of  the  canals  now  in  use  the  methods  of 
irrigating  have  undergone  little  change  in  the  last  two  centuries. 
In  some  portions  of  Texas  irrigation  is  indispensable,  while  in  others 
it  is  found  to  be  a  very  useful  adjunct  to  the  rainfall  for  the  culti- 
vation of  crops  of  all  kinds,  including  those  of  cotton  and  rice.  The 
soil  in  general  is  fertile,  and  where  there  is  water  it  is  easily  acces- 
sible. The  science  of  irrigation  being  absolutely  essential  in  the 
arid  portion  of  the  State,  is  more  appreciated  there,  but  in  the  semi- 
arid  region  of  Central  Texas,  where  the  land  has  considerable  value 
without  irrigation,  the  value  of  the  waters  of  the  natural  streams, 
while  none  the  less  great,  is  not  so  fully  appreciated,  although  irri- 
gation would  double  the  already  munificent  productiveness  of  the 
soil.2 

According  to  the  census  of  1910  the  total  number  of  farms  irri- 
gated in  1909  within  the  State  was  4,907,  as  against  1,325  in  1899, 
an  increase  of  3,582,  or  270.3  per  cent.  The  total  acreage  irrigated 
in  1909  was  450,971  acres,  against  49,652  in  1899,  an  increase  of 
401,319  acres,  or  808.3  per  cent.  The  total  acreage  which  all  en- 
terprises were  capable  of  supplying  with  water  in  1910  was  693,496 
acres.  The  area  included  in  projects  either  completed  or  under  con- 
struction in  1910  was  1,252,935  acres.  The  above  figures  include 
acreage  in  the  cultivation  of  rice. 

The  acreage  irrigated  has  been  classified  according  to  the  charac- 
ter of  enterprise  by  which  it  was  controlled  as  follows:  Co- 
operative enterprises,  41,186  acres ;  rice  irrigation  enterprises,  other 

ieal  Survey;  Tlie  Geology  and  Water  1  For  ancient  irrigation  in  Arizona, 

Eesources  of  the  Western  Portion  of  see  Sees.  81,  1712. 

the  Panhandle  of  Texas,  by  Charles  For  irrigation  in  New  Mexico,  see 

N.   Gould,    1907,   Water   Supply   and  Sees.  83,  1925. 

Irrigation  Paper  No.  191,  U.  S.  Geo-  2  See  Irrigation  of  Eiee  in  XTnited 

logical  Survey;   Underground  Waters  States,   by   Prank   Bond   and   George 

of  Coastal  Plain  of  Texas,  by  Thomas  H.    Keeney,    1902,    Office    of    Experi- 

U.   Taylor,   1907,   Water   Supply   and  ment  Stations,  Bulletin  No.  113,  U.  S. 

Irrigation  Paper  No.  190,  TJ.  S.  Geo-  Dept.   of    Agriculture;    Irrigation   in 

logical   Survey;    Geology   and  Under-  South  Texas,  by  Aug.  J.  Bowie,  Jr., 

ground  Waters  of  Northeastern  Texas,  Separate   No.   6,  Eeprint  from  Office 

by  C.  H.  Gordon,  1911,  Water  Supply  of  Experiment  Stations,  Bulletin  No. 

Paper  No.  276,  U.  8.  Geological  Sur-  158,  U.  S.  Dept.  of  Agriculture! 
vey. 
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than  private  and  partnership,  198,622  acres;  other  commercial  en- 
terprises, 73,440  acres;  private  and  individual  rice  enterprises, 
88,065  acres;  private  and  partnership  enterprises,  49,658  acres. 
By  this  classification  286,687  acres,  or  63.6  per  cent  of  the  total  irri- 
gated area  in  1909,  is  shown  to  have  been  in  the  rice  belt.  No  lands 
were*  reported  irrigated  in  Texas  in  1909  by  the  United  States 
Reclamation  Service,  United  §tates  Indian  Service,  Carey  Act,  or 
irrigation  district  enterprises. 

There  is  nothing  upon  the  subject  of  waters  and  water  rights  in 
the  constitution  of  Texas. 

§2042.  Criticism  of  the  Texas  laws.— The  State  of  Texas, 
although  in  the  forefront  as  to  most  subjects,  has  not  kept  pace 
with  ier  sister  States  upon  the  subjects  of  irrigation  and  water 
rights.  This  may  be  from  the  fact,  as  stated  before,  that  the  cultiva- 
tion of  crops  by  irrigation  is  not  as  necessary  in  Texas  as  in  some  of 
the  other  States.  Although  some  of  the  laws  upon  the  subject  are 
admirable,  others  are  inadequate  and  out  of  date,  and  then,  again, 
there  is  a  great  deficiency  of  laws  which  should  have  been  passed, 
,  but  which  do  not  appear  in  the  statutes  of  the  State.  A  State  with 
the  natural  resources  and  the  many  streams  as  has  Texas,  should 
have  years  ago  adopted  the  law  of  State  control  or  the  State  admin- 
istration of  the  waters  flowing  within  its  boundaries.  There  should 
be  a  State  engineer,  and  a  State  board  of  irrigation  or  control. 

The  State  has  adopted  the  irrigation  district  law,  but  in  the  census 
of  1910  no  acreage  is  reported  as  having  been  irrigated  by  that  mode 
of  enterprise. 

The  regulating  of  irrigation  by  the  Commissioners'  Court  is 
pecxiliar  to  the  laws  of  the  State.  However,  this  law  seems  to  be 
giving  satisfaction,  especially  as  to  regulating  the  distribution  of 
the  waters  among  consumers  thereof  .i 

§  2043.  Title  to  waters  and  right  of  appropriation  and  use  of 
waters. — There  are  no  constitutional  provisions  of  the  State  of 
Texas  governing  or  regulating  waters  or  water  rights.  By  the  Act 
of  1895  ^  the  following  was  provided : 

1  For  regulating  the  mode  of  irri-  i  Laws,  1895,  p.  25. 

gation    in    commissioners'    court,    see 
Sec.  2048. 
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"The  unappropriated  waters  of  the  ordinary  flow  or  underflow 
of  every  running  or  flowing  river  or  natural  stream,  and  the  storm 
or  rain  waters  of  every  river  or  natural  stream,  canyon,  ravine, 
depression,  or  watershed  within  those  portions  of  the  State  of  Texas 
in  which,  hy  reason  of  the  insufficient  rainfall  or  by  reason  of  the 
irregularity  of  the  rainfall,  irrigation  is  beneficial  for  agricultural 
purposes,  are  hereby  declared  to  be  the  property  of  the  public,  and 
may  be  acquired  by  appropriation  for  the  uses  and  purposes  and  in 
the  manner  as  hereinafter  provided."  2 

By  the  Irrigation  District  Act  of  1905  it  is  also  provided: 

"The  use  of  all  water  required  for  the  irrigation  of  the  land  of 
any  district  formed  under  the  provisions  of  this  lawj  together  with 
the  rights  of  way  for  canals  and  ditches,  sites  for  reservoirs,  and 
aU  other  property  required  in  fully  carrying  out  the  provisions  of 
this  law,  is  hereby  declared  to  be  a  public  use,  subject  to  the  regula- 
tion and  control  of  the  State  in  the  manner  as  may  be  prescribed 
by  law.  "3 

"The  storm  or  rain  waters,  as  described  in  the  preceding  article, 
may  be  held  or  stored  in  dams,  lakes,  or  reservoirs  built  and  con- 
structed by  a  person,  corporation,  or  association  of  persons  for  irri- 
gation, mining,  milling,  the  construction  of  water  works  for  cities 
and  towns  or  stockraising,  within  those  portions  of  Texas  described 
in  the  foregoing  article ;  and  all  such  waters  may  be  diverted  by  the 
person,  corporation,  or  association  of  persons  owning  or  controlling 
such  dam,  reservoir,  or  lake  for  irrigation,  mining,  milling,  the  con- 
struction of  water  works  for  cities  and  towns,  and  stockraising.* 

"The  ordinary  flow  or  underflow  of  running  water  of  every  nat- 
ural river  or  stream  within  those  portions  of  Texas  described  in 
Article  4991  may  be  diverted  from  its  natural  channel  for  irriga- 
tion, mining,  milling,  the  construction  of  water  works  for  cities  and 
towns,  or  stockraising :  Provided,  that  such  flow  or  underflov/  shall 

2  Bev.  Civil  Stats.  Tex.,  1911,  Art.  W.  Eep.  967 ;  Hall  v.  Carter,  33  Tex. 

4991.  Civ.   App.    230,   77   8.   W.   Eep.    19; 

See,  also,  Tolle  v.  Correth,  31  Tex.  Biggs  v.  Leffingwell,  Tex.  Civ. 

362,  98  Am.  Dee.  540;   Flemming  v.  App.  ,  132  8.  W.  Eep.  902. 

Davis,  37  Tex.  173 ;  Ehodes  v.  White-         a  Eev.  Civil  Stats.  Tex.,  1911,  Art. 

head,  27  Tex.  304,  84  Am.  Dec.  631;  5088. 

Brown   v.   Baker,    55    Tex.    57;    Mc-         4  Eev.  Civil  Stats.  Tex.,  1911,  Art. 

Ghee  etc.  Co.  v,  Hudson,  85  Tex.  587,  4992. 

22  8.  W.  Eep.  389;   rev'd  Id.,  22  S. 
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not  be  diverted  to  the  prejudice  of  the  rights  of  the  riparian  owner 
without  his  consent,  except  after  the  condemnation  thereof  in  the 
manner  as  hereinafter  provided.^ 

' '  The  appropriation  of  water  must  be  either  for  irrigation,  min- 
ing, milling,  the  construction  of  water  works  for  cities  and  towns, 
or  stoekraising.® 

"As  between  appropriato^g,  the  first  in  time  is  the  first  in 
right.  "7 

It  is  also  provided  that  the  owner  whose  land  abuts  on  a  running 
stream  may  use  such  water  therefrom  as  may  be  necessary  for. 
domestic  purposes.    The  remainder  of  the  waters  of  rivers  and 
streams  can  only  be  appropriated  by  the  lawful  appropriator.* 

"All  surplus  water  of  a  running  stream  not  used  or  disposed  of 
as  provided  in  the  preceding  articles  shall  be  conducted  back  to 
the  stream  from  which  it  was  taken  through  a  ditch  or  canal  con- 
structed under  the  provisions  of  this  chapter,  or  through  a  natural 
channel  leading  back  to  the  stream."  ^ 

§  2044.  The  appropriation  of  water. — "Any  person,  firm,  asso- 
ciation of  persons,  or  corporation  may  acquire  the  right  to  and  ap- 
propriate for  irrigation  purposes  the  unappropriated  waters  of  the 
ordinary  flow  or  underflow  of  every  running  or  flowing  river  or 
natural  stream,  and  the  storm  or  rain  water  of  every  river  or  natural 
stream,  canyon,  ravine,  depression,  or  watershed  within  those  por- 
tions of  the  State  referred  to  in  Article  4991,  by  filing  a  sworn 
statement  in  writing,  to  be  recorded  as  provided  in  Article  4996, 
declariing  his  or  its  intention  of  appropriation  of  such  water." 
Said  statement  shall  also  show  approximately  the  number  of  acres 
of  land  proposed  to  be  irrigated ;  the  name  of  such  ditch  or  canal, 
the  point  at  which  the  headgate  will  be  situated;  the  size  of  the 
ditch  in  width  and  depth,  and  carrying  capacity  thereof  in  cubic 
feet  per  second  of  time ;  the  name  of  the  appropriator ;  the  name  of 
the  stream,  and  other  facts  set  forth  by  the  statute.^ 

5Eev.  Civil  Stats.. Tex.,  1911,  Art.  sEev.  Civil  Stats.  Tex.,  1911,  Art. 

4993.  5001. 

6Eev.  Civil  Stats.  Tex.,  1911,  Art.  9  Eev.  Civil  Stats.  Tex.,  1911,  Art. 

4994.  5005. 

7  Eev.  Civil  Stats.  Tex.,  1911,  Art.  i  Eev.  Civil  Stats.  Tex.,  1911,  Art. 

4995.  4998. 
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"Within  ninety  days  next  after  filing  of  said  statement  referred 
to  in  the  foregoing  articles  the  party  or  corporation  claiming  the 
right  to  appropriatethe  water  shaU  begin  actual  construction  of  the 
proposed  ditch,  canal,  dam,  lake,  or  reservoir,  and  shall  prosecute 
the  work  thereon  diligently  and  continuously  to  completion. 

"  'Completion,'  as  used  in  Article  4998,  is  hereby  defined  to  be 
the  conducting  of  the  water  in  the  main  canal  to  the  place  of  in- 
tended use.  "2 

§2045.  Corporations  and  companies. — "Corporations  may  be 
formed  and  chartered  under  the  provisions  of  this  chapter  and  of 
the  general  corporation  laws  of  the  State  of  Texas  for  the  purpose 
of  constructing,  maintaining,  and  operating  canals,  ditches,  flumes, 
feeders,  laterals,  reservoirs,  dams,  lakes,  and  wells,  and  of  conduct- 
ing and  transferring  water  to  all  persons  entitled  to  the  same  for 
irrigation,  mining,  milling,  to  cities  and  towns  for  water  works,  and 
for  stockraising,  and  for  the  purpose  of  building  storage  reservoirs 
for  the  collection  and  storage  water  for  the  purposes  before  men- 
tioned." All  such  corporations  are  given  full  power  and  authority 
to  make  contracts  for  the  sale  of  permanent  water  rights  and  to 
have  the  same  secured  by  liens  on  the  land  or  otherwise,  and  to 
lease,  rent,  or  otherwise  dispose  of  the  water  controlled  by  such 
corporation  for  such  time  as  may  be  agreed  upon.  "All  persons 
who  own  or  hold  a  possessory  right  or  title  to  land  adjoining  or  con- 
tiguous to  any  canal,  ditch,  flume,  or  lateral  constructed  and  main- 
tained under  the  provisions  of  this  chapter,  and  who  shall  have  se- 
cured a  right  to  the  use  of  water  in  said  canal,  ditch,  flume,  lateral, 
reservoir,  dam,  or  lake,  shall  be  entitled  to  be  supplied  from  such 
canal,  ditch,  flume,  lateral,  dam,  or  lake  with  water  for  irrigation 
of  such  land,  and  for  mining,  milling,  and  stockraising,  in  accord- 
ance with  the  terms  of  his  or  their  contract."  ^ 

It  is  further  provided  that  the  sale  of  a  permanent  water  right 
shall  be  an  easement  to  the  land  and  pass  with  the  title  thereof  .2 

"Every  canal  corporation,  for  the  purpose  of  irrigation,  shall 
have  power  to  cause  such  examination  and  survey  for  its  proposed 

2Eev.  CivU  stats.  Tex.,  1911,  Arts.  2  Rev.  Civil  Stats.  Tex.,  1911,  Art. 

4999,  5000.  5002. 

1  Eaywood    etc.    Co.    v.    Erp,   

Tex.  ,  146  S.  W,  Rep.  155. 
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canal  to  be  made  as  may  be  necessary  to  the  selection  of  the  most 
advantageous  route,  and  for  such  purpose,  by  its  officers,  agents,  or 
servants,  to  enter  upon  the  land  or  waters  of  any  person."  3 

"Every  person,  corporation,  or  association  of  persons  which  has 
heretofore  constructed,  or  which  may  hereafter  construct,  any  ditch, 
canal,  dam,  lake,  or  reservoir  for  the  purpose  of  irrigation,  and  who 
shall  lease  or  rent  the  watep  from  said  ditch,  canal,  dam,  lake,  or 
reservoir  to  any  person  or  association  of  persons  or  corporation 
owning  any  lands  subject  to  irrigation  from  any  such  ditch,  canal, 
lake,  dam,  or  reservoir,  such  person,  corporation,  or  association  of 
persons  owning  such  ditch,  canal,  lake,  dam,  or  reservoir  shall  have 
a  preference  lien,  superior  to  every  other  lien,  upon  the  crop  or 
crops  raised  upon  the  land  thus  irrigated  under  such  lease  or  con- 
tract."* 

Any  corporation  organized  under  the  above  provisions  for  the 
purpose  of  irrigation  shall  have  the  power  to  acquire  lands  by  vol- 
untary donation  or  purchase  or  in  payment  of  stock  or  water  rights 
and  to  dispose  of  all  such  land  and  other  property  and  to  borrow 
money,  issue  bonds,  and  to  mortgage  all  its  property  for  the  pay- 
ment of  any  debts  contracted  for  the  same.^ 

§  2046.  Ditches  and  canals  and  rights  of  way  therefor. — ' '  Every 
person,  corporation,  or  association  of  persons  who  have  constructed, 
or  may  hereafter  construct,  any  ditch,  canal,  reservoir,  dam,  or  lake 
for  the  purposes  named  in  this  chapter,  and  taking  the  water  from 
any  natural  stream,  storage  reservoir,  dam,  or  lake,  within  ninety 
days  after  Commencement  of  such  construction,  must  file  and  cause 
to  be  recorded  in  the  office  of  the  county  clerk  of  the  county  where 
the  headgate  of  such  ditch  or  canal  may  be  situated,  or  to  which 
'  said  county  may  be  attached  for  judicial  purposes,  in  a  well-bound 
book  to  be  kept  by  said  clerk  for  that  purpose,  a  sworn  statement  in 
writing,"  showing  approximately  the  number  of  acres  of  land  that 
will  be  irrigated,  the  name  of  such  ditch  or  canal,  the  point  at  which 
the  headgate  thereof  is  situated,  the  size  of  the  ditch  or  canal,  and 
carrying  capacity  thereof  in  cubic  feet  per  second  of  time,  the  name 

3  Rev.  Civil  Stats.  Tex.,  1911,  Art.  BEev.  Civil  Stats.  Tex..  1911,  Art. 

5003.  5010, 

4Eev.  Civil  Stats.  Tex.,  1911,  Art. 
5009. 
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of  the  stream  from  which  said  water  is  taken,  and  other  essential 
facts  prescribed  by  the  statute.  ^ 

"By  compliance  with  preceding  articles  the  claimant's  right  to 
the  use  of  water  relates  back  to  the  time  when  the  work  of  excava- 
tion or  construction  was  commenced  on  said  ditch,  canal,  reservoir, 
dam,  or  lake ;  provided,  that  a  failure  to  file  such  statement  shall  in 
nowise  work  a  forfeiture  of  such  heretofore  acquired  rights,  nor 
prevent  such  claimants  of  such  heretofore  acquired  rights  from 
establishing  such  rights  in  the  courts."  2 

All  corporations  and  associations  formed  for  the  purpose  of  irri- 
gation and  other  useful  purposes  involving  the  right  to  the  use  of 
water  are  given  the  right  of  way  over  the  public  lands  of  the  State 
for  the  construction  of  the  necessary  works.^ 

Eights  of  way  are  also  given  across  highways,  "provided,  that  if 
any  public  road  or  highway  or  public  bridges  should  be  upon  the 
ground  necessary  for  the  damsite,  reservoir,  or  lake,  it  shall  be  the 
duty  of  the  commissioners'  court  to  change  said  road  and  to  remove 
such  bridges  that  the  same  may  not  interfere  with  the  construction 
of  the  proposed  dam,  reservoir,  or  lake;  provided,  further,  that 
the  expense  of  making  such  change  shall  be  paid  by  the  person,  firm, 
or  corporation  owning  such  damsite,  lake,  reservoir,  or  canal.* 

"Unless  such  person,  association  of  persons,  or  corporation  shall 
fence  their  said  ditch,  canal,  reservoir,  dam,  or  lake  and  keep  the 
same  securely  fenced,  then  there  shall  accrue  in  their  favor  no  cause 
of  action  against  owners  of  live  stock  for  any  trespass  thereon. 

"Such  canal  corporation,  for  the  purpose  of  irrigation,  shall  have 
power  to  construct  its  canal  across,  along,  or  upon  any  stream  of 
water."" 

§2047.  Adjudication  of  existing  rights.— Under  the  law  of 
Texas  the  adjudication  of  existing  water  rights  between  claimants 
under  the  doctrine  of  appropriation  and  between  such  claimants  and 
those  claiming  the  water  by  virtue  of  riparian  ownership  is  entirely 
left  to  the  courts  under  the  equity  procedure. 

lEev.  CiTil  stats.  Tex.,  1911,  Art.  4Eev.  Civil  Stats.  Tex.,  1911,  Art. 

4996.  5006. 

2  Eev.  Civil  Stats.  Tex.,  1911,  Art.  5  Eev.  Civil  Stats.  Tex.,  1911,  Arts. 

4997.  5007,  5008. 

3  Eev.  CivU  Stats.  Tex.,  1911,  Art. 
5004. 
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§  2048.  Begulating  the  mode  of  irrigation  in  commissioners' 
courts. — Texas  has  a  law  peculiar  to  itself,  regulating  the  mode 
of  the  distribution  of  waters  for  irrigation,  through  the  means  of 
the  "commissioners'  court."  This  court  consists  of  four  commis- 
sioners of  each  county,  together  with  the  County  Judge.  ^ 

Relative  to  the  regulating  of  the  mode  of  irrigation,  it  is  pro- 
vided : 

w 

"The  commissioners'  courts  are  authorized  to  order,  regulate,  and 
control  the  time,  mode,  and  manner  of  erecting,  repairing,  cleaning, 
guarding,  and  protecting  the  dams,  ditches,  roads,  and  bridges  be- 
longing to  any  irrigation  farms  and  property,  and  the  fences  or 
other  like,  protection  in  and  around  such  farms ;  provided,  that  such 
farms,  dams,  ditches,  and  fences  be  owned  conjointly  by  two  or 
more  different  persons;  and,  further  provided,  that  the  same  be 
situated  outside  of  a  corporation  having  jurisdiction  thereof. 

' '  Said  courts  shall  have  power  to  establish  all  needful  police  reg- 
ulations for  the  government  and  control  of  irrigation  farms  and 
property;  and  said  courts  may  assess  and  collect  fines  for  breaches 
of  any  regulations  established  by  them  or  by  the  joint  owners  of 
such  farms  and  property,  or  recognized  by  said  court  as  consistent 
with  ancient  usage  and  the  law  of  the  State ;  said  courts  may  order 
meetings  of  joint  owners  for  the  election  of  commissioners  and  other 
officers,  and  for  the  consideration  of  any  of  their  other  interests, 
and  the  said  court  may  proceed  and  elect  said  officers,  and  may 
regulate  the  right  of  way,  the  stoppage  and  passage  of  the  water, 
and  the  right  distribution  of  the  shares  of  said  water;  they  may 
forbid  the  running  of  stock  at  large  on  the  common  farm ;  they  may 
fine  for  taking  water  out  of  turn  and  for  carelessness  and  wanton- 
ness in  overfiowing  roads  and  neighboring  lands,  and  generally  they 
may  do,  or  cause  to  be  done,  what  they  may  consider  just  and  need- 
ful or  beneficial  to  the  joint  owners. 

"If  any  owner  of  a  suerte  or  subdivision  lot  in  said  farm  shall 
fail  or  refuse  to  do  or  pay  his  proportion  of  labor  and  expense  in 
and  on  any  dam,  ditches,  fences,  bridges,  or  other  needful  appur- 
tenances to  such  irrigation  farms,  the  commissioners'  court  may 
lease  said  suerte ;  provided,  that  such  leasing  shall  he  at  public  out- 
cry, after  ten  or  more  days  of  due  public  notice,  and  to  the  persons 

1  For  the  organization,  powers,  and  duties  of  said  court,  see  Eev.  Civil  Stats. 
Tex.,  1911,  Arts.  2236-2282. 
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bidding  the  shortest  teriji,  not  to  exceed  four  years,  who  shall  give 
good  security  to  discharge  faithfully  all  such  charge  and  work. 

"Upon  the  application  of  the  owners  of  any  suitable  lands  and 
water,  and  the  assurance  and  proper  security  given  to  the  county,  if 
required  by  said  court,  that  no  injury  will  result  to  the  public 
health,  the  commissioners '  courts  are  authorized  by  decree  to  license 
and  permit  any  such  owners  to  proceed  and  dam  the  water,  and  to 
ditch,  fence,  and  irrigate  their  lands ;  provided,  that  joint  pwners 
of  all  irrigation  farms  shall  be  liable  for  damages  done  to  the  public, 
or  to  any  person,  by  reason  of  the  overflow  of  such  irrigation  water ; 
suit  to  be  brought  against  the  person  occasioning  the  injury,  or  in 
such  other  way  as  may  be  sanctioned  by  said  court. ' '  ^ 

The  right  of  eminent  domain  is  granted  under  the  provisions  of 
the  Act  and  the  court  given  the  power  to  proceed  and  assess  the 
damages. 

"Where  the  health  of  the  community  may  be  injured  by  irrigation 
or  the  damming  up  of  water,  the  commissionBrs'  courts,  after  due 
and  mature  hearing  and  consideration,  may  decree  the  discontinu- 
ance, ' '  and  they  shall  proceed  and  break  up  and  discontinue  all  such 
dams,  ditches,  and  irrigation  whether  the  same  have  been  heretofore 
ever  so  long  in  existence  or  may  hereafter  be  started." 

In  counties  where  the  commissioners'  courts  may  decree  and  ad- 
judge that  fences  around  immigration  farms  may  be  dispensed 
with,  they  may  make  aU  fair,  equal,  and  proper  regulations  for  the 
keeping  up  or  herding  of  cattle  and  other  stock  for  the  security  and 
protection  of  the  crops  an\i  farms.^ 

§  2049.  Irrigation  district  law. — Texas  has  also  adopted  the 
irrigation  district  law,  based  largely  upon  the  "Wright  Law  of  Cali- 
fornia, although  according  to  the  reports  of  the  last  census,  there 
was  no  area  irrigated  under  these  districts.  ^ 
Relative  to  the  organization  of  such  districts  it  is  provided: 
"A  majority  in  numbers  of  the  holders  of  title,  or  evidence  of 
title,  to  lands  susceptible  of  irrigation  from  a  common  source  and 
by  the  same  system  of  works,  such  holders  of  title,  or  evidence  of 

2  Bev.  Civil  Stats.  Tex.,  1911,  Arts.  i  For  the  irrigation  district  Act, 
4984-4987.  see  Rev.  Civil  Stats.  Tez.,  1911,  Arts. 

3  Bev.  Civil  Stats.  Tex.,  1911,  Arts.  5012-5107. 
4988-4990. 
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title,  representing  a  majority  in  value  of  said  land,  according  to 
the  county  assessment  roU  or  roUs  for  the  year  last  preceding,  may 
propose  the  organization  of  an  irrigation  district  under  the  pro- 
visions of  this  law." 

A  petition  must  be  presented  to  the  commissioners'  court  of  the 
county  2  in  which  the  lands  within  the  proposed  district  or  the 
greater  portion  thereof  are  situated,  signed  by  the  required  number 
of  holders  of  title,  and  representing  the  requisite  majority  in  value 
of  said  lands,  which  petition  shall  set  forth  the  facts  in  general  as 
prescribed  by  the  California  law.^  The  commissioners'  court  must 
upon  notice,  hear  said  petition  and  grant  or  refuse  the  same.  If 
granted,  an  election  must  be  called  and  held  in  the  usual  manner. 
The  other  provisions  of  the  Act  relative  to  of&eers,  general  elections, 
the  issue  and  sale  of  bonds,  and  taxation  and  assessments  are  largely 
the  same  as  the  California  law. 

It  is  provided  that  assessments  must  be  made  on  aU  property  in 
the  district,  in  the  following  language:  "The  assessor  must,  be- 
tween the  first  Monday  in  March  and  the  first  Monday  in  June  in 
each  year,  assess  aU  property  in  the  district,  to  the  persons  who 
own,  claim,  have  the  possession  or  control  thereof,  at  its  full  value. 
Any  property  which  may  have  escaped  the  payment  of  assessment 
for  any  year  shall,  in  addition  to  the  assessment  for  the  then  current 
year,  be  assessed  for  such  year  with  the  same  effect  and  with  the 
same  penalties  as  are  provided  for  such  current  year."  * 

It  is  also  provided  that  the  boundaries  of 'the  district  may  be 
changed  by  including  or  excluding  certain  territory.^ 

Relative  to  the  regulation  and  use  of  water  it  is  provided : 

"The  use  of  aU  water  required  for  the  irrigation  of  the  land  of 
any  district  formed  under  the  provisions  of  this  law,  together  with 
the  rights  of  way  for  canals  and  ditches,  sites  for  reservoirs,  and 
all  other  property  required  in  fuUy  carrying  out  the  provisions  of 
this  law,  is  hereby  declared  to  be  a  public  use,  subject  to  the  regula- 
tion and  control  of  the  State,  in  the  manner  as  may  be  prescribed 
by  law.  "6 

2  For    commissioners'     courts,     see         *Eev.  Civil  Stats.  Tex.,  1911,  Ait. 

Sec.  2048.  5054. 

8  For  California  irrigation  district  S  Eev.  Ciyil  Stats.  Tex.,  1911,  Arts, 

laws,  see  Sec.  1755.  5065-5087. 

For  a  full  discussion  upon  irriga-         6  Bev.  Civil  Stats.  Tex.,  1911,  Art. 

tion  districts,  see  Chap.  70,  Sees.  1386-  5088. 
1432. 
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It  is  also  provided  that  the  water  shall  be  apportioned  ratably 
to  each  land  owner  upon  the  basis  of  the  ratio  which  the  last  assess- 
ment of  such  owner  for  district  purposes  within  said  district  bears 
to  the  whole  sum  assessed  upon  said  district.  In  times  of  scarcity 
water  must  be  apportioned  according  to  the  amounts  necessary  to 
the  different  localities  as  the  water  commissioners  may  in  their  judg- 
ment think  best.  Navigation  must  not  be  impaired  through  any  of 
the  projects  under  the  Act.  The  remaining  provisions  of  the  Act 
are  practically  the  same  as  those  of  California.'^ 

§  2050.  Drainage  and  drainage  districts. — ^Under  the  proper 
proceedings  had,  the  conmiissioners'  court  is  authorized  to  construct 
drains  for  the  drainage  of  the  lands  within  their  respective  coun- 
ties.i 

There  are  also  provisions  for  the  organization  of  drainage  dis- 
tricts included  in  one  or  more  counties,  and  also  one  or  more  of  such 
districts  in  each  county .2  These  Acts  largely  follow  the  California 
Eeclamation  District  Act.^ 

§  2051.    Acts  in  aid  of  the  National  Reclamation  Act. — ^In  aid 

of  the  National  Eeclamation  Act  it  is  provided : 

"Where,  in  the  examination,  survey,  or  construction  of  any  irri- 
gation or  reclamation  project  under  the  provisions  of  the  Act  of 
Congress,  approved  June  17,  1902,  thirty-second  statutes,  388, 
known  as  the  Reclamation  Act,  it  shall  be  found  advisable  or  neces- 
sary to  irrigate  or  reclaim  lands  within  limits  of  the  State  of  Texas, 
the  Secretary  of  the  Interior  is  authorized  to  make  all  necessary 
examinations  and  surveys  for,  and  to  locate  and  construct  irrigation 
or  reclamation  works  within  said  State,  and  to  perform  ahy  and  all 
acts  necessary  to  carry  into  effect  the  provisions  of  the  Reclamation 
Act  as  to  such  lands,  subject  to  all  the  provisions,  limitations, 
charges,  terms,  and  conditions  of  the  said  Reclamation  Act."  ^ 

7Eev.  Civil  Stats.  Tex.,  1911,  Arts.     ,  149  S.  W.  Eep.  381;  Parker  v. 

5089-5107.  Harris, Tex.  Civ.  App. ,  148 

lEev.  Civil  Stats.  Tex.,  1911,  Arts.      S.  W.  Eep.  351;   Spalding  v.  Haley, 

2477-2541.  Tex.  Civ.  App.  ,  142  S.  W. 

2Eev.  Civil  Stats.  Tex.,  1911,  Arts.     Kep.  172. 

2542-2625.  1  Eev.  Civil  Stats.  Tex.,  1911,  Art. 

3  See  Sec.  1757;  Wharton  Drainage     5011. 

Dist.  V.  Higbee,  Tex.  Civ.  App. 

225 — Klnn.  on  Irr, 
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§  2052.  Duties  of  the  commissioner  of  agriculture  relative  to 
irrigation. — By  the  Act  of  1909, ^  it  is  provided:  "It  shall  be  the 
duty  of  the  commissioner  of  agriculture  to  prepare  and  make  public 
reports  on  the  present  system  of  irrigation  now  in  operation  in  this 
State,  the  cost  of  maintenance  and  operation  of  the  same,  the  char- 
acter and  kind  of  irrigation  plants  which  result  in  the  greater  sav- 
ing to  the  users  of  water,  th^ class  and  character  of  water  contracts 
entered  into  by  the  various  canal  companies;  he  shall  also  inquire 
into  the  reasonableness  and  fairness  of  rates  being  charged  for  water 
by  the  various  canal  companies  in  this  State,  and,  from  time  to  time, 
shall  make  public  the  result  of  his  inquiries;  he  shall  collect  and 
publish  statistics  and  other  information  regarding  the  irrigation 
of  rice  and  other  crops  as  may  be  of  benefit  in  developing  and  col- 
laborating a  more  eflScient  system  of  laws  safeguarding  and  defining 
the  rights  of  users  and  sellers  of  water  for  irrigating  purposes ;  and 
he  shall  make  up  and  file  an  annual  report  on  same  with  such 
recommendations  as  he  may  deem  beneficial  to  the  industry,  which 
report  shall  be  filed  with  the  Governor  and  transmitted  to  the  legis- 
lature. 

"The  commissioner  of  agriculture  is  hereby  empowered  and  au- 
thorized to  employ  a  competent  engineer  and  expert,  possessing  a 
practical  knowledge  of  the  application  of  irrigation  to  the  raising  of 
rice  and  other  crops,  for  the  purpose  of  assisting  him  in  performing 
the  duties  required  of  him  in  the  preceding  article." 

§  2053.  Riparian  rights  in  Texas. — Riparian  rights  are  recog- 
nized and  protected  to  a  certain  extent  in  the  State  of  Texas,  al- 
though in  the  arid  portion  of  the  State,  these  rights  are  not  as 
strictly  enforced  against  appropriators  for  irrigation  as  they  are 
enforced  in  the  eastern  and  more  humid  portions  of  the  State. 
There  is  a  different  rule  governing  the  arid  and  humid  portions  of 
the  State.i 

1  Eev.  Civil  Stats.  Tex.,  1911,  Arts.  Eosa  v.  Pecos  etc.  Co., Tex.  Ciy. 

4448,  4449.  App. ,  92  S.  W.  Eep.  1014;  Cape 

1  See  Barrett  v.  Metcalf,  12   Tex.  v.  Thompson,  21  Tex.  Civ.  App.  681, 

Civ.   App.   247,  33   S.  W.  Eep.   758;  53  S.  W.  Eep.  368;  Baker  v.  Brown, 

Watkins  L.  Co.  v.  Clements,  98  Tex.  55  Tex.  377;  Mud  Creek  Irr.  Dist.  v. 

578,  86  S.  "W.  Eep.  733,  70  L.  E.  A.  Vivian,  74  Tex.  170,  11  S.  W.  Eep. 

964,    107   Am.    St.   Eep.    673;    Santa  1078;   Ehodes  v.  Whitehead,  27  Tex. 
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It  will  also  be  noticed  that  the  laws  of  Texas  under  the  authorities 
cited,  give  the  upper  riparian  proprietor  a  sort  of  preference  right 
to  the  use  of  water,  especially  if  the  inception  of  his  right  was  prior 
in  time. 

304,    84    Am.    Deo.    631;    Fulton    v.     Eep.  398  j   Haas  v.  Chusard,  17  Tex. 
Frandolig,  63  Tex.  330;  McGhee  etc.     S88. 
Co.  T.  EudBon,  85  Tex.  587,  22  S.  W. 
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§  2054.  Particular  features  of  the  State. — ^We  must  take  into 
consideration  in  this  connection  the  fact  that  Utah  in  its  natural 
state  and  condition  was  considered  but  little  less  than  a  desert.  Its 
streams  capable  of  being  utilized  are  in  general  small ;  and  its  val- 
leys, hemmed  in  as  they  are  by  lofty  ranges  of  the  Roeky  Mountains 
which  draw  the  moisture  from  the  clouds,  are  naturally  most  arid. 
The  northern  and  western  parts  of  the  State  lie  within  the  Great 
Basin  of  the  continent  from  which  no  water  escapes  except  by  evap- 
oration. In  general,  the  Great  Basin  has  an  elevation  of  over  4200 
to  6000  feet  above  the  sea  level  and  is  surrounded  by  mountains 
attaining  altitudes  of  over  8000  to  13,000  feet.  It  is  a  broad  area 
of  arid  surface,  containing  many  independent  drainage  districts. 
Within  its  territories  are  a  number  of  mountain  ridges  of  no  great 
length,  having  a  general  northerly  direction.  Between  these  ranges 
are  smooth  valleys,  the  floors  of  which  are  built  of  the  debris  washed 
down  from  the  surrounding  mountains. 

(3588) 
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The  eastern  portion  of  the  State  is,  in  general,  better  watered,  its 
principal  streams  being  Green  River  and  its  tributaries.  This  is  a 
portion  of  the  drainage  basin  of  the  Colorado  Eiver  and  is  usually 
distinguished  by  lofty  plateaus  and  deep  canyons,  with  the  water 
itself  many  hundred  feet  below  the  surrounding  country.  The 
"Wasatch  Range  of  moi:ntains  runs  in  a  general  north  and  south 
direction  through  the  center  of  the  northern  half  of  the  State, 
wringing  from  the  clouds  the  moisture,  thus  preventing  any  great 
precipitation  in  the  vaUeys.  But  in  the  winter,  the  moisture  in  the 
shape  of  snow,  being  stored  up  in  the  mountains  until  needed,  ren- 
ders the  farming  communities  in  the  valleys  very  prosperous.  The 
small  streams  issuing  from  this  great  range  have  cut  through  the 
mountains  and  as  a  general  rule  pour  their  waters  toward  the  west, 
ultimately  flowing  into  the  Great  Salt  Lake.  This  lake  is  but  the 
remnant  of  a  great  body  of  fresh  water  which  occupied  aU  the 
valleys  of  western  Utah,  and  from  whence  came  the  rich  sediment 
which  renders  the  broad  bottom  lands  so  fertile.  The  valleys  sit- 
uated at  the  base  of  this  range  of  mountains,  although  exceedingly 
arid  in  climate,  receive  many  streams  which  carry  a  large  part  of 
the  precipitation  which  has  fallen  upon  the  highest  summits,  and 
are  thus  most  favorably  situated  for  cheap  and  effective  irrigation. 
The  valleys  farther  to  the  west,  however,  though  equally  fertile,  do 
not  receive  streams  as  large  or  permanent  from  the  fact  that  the 
mountains  bounding  them  are  of  less  altitude.  ^ 

§  2055.  Irrigation  in  the  State. — ^A  peculiar  interest  attaches  to 
the  Great  Basin  in  Utah  from  the  fact  that  it  is  the  location  of  the 
first  irrigation  enterprise  in  this  country,  by  English  speaking  peo- 

1  See   Seepage   Water   in   Northern  The  Great  Basin,  by  E.  C.  La  Ru« 

Utah,  by  Samuel  Fortier,  Water  Sup-  and  F.  F.  Henshaw,  1910-1911,  Water 

ply  and  Irrigation  Paper  No.  7,  TJ.  8.  Supply    Papers    Nos.    250    and    270, 

Geological    Survey;     Surface    Water  1910-1911,  XT.   S.   Geological   Survey; 

Supply  of  the  Great  Basin  Drainage,  Ground  Water  in  Juab,  Millard,  and 

by  E.  C.  La  Eue,  Thomas  Grieve,  Jr.,  Iron  Counties,  Utah,  by  Oscar  Mein- 

and  Henry  ThurteU,  District  Hydrog-  zer,    1911,   Water   Supply   Paper   No. 

raphers,   1908,   Water    Supply   Paper  277,  U.  S.  Geological  Survey;  Under- 

No.   212,    U.    S.    Geological    Survey;  ground  Water  in  Sanpete  and  Central 

The  Colorado  Eiver  Basin,  by  W.  B.  Sevier  Counties,  Utah,  by  G.  B.  Eich- 

Preeman   and   E.    H.    Bolster,    1910-  ardson,  Water  Supply  Paper  No.  199, 

1911,  Water  Supply  Papers  Nos.  249  U.  S.  Geological  Survey, 
and   269,   U.    S.    Geological    Survey; 
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pie.  In  1847,  the  Mormon  pioneers  turned  the  waters  of  City 
Creek  over  the  arid  soil  upon  what  is  now  Salt  Lake  City.  In  an 
earlier  portion  of  this  work,  we  have  related  something  of  the 
history  of  irrigation  hy  the  Mormon  settlers.^ 

Utah  also  occupies  the  central  position  in  the  arid  region  and, 
therefore,  the  details  of  irrigation  therein  possess  more  than  ordi- 
nary interest,  from  the  fact  that  they  represent  conditions  inter- 
mediate between  those  of  the  north  and  south,  the  east  and  the 
west.  Besides  this,  the  irrigation  methods  and  systems  were  devel- 
oped by  men  who,  unaided  by  capital  or  previous  experience,  intro- 
duced methods  of  their  own,  and,  taught  by  repeated  failures, 
finally  achieved  success.  The  country  being  arid  in  the  highest 
degree,  the  value  of  the  land  is  dependent  wholly  upon  the  amount 
of  water  to  which  it  is  entitled,  the  most  fertile  areas  being  almost 
valueless  without  water.  In  the  early  days,  Utah  offered  a  striking 
contrast  to  the  rest  of  the  arid  region  in  the  details  of  the  customs 
of  the  distribution  of  waters  according  to  priority  of  rights  and 
also  in  the  regulation  and  control  by  the  irrigator.  Prior  to  the 
year  1900,  with  few  exceptions,  the  canals  and  systems  .of  ditches 
had  been  built  by  farmers  and  were  controlled  by  them  in  every 
minute  detail.  The  majority  of  the  water  disputes  between  the 
Mormons  were  settled  in  an  arbitrary  manner  by  the  bishops'  courts. 

The  point  has  long  since  been  reached  in  the  State,  when  all  the 
easily  available  water  has  been  appropriated  and  the  increase  of  the 
cultivated  area  has  been  due  to  the  storage  of  the  flood  waters  and 
a  more  careful  utilization  of  the  available  supply.  In  nearly  every 
valley  in  Utah  there  is  now  more  land  under  cultivation  than  there 
is  water  to  matur«  the  crops  in  all  years.  The  principle  was  early 
established  among  the  farmers  of  the  then  Territory,  that  those  who 
first  made  use  of  the  water  should  ever  afterward  be  entitled  to  a 
sufficient  amount  to  irrigate  the  area  of  land  originally  cultivated  by 
them;  and  the  later  comer,  whenever  scarcity  occurred,  could  not 
take  the  water  until  those  enjoying  prior  rights  had  satisfied  their 
needs,  the  later  comer  being  the  first  to  be  deprived  and  those  set- 
tling before  him  losing  their  water  supply  in  succession  in  the 
converse  order  of  their  acquisition  as  the  flow  of  the  stream  became 
less  and  less.^ 

1  See  Sees.  243-246.  wood  Creek,  Utah,  by  Special  Agent 

2  See  Duty  of  Water  on  Big  Cotton-      E.  C.  Gemmell,  State  Engineer,  Office 
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According  to  the  Census  Report  for  1910  the  total  number  of 
farms  irrigated  in  the  State  of  Utah  in  1909  was  19,709,  against 
17,924  in  1899,  an  increase  of  1,785,  or  10  per  cent. 

The  total  area  irrigated  in  1909  was  999,410  acres,  against  629,293 
acres  in  1899,  an  increase  of  370,117  acres,  or  58.8  per  cent.  The 
total  acreage  which  all  enterprises  were  capable  of  supplying  with 
water  in  1910  was  1,250,240  acres.  The  acreage  included  in 
projects  either  completed  or  under  construction  in  1910  was 
1,947,625  acres.  This  indicates  the  area  which  will  be  available 
within  the  next  few  years  for  the  extension  of  irrigation,  and  shows 
that  the  area  irrigated  can  be  almost  doubled  without  the  construc- 
tion of  additional  works. 

The  acreage  irrigated  in  1909,  classified  by  the  type  of  enterprises, 
is  reported  as  follows :  Under  United  States  Indian  Service,  11,520 
acres;  under  the  Carey  Act,  5000  acres;  under  co-operative  enter- 
prises, 681,760  acres;  under  commercial  enterprises,  70,227  acres, 
and  under  individual  and  partnership  enterprises,  222,448  acres. 

§  2056.  Criticism  of  the  Utah  laws. — The  strong  feature  of  the 
Utah  statutory  law  governing  the  appropriation  and  use  of  the 
waters  within  the  State  is  that  of  State  administrative  control. 
This  law  is  based  somewhat  upon  the  Wyoming  and  somewhat  upon 
the  Colorado  statutes.  The  board  of  control,  or  State  irrigation 
board,  and  State  divisions  are  entirely  dispensed  with,  and  corre- 
spondingly greater  powers  are  conferred  upon  the  State  engineer. 
The  State  engineer  of  Utah  has  greater  powers  in  these  matters 
than  has  the  State  engineer  of  any  other  State  outside  of  that  of 
Nevada.  Whether  or  not  the  concentration  of  such  powers  in  any 
one  man,  involving  as  it  does  the  greatest  industry  of  the  State,  is 
a  wise  provision  still  remains  a  serious  question.  In  the  hands  of 
a  wise,  competent,  honest,  and  skillful  engineer  upon  whom  these 
powers  have  been  conferred  it  may  work  to  the  best  interests  of  all 

of  Experiment  Stations,  Bulletin  No.  L.  Swendsen,  Professor  of  Irrigation 
86,  TJ.  S.  Dept.  of  Agriculture;  Water  Engineering,  Utah  Agricultural  Col- 
Eight  Problems  of  Bear  Biver,  by  lege.  See,  also,  Water  Administra- 
Clarence  T.  Johnson  and  Joseph  A.  tion  in  Utah,  by  B.  C.  Gemmell,  State 
Breckons,  1899,  OflSoe  of  Experiment  Engineer,  Office  of  Experiment  Sta- 
Stations,  Bulletin  No.  70,  U.  S.  Dept.  tions,  BuUetin  No.  104,  U.  S.  Dept.  of 
of  Agriculture;  Irrigation  Under  Ca-  Agriculture, 
nals  from  the  Logan  Biver,  by  George 
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concerned ;  but,  upon  the  other  hand,  where  the  situation  is  to  the 
contrary  in  any  one  particular,  all  sorts  of  havoc  and  complica- 
tions may  be  the  result.  The  State  of  Utah  has  been  especially 
fortunate  in  securing  the  right  kind  of  men  for  this  important 
position,  but  there  has  been  trouble  in  some  of  the  other  States 
in  this  respect.  1 

The  matter  of  the  adjudication  of  existing  rights  in  the  State  is 
properly  left  to  the  courts.  But  to  date  practically  all  adjudi- 
cations have  been  by  actions  in  equity  brought  for  that  purpose. 
The  provisions  relative  to  the  statutory  adjudication  of  rights  has 
been  practically  inoperative  from  the  fact  of  the  failure  of  the 
legislature  to  provide  the  necessary  expenses  for  these  actions. 
But  by  the  Act  of  January  31,  1911,2  providing  for  the  "adjudi- 
cation of  water  rights  fund,"  it  is  expected  that  hereafter  the 
statutory  procedure  wiU  be  largely  followed.^ 

The  provision  of  the  statute  relative  to  the  appropriation  of  water 
that  in  case  the  State  engineer  is  convinced  that  an  application  to 
appropriate  water  for  a  designated  purpose  is  not  for  the  most 
beneficial  use,  he  shall  file  such  application  with  his  findings  with 
the  District  Court,  and  on  the  filing  of  such  statement  such  court 
shall  have  the  exclusive  jurisdiction  to  determine  the  merits  of  the 
question  and  instruct  the  engineer  to  approve  or  reject  the  appli- 
cation, is  decidedly  unique  to  the  Utah  statute.*  As  to  how  this 
provision  will  work,  it  is  too  early  as  yet  to  determine. 

The  legislature  has  been  derelict  in  its  duty  in  the  failure  to 
enact  an  artesian  well  law,  especially  as  relating  to  the  suppression 
of  the  wasting  of  water  from  such  wells.  In  the  meantime  there 
are  many  of  such  wells  running  continually  day  and  night,  summer 
and  winter,  and  no  attempt  made  to  suppress  their  flow  during 
times  when  their  waters  are  not  needed. 

§  2057.  State  constitutional  provisions. — Upon  the  subject  of 
the  sale  of  water  rights  and  water  works  the  constitution  of  the 
State,  by  Article  XI,  Section  6,  provides : 

"No  municipal  corporation  shall,  directly  or  indirectly,  lease,  sell, 

1  See  Sees.  1343,  1344.  1288x10,  as  amended,  Laws,  1909,  p. 

2  Laws,  1911,  p.  3.        •  86,  and  Laws,  1911,  p.  143. 

3  For  this  procedure,  see  Sec.  2062.          See,  also,  Sec.  2061. 

4  See     Comp.     Laws,     1907,  Sec. 
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alien,  or  dispose  of  any  water  works,  water  rights,  or  sources  of 
water  supply  now  or  hereafter  to  be  owned  or  controlled  by  it ;  but 
all  such  water  works,  water  rights,  and  sources  of  water  supply  now 
owned  or  hereafter  to  be  acquired  by  any  municipal  corporation 
shall  be  preserved,  maintained,  and  operated  by  it  for  supplying  its 
inhabitants  with  water  at  reasonable  charges :  Provided,  that  noth- 
ing herein  contained  shall  be  construed  to  prevent  any  such  mu- 
nicipal corporation  from  exchanging  water  rights  or  sources  of 
water  supply  for  other  water  rights  or  sources  of  water  supply  of 
equal  value,  and  to  be  devoted  in.  like  manner  to  the  public  supply 
of  its  inhabitants. ' '  ^ 

By  Article  XVII,  Section  I,  existing  rights  to  the  use  of  water 
was  confirmed  in  the  following  language : 

"All  existing  rights  to  the  use  of  any  of  the  waters  in  this  State 
for  any  useful  or  beneficial  purpose  are  hereby  recognized  and 
confirmed.  "2 

In  the  declaration  of  rights.  Article  I,  Section  22,  it  is  provided : 
"Private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation. ' '  ' 


1  A  conditional  exchange  of  water 
rights  by  a  city  is  held  not  to  be  a 
violation  of  this  section.  State  ex 
rel.  Ellerbeck  v.  Salt  Lake  City,  29 
Utah  361,  81  Pac.  Kep.  273. 

It  was  held  that,  although  a  city 
was  forbidden  to  lease  or  sell  its 
waterworks,  yet,  where  a  so-called 
lease  was  made  and  acted  upon  for  a 
number  of  years  by  both  parties,  at  a 
great  expenditure  by  the  lessee,  the 
contract  would  not  be  set  aside  by  the 
court.  Ogden  City  v.  Bear  Lake  etc. 
Co.,  28  Utah  25,  76  Pac.  Kep.  1069; 
but  see  same  case,  16  Utah  440,  52 
Pac.  Eep.  697. 

The  above  provision  of  the  constitu- 
tion does  not  prohibit  the  acquisition 
of  a  secondary  water  right  against  a 
municipality.  Salt  Lake  City  v.  Salt 
Lake  City  etc.  Co.,  25  Utah  441,  71 
Pac.  Eep.  1069,  61  L.  B.  A.  648. 

Neither  does  the  section  forbid  the 
acquisition  by  a  power  company  of  the 


right  to  connect  its  flume  with  the 
water  canal  of  a  eity  for  the  purpose 
of  discharging  water  into  the  same. 
Salt  Lake  City  etc.  Co.  v.  Salt  Lake 
City,  25  Utah  441,  71  Pae.  Eep.  1069, 
61  L.  E.  A.  648. 

2  "  It  will  be  thus  observed  that  the 
organic  law  of  this  State  has  put  it 
beyond  the  power  of  any  party  to  law- 
fully go  upon  a  stream  of  water  in 
which  he  has  acquired  no  right,  and 
interfere  with  existing  rights,  or  de- 
stroy or  cut.  off  the  source  of  supply 
of  such  stream  because  it  happens  to 
be  a  pond  or  lake."  Cole  v.  Eieh- 
ards  Irr.  Co.,  27  Utah  205,  75  Pae. 
Eep.  376,  101  Am.  St.  Eep.  962. 

3  Por  a  municipality  to  assume  con- 
trol'of  a  private  water  system  and  to 
levy  taxes  on  land  of  owners  thereof, 
to  maintain  it,  is  to  deprive  them  of 
property  without  due  process  of  law. 
Pisher  v.  Bountiful  City,  21  Utah  29, 
59    Pac.    Eep.    520;    Bartholomew   v. 
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Upon  the  subject  of  taxation  of  irrigation  works,  the  Utah  con- 
stitution provides  in  Article  13,  Section  3,  as  follows:  "Ditches, 
canals,  reservoirs,  pipes,  and  flumes  owned  by  such  individuals  or 
corporations,  or  the  individual  members  thereof,  shall  not  be  sepa- 
rately taxed  as  long  as  they  shall  be  owned  and  used  exclusively  for 
such  purpose. " 

§  2058.  Title  to  water. — Upon  the  subject  of  the  title  to  waters 
within  the  State  of  Utah,  the  statutes  provide : 

' '  The  water  of  all  streams  and  other  sources  in  this  State,  whether 
flowing  above  or  under  the  ground,  in  known  or  defined  channels, 
is  hereby  declared  to  be  the  property  of  the  public,  subject  to  all 
existing  rights  to  the  use  thereof. ' '  ^ 

§  2059.    The  right  to  appropriate  waters — ^Abandonment.— By 

express  statute  the  right  to  appropriate  water  within  the  State  of 
Utah  is  given  in  the  following  language : 

"Rights  to  the  use  of  the  unappropriated  water  in  the  State  may 
be  acquired  by  appropriation  in  the  manner  hereinafter  provided 
and  not  otherwise.  The  appropriation  must  be  for  some  beneficial 
or  useful  purpose,  and  as  between  appropriators,  the  one  first  in 
time  shall  be  first  in  right;  provided,  that  when  a  use  designated 

Fayette  Irr.  Co.,  31  Utah  1,  86  Pac.  a   single  individual,  for  the  purpose 

Eep.  481.  of   conducting   water   to   irrigate   his 

Section  3597,  providing  that  plain-  own  land.     Nash  v.  Clark,  27  Utah 

tiff  may  enter  into  possession  of  prop-  158,   75  Pac.  Kep.  371,  1  L.  E.  A., 

erty  in  condemnation  proceedings  up-  N.  S.,  208,  101  Am.  St.  Eep.  953;  af- 

on  filing  sufficient  bond  is  not  in  con-  firmed,  198  U.  S.  361,  49  L.  Ed.  1085, 

fliet  with  the  provisions  of  the  above  25  Sup.  Ct.  Eep.  676. 

section.     Salt  Lake  City  etc.   Co.  v.  For  a  city  to  repudiate  a  contract 

Salt  Lake  City,  24  Utah  249,  67  Pac.  of    leasing    its    water    system    after 

Eep.  672.  lessee   had    expended    large   sums    of 

Property  is  taken  for  a  public  use  money  thereon,  would  be  the  taking  of 

within  the  provision  of  the  constitu-  private  property  for  a  public  use  with- 

tion   declaring  that  private   property  out  just  compensation.    Ogden  City  v. 

shall  not  be  taken  for  public  use  with-  Bear  Lake  etc.  Co.,  28  Utah  25,  76 

out  just  compensation,  when  the  tak-  Pac.  Eep.  1069. 

ing  is  for  a,  use  that  will  promote  the  1  CompUed    Laws    of    Utah,    1907, 

public  interest,  and  wiU  tend  to  de-  Sec.  1288x18. 

velop  the  resources  of  the  State,  as  is  The  future  references  in  this  chap- 
the  case  of  a  right  of  way  through  an  ter  will  be  to  the  above  unless  other- 
irrigation  ditch  of  another  claim  by  wise  indicated. 
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by  an  application  to  appropriate  any  of  the  unappropriated  waters 
of  the  State  would  materially  interfere  with  a  more  beneficial  use 
of  such  water,  then  the  application  shall  be  dealt  with  as  provided 
in  Section  1288x10."  i 

The  right  of  the  appropriation  of  waters  for  all  beneficial  uses 
has  always  been  given  since  the  first  settlement  of  the  territory  now 
included  in  the  State  by  the  Mormon  pioneers  in  1847.  The  right 
was  first  acquired  by  custom,  afterward  by  the  many  statutes  passed 
by  the  legislatures  of  the  Territory  and  State  which  preceded  the 
above  Act,  and  the  right  has  always  been  upheld  by  the  courts.^ 


1  Comp.  Laws,  1907,  Sec.  1288x5,  as 
amended,  Laws,  1911,  p.  143. 

Under  the  statutory  appropriation 
it  is  provided  that  the  priority  shall 
be  determined  by  the  date  of  receiv- 
ing the  application  in  the  State  en- 
gineer's office.  Comp.  Law,  1907,  ex- 
cept as  provided  in  See.  1288x16; 
Sec.  1288x17,  as  amended,  Laws,  1909, 
p.  90. 

2  See  Stowell  v.  Johnson,  7  Utah 
215,  26  Pac.  Eep.  290;  Cole  v.  Eieh- 
ards  etc.  Co.,  27  Utah  205,  75  Pac. 
Eep.  376,  101  Am.  St.  Eep.  962. 

For  the  rights  as  between  prior  and 
subsequent  appropriators,  see  Salt  Lake 
City  V.  Salt  Lake  City  etc.  Co.,  24  Utah 
249,  67  Pac.  Eep.  672,  25  Utah  441,  71 
Pac.  Eep.  1069,  61  L.  E.  A.  648 ;  Hague 
V.  Nephi  Irr.  Co.,  16  Utah  421,  52  Pac. 
Sep.  765,  41  L.  E.  A.  311,  67  Am.  St. 
Eep.  634;  Fisher  v.  Bounfiful  City, 
21  Utah  29,  59  Pac.  Eep.  520;  Man- 
ning V.  Fife,  17  Utah  232,  54  Pac. 
Eep.  Ill;  Crane  v.  Winsor,  2  Utah 
248;  Nephi  Irr.  Co.  v.  Viekers,  29 
Utah  315,  81  Pac.  Eep.  144;  Howeroft 
V.  Union  Irr.  Co.,  25  Utah  311,  71  Pac. 
Eep.  487. 

It  was  held  that,  under  Section 
2339,  Eevised  Statutes  of  the  United 
States,  a  vested  right  to  any  of  the 
unappropriated  waters  might  be  ac- 
quired by  the  appropriation  of  the 
same,  for  the  operation  of  machinery, 


irrigation,  or  other  useful  purposes, 
and  to  construct  reasonable  dams  and 
reservoirs,  so  far  as  necessary  for  the 
utilization  of  the  same,  but  that  the 
defendant  was  not  authorized  to  oust 
the  plaintiflP,  who  had  first  appro- 
priated and  taken  possession  of  the 
land  in  dispute  for  its  right  of  way. 
Eio  Grande  W.  E.  Co.  v.  Telluride  etc. 
Co.,  16  Utah  125,  51  Pac.  Rep.  146; 
appeal  dismissed,  175  U.  S.  639,  44 
L.  Ed.  305,  20  Sup.  Ct.  Eep.  245;  see 
Id.,  187  U.  S.  569,  47  L.  Ed.  307,  23 
Sup.  Ct.  Eep.  338. 

Known  underground  waters  of  a 
stream,  flowing  in  well  defined  chan- 
nels, are  subject  to  appropriation,  and 
can  not  thereafter  be  diverted  by  the 
wrongful  act  of  another.  Whitmore 
V.  Utah  Fuel  Co.,  26  Utah  488,  73 
Pae.  Eep.  764. 

Springs  belong  to  the  owner  of  the 
land,  where  no  prior  adverse  rights 
have  been  acquired.  Willow  Creek 
Irr.  Co.  V.  Michaelson,  21  Utah  248, 
60  Pac.  Eep.  943,  51  L.  E.  A.  280,  81 
Am.  St.  Eep.  687;  Orient  M.  Co.  v. 
Freekleton,  27  Utah  125,  74  Pac.  Eep. 
652. 

As  to  rights  in  percolating  waters, 
see  Sullivan  v.  Northern  Spy  M.  Co., 
11  Utah  438,  40  Pac.  Eep.  709,  30  L. 
R.  A.  186;  Crescent  M.  Co.  v.  Silver 
King  M.  Co.,  17  Utah  444,  54  Pac. 
Eep.  244,  70  Am.  St.  Eep.  810;  Her- 
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The  extent  of  the  right  is  defined  by  statute  in  the  following 
language:  "Beneficial  use  shall  be  the  basis,  the  measure,  and  the 
limit  of  all  rights  to  the  use  of  water  in  this  State."  ^ 

'Also,  by  the  Act  approved  March  20,  1911,*  it  was  provided  that : 
"Eights  to  the  use  of  water  shall  be  limited  and  restricted  to  so 
much  thereof  as  may  be  necessarily  used  for  irrigation  or  other 
beneficial  purposes,  irrespedtive  of  the  carrying  capacity  of  the 
ditch,  and  all  the  balance  of  the  water  not  so  appropriated  shall 
be  allowed  to  run  in  the  natural  stream  from  which  such  ditch 
draws  its 'supply  of  water,  and  shall  not  be  considered  as  having 
■  been  appropriated  thereby." 

The  loss  of  the  right  to  the  use  of  water  by  abandonment  is  pre- 
scribed as  follows:  "When  the  appropriator  or  his  successor  in 
interest  abandons  or  ceases  to  use  water  for  a  period  of  seven  years, 
the  right  ceases,  and  thereupon  such  water  reverts  to  the  public, 
and  may  be  again  appropriated  as  provided  in  this  title ;  but  ques- 
tions of  abandonment  shall  be  questions  of  fact,  and  shall  be  deter- 
mined as  are  other  questions  of  fact."  ^    And  the  same  period  of 


riman  Irr.  Co.  v.  Butterfield  M.  Co., 
19  Utah  453,  57  Pae.  Eep.  537,  51 
L.  E.  A.  930;  Herriman  Irr.  Co.  v. 
Keel,  25  Utah  96,  69  Pao.  Eep.  719; 
Willow  Creek  Irr.  Co.  v.  Michaelson, 
21  Utah  248,  60  Pac.  Eep.  943,  51 
h.  E.  A.  280,  81  Am.  St.  Eep.  687; 
Howoroft  V.  Union  Irr.  Co.,  25  Utah 
311,    71    Pac.    Eep.    487.      But,    see 

Games  V.  Eollins, Utah ,  125 

Pae.  Eep.  867. 

sComp.  Laws,  1907,  Sec.   1288x20. 

That  the  right  of  a  prior  appro- 
priator is  fixed  by  the  extent  of  his 
actual  application  of  the  water  to  a 
beneficial  use,  see  Becker  v.  Marble 
Creek  Irr.  Co.,  15  Utah  225,  49  Pae. 
Eep.  892,  1119;  Munroe  v.  Ivie,  2 
Utah  535;  Manning  t.  Fife,  17  Utah 
232,  54  Pao.  Eep.  Ill;  Elliot  v.  Whit- 
more,  23  Utah  342,  65  Pae.  Eep.  70, 
90  Am.  St.  Eep.  700 ;  Stowell  v.  John- 
son, 7  Utah  215,  26  Pae.  Eep.  290; 
Hague  T.  Nephi  Irr.  Co.,  16  Utah  421, 
52  Pac.  Eep.  765,  41  L.  E.  A.  311,  67 
Am.  St.  Eep.  634;   Salina  Creek  Irr. 


Co.-  V.  Salina  Stock  Co.,  7  Utah  456, 
27  Pae.  Eep.  578;  Nephi  Irr.  Co.  y. 
Viekers,  29  Utah  315,  81  Pac.  Eep. 
144;  Sowards  v.  Meagher,  37  Utah 
212,  108  Pae.  Eep.  1112. 

A  party,  to  acquire  a  right  to  the 
use  of  unappropriated  waters  for  irri- 
gation, is  required  to  take,  divert,  and 
use  the  waters.  Coray  v.  Holbrook, 
Utah ,  121  Pac.  Eep.  572. 

4  Laws,  1911,  p.  149. 

BComp.'Laws,  1907,  See.  1288x23. 

Upon  questions  of  abandonment  of 
water  rights,  see  Promotory  Eanch 
Co.  V.  Argile,  28  Utah  398,  79  Pac. 
Eep.  47;  Becker  v.  Marble  Creek  Irr. 
Co.,  15  Utah  225,  49  Pae.  Eep.  892, 
1119;  Herriman  v.  Keel,  25  Utah  96, 
69  Pac.  Eep.  719;  GiU  v.  Malan,  29 
Utah  431,  82  Pac.  Eep.  471. 

Upon  the  question  of  abandonment 
of  ditches,  see  Lehi  Irr.  Co.  v."  Moyle, 
4  Utah  327,  9  Pae.  Eep.  867;  Morri- 
son V.  Winn,  17  Utah  484,  54  Pae. 
Eep.  761;  Stalling  v.  Perrin,  7  Utah 
477,  27  Pao.  Eep.  686. 
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the  adverse  user  of  seven  years  is  required  in  order  to  acquire  a 
right  by  prescription.  ^  But  the  adverse  use  of  the  water  must  have 
been  accompanied  with  all  of  the  essential  elements  to  make  out  an 
adverse  possession.^ 

§  2060.  Adnjinistrative  officers. — ^Following  a  sort  of  a  combi- 
nation of  the  laws  of  Colorado  and  "Wyoming,  the  legislature  of  the 
State  of  Utah  has  adopted  the  system  of  State  control  or  State  ad- 
ministration for  the  purpose  of  governing  and  controlling  the 
waters  within  its  boundaries,  divided  the  State  into  water  districts, 
and  provided  for  water  commissioners  having  jurisdiction  over  thfe 
same,  and  at  the  head  of  which  system  is  the  State  engineer.^ 

The  State  Engineer. — The  statute  provides  for  the  appointment 
of  the  State  engineer  by  the  Governor,  to  be  confirmed  by  the 
senate.  He  shall  hold  his  office  for  a  term  of  four  years,  and  draws 
a  salary  of  $3000.  "He  shaU  have  the  general  supervision  of  the 
waters  of  the  State  and  of  their  measurement,  apportionment,  and 
appropriation,"  and  over  the  district  commissioners.  He  is  also 
given  the  power  to  make  and  publish  such  rules  and  regulations  as 
he  may  deem  necessary  from  time  to  time  to  fully  carry  out  the 
provisions  of  the  law,  and  to  secure  an  equitable  and  fair  appor- 
tionment of  the  water  according  to  the  respective  rights  of  the  ap- 

e  That  the  right  to  the  use  of  water         The  use  of  land  for  a  ditch  does 

may  be  acquired  by  an  adverse  user  not  become  adverse  without  a  claim  of 

of  the  same  for  seven  years  or  more,  right.     Yeager  v.  Woodruff,  17  Utah 

see  Springville  City  v.  Fullmer,  7  Utah  361,  53  Pac.  Eep.  1045. 
450,  27  Pae.  Eep.  577;  Lehi  Irr.  Co.  lit  will  be  noted  that  at  first  the 

V.  Moyle,  4  Utah  327,   9  Pac.   Eep.  State   was   divided  into   water   divis- 

867;    Holman    v.    Pleasant    Grove,    8  ions  and  these  divisions  into  districts, 

Utah  78,  30  Pae.  Eep.  72.  over     which     there     were     provided 

T  Smith   V.   North   Canyon   W.   Co.,  superintendents  and  supervisors.     But 

16  Utah  194,  52  Pac.  Eep.  283;  Cen-  by  the  Act  of  March  20,  1911,  these 

ter  Creek   Irr.   v.  Lindsay,   21   Utah  provisions  were  repealed  and  author- 

192,  60  Pac.  Eep.  559;  Minnie  Maud  ity  given  to  the  State  engineer  to  di- 

Ees.  Co.  v.  Grames,  29  Utah  225,  81  vide    the    State    into    water    districts 

Pac.  Eep.   693;    Fisher  v.   Bountiful  only,   over   which   there   may   be   ap- 

City,  21  Utah  29,  59  Pae.  Eep.  520;  pointed   a   water   commissioner.     See 

Wasatch  Irr.  Co.  v.  Fulton,  23  Utah  Act  of  March  20,  1911,  Laws,  1911, 

466,   65   Pae.   Eep.    205;    Monroe   v.  p.   145,   repealing   Sees.   1286-1288i4, 

Ivie,    2    Utah    535;    Bartholomew   v.  Comp.  Laws,  1907. 
Fayette  Irr.  Co.,  31  Utah  1,  86  Pae. 
Eep.  481,  120  Am.  St.  Eep.  912. 
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propriators.  "No  person  shall  be  appointed  to  the  office  of  State 
engineer  who  has  not  such  theoretical  knowledge  and  practical 
experience  and  skill  as  shall  fit  him  for  the  position."  He  shall 
keep  his  office  at  the  State  Capitol.  He  shall  take  an  oath  of  office 
and  give  a  bond  in  the  penal  sum  of  $5000.  He  must  make  a  bi- 
ennial report  to  the  Governor  on  or  before  the  31st  day  of  Decem- 
ber preceding  the  regular  seesion  of  the  legislature,  and  in  such 
reports  he  shall  make  such  suggestions  as  to  the  amendment  of 
existing  laws  or  the  enactment  of  new  laws  as  his  information  and 
experience  shall  suggest.  He  shall  keep  on  file  in  his  office  full  and 
proper  records  of  his  work,  which  shall  be  the  property  of  the  State, 
and  which  shall  be  opened  to  the  public  for  inspection.  He  shall 
make  a  complete  hydrographic  survey  of  each  river  system  and 
water  source  in  the  State.  He  shall  have  the  general  supervision  of 
the  appropriation  of  water.  He  may  co-operate  with  the  agencies 
of  the  National  Grovernment  engaged  in  similar  work  within  the 
State  for  the  purpose  of  interchanging  information  and  avoiding 
the  unnecessary  duplication  of  work.^ 

Before  commencing  the  hydrographic  survey  of  any  river  system 
the  State  engineer  must  give  notice  by  publication.  He  is  given 
the  authority  to  inspect  all  dams  exceeding  five  feet  in  height,  and 
must  approve  the  plans  of  the  same  before  construction  may  be 
commenced  on  new  dams,  and  order  repairs  on  those  constructed, 
if  found  defective.  He  may  also  inspect  ditches  and  canals  and 
order  the  parties  to  make  any  alteration  which  he  considers  neces- 
sary for  the  security  of  such  works,  the  safety  of  persons,  or  the 
protection  of  property.  He  is  also  given  the  power  to  bring  actions 
to  adjudicate  existing  rights. 

In  addition  to  the  duties  above  prescribed  by  the  Act  of  March 
20,  1911,3  it  ^as  also  provided  that  the  State  engineer  shall  divide 
the  State  into  water  districts,  said  districts  to  be  so  constituted  as 
to  secure  the  best  protection  to  the  claimants  for  water,  and  the 
most  economical  supervision  on  the  part  of  the  State ;  said  districts 
not  to  be  created  until  a  necessity  therefor  shall  arise.* 

2  Comp.  LawB,  1907,  Sees.  1261-  4  For  fees  of  the  State  engineer,  see 
1266.                                                                 Comp.    Laws,     1907,    See.     970x,    as 

3  Laws,  1911,  p.  145,  Sec.  1.  amended,  Laws,  1911,  p.  5. 
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Water  Commissioners. — The  Act  of  March  20,  1911,5  provides 
that  there  shall  be  appointed  by  the  Governor  one  water  commis- 
sioner for  each  water  district,  who  shall  be  selected  from  persons 
recommended  by  the  State  engineer,  each  commissioner  to  hold  of- 
fice until  his  successor  is  appointed  and  qualified.  He  must  give 
a  bond  in  the  sum  of  $1000.  "Water  commissioners  provided  for 
shall  receive  such  compensa,tion  as  shall  be  fixed  by  the  State 
engineer,  and  the  same  shall  be  determined  with  reference  to  the 
extent  and  character  of  the  service,  performed  by  each,  to  be  paid 
by  the  county  in  the  interest  of  which  the  work  is  performed." 

The  water  commissioners  are  made  ex  officio  officers  of  the  court, 
and  they  are  given  the  powers  and  duties  to  divide  the  water 
according  to  decrees,  or  according  to  priority;  they  may  employ 
assistants  when  necessary;  they  may  make  arrests  for  the  violation 
of  the  water  laws;  they  have  superintendency  of  headgates  and 
measuring  devices;  and  they  must  make  their  reports  to  the  State 
engineer.^ 

§  2061.  The  appropriation  of  water. — Although  the  majority 
of  the  existing  water  rights  in  the  State  of  Utah  were  acquired  by 
the  old  methods  of  appropriation  by  a  notice,  and  by  the  applica- 
tion of  the  water  to  some  beneficial  use  or  purpose, ^  since  the  Act 
of  1903  2  appropriations  must  be  made  by  application  to  the  State 
engineer,  and  in  accordance  with  the  usual  procedure  for  that  pur- 
pose as  adopted  by  those  States  wherein  the  law  of  State  control 
or  State  administration  is  in  force.^ 

The  application  for  this  purpose  must  be  in  the  usual  form,*  and 
if  it  is  for  irrigation  it  must  show,  in  addition,  the  total  area  and 
description  of  the  land  proposed  to  be  irrigated;  if  it  is  for  the 

BLaws,    1911,    Chap.    104,   p.    145,  under  the  laws  of  State  control,  see 

Bees.  1-14,  and  repealing  Sees.  1286-  Sees.  1349-1353. 
1288x4,  Comp.  Laws,  1907.  See,  also,  Comp.  Laws,  1907,  Sees. 

6  For  the  distribution  of  water,  see  1288x6-1288x17,  as  amended  by  Laws, 

Sec.  2064.  1909,  p.  84,  and  by  Laws,  1911,  pp. 

1  See  Eev.  Stats.,  1898,  Sees.  1268-  3,  143. 

1272.  4  For  all  forms  for  this  and  other 

For  the  acquisition  of  primary  and  purposes  in  connection  with  the  ap- 

secondary  rights,  see  Comp.  Laws  of  propriation    and    use    of    waters     in 

Utah,  1888,  Sees.  2780-2782.  Utah,    send    to    the    State    engineer, 

2  Laws,  1903,  p.  98.  Salt  Lake  City,  Utah. 
8  For   the    appropriation    of   water 
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development  of  power,  it  must  also  show  the  number,  size,  and  kind 
of  wheels  to  be  employed,  the  head,  the  extent  of  power  to  be  pro- 
duced, and  the  purposes  for  which  and  the  places  where  it  is  to  be 
used,  and  where  the  water  is  to  be  returned  to  the  natural  stream ; 
if  the  proposed  use  is  for  mining,  it  must  also  show  the  name  of  the 
mine  and  where  situated,  the  nature  of  the  material  mined,  and 
where  the  water  is  to  be  returned  to  the  natural  stream.  The  stor- 
age of  water  by  means  of  a  reservoir  shall  be  regarded  as  a  diver- 
sion, and  the  points  of  diversion  in  such  case  shall  be  deemed  to 
include  the  point  where  the  water  is  taken  from  the  stream  and 
the  center  of  the  impounding  dam  or  reservoir.  In  this  case  the 
lands  to  be  inundated  by  the  reservoir  must  also  be  described.^ 
The  application  must  be  filed  by  the  State  engineer,  but  if  found 
to  be  incorrect  an  opportunity  is  given  for  correction;  if,  however, 
this  is  not  done,  no  further  proceedings  shall  be  had  thereon.  No- 
tice of*  the  application  must  then  be  published.^  Any  one  inter- 
ested may,  at  any  time  within  thirty  days  after  the  completion  of 
the  publication  of  the  potice,  file  with  the  State  engineer  a  written 
protest  against  the  granting  of  the  application,  stating  the  reasons 
therefor,  which  shaU  be  duly  considered  by  said  engineer,  who  shall 
approve  or  reject  said  application.'^  It  is  made  the  duty  of  the 
State  engineer  "to  approve  all  applications  where  the  proposed 
use  will  not  impair  the  value  of  existing  rights,  or  will  not  inter- 
fere with  the  more  beneficial  use  of  said  water";  provided,  how- 
ever, that  an  application  made  by  a  homesteader  or  other  entryman, 
such  water  to  be  exclusively  used  upon  the  land  of  such  person, 
may  be  approved  without  reference  to  prior  conflict;  "but  the  State 
engineer,  upon  information  furnished  by  the  State  conservation 
eommission,8  or  upon  his  own  investigations,  or  by  information  in 
his  possession  to  the  effect  that  there  is  reason  to  believe  that  appli- 
cations to  appropriate  water  from  any  stream  or  other  source  of 
supply  within  the  State  wiU  interfere  with  its  more  beneficial  use 
for  irrigation,  domestic,  culinary,  stock,  power,  mining,  or  other 
purposes,  it  shall  be  the  duty  to  withhold  the  approval  or  rejection 
of  such  application  until  he  shall  have  investigated  the  matter." 

B  Comp.  Laws,  1907,  Sec.  1288x6,  as      1288x8,  as  amended  by  Laws,   1909, 
amended,  Laws,  1909,  p.  84.  pp.  85,  86. 

«  Comp.  Laws,  1907,  Sees.   1288x7,  T  Comp.  Laws,  1907,  Sec.  1288x9. 

8  See  Sec.  2069. 
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The  cost  of  such  inquiry  shall  be  paid  by  the  applicant.  "When 
the  State  engineer  is  convinced  that  an  application  to  appropriate 
water  for  a  designated  purpose  is  not  for  the  most  beneficial  use,  he 
shall  file  the  application,  together  with  a  statement  of  his  findings, 
in  the  District  Court  in  the  county  where  the  proposed  appropria- 
tion is  to  be  made."  'On  the  filing  of  such  statement  such  court 
shall  have  exclusive  jurisdiction  to  determine  the  merits  of  the  case 
and  instruct  the  engineer  to  approve  or  reject  such  application. 
But  where  there  is  no  unappropriated  water  in  the  proposed  source 
of  supply,  or  where  the  proposed  use  will  conflict  with  prior  appli- 
cations or  existing  rights,  it  shall  be  the  duty  of  the  State  engineer 
to  reject  such  application.^ 

The  approval  or  rejection  of  an  application  shall  be  endorsed 
thereon,  and  the  application  so  endorsed  shall  be  returned  to  the 
,  applicant.  If  it  is  approved,  the  applicant  may  proceed  with  the 
construction  of  his  works  to  perfect  the  proposed  appropriation; 
if  it  is  rejected,  no  further  steps  must  be  taken  so  long  as  such 
rejection  shall  continue  in  force.  Before  the  approval  or  rejection 
the  State  engineer  may  require  further  information  as  to  the  finan- 
cial ability  of  the  applicant  to  carry  out  the  proposed  work.^" 

In  his  endorsement  of  approval  on  any  application  the  State  engi- 
neer shall  require  that  actual  construction  work  must  begin  within 
six  months  from  the  date  of  the  approval,  and  shall  state  the  time 
within  which  it  must  be  completed,  not  exceeding  five  years  from 
said  date ;  ^^  and  in  case  the  application  is  for  irrigation,  shall  state 
the  time  within  which  water  shall  be  applied  to  a  beneficial  use,  not 
exceeding  four  years  in  addition  thereto.  An  appeal  from  the 
decision  of  the  engineer  may  be  had  to  the  district  Court.^^ 

The  construction  of  the  works  shall  be  diligently  prosecuted  to 
completion,  and  if  one-fifth  of  the  work  is  not  completed  within 
one-half  the  time  allowed,  as  determined  by  the  State  engineer,  he 

9  Comp.  Laws,  1907,  See.  1288x10,  by  the  State  engineer,  although  the 
as  amended,  Laws,  1909,  p.  86,  and  application  was  made  after  the  time 
as  further  amended,  Laws,  1911,  p.  first  fixed  Taj  him  had  expired,  as 
143.  leiig  as  the  time  was  kept  within  the 

10  Comp.  Laws,  1911,  Sees.  1288x11,  limit  fixed  by  the  statute  of  five  years. 
1288x12.                                                   ■         12  Comp.  Laws,  1907,  See.  1288x13, 

11  Pool  V.  Utah  etc.  Co.,  36  Utah  as  amended,  Laws,  1909,  p.  86,  and 
508,  105  Pac.  Eep.  289,  where  it  was  Laws,  1911,  p.  3. 

held  that  the  time  might  be  extended 
226 — ^Klnn.  on  Irr. 
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may  accept  and  approve  an  application  of  the  use  of  all  or  any  of 
the  waters  included  in  said  prior  application,  and  upon  notice  the 
right  to  use  such  water  under  such  application  shall'  thereupon  be 
forfeited.  "Provided,  that  the  State  engineer  shall  have  the  power 
for  good  cause  shown  to  extend  the  time  for  completion  of  construc- 
tion or  for  application  to  beneficial  use,  but  in  no  case  shaU  exten- 
sions of  time  be  made  that  w«uld  place  the  date  of  proof  of  com- 
pletion of  construction  and  proof  of  beneficial  use  more  than  four- 
teen years  from  the  date  of  approval,  except  that  the  State  engineer 
shall  allow  extensions  of  time  during  which  work  was  prevented 
by  the  operation  of  law  beyond  the  power  of  said  applicant  to 
avoid."  13 

Any  applicant  or  protestant  who  is  dissatisfied  with  the  action  of 
the  State  engineer  may  bring  an  action  in  the  District  Court ;  or  in 
ease  "a  decision  of  the  State  engineer  is  involved,"  shall  have  sixty 
days  to  appeal  therefrom  to  the  said  court.  In  either  case  no  further 
action  must  be  taken  by  the  engineer  until  said  action  is  finally 
decided.  1* 

Proof  of  the  completion  of  the  works  must  be  made  to  the  satis- 
faction  of  the  State  engineer,  and  maps  and  plats  filed  of  the  same, 
upon  which  the  engineer  shall  issue  his  certificate  of  completion, 
after  which  proof  of  the  application  of  the  water  to  a  beneficial  use 
must  be  made  and  the  certificate  of  the  appropriation  issued,  which 
certificate  must  contain  a  full  description  of  the  right.i^ 

"The  priority  number  of  an  appropriation  shall  be  determined  by 
the  date  of  receiving  the  written  application  in  the  State  engineer's 
ofiSce."  Eights  claimed  under  applications  may  be  transferred  or 
assigned.i^ 

§  2062.  The  adjudication  of  existing  rights. — ^The  adjudication 
of  existing  water  rights  in  the  State  of  Utah  is  left  entirely  to  the 
courts,  where  the  power  properly  belongs.    This  adjudication  may 

13  Comp.  Laws,  1907,  Sec.  1288x13,  16  Comp.  Laws,  1907,  Sees.  1288x15, 
as  amended  by  Laws,  1909,  p.  86,  and  1288x16,  as  amended,  Laws,  1909,  pp. 
Laws,  1911,  p.  4.  88,  89. 

14  Comp.  Laws,  1907,  Sec.  1288x14,  ■     16  Comp.  Laws,  1907,  See.  1288x17, 
as  amended  by  Laws,  1909,  p.  87,  and  as  amended,  Laws,  1909,  p.  90. 
Laws,  1911,  p.  4. 
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be  by  the  regular  proceedings  in  equity  *  or  it  may  be  by  the  pro- 
cedure prescribed  by  the  statute.^ 

The  statutory  proceedings  are  as  follows:  "When  the  State  en- 
gineer has  completed  the  hydrographic  survey  of  any  stream  system 
or  water  source,  he  shall  file  a  statement  with  the  clerk  of  the  Dis- 
trict Court  of  the  county  in  which  the  same  is  situated,  or  if  the 
system  extends  into  more  than  one  county,  the  statement  shall  be 
filed  in  any  county  which  embraces  any  part  of  such  system  ' '  that 
the  State  engineer  shall  select  as  most  convenient  for  the  water  users 
of  the  system  or  source."  The  said  statement  shall  set  forth  the 
fact  of  the  completion  of  such  survey,  the  names  and  addresses  of 
all  persons,  corporations,  and  associations  using  water  of  said  sys- 
tem, so  far  as  known,  and  shall  contain  such  other  facts  and  infor- 
mation as  the  State  engineer  may  deem  necessary.  "On  the  filling 
of  such  statement  the  District  Court  in  the  county  where  the  same 
is  filed  shall  have  exclusive  jurisdiction  to  determine  all  water  rights 
on  the  river  system  or  water  source,  in  accordance  vidth  the  pro- 
visions of  this  title."  ^  Within  thirty  days  after  the  filing  of  such 
statement  the  clerk  of  the  court  must  give  public  notice  that  all 
persons  claiming  the  right  to  the  use  of  any  of  the  water  of  such 
river  system  must  file  a  written  statement  of  their  claims,  which 
notice  shall  be  published  as  prescribed ;  and  the  clerk  must  also  mail 
by  registered  letter  to  each  of  the  persons,  corporations,  or  associa- 
tions whose  names  and  addresses  are  given  by  the  State  engineer  a 
copy  of  such  notice,  and  a  blank  form  on  which  said  claimant  shall 
present  in  writing  all  particulars  relating  to  the  appropriation  of 
the  water  of  said  river  system  to  which  he  lays  claim. 

Each  claimant  shall,  within  six  months  after  the  first  publication 
as  above,  file  in  the  office  of  the  clerk  his  verified  statement,  setting 
forth  the  full  particulars  of  his  claim,  as  in  the  statute  prescribed. 
If  the  water  claimed  to  have  been  appropriated  is  used  for  irriga- 
tion, in  addition  he  must  set  forth  the  area  of  land  irrigated  the 
first  and  each  subsequent  year;  the  total  area  at  present  irrigated, 
and  its  full  description  and  the  kind  of  crops  raised.  If  the  water 
claimed  is  for  the  development  of  power,  in  addition  he  must  show 

1  For  the  adjudication  of  rights  in  See,  also,  Comp.  Laws,  1907,  Sees, 
equity,  see  Chap.  78,  Sees.  1530-1566.  1271-1285,   as  the  latter   section  was 

2  For  the  statutory  adjudication  of  amended  by  Laws,  1911,  p.  2. 
rights,  see  Chap.  79,  Sees.  1567-1584.  s  Comp.  Laws,  1907,  Sec.  1271. 
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the  number,  size,  and  Mnd  of  water  wheels  employed;  the  head 
under  which  each  wheel  is  operated;  the  extent  of  power  produced, 
and  the  purposes  for  which  and  the  places  where  it  is  used,  and  the 
point  where  the  water  is  returned  to  the  stream.  If  the  water 
claimed  to  have  been  apijropriated  is  used  for  mining,  the  statement 
shall  show,  in  addition,  the  name  of  the  mine  and  the  mining  dis- 
trict in  which  it  is  situated,  the  nature  of  the  material  mined,  and 
the  place  where  the  water  is  returned  to  the  natural  channel  of  the 
stream.  Within  sixty  days  after  the  expiration  of  the  six  months 
allowed  for  filing  statements  the  State  engineer  shall  tabulate  the 
facts  contained  in  the  different  statements  filed ;  a  copy  of  such  tab- 
ulation shall  be  filed  with  the  clerk  of  the  court,  and  also  with  the 
county  recorder  of  each  county  which  embraces  any  part  of  such 
river  system.*  The  failure  of  any  claimant  to  make  a  statement 
of  his  claim  forever  bars  and  estops  him  from  thereafter  asserting 
any  claim  to  the  water ;  provided,  that  any  claimant  upon  whom  no 
other  service  of  notice  was  had  other  than  by  publication  in  the 
newspaper  may  apply  to  the  Court  for  the  permission  to  file  his 
statement  after  the  time  therefor  has  expired,  and  the  Court  or 
Judge  thereof  may  extend  the  time  for  filing,  not  exceeding  one 
year  from  the  first  publication  of  said  notice;  but  the  applicant 
must  also  give  notice  by  publication  to  the  other  claimants.^  The 
statements  filed  by  the  claimants  shall  stand  in  the  place  of  plead- 
'ings,  and  issue  be  made  thereon.  ^ 

At  the  expiration  of  six  months  after  the  first  publication  the 
Court  may  appoint,  a  referee  or  referees,  not  exceeding  three,  to 
take  testimony  and  determine  the  rights  of  the  respective  parties, 
or  the  judge  may  hear  the  case  himself.  "The  referee  or  referees, 
before  proceeding  to  hear  any  testimony,  must  be  sworn  well  and 
truly  to  hear  and  determine  the  facts  and  issues  referred  to  them, 
and  true  findings  render  according  to  the  evidence."'^  After  a 
reference  the  referee  has  the  power  to  allow  amendments  to  any 
statements  or  pleadings,  as  the  Court  might  do.8 

After  at  least  fifteen  days'  notice  the  Court,  referee,  or  referees 
must  take  all  the  testimony  presented  in  the  case,  and  the  maps 

4Comp.    Laws,     1907,    Sees.    1272,  TComp.    Laws,    1907,    Sees.    1275, 

1273.  1276. 

5  Comp.  Laws,  1907,  See.  1274.  s  Comp.  Laws,  1907,  Sec.  1278. 
8  Comp.  Laws,  1907,  See.  1277. 
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and  record  in  the  State  engineer's  office  are  admissible  as  evidence. 
If  the  referee  is  a  claimant,  all  testimony  pertaining  to  his  claim 
shall  be  taken  by  the  Court ;  and  if  the  district  judge  is  a  claimant, 
he  shall  file  his  statement  in  the  District  Court  of  the  adjoining 
district,  and  a  copy  of  the  statement  in  the  District  Court  of  his 
own  county.  In  such  case  the  Court  of  the  adjoining  district  shall 
receive  and  act  upon  the  referee's  report  and  enter  decree  in  the 
matter.^ 

Any  parties  interested  may  contest  the  rights  of  any  other  party. 
"On  the  completion  of  the  evidence,  the  referee  or  referees  shall 
state  in  writing  the  facts  found  by  him  or  them  as  to  each  claim 
submitted  and  the  conclusions  of  law  in  relation  thereto,  separately, 
and  shaU  report  the  same,  with  a  form  of  decree,  to  the  Court,  and 
said  Court  may  review  said  report  and  enter  decree  thereon  or  set 
aside,  alter,  or  modify  the  same  and  enter  decree  thereon  so  altered 
or  modified."  The  effect  of  the  decree  in  such  an  action  is  that  it 
shall  determine  and  establish  the  rights  of  the  several  claimants  to 
the  use  of  the  water  of  said  river  system,  and  it  must  give  full  de- 
tails relative  thereto.  The  decree  may  be  appealed  from  to  the 
District  Court.io 

Upon  the  final  determination  of  the  case  a  certificate  must  be 
issued  to  each  claimant,  setting  forth  the  substance  of  the  decree, 
which  certificate  must  be  recorded  in  the  office  of  the  county  re- 
corder of  the  proper  county,  and  a  copy  thereof  filed  in  the  office  of 
the  State  engineer.  ^^ 

Although  the  above  Act  was  originally  passed  in  1903,  it  has  not 
proven  effective  for  the  reason  that  no  allowance  for  the  expenses 
of  the  district  judges,  referees,  or  stenographers  was  provided.  But 
by  the  Act  of  January  31,  1911,^2  a  fund  known  as  "adjudication 
of  water  rights  fund"  was  provided  which  shall  be  a  permanent 
fund  and  which  shall  be  used  only  for  the  payment  of  expenses  in 
the  enforcement  of  the  Act.  It  was  also  provided  that  the  Court, 
at  the  time  of  the  entry  of  final  judgment,  shall  adjudge  and  deter- 
mine the  proportionate  amount  of  such  costs  of  adjudication,  to  be 
paid  by  each  of  the  parties  to  said  action,  and  that  the  respective 

»Comp.  Laws,  1907,  See.  1285,  as  n  Comp.  Laws,  1907,  Sec.  1284. 

amended  by  Laws,  1911,  p.  2.  12  Laws,  1911,  p.  3. 

10  Comp.   Laws,   1907,   Sees.    1275- 
1283. 
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sums  so  apportioned  are  declared  to  be  a  lien  upon  the  lands  and 
water  rights  of  said  parties,  to  be  assessed  and  collected  as  taxes, 
and  the  sums  so  collected  to  be  remitted  to  the  State  Treasurer,  and 
to  be  placed  by  him  in  the  "adjudication  of  water  rights  fund." 

Upon  the  question  of  the  protection  of  water  rights  and  for  dam- 
ages for  injuries,  it  is  provided : 

"In  any  action  hereafter  coi^enced  for  the  protection  of  rights 
acquired  to  water  under  the  laws  of  this  State,  the  plaintiff  may 
make  any  or  all  persons  who  have  diverted  water  from  the  same 
stream  or  source  parties  to  such  action,  and  the  Court  may  in  one 
judgment  settle  the  relative  priorities  and  rights  of  all  the  parties 
to  such  action.  When  damages  are  claimed  for  the  wrongful  di- 
version of  water  in  any  such  action,  the  same  may  be  assessed  and 
apportioned  by  the  jury  in  their  verdict,  or  by  the  Court,  if'  the 
case  is  tried  without  a  jury,  and  judgment  thereon  entered  for  or 
against  one  or  more  of  several  plaintiffs,  or  for  or  against  one  or 
more  of  several  defendants,  and  may  determine  the  ultimate  rights 
of  the  parties  between  themselves.  In  any  action  concerning  joint 
water  rights  or  joint  rights  in  water  ditches,  unless  partition  of  the 
same  is  asked  by  the  parties  to  the  action,  the  Court  shall  hear  and 
determine  such  controversy  as  if  the  same  were  several  as  well  as 
joint."  13 

§  2063.  Ditches  and  canals,  and  condenmation  of  rights  of  wa^ 
therefor. — Substantial  headgates  and  measuring  devices  must  be 
constructed  by  the  owners  of  ditches  and  canals,  and  of  such  pattern 
as  the  State  engineer  or  water  commissioner  shall  approve.  ^  The 
ditches  and  canals  must  also  be  kept  in  repair,  so  as  to  prevent  the 
waste  of  water  or  damage  to  the  property  of  others.^  Bridges  must 
also  be  constructed  and  kept  in  repair  by  the  owners  of  the  works.^ 
Each  person,  association,  or  corporation  is  liable  for  the  proportion- 
is  Oomp.  Laws,  1907,  Sec.  1288x40.  Utah  etc.  Co.,  16  Utali  246,  52  Pac. 
As  to  parties,  see  Deseret  Irr.  Co.  v.  Eep.  168,  40  L.  E.  A.  851,  67  Am.  St. 
Mclntyre,  16  Utah  398,  52  Pae.  Eep.  Eep.  607;  Belknap  v.  Widdison,  32 
628.  Utah  246,  90  Pao.  Eep.  393;  Lisonbee 

iComp.  Laws,  1907,  Sec.   1288x26.     v.  Monroe  Irr.  Co.,  18  Utah  343,  54 
See,  also,  Laws,  1911,  p.  147,  See.  10.     Pao.  Eep.  1008,  72  Am.  St.  Eep.  784. 
2Comp.  Laws,  1911,  See.   1288x29.         s  Comp.  Laws,   1907,  See.   1288x29. 
See,  also.  North  Point  etc.   Go.  v. 
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ate  expense  of  maintaining,  operating,  and  controlling  their  works 
^rhere  used  in  common.* 

The  place  of  diversion  of  water  may  be  changed,  provided  it  does 
not  impair  vested  rights,  upon  application  and  a  permit  by  the  State 
engineer.5 

"Any  appropriated  water  may  be  turned  into  the  channel  of  any 
natural  stream,  or  into  a  reservoir  constructed  across  the  bed  of  any 
natural  stream,  and  commingled  with  its  waters  and  then  be  taken 
out,  either  above  or  below  the  point  where  emptied  into  the  channel, 
but  in  so  doing  the  original  water  in  such  stream  or  reservoir  must 
not  be  diminished  in  quantity  or  deteriorated  in  quality."  ^ 

Upon  tke  subject  of  the  exercise  of  the  right  of  eminent  domain 
for  ditches  and  canals,  the  State  of  Utah  has  taken  an  advanced 
position.  The  statute  proAddes,  by  the  Act  of  1903,'^  as  follows: 
"The  use  of  water  for  beneficial  purposes,  as  provided  in  this  title, 
is  hereby  declared  to  be  a  public  use.  Any  person,  corporation, 
or  association  shaU  have  the  right  of  way  across  and  upon  public, 
private,  and  corporate  lands,  or  other  right  of  way,  for  the  con- 
struction, maintenance,  repair,  and  use  of  all  necessary  reservoirs, 
dams,  water  gates,  canals,  ditches,  flumes,  tunnels,  or  other  means 
of  securing,  storing,  and  conveying  water  for  irrigation  or  for  any 
necessary  public  use,  or  for  drainage,  upon  payment  of  just  com- 
pensation therefor,  but  such  right  of  way  shall  in  all  cases  be  exer- 
cised in  a  manner  not  to  unnecessarily  impair  the  practical  use  of 
any  other  right  of  way,  highway,  or  public  or  private  road,  nor  to 
unnecessarily  injure  any  public  or  private  property.  Such  right 
may  be  acquired  in  the  manner  prqvided  by  law  for  the  taking  of 
private  property  for  public  use. 

"When  any  person,  corporation,  or  association  desires  to  convey 
water  for  irrigation  or  for  any  other  beneficial  purpose,  and  there 
is  a  canal  or  ditch  already  constructed  that  can  be  enlarged  to  con- 

4  Comp.  Laws,  1907,  Sec.  1288x30.  «  Comp.  Laws,   1907,  See.  1288x25, 

B  Comp.  Laws,  1907,  See.  1288x24,  as  amended,  Laws,  1911,  p.  60. 

as  amended,  Laws,  1909,  p.  90;  Hague  See  Herriman  Irr.  Co.  v.  Keel,  25 

T.  NepM  Irr.   Co.,   16  Utah  421,   52  Utah  96,  69  Pao.  Eep.  719;  Fuller  v. 

Pac.  Eep.  765,  41  L.  E.  A.  311,  67  Sharpe,   33   Utah   431,   94  Pae.   Eep. 

Am.  St.  Eep.  634;  Salt  Lake  City  v.  813;   Herriman  etc.  Co.  v.  Butterfield 

Salt  Lake  City  eto.  Co.,  24  Utah  249,  Min.  Co.,  19  Utah  453,  57  Pae.  Eep. 

67  Pae.  Eep.   672,   25  Utah   441,   71  537,  51  L.  E.  A.  930. 

Pac.  Eep.  1069,  61  L.  E.  A.  648.  7  Laws,  1905,  p.  103. 
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vey  the  required  quantity  of  water,  then  such  person,  corporation, 
or  association,  or  the  owner  or  owners  of  the  land  through  which  a 
new  canal  or  ditch  would  have  to  be  constructed  to  convey  the  quan- 
tity of  water  necessary,  shall  have  the  right  to  enlarge  said  ditch 
or  canal  or  ditch  already  constructed,  by  compensating  the  owner 
of  the  canal  or  ditch  to  be  enlarged  for  the  damage,  if  any,  caused 
by  said  enlargement ;  provided,  that  said  enlargement  shall  be  done 
at  any  time  from  the  first  day  5f  October  to  the  first  day  of  March, 
or  at  any  time  that  may  be  agreed  upon  with  the  owner  of  said 
ditch  or  canal."* 

In  an  action  brought  by  a  single  individual  to  condemn  a  right  of 
way  for  the  purpose  of  conducting  water  to  his  own  land,  the  above 
statute  was  upheld,  both  by  the  Supreme  Court  of  the  State  and 
also  by  the  Supreme  Court  of  the  United  States.^ 

§  2064.  Distribntion  of  water. — Upon  the  subject  of  the  dis- 
tribution of  water,  it  is  provided:  That  appropriators  shall  have 
priority  among  themselves  according  to  the  dates  of  their  respective 
appropriations,  so  that  each  appropriator  shall  be  entitled  to  receive 
the  whole  supply  to  which  his  certificate  entitles  him  before  any 
subsequent  appropriator  shall  have  any  right;  "provided,  that 
whenever  the  natural  flow  of  any  stream  shall  have  receded  in  vol- 
ume in  the  annual  low-water  stage,  then  the  rights  of  aU  users  to 
such  flow  at  such  stage  shall  be  deemed  equal  as  to  priority,  and 
the  water,  when  at  or  below  such  stage,  shall  be  apportioned  pro  rata 
among  such  users.  But  in  times  of  scarcity,  while  priority  of  appro- 
priation shall  give  the  better  rights  as  between  those  using  water 
for  the  same  purpose,  the  use  for  domestic  purposes  shall  have  pref- 

8  Comp.  Laws,  1907,  Sees.  1288x21,  See,  also,  Lehi  Irr.  Co.  v.  Moyle,  4 
1288x22.                                                           Utah   327,   9   Pao.   Eep.    867;    Maple 

For  condemnation  proceedings  gen-  Orchard  Co.  v.  Marshall,  27  Utah  215, 

erally,   see   Comp.   Laws,   1907,   Sees.  75  Pac.  Eep.  369. 

3588-3608.  There  is  no  title  against  the  Gov- 

9  Nash  V.  Clark,  27  Utah  158,  75  ernment  in  a  person  taking  possea- 
Pac.  Eep.  371,  1  L.  E.  A.,  N.  S.,  208,  sion  of  public  land  for  the  purpose  of 
101  Am.  St.  Eep.  953;  affirmed,  198  procuring  water  or  digging  ditches 
U.  8.  361,  49  L.  Ed.  1085,  25  Sup.  for  canals,  without  the  performance 
Ct.  Eep.  676.  of  any  work  thereon.     Bear  Lake  Irr. 

See,  also,  upon  the  general  subject  Co.  v.  Garland,  164  U.  S.  1,  41  L.  Ed. 
of  rights  of  way  over  private  lanjs,  327,  17  Sup.  Ct.  Eep.  7;  affirming  Id., 
Sees.  972-993.  9  Utah  350,  34  Pac.  Eep.  368. 
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erence  over  use  for  all  other  purposes,  and  use  for  agricultural  pur- 
poses shall  have  preference  over  use  for  any  other  purpose  except 
domestic  use."  ^ 

It  is  made  the  duty  of  the  water  commissioners  of  their  respective 
water  districts  to  regulate  the  distribution  of  the  water  among  the 
various  ditches  and  the  users  thereunder  according  to  the  rights 
of  the  respective  parties,  as  the  same  are  established  by  decrees  or 
otherwise.^ 

§  2065.  Reservoir  land  grant — Reservoir  rights. — By  the  en- 
abling Act  there  was  granted  to  the  State  of  Utah,  by  the  United 
States,  "for  the  establishment  of  permanent  water  reservoirs  for 
irrigating  purposes,  five  hundred  thousand  acres"  of  the  public 
lands.  1  To  take  advantage  of  the  benefits  of  the  grant  it  was  pro- 
vided by  the  State  legislature,  and  there  was  thereby  created  a  fund 
to  be  known  as  the  reservoir  land  grant  fund,  said  fund  to  consist 
of  all  moneys  received  from  the  sale  of  land  selected  under  the  grant 
for  the  establishment  of  permanent  water  reservoirs  for  irrigation 
purposes.2  The  State  board  of  land  commissioners  is  authorized 
and  directed  to  select  suitable  sites  for  reservoirs  and  to  cause  the 
same  to  be  constructed  for  the  purpose  of  storing  water  to  be  sup- 
plied to  the  State  and  other  lands.^ 

The  right  of  eminent  domain  is  granted  for  the  purpose  of  con- 
structing reservoirs.*  Reservoirs  constructed  by  private  parties  are 
subject  to  inspection  by  the  State  engineer,  and  if  defective  must  be 
repaired  by  the  owners.^ 

§  2063.    Corporations  and  companies — Taxation  of  property. — 

Corporations  may  be  organized  under  the  laws  of  Utah  for  the  ex- 
press purpose  of  irrigating  the  lands  of  its  stockholders  or  for  the 
purpose  of  selling  or  otherwise  disposing  of  water  rights  to  con- 
sumers. 
Ditches,  canals,  and  other  works  owned  by  such  corporations,  or 

iComp.  Laws,   1907,  Sec.  1288x27.  3  Laws,    1909,   p.    269,    See.    2,    as 

a  Laws,  1911,  p.  145,  Sees.  4,  5,  12.  amended,  Laws,  1911,  p.  82. 

1  Comp.  Laws,  1907,  p.  31,  See.  12.  4  Comp.    Laws,    1907,    Sees.    3588- 

2  Laws,     1909,    Chap.   116,   p.   269,  3608. 

Sees.  1-11,  as  amended.  Laws,  1911,  p.  6  Comp.  Laws,  Sees.  1268,  1269. 

82,    and    repealing    Sees.    2389-2400, 
Comp.  Laws,  1907. 
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by  individuals,  for  the  irrigation  of  the  lands  of  such  corporations 
or  individuals  shall  not  be  separately  taxed  so  long  as  they  shall  be 
owned  and  used  exclusively  for  such  purposes. ^  "And  all  private 
water  corporations  organized  for  culinary  purposes,  and  furnishing 
water  exclusively  to  members  of  such  corporations,  and  all  canal 
and  irrigation  corporations  engaged  exclusively  in  furnishing  water 
to  or  for  lands  owned  by  the  members  thereof,  aE  water  users'  asso- 
ciations organized  to  comply  with  the  rules  of  the  United  States 
Reclamation  Service,"  are  exempted  from  the  payment  of  the 
annual  license  tax.2  Another  notable  exception  is  made  in  favor 
of  irrigation  corporations,  and  that  is  that  they  may  purchase  or 
subscribe  for  the  capital  stock  of  any  other  similar  corporation 
when  the  same  is  permitted  by  the  articles  of  incorporation.^ 

§  2067.  General  provisions — Standard  of  measurement — Trans- 
fer of  rights. — "The  standard  unit  of  measurement  of  the  flow  of 
water  shall  be  the  discharge  of  one  cubic  foot  per  second  of  time, 
which  shaU  be  known  as  the  second  foot ;  and  the  standard  unit  of 
measurement  of  volume  of  water  shall  be  the  acre-foot,  being  the 
amount  of  water  upon  an  acre  covered  one  foot  deep,  equivalent 
to  43,560  cubic  feet."  i 

"A  right  to  the  use  of  water  appurtenant  to  the  land  shall  pass 
to  the  grantee  of  such  land,  and  in  cases  where  such  right  has  been 
exercised  in  irrigating  different  parcels  of  land  at  different  times, 
such  right  shall  pass  to  the  grantee  of  any  parcel  of  land  on  which 
such  right  was  exercised  next  preceding  the  time  of  the  execution 
of  any  conveyance  thereof,  subject,  however,  in  all  cases  to  pay- 
ment by  the  grantee  of  any  such  conveyance  of  all  amounts  unpaid 
on  any  assessment  then  due  upon  any  such  right;  provided,  that 
any  such  right  to  the  use  of  water,  or  any  part  thereof,  may  be 
reserved  by  the  grantor  in  any  such  conveyance  by  making  such 

1  See  Const,  of  Utah,  Art.  13,  Sec.  »  Comp.  Laws,  1907,  See.  1288x28. 
3,  Sec.  2057;  Laws,  1909,  p.  208.  "Water  rights  represented  bj  shares 

The  water  system  of  a  corporation  of  stook  in  a  water  company  are  per- 

organized  for  selling  water  to  the  in-  sonal  property,  and  may  be  sold  and 

habitants  of  a  city  is  not  exempt  from  transferred  independent  of  any  land, 

taxation.     Bear  Lake  etc.  Co.  t.  Og-  George   v.   Bobison,   23   Utah   79,   63 

den  City,  8  Utah  494,  33  Pac.  Eep.  Pac.  Eep.  819;  Snyder  t.  Murdock,  20 

135.  Utah  419,  59  Pac.  Bep.  91. 

2  Laws,  1909,  p.  226,  Sec.  2.  i  Comp.  Laws,  1907,  See.  1288x19. 
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reservation  in  express  terms  inserted  in  such  conveyance,  or  may 
be  separately  conveyed.^ 

"Water  rights  shall  be  transferred  by  deeds  in  substantially  the 
same  manner  as  real  estate,  except  when  they  are  represented  by 
shares  of  stock  in  a  corporation,  and  such  deeds  shall  be  recorded 
in  the  office  of  the  recorder  of  the  county  where  the  place  of  diver- 
sion of  the  water  from  its  natural  channel  is  situated.  Every  deed 
of  water  right  so  recorded  shall,  from  the  time  of  filing  the  same 
with  the  recorder  for  record,  impart  notice  to  all  persons  of  the 
contents  thereof,  and  subsequent  purchasers,  mortgagees,  and  lien 
holders  shall  be  deemed  to  purchase  and  take  with  notice.^ 

"Every  deed  of  water  right  within  this  State  hereafter  made, 
which  shall  not  be  recorded  as  provided  in  this  title,  shall  be  void 
as  against  any  subsequent  purchaser  in  good  faith,  and  for  a  valu- 
able consideration  of  the  same  water  right  or  any  portion  thereof 
where  his  own  deed  shall  be  first  duly  recorded."  * 

All  water  appropriated  for  irrigation  from  works  constructed  or 
controlled  by  the  United  States  shall  be  appurtenant  to  specified 
lands  ;.provided,  that  if  for  any  reason  it  should  at  any  time  become 
impracticable  to  use  water  beneficially  or  economically  for  the  irri- 
gation of  any  land,  the  said  right  may  be  severed  from  the  land  and 
simultaneously  transferred,  and  become  appurtenant  to  another 
tract.5 

§  2068.  Artesian  wells.— By  the  Act  approved  March  11,  1911,i 
the  State  board  of  land  commissioners  was  authorized  and  directed 
to  conduct  experiments  in  sinking  wells  for  the  purpose  of  obtaining 
subterranean  waters  for  culinary,  domestic,  and  irrigation  purposes 
on  arid  lands  within  the  State.     Such  wells  shall  be  located  in  locali- 

2  Comp.  Laws  of  T7tah,  1907,  Sec.  George  v.   Eobiaon,   23   Utali   79,   63 

1288x32.  Pae.  Eep.  819;  Snyder  v.  Murdock,  20 

See  Bear  Lake  Irr.   Co.  v.   Ogden  Utah  419,  59  Pac.  Bep.  91. 
City,  8  Utah  494,  33  Pae.  Eep.  135;  8  Comp.  Laws  of  Utah,  1907,  See. 

Smith   V.   North   Canyon  W.   Co.,    16  1288x33. 

Utah  194,  52  Pac.  Eep.  283;   Fisher         4  Comp.  Laws  of  Utah,  1907,  See. 

V.    Bountiful    City,    21    Utah    29,    59  1288x34. 

Pac.  Eep.  520;   Fayter  v.  North,  30  e  Comp.  Laws,  1907,  Sec.  1288x31. 

Utah  156,  83  Pac.  Eep.  742,  6  L.  E.-         l  Laws,  1911,  Chap.   65,  p.   89,  re- 

A.,  N.  S.,  410.  pealing  Laws,  1909,  Chap.  40,  p.  44. 

For  transfer  by  shares  of  stock,  see 
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ties  where  the  surrounding  land  is  adapted  for  "dry  farming,"  and 
not  more  than  two  wells  shall  be  located  in  any  one  county.  Such 
wells  may  be  driven  on  State  or  private  land,  and  if  on  private  land 
a  right  of  way  must  be  granted  to  the  well  by  the  owner.  Whenever 
it  is  necessary  to  install  machinery  for  lifting  the  water  from  such 
wells,  the  board  is  authorized  and  empowered  to  make  such  installa- 
tion, and  to  make  all  rules  necessary  to  lease  said  wells  to  the  respon- 
sible bidder  who  will  agree  to  furnish  the  water  to  the  users  thereof 
at  the  lowest  price  per  gallon  for  a  period  not  to  exceed  five  years. 
It  must  be  noted  that  the  State  of  Utah  has  no  law  for  the  preven- 
tion of  the  waste. of  water  from  artesian  wells. 

§  2069.  State  conservation  commission. — ^By  the  Act  approved 
March  22,  1909,  ^  a  commission  to  be  known  as  the  Utah  State  Con- 
servation Commission  was  created,  to  consist  of  not  less  than  three 
members,  citizens  of  the  State,  over  the  age  of  21  years,  to  serve 
without  pay,  and  of  which  commission  the  Governor  shall  be  chair- 
man. It  is  made  the  duty  of  said  commission,  among  other  things, 
"to  inquire  whether  the  waters  of  any  stream  or  other  source  of 
water  supply  situated  within  the  State  can  be  whoUjr  utilized  for 
irrigation  on  lands  lying  under  that  source  of  supply,  and  if  not, 
whether  such  waters  can  be  used  for  purposes  other  than  irrigation 
which  are  more  beneficial  to  the  public  good. "  ^  It  is  also  made 
the  duty  to  place  before  the  legislative  and  executive  departments 
of  the  United  States,  including  the  National  Reclamation  Service, 
data  and  facts  showing  the  great  value  of  the  arid  lands  in  Utah 
when  subjected  to  irrigation,  and  facts  and  information  for  the 
guidance  of  the  legislative  and  executive  departments  of  the  United 
States  in  establishing  dams,  reservoirs,  and  irrigation  systems  for 
the  reclamation  of  arid  lands  in  the  State. 

§  2070.  Irrigation  district  law. — ^As  we  stated  in  a  previous 
section,  the  early  Territory  of  Utah  adopted  a  crude  irrigation  dis- 
trict law,  but  this  law  not  proving  satisfactory,  it  was  afterward 
repealed.  However,  the  Territory  of  Utah  had  the  honor  of  having 
adopted  the  first  irrigation  district  law  many  years  before  the  district 

iLawB,    1909,    Chap.    103,    p.    224,     -    2  Laws,    1909,    p.    224,    Sec.    3,   as 
Sees.  1-6,  as  amended,  Laws,  1911,  p,      amended,  Laws,  1911,  p.  270. 
270. 
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law  of  California  or  the  "Wright  Act"  was  enacted  by  the  legisla- 
ture of  that  State.  1  It  was  not  until  the  Act  approved  March  22, 
1909,2  ^hat  the  legislature  of  Utah  enacted  an  irrigation  district 
law,  the  principal  features  of  which  are  based  upon  the  "Wright 
Act,"  as  the  same  was  afterward  amended  and  adjudicated  by  the 
legislature  and  court  of  California.^ 

The  Act  provides  that  whenever  a  majority  of  the  land  owners 
in  any  district  desire  to  provide  for  the  irrigation  of  the  same,  upon 
petition  to  the  board  of  county  commissioners  setting  forth  the  com- 
plete facts,  and  "signed  by  a  majority  of  the  land  owners  within 
said  proposed  district,  and  who  shall  also  be  the  owners  in  the  ag- 
gregate of  a  majority  of  the  whole  number  of  acres  belonging  to 
the  land  owners  within  the  said  proposed  district,  and  accompanied 
by  a  bond  in  double  the  probable  cost  for  organization,  it  is  made 
the  duty  of  the  board  of  commissioners  to  define  the  boundaries  of 
the  said  proposed  district,  not  including  therein  any  land  which 
will  not  be  benefited  by  the  proposed  system.  The  commissioners 
by  a  further  order  shall  call  an  election  to  determine  whether  such 
district  shall  be  organized,  and  for  the  election  of  its  board  of 
directors.*  At  such  election  and  aU  elections  held  under  the  pro- 
visions of  the  Act,  all  persons  shall  be  entitled  to  vote  who  are  land 
owners  of  agricultural  lands  within  said  district,  and  corporations  so 
owning  lands  shall  be  considered  persons.^  The  board  of  directors, 
after  organization,  is  given  the  usual  powers  to  acquire  property, 
to  make  contracts,  to  sue  and  be  sued.^  The  board  is  also  author- 
ized to  call  an  election  for  the  issuance  of  bonds.'^  It  is  also  made 
the  duty  of  the  board  of  directors,  on  or  before  the  first  day  of  Sep- 
tember of  each  year,  to  determine  the  amount  of  money  required  to 

1  See  See.   1401.  *  Laws,  1909/  p.  144,  Sees.  1-3. 
For  the  general  diseussion  of  irriga-  S  For  the  conduct  of  elections  and 

tion  district  laws,  see  Chap.  70,  Sees,  the  organization  of  districts,  see  Laws, 

1388-1432.  1909,  p.  146,  Sees.  4,  5,  as  amended, 

2  Laws,  1909,  pp.  144-168,  Sees.  1-  Laws,  1911,  pp.  70,  71,  and  Laws, 
56,  as  amended,  Laws,  1911,  p.  70.  1909,  pp.  148-150,  Sees.  6-11. 

3  The  Utah  irrigation  statute  was  « Laws,  1909,  p.  151,  Sees.  12-14, 
upheld  by  the  Supreme  Court  of  that  as  amended  by  laws,  1911,  p.  73. 
State  in  a  well-considered  opinion  7  Laws,  1909,  p.  153,  Sec.  15,  as 
written  by  Mr.  Justice  Friek,  in  the  amended.  Laws,  1911,  p.  74;  for  the 
case  of  Lundberg  v.  Green  Eiver  Irr.  sale  and  payment  of  bonds,  see  Laws, 
Dist.,  Utah  ,  119  Pae.  Eep.  1909,  p.  155,  Sees.  16,  17. 

1039. 
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meet  the  maintenance,  operating,  and  current  expenses  for  the  ensu- 
ing year,  and  to  certify  the  same  to  the  comity  commissioners.  The 
assessment,  levy  and  collection  of  this  amount  is  made  the  duty  of 
the  regular  county  officers;  "provided,  that  in  no  ease  shall  any  land 
be  taxed  for  irrigation  purposes  under  this  Act  which  from  any 
natural  cause  can  not  be  irrigated  or  is  incapable  of  cultivation.* 

For  the  construction  of  the  works  bids  may  be  taken  by  the  board 
and  contracts  let  and  claims  paid  by  warrant  therefor.  "The  work 
shall  be  done  under  the  direction  and  to  the  satisfaction  of  the 
engineer  in  charge,  and  be  approved  by  the  board. ' '  »  Eights  of 
way  are  granted  over  all  State  lands,  and  the  right  of  condemnation 
for  the  same  for  rights  of  way  over  private  lands.i°  Tolls  and 
charges  may  be  made  for  the  purpose  of  defraying  expenses  in  ad- 
dition to  the  assessments  provided  for  as  above.^^ 

In  the  diversion  of  water  vested  rights  must  not  be  interfered 
with;  12  and  in  its  distribution,  in  times  of  scarcity,  it  is  made  the 
duty  of  the  board  to  distribute  all  the  available  water  upon  certain 
or  alternate  days  to  difEerent  localities,  as  they  may  in  their  judg- 
ment think  best  for  the  interests  of  all  parties  concerned,  i*  Pro- 
visions are  made  for  the  changing  of  boundaries  of  districts,  the 
exclusion  of  land,  division,  and  dissolution  of  the  districts ;  ^*  also 
for  the  confirmation  of  all  proceedings  by  the  Court.^'' 

§  2071.  The  Carey  Act  in  Utah.— Utah  is  one  of  the  States  to 
which  the  provisions  of  the  Carey  Act  apply,  and  by  Act  of  the 
legislature  it  has.  provided  for  the  acceptance  of  the  provisions 
thereof  and  for  operations  thereunder.^ 

By  the  Act  of  Congress  of  April  4,  1910,2  the  provisions  of  the 
Act  were  extended  to  the  Uinta  Indian  Reservation,  the  payment  of 
$1.25  per  acre  to  be  paid  to  the  Government  for  the  lands  so  pat- 

8  Laws,    1909,    pp.    156-158,    Sees.  i  Comp.    Laws,    1907,    Sees.    2372- 

18-22.  2388,  as  amended,  Laws,  1909,  Chap. 

»  Laws,  1909,  p.  158,  Sees.  23,  24.      31,  p.  29,  and  Laws,  1911,  Chap.  102, 

10  Laws,  1909,  p.  160,  See.  26.  p.  141. 

11  Laws,  1909,  p.  159,  Sec.  25.  For  the  general  discussion  of  the 

12  Laws,  1909,  p.  160,  Sec.  30.  Carey  Act,  see  Chap.  66,  Sees.  1312- 
18  Laws,  1909,  p.  160,  Sec.  29.  1336. 

14  Laws,  1909,  p.  161,  Sees.  31-49.  2  Public  114,  Stats,   of  the  U.  S., 

16  Laws,  1909,  Sees.  50-S4.  1909-1910,  p.  285. 
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ented,  for  the  benefit  of  the  Indians.  These  provisions  were  also 
accepted  by  the  State.^ 

The  provisions  of  the  Utah  statute  relative  to  the  operation  of  the 
Act  do  not  differ  materially  from  the  provisions  of  other  States  for 
the  same  purpose.  The  selection,  management,  and  disposal  of  the 
land  is  vested  in  the  State  board  of  land  commissioners.*  In  order 
to  take  advantage  of  the  Act  the  usual  application  must  be  made  by 
the  contracting  party  to  the  board,  and  the  same,  after  examination, 
must  be  accepted  or  rejected  by  the  board. ^  In  the  contract  with 
the  constructing  company,  in  the '  discretion  of  the  board,  it  may 
provide  that  the  sale  to  a  settler  of  a  tract  of  land  with  a  permanent 
water  right  shall  include  a  pro  rata  interest  in  the  reservoir  and 
irrigation  works  equal  to  the  proportion  of  the  tract  of  land  pur- 
chased by  him  bears  to  the  entire  tract  to  be  reclaimed  by  said 
system,  and  that  upon  full  payment  of  the  purchase  price  of  the 
said  land  and  water  right,  capital  stock  of  the  corporation  repre- 
senting such  interest  shall  be  transferred  to  such  settler,  if  the  said 
irrigation  system  shall  be  constructed  by  a  corporation,  or  if  by  a 
person  or  company  then  such  interest  shall  be  conveyed  to  the  set- 
tler.s  All  contracts  must  also  state  that  the  construction  of  the 
works  shall  begin  within  six  months  and  shall  be  prosecuted  dili- 
gently and  continuously  to  completion,  and  that  the  cessation  of 
work  under  a  contract  for  a  period  of  six  months  shall  forfeit  to  the 
State  all  rights  under  said  contract  and  the  penal  sum  named  in  the 
bond,  provided  that  no  property  or  right  which  has  vested  in  the 
contractor  at  the  date  of  the  contract  shall  be  forfeited.'^ 

Any  citizen  of  the  United  States  or  a  person  having  declared  his 
intention,  over  the  age  of  21  years,  may  make  application  for  the 
land.  A  contract  for  a  water  right  must  accompany  the  applica- 
tion, and  also  the  sum  of  25  cents  per  acre.  The  price  fixed  for  the 
land  is  not  to  exceed  $1  per  acre,  except  where  the  same  is  located 
within  the  Uinta  Indian  Reservation,  in  which  case  it  shall  not 
exceed  $2.25  per  acre,  and  of  which  the  board  must  pay  the  sum  of 
$1.25  to  the  Government.*    All  money  received  by  the  board  from 

8  Laws,  1911,  p.  141.  T  Comp.  Laws,  1907,  Sec.  2380,  as 

*  Comp.  Laws,  1907,  Sec.  2373.  amended,  Laws,  1909,  p.  29,  and  See. 

6  Comp.    Laws,    1907,    Sees.     2374-  2381. 

2378.  8  Comp.  Laws,  1907,  Sec.  2382,  as 

«  Comp.  Laws,  1907,  Sec.  2379,  amended.  Laws,  1911,  p.  141. 
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the  sale  of  such  lands  shall  be  deposited  with  the  State  Treasurer 
to  the  credit  of  the  reclamation  fund,  and  shall  be  available  for  the 
payment  of  the  expenses  of  the  board  in  carrying  out  the  provisions 
of  the  Act.9 

It  is  provided  that  the  water  rights  to  all  lands  acquired  under 
the  provisions  of  the  Act  shall  attach  to  and  become  appurtenant 
to  the  land.  The  usual  lieu  ip.  favor  of  the  contractor  is  provided 
for.io 

§  2072.    Provisions  in  aid  of  the  National  Beclamation  Act.— A 

right  of  way  is  granted  for  all  ditches,  tunnels,  and  telephone  trans- 
mission lines  constructed  by  the  authority  of  the  United  States.^ 
All  lands  belonging  to  the  State  under  National  reclamation  proj- 
ects must  be  sold  in  conformity  to  the  farm  units  established  by  the 
Government;  provided,  that  the  area  to  be  so  irrigated  shall  be 
determined  by  due  notice  by  the  United  States  to  the  State  board 
of  land  commissioners.  After  the  withdrawal  of  lands  by  the 
United  States  no  application  for  the  purchase  of  State  lands  within 
the  limits  of  such  withdrawal  shall  be  accepted,  except  under  the 
conditions  prescribed  in  the  section.  Any  State  lands  needed  by  the 
United  States  for  irrigation  works  shall  be  sold  to  the  United  States 
at  the  appraised  value  of  such  lands.^ 

It  is  made  the  duty  of  county  recorders  of  counties  in  which  water 
users'  associations  are  organized  in  conformity  with  the  require- 
ments of  the  United  States,  under  the  Reclamation  Act,^  to  provide 
record  books  of  the  articles  of  incorporation  and  stock  subscriptions, 
and  to  use  such  books  for  recording  the  same;  and  the  charges  for 
the  recording  thereof  shall  be  the  actual  cost  of  the  labor  performed, 
and  not  for  the  printed  forms  or  records.* 

§  2073.  Pollution  of  waters. — Upon  the  subject  of  public 
nuisances  for  the  pollution  of  waters  it  is  declared  by  the  statute  of 
Utah  that:     "Any  person  who  shall  either: 

"1.  Construct  or  maintain  any  corral,  sheep-pen,  stable,  pig-pen, 
chicken-coop,  or  other  offensive  yard  or  outhouse  where  waste  or 

9Conip.  Laws,  1907,  See.  2383,  as  aComp.  Laws,  1907,  Sec.  2336i. 

amended,  Laws,  1911,  p.  14:2.  sFor  water  users'  associations,  see 

10  Comp.  Laws,  1907,  See.  2385.  Sees.  1281-1286. 

1  Comp.  Laws,  1907,  See.  2364x.  4  Comp.  Laws,  1907,  Sec.  632x3. 
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drainage  therefrom  shall  flow  airectly  into  the  waters  of  any  stream, 
weU,  or  spring  of  water  used  for  domestic  purposes ;  or, 

"2.  Deposit,  pile,  unload,  or  leave  any  manure  heap,  offensive 
rubbish,  or  carcass  of  any.  dead  animal  where  waste  or  drainage 
therefrom  will  flow  directly  into  any  waters  of  any  stream,  well,  or 
spring  of  water  used  for  domestic  purposes ;  or, 

' '  3.  Dip  or  wash  any  sheep  in  a  stream  in  close  proximity  to  any 
stream  used  by  the  inhabitants  of  any  municipality ;  or, 

"4.  Construct  or  maintain  any  corral,  yard,  or  vat  to  be  used  for 
the  purpose  of  shearing  or  dipping  sheep,  within  twelve  miles  of 
any  municipality,  where  the  refuse  would  naturally  find  its  way 
into  any  stream  used  by  the  inhabitants  of  the  municipality  for 
domestic  purposes;  or, 

"5.  Establish  and  maintain  any  corral,  camp,  or  bedding  place 
for  the  purpose  of  keeping  cattle,  horses,  sheep,  or  hogs  within  seven 
miles  of  any  municipality,  where  the  refuse  or  filth  will  naturally 
find  its  way  into  any  stream  used  by  the  inhabitants,  shall  be  guilty 
of  a  misdemeanor. ' '  ^ 

The  befouling  of  the  waters  of  a  canal  from  which  a  number  of 
persons  obtain  water  for  irrigation,  domestic  and  other  purposes, 
BO  as  to  render  it  unfit  for  use,  creates  a  public  nuisance,  and  the 
right  to  maintain  it  can  not  be  gained  by  prescription.^ 

§  2074.  Criminal  statutes. — It  is  made  a  misdemeanor  to  in  any 
way  interfere  with,  injure,  destroy,  or  remove  any  dam,  headgate, 
weir,  or  other  appUcance ;  ^  so,  also,  the  obstruction  of  any  right  of 
way  for  canals ;  ^  so,  the  failure  to  construct  headgates  and  measur- 
ing devices ;  ^  so,  the  beginning  of  the  construction  of  any  dam  over 
five  feet  in  height  before  the  plans  shaU  have  been  submitted  to  and 
approved  by  the  State  engineer ;  *  so,  also,  the  refusal  or  neglect  to 
comply  with  the  requirements  of  the  State  engineer.^ 

Every  person  wh©  wilfully  and  maliciously  cuts,  breaks,  or  de- 

iComp.  Laws,  1907,  See.  4274.  L.  E.  A.  851,  67  Am.  St.  Eep.  607; 

See,    also,    People    t.    McCune,    14  Crane  v.  Winsor,  2  Utah  248. 

Utah  151,  46  Pae.  Eep.  658,  35  L.  E.  l  Comp.  Laws,   1907,  See.   1288x35, 

A.  396;  People  v.  Burtleson,  14  Utah  and  Sec.  4487x26. 

258,  47  Pae.  Eep.  87.                           ,  2  Comp.  Laws,   1907,  Sec.   1288x36. 

2  North  Point  ete.  Co.  v.  Utah  etc.  8  Comp.  Laws,   1907,   See.   1288x26. 

Co.,  16  Utah  246,  52  Pae.  Eep.  168,  40  *  Comp.  Laws,  1907,  Sec.  1268. 

5  Comp.  Laws,  1907,  See.  1270. 
227 — Klnn.  on  Irr. 
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stroys  any  dam,  canal,  flume,  aqueduct,  levee,  embankment,  reser- 
voir, or  other  structure  erected  to  create  hydraulic  power,  or  to 
drain  or  reclaim  swamp  or  marsh  land,  or  to  conduct  water  for 
mining,  manufacturing,  reclamation,  or  agricultural  purposes,  or 
for  the  supply  of  municipalities;  or  makes  or  causes  to  be  made 
any  aperture  in  such  works,  is  punishable  by  a  fine  not  exceeding 
$500,  or  by  imprisonment  in  the  State  prison  not  exceeding  two 
years,  or  both.®  * 

The  larceny  of  water  is  made  a  misdemeanor.'^ 

§  2075.  Riparian  rights  in  Utah. — The  common  law  of  riparian 
rights  as  to  the  use  and  flow  of  the  waters  of  the  natural  streams 
has  been  abrogated  in  the  State  of  Utah,  both  by  statute  and  the 
decisions  of  the  courts.  By  statute  it  is  provided  that :  ' '  Beneficial 
use  shall  be  the  basis,  the  measure,  and  the  limit  of  all  rights  to  the 
use  of  water  in  this  State."  ^  By  Court  decision  in  an  early  Terri- 
torial case  it  was  held  that:  "Eiparian  rights  have  never  been 
recognized  in  this  Territory."  2 

6  Comp  Laws,  1907,  See.  4434.  Eep.  1069,  61  L.  E.  A.  648 ;  Cole  V. 

TComp.    Laws,    1907,    Sees.     4372,  Richards   Irr.   Co.,   27   Utah   205,   75 

4450.  Pae.  Bep.  376,  101  Am.  St.  Eep.  962; 

1  Comp.  Laws,  1907,  See.   1288x20.  Nash  v.  Clark,  27  Utah  158,  75  Pac. 

2  Stowell  V.  Johnson,  7  Utah  215,  Rep.  371,  1  L.  R.  A.,  N.  S.,  208,  101 
26  Pae.  Eep.  290.  Am.   St.  Rep.   953;   aflSrmed,   198  U. 

See,   also.   Salt  Lake  City  v.   Salt     S.  361,  49  L.  Ed.  1085,  25  Sup.  Ct. 
Lake  City  etc.  Co.,  24  Utah  249,  67     Eep.  676. 
Pac.  Eep.  672,  25  Utah  441,  71  Pac. 
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WASHINGTON. 

§  2076.  Particular  features  of  the  State. 
§  2077.  Irrigation  in  the  State. 
§  2078.  Criticism  of  the  Washington  laws. 
§  2079.  State  constitutional  provisions. 
§  2080.  Appropriation  of  water — Right  and  method  of. 
§  2081.  Ditches  and  canals  and  rights  of  way  therefor. 
S  2082.  The  condemnation  of  riparian  rights. 

i  2083.  Distribution  and  the  apportionment  of  water — Standard  of  meas- 
urement. 
1 2084.  Rights   of  corporations. 
§  2085.  Water  rates. 
§  2086.  Reservoir  rights. 

§  2087.  Artesian  wells — The  regulation  of  the  use  from. 
§  2088.  The  adjudication  of  existing  rights. 
§  2089.  Improvement  of  streams  for  logging  purposes. 
§  2090.  Provisions  in  aid  of  the  National  Reclamation  Act. 
§  2091.  Irrigation   district  law. 
!  2092.  The  Carey  Act  in  Washington. 
S  2093.  Reclamation  of  State  lands  by  the  State. 
I  2094.  The  pollution  of  waters. 
§  2095.  Criminal  statutes. 
f  2096.  Riparian  rights  in  Washington. 

§  2076.  Particular  features  of  the  State. — The  State  of  Wash- 
ington is  somewhat  similar  to  Oregon  in  climate  and  topography. 
The  Cascade  Range  of  mountains,  which  trends  in  a  direction  nearly 
north  and  south  at  a  distance  of  about  one  hundred  and  fifty  miles 
from  the  ocean,  forms  the  most  conspicuous  feature  of  surface  relief. 
This  range  divides  the  State  into  two  great  parts,  differing  greatly 
in  climate,  soil,  rainfall,  and,  therefore,  in  agricultural  possibilities. 
On  the  western  side  of  the  range  the  annual  precipitation  is  heavy, 
and  a  dense  forest  covers  the  mountains  and  smaller  hills,  while 
upon  the  eastern  side  the  rainfall  is  much  less,  the  lands  arid,  and 
the  natural  vegetation  comparatively  scanty.  The  great  plains  of 
the  Columbia  form  naturally  a  most  striking  feature  of  arid  lands. 
These  extend  from  the  foothills  of  the  Cascade  Range  eastward  to 
the  mountains  of  Idaho,  and  from  the  border  of  British  Columbia 
southward  across  the  State.     The  supply  of  water  is  large,  and 

(3619) 
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found  in  the  Columbia  River  and  its  numerous  tributaries,  the 
largest  of  which  are  the  Snake  and  the  Yakima  Rivers.  Here  is 
found  the  famous  Yakima  Basin,  a  region  that  has  attracted  so  much 
attention  of  late. 

The  climate  of  the  State  differs  greatly  in  the  different  portions, 
depending  upon  the  proximity  to  the  sea  and  the  altitude.  In  the 
Columbia  River  Basin  the  characteristics  are  dry,  hot  summers  and 
moderately  cold  winters,  with  a  snowfall  varying  from  a  few  inches 
to  several  feet.  At  times  both  extremes  of  heat  and  cold  are  experi- 
enced. In  the  Yakima  Valley,  however,  the  temperature  seldom 
ever  goes  to  zero.  The  cropping  season  is  long,  and  seldom  dis- 
turbed by  either  late  frosts  in  the  spring  or  early  frosts  in  the  fall. 

In  addition  to  the  supply  of  surface  water  in  the  State  of  Wash- 
ington, there  are  many  artesian  basins  in  the  State,  from  which  a 
large  quantity  of  water  is  supplied  for  all  beneficial  purposes.^ 

§  2077.  Irrigation  in  the  State. — ^In  many  portions  of  the  State 
of  Washington  crops  can  be  raised  without  irrigation.  In  other 
portions  of  the  State  the  climate  is  decidedly  arid,  and  here,  unless 
it  may  be  by  the  scientific  methods  of  dry  farming,  crops  can  not  be 
raised  without  irrigation.  Since  the  first  edition  of  this  work  was 
published  in  1894,  there  has  been  great  development  in  the  State 
of  Washington  in  the  reclamation  of  arid  lands.  It  was  somewhat 
late  in  coming,  but  since  it  started  the  progress  has  been  wonderful. 
The  first  recorded  claim  to  water  in  the  Yakima  VaUey  was  dated 
February  21,  and  filed  February  23, 1876.  ' '  In  fact,  the  beginnings 
of  the  larger  canal  systems  in  operation  today  and  the  real  awaken- 
ing to  the  importance  and  possibilities  of  irrigation  in  this  State 
date  back  only  about  fifteen  or  sixteen  years. ' '  ^  One  of  the  causes 
of  this  delay  was  the  fact  that  it  required  a  large  amount  of  capital 

1  See  Eeconnoissance  in  Southeast-  United  States,  Part  12,  North  Pacific 

em  Washington,  by  I.  C.  Russell,  Wa-  Coast,  by  J.  C.  Stevens,  E.  C.  La  Bue, 

ter-Supply  Paper  No.  4,  TJ.  S.  Geolog-  and  F.  F.  Henshaw,  1911,  Water-Sup- 

ical  Survey;  Surface  Water  Supply  of  ply  Paper  No.  272,  U.  S.  Geological 

the  North  Pacific  Coast  Drainage,  by  Survey. 

J.  C.  Stevens,  Robert  Follansbee,  and         i  Irrigation  in  the  Yakima  Valley, 

E.  C.  La  Eue,  district  hydrographers,  Washington,   by    S.    O.    Jayne,    1907, 

1907,  Water-Supply  and  Irrigation  Pa-  OflSee   of   Experiment   Stations,   Bul- 

per   No.    214,   TI.    S.    Geological   Sur-  letin  No.   188,  U.  S.  Dept.  of  Agri- 

vey;     Su'face  Water   Supply   of   the  culture. 
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to  construct  the  irrigation  works  of  any  considerable  capacity.  To 
accomplish  the  watering  of  the  higher  lands  it  has  been  necessary 
to  build  immense  reservoirs  for  the  impounding  of  the  waters,  to 
tunnel  mountains  in  the  construction  of  canals  in  order  to  obtain 
the  proper  grade,  and  to  overcome  many  other  obstacles  requiring 
great  engineering  skill.  Owing  to  these  conditions  the  settlers 
naturally  passed  by  these  lands,  and  sought  others  where  the  water 
could  be  diverted  at  less  expense.  But  during  the  last  ten  years, 
according  to  the  last  census  report,  there  has  been  no  dearth  of 
settlers  in  that  State,  the  increa,se  of  population  for  the  last  decade 
being  120  per  cent. 

According  to  the  last  report  of  the  Bureau  of  Statistics  and  Im- 
migration of  the  State  of  Washington,  of  1910,  it  is  said :  "  It  is 
quite  within  the  range  of  possibilities  that  the  products  of  the  irri- 
gated lands  of  Washington  will  in  time  exceed  in  annual  value  the 
present  output  from  our  combined  timber  and  cereal-producing 
areas.  Inasmuch  as  the  forest  and  grain  products  aggregate  not 
less  than  $100,000,000  in  value  each  year,  this  statement  might,  at 
first  thought,  be  viewed  as  one  born  of  undue  enthusiasm.  Re- 
garded in  the  light  of  facts,  however,  it  would  appear  conservative. 
Careful  authorities  have  estimated  that  the  total  irrigable  lands  of 
the  State  exceed  2,000,000  acres  in  area,  of  which  not  more  than 
25  per  cent  have  thus  far  been  reclaimed.  With  this  entire  area 
productive,  to  secure  a  yield  of  $100,000,000  in  value  annually 
would  require  only  an  average  of  $50  per  acre-r-an  amount  far  be- 
low the  returns  from  lands  now  irrigated,  which  have  reached 
the  producing  stage. ' '  ^ 

2  For  authorities  upon  the  subject  ington,  by  O.  L.  Waller,  Id.,  Bulletin 

in  the  State  of  Washington,  see  Be-  No.  119,  Separate  No.  4;  Use  of  Wa- 

port  of  the  Bureau  of  Statistics  and  ter  in   Irrigation   in  Yakima   Valley, 

Immigration   of   the   State   of  Wash-  by  O.  L.   Waller,   1900, '/d.,  Bulletin 

ington,  1910;   Irrigation  in  the  Tak-  No.   104,   Separate   No.   4;    A  Eecon- 

ima  VaUey,  by  S.  O.  Jayne,  1907,  Of-  noissance  in  Southeastern  Washington, 

fice  of  Experiment  Stations,  Bulletin  by  I.  C.  Eussell,  1897,  Water-Supply 

No.  188,  U.  8.  Dept.  of  Agriculture;  Paper   No.   4,   U.   S.   Geological   Sur- 

Irrigation  Investigations  in  the  Yak-  vey;    Surface    Water    Supply    of   the 

ima  Valley,  under  the  direction  of  El-  North  Pacific  Coast  Drainage,  by  J. 

wood  Mead,   1905,  by  O.   L.  Waller,  C.  Stevens,  Robert  FoUansbee,  and  E. 

Id.,  Bulletin  No.  158,  Separate  No.  4;  C.  La  Rue,  1907,  Water-Supply  Paper 

Use  of  Water  in  Irrigation  in  Wash-  No.  214,  U.  S.  Geological  Survey. 
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According  to  the  Census  Report  of  1910  the  total  number  of  farms 
irrigated  in  the  State  of  Washington  in  1909  was  7,405,  against 
3,513  in  1899,  an  increase  of  3,892,  or  110.8  per  cent. 

The  total  acreage  in  1909  was  334,378  acres,  against  135,470  acres 
in  1899,  an  increase  of  198,908  acres,  or  146.8  per  cent.  The  total 
acreage  which  all  enterprises  were  capable  of  supplying  with  water 
in  1910  amounted  to  470,514  acres.  The  total  acreage  included  in 
enterprises  completed  or  under  construction  in  1910  was  817,032 
acres. 

The  acreage  irrigated  in  1909,  classified  by  type  of  enterprises, 
is  given  as  follows :  Under  the  United  States  Eeclamation  Service, 
55,690  acres;  under  the  United  States  Indian  Service,  35,000  acres; 
under  co-operative  enterprises,  81,122  acres;  under  commercial  en- 
terprises, 66,911  acres,  and  under  individual  and  partnership  enter- 
prises, 95,655  acres. 

§  2078.  Criticism  of  the  Washington  laws. — As  slow  as  the 
State  of  Washington  has  been  to  take  up  the  work  of  irrigation 
and  the  reclamation  of  its  arid  lands,  the  legislature  has  been  even 
slower  in  enacting  efficient  laws  for  the  control,  appropriation,  and 
distribution  of  the  waiters  within  its  boundaries.  However,  by  the 
later  legislation  the  most  of  the  subjects  pertaining  to  irrigation 
and  the  reclamation  of  lands  have  been  covered,  with  the  exception 
of  provisions  for  the  office  of  a  State  engineer,  and  for  a  strong 
centralized  control  of  the  waters  and  their  appropriation  and  dis- 
tribution. However,  that  such  a  water  code  is  promised  in  the  near 
future  is  seen  by  the  fact  that  at  the  last  session  of  the  legislature 
one  was  partially  considered  and  passed  over  for  the  consideration 
of  the  next  legislature.^ 

1  See  Laws,  1911,  p.  658,  House  hydraulic  engineer  is  also  pf orided 
Bill  No.  284.  Under  the  proposed  for,  who,  with  the  two  division  super- 
law  it  is  provided  that:  "Subject  intendents,  constitute  the  board  of 
to  existing  rights,  all  waters  within  water  commissioners.  The  proposed 
the  State  may  be  appropriated  for  proceedings  for  the  determination  of 
beneficial  use,  as  herein- provided,  and  existing  rights  differ  somewhat  from 
not  otherwise."  For  the  purposes  of  that  in  other  States  adopting  the  law 
the  Act  the  State  is  divided  into  two  of  State  control.  They  are  to  be  in- 
water  divisions,  over  each  of  which  stituted  by  one  or  more  claimants  to 
there  sliall  be  appointed  by  the  gover-  any  body  of  water  by  a  petition  to 
nor  a  superintendent,  who  must  be  a  the  board,  whereupon  it  is  made  the 
civil  and  hydraulic  engineer.    A  State  duty  of  the  superintendent  of  the  di- 
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The  methods  of  appropriation  of  water  within  the  State  may  be 
considered  antiquated  in  these  times  of  water  or  irrigation  codes. 
There  is  no  central  office  where  one  can  go  to  find  out  the  stream 
flow  of  any  stream  in  the  State  or  the  amount  of  the  appropriations 
therefrom.  The  office  of  the  State  engineer  should  be  created,  if 
for  no  other  purpose  than  that  of  making  and  ieeping  the  records 
of  stream  measurements  and  the  appropriations  from  streams.  .  Fu- 
ture appropriations  of  water  should  also  be  made  by  application  to 
the  State  engineer.  But  as  far  as  the  adjudication  of  existing  rights 
are  concerned,  we  believe  that  the  right  theory  is  followed  in  leav- 
ing it  entirely  to  the  courts.  And.  it  is  to  be  hoped  that  the  new 
water  code,  if  adopted,  will  not  depart  from  this  system.  The 
infringing  upon  the  prerogative  of  the  judiciary  by  creating  a 
board  of  engineers  to  try  and  determine  existing  water  rights,  in 
the  first  instance,  we  never  did  believe  in,  and  it  does  not  always 
result  in  good.  By  giving  such  a  board  or  the  State  engineer 
judicial  authority  it  combines  two  departments  of  the  government 


vision  to  prepare  a  full  statement  and' 
file  the  same  with  the  Superior  Court 
of  the  proper  county,  upon  which  the 
judge  shall  direct  summons  to  be  is- 
sued and  served  against  all  interested 
parties,  who,  before  the  return  day, 
must  file  a  statement  of  their  claims 
to,  or  interest  in  the  water  involved. 
Upon  the  completion  of  the  service  of 
summons,  the  Court  is  to  make  an 
order  referring  said  proceedings  to 
the  board  as  referees  to  take  testi- 
mony, investigate  the  facts,  and  re- 
port its  findings  to  the  Court.  A  full 
hearing  must  then  be  had  before  the 
board,  and  its  report  filed  with  the 
clerk  of  the  court.  If  no  exceptions 
are  filed  to  the  report,  the  Court  shall 
enter  a  decree  adjudicating  the  rights 
of  the  parties  in  conformity  with  such 
report.  If  exceptions  are  filed,  the 
Court  shall  proceed  with  the  action 
as  in  a  case  in  equity,  and  may,  if 
necessary,  refer  the  case  back  to  the 
board  for  further  evidence.  In  all 
eases  the  final  decree  is  to  be  made 


by  the  Court.  The  final  determina- 
tion is  by  the  Court,  while  the  admin- 
istrative officers  take  part  in  the  pro- 
ceedings in  the  nature  of  referees  to 
take  the  testimony  and  report  to  the 
Court.  The  time  of  the  Court  is  thus 
saved  for  other  duties,  and  at  the 
same  time  those  in  direct  charge  are 
given  an  important  part  in  the  pro- 
ceedings. 

The  proposed  method  of  appropria- 
tion of  water  follows  the  method  of 
the  other  codes  upon  the  subject.,  It 
must  be  nmde  by  an  application  to 
the  State  hydraulic  engineer,  and  the 
usual  proceedings  are  proposed.  The 
distribution  of  the  water  is  to  be 
under  the  direct  supervision  of  water 
masters,  who  in  turn  are  to  be  under 
the  direction  of  the  superintendents 
of  their  respective  divisions. 

We  have  made  a  careful  examina- 
tion of  the  proposed  bill  and  believe 
that  it  is  one  of  the  best  that  could 
be  adopted  under  the  circumstances 
and  conditions  existing  in  the  State. 
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in  one — the  executive  and  judiciary — and  thus  avoids  the  check  of 
one  department  upon  the  other.     The  power  should  be  conferred 
upon  the  State  engineer  and  the  board. to  execute  the  laws  in  their- 
departments,  and  it  should  remain  in  the  courts  to  decide  all 
questions,  in  the  first  instance,  as  to  existing  rights. 

Outside  of  the  needed  water  code,  the  State  of  Washington  has 
adopted  many  laws  which  tend  toward  the  general  welfare  of  the 
State  in  the  reclamation  of  its  arid  lands.  The  irrigation  district 
law  2  provisions  for  the  operation  of  the  Carey  Act,^  and  also  pro- 
visions in  aid  of  the  National  Reclamation  Act,*  have  all  been  en- 
acted; and  although  "Washington  was  originally  one  of  the  States 
which  adhered  to  the  strict  construction  of  the  common  law  of  ri- 
parian rights,  provisions  of  the  statute  provide  that  these  rights 
may  be  condemned,  except  as  to  the  use  of  so  much  of  the  water  as 
is  actually  needed  and  used  by  the  riparian  owner.  ^ 

§  2079.  State  constitutional  previsions. — Article  XXI,  Section 
1,  of  the  constitution  of  the  State  of  "Washington  provides : 

"The  use  of  the  waters  of  this  State  for  irrigation,  mining,  and 
manufacturing  purposes  shall  be  deemed  a  public  use."  ^ 

On  the  subject  of  eminent  domain,  the  constitution  provides  in 
Article  I,  Section  16,  as  follows : 

"Private  property  shall  not  be  taken  for  private  use  except  for 
private  ways  of  necessity,  and  for  drains,  flumes,  or  ditches  on  or 
across  the  lands  of  others  for  agricultural,  domestic,  or  sanitary 
purposes.  No  private  property  shall  be  taken  or  damaged  for  public 
or  private  use  without  just  compensation  having  been  first  made,  or 
paid  into  court  for  the  owner,  and  no  right  of  way  shall  be  appro- 
priated to  the  use  of  any  corporation  other  than  municipal  until  full 
compensation  therefor  be  first  made  in  money,  or  ascertained  and 
paid  into  court  for  the  owner,  irrespective  of  any  benefit  from  any 
improvement  proposed  by  such  corporation,  which  compensation 
shall  be  ascertained  by  a  jury,  unless  a  jury  be  waived,  as  in  other 
civil  cases  in  courts  of  record,  in  the  manner  prescribed  by  law. 

2  See  Sec.  2091.  E.  Pr.  Co.,  39  Wash.  648,  82  Pao.  Eep. 

8  See  Sec.  2092.  150,  2  L.  E.  A.,  N.  S.,  842,  4  Ann. 

4  See  Sec.  2090.  Cas.  987;  Kalez  v.  Spokane  Valley  etc. 

6  See  Sec.  2082.  Co.,  42  Wash.  43,  84  Pae.  Eep.  395. 

1  Prescott  Irr.  Co.  v.  Flathers,  20  See,  also,  State  ex  rel.  Golden  Val- 

Wash.  454,  55  Pac.  Eep.   635;   State  ley  Irr.  Co.  v.   Superior   Court,  

ex  rel.  Taeoma  Industrial  Co.  v.  White  Wash. ,  122  Pae.  Bep:  19. 
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Whenever  an  attempt  is  made  to  take  private  property  for  a  use 
alleged  to  be  public,  the  question  whether  the  contemplated  use  be 
really  public  shall  be  a  judicial  question,  and  determined  as  such, 
without  regard  to  any  legislative  assertion  that  the  use  is  public. ' '  2 


§  2080.  Appropriation  of  water — Right  and  method  of. — Upon 
the  subject  of  the  right  to  appropriate  water  it  is  provided  by 
statute : 

"The  right  to  the  use  of  water  in  any  lake,  pond,  or  flowing  spring 
in  this  State,  or  the  right  -to  the  use  of  water  flowing  in  any  river, 
stream,  or  ravine  of  this  State  for  irrigation,  mining,  or  manufactur- 
ing purposes,  or  for  supplying  cities,  towns,  or  villages  with  water, 
or  for  waterworks,  may  be  acquired  by  appropriation,  and  as  be- 
tween appropriators,  the  first  in  time  is  the  first  in  right.  ^ 


2  Long  T.  Billings,  7  Wash.  267,  34 
Pac.  Rep.  936;  State  ex  rel.  Galbraith 
r.  Superior  Court,  59  Wash.  621,  110 
Pac.  Eep.  429,  140  Am.  St.  Eep.  893. 

1  Bemington  &  Ballinger  's  Ann. 
Codes  and  Statutes  of  Washington, 
1910,  Sec.  6316.  Hereinafter  cited  a^ 
B.  &  B.  Codes. 

Upon  the  subject  of  appropriation 
of  water  in  the  State  of  Washington, 
see,  also,  Geddis  v.  Parrish,  1  Wash. 
587,  21  Pac.  Bep.  314;  Miller  v. 
Wheeler,  54  Wash.  429,  103  Pac.  Bep. 
641,  23  L.  E.  A.,  N.  S.,  1065;   State 

ex  rel.  Olding  v.  Stampflj, Wash. 

,  125  Pac.  Bep.  148;   Thomas  v. 

Spencer,  Wash.  ,   125   Pae. 

Rep.  361;  Ellis  v.  Pomeroy  Imp.  Co., 
1  Wash.  572,  21  Pac.  Eep.  27;  Thorpe 
V.  Tenem  D.  Co.,  1  Wash.  566,  20 
Pac.  Eep.  588 ;  Wold  v.  May,  10  Wash. 
157,  38  Pac.  Eep.  875;  Longmire  T. 
Smith,  26  Wash.  439,  67  Pac.  Eep. 
246,  58  L.  B.  A.  308;  Isaacs  v.  Bar- 
ber, 10  Wash.  124,  38  Pac.  Eep.  871, 
30  L.  E.  A.  665,  45  Am.  St.  Eep.  772; 
Offield  V.  Ish,  21  Wash.  277,  57  Pac. 
Eep.  809;  Benton  v.  Johncox,  17 
Wash.  277,  49  Pae.  Bep.  495,  39  L. 
B.  A.  107,  61  Am.  St.  Bep.  912;  Eig- 


ney  v.  Tacoma  etc.  Co.,  9  Wash.  576, 
38  Pac.  Eep.  147,  26  L.  E.  A.  425; 
Matheson  v.  Ward,  24  Wash.  407,  64 
Pae.  Bep.  520,  85  Am.  St.  Bep.  955; 
Crook  V.  Hewitt,  4  Wash.  749,  31  Pac. 
Bep.  28;Winsor  v.  Hanson,  40  Wash. 
423,  82  Pac.  Bep.  710;  New  What- 
com V.  Pairhaven  etc.  Co.,  24  Wash. 
493,  64  Pac.  Eep.  735,  54  JL,.  E.  A. 
190;  Madison  v.  Spokane  etc.  Co.,  40 
Wash.  414,  82  Pac.  Eep.  718,  6  L. 
B.  A.,  N.  S.,  257;  Meyer  v.  Tacoma 
etc.  Co.,  8  Wash.  144,  35  Pac.  Eep. 
601;  Shotwell  v.  Dodge,  8  Wash.  337, 
36  Pac.  Eep.  254;  Sanders  v.  Wilson, 
34  Wash.  659,  76  Pae.  Bep.  280 ;  Win- 
terraute  v.  Tacoma  etc.  Co.,  3  Wash. 
727,  29  Pac.  Eep.  444;  Everett  Water 
Co.  V.  Powers,  37  Wash.  143,  79  P^e. 
Bep.  617;  Northport  Brewing  Co.  v. 
Perrot,  22  Wash.  243,  60  Pac.  Eep. 
403;  Spring  Hill  Irr.  Co.  v.  Lake  Irr. 
Co.,  42  Wash.  379,  85  Pac.  Eep.  6; 
Dickey  v.  Maddux,  48  Wash.  411,  93 
Pae.  Eep.  1090;  Kendall  v.  Joyce,  48 
Wash.  489,  93  Pac.  Eep.  1091. 

See,  also,  Avery  v.  Johnson,  59 
Wash.  332,  109  Pac.  Eep.  1028,  1 
Water  and  Min.  Cas.  Ann.  531. 
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"Any  person,  corporation,  or  association  of  persons  is  entitled  to 
take  from  the  natural  streams  or  lakes  in  this  State  w^ter  for  the 
purpose  of  irrigation  and  mining,  not  theretofore  appropriated  or 
subject  to  rights  existing  at  the  time  of  the  adoption  of  the  constitu- 
tion of  this  State,  subject  to  the  conditions  and  regulations  imposed 
by  law :  Provided,  that  the  use  of  water  shall  be  deemed  a  public 
use,  and  subject  to  condemna^on  as  may  from  time  to  time  be  pro- 
vided for  by  the  legislature  of  this  State.^ 

"All  persons  who  claim,  own,  or  hold  possessory  right  or  title  to 
any  land,  or  parcel  of  land  or  mining  claim  within  the  boundaries  of 
the  State  of  Washington,  when  such  lands,  mining  claims,  or  any 
part  of  the  same  are  on  the  banks  of  any  natural  stream  of  water, 
shall  be  entitled  to  the  use  of  any  water  of  said  stream  not  otherwise 
appropriated  for  the  purposes  of  mining  and  irrigation,  to  the  full 
extent  of  the  soil  for  agricultural  purposes.^ 

"Any  person  who  owns  or  has  the  possessory  right  to  lands  in  the 
vicinity  of  any  natural  stream  or  lake,  not  abutting  such  stream  or 
lake,  may  take  water  from  such  stream  or  lake  if  there  be  any  sur- 
plus or  unappropriated  water  in  such  stream  or  lake."  * 

As  the  State  of  Washington  has  not  yet  adopted  a  water  or  irriga- 
tion code,  as  the  same  is  known  in  many  of  the  other  States,  espe- 
cially where  the  laws  of  State  control  have  been  adopted,  the  method 
of  the  appropriation  of  water  is  based  upon  what  might  be  termed 
the  California  method,  which  in  turn  is  based  upon  the  custom  of  the 
early  miners  in  that  State.  A  notice  of  appropriation  must  be 
posted  by  the  appropriator  in  a  conspicuous  place  at  the  point  of 

2E.  &  B.  Codes,  Sec.  6325;  Bentoa  Am.  St.  Eep.  893;  Weed  v.  Goodwin, 

V.    Johneox,    17   Wash.    277,   49   Pae.  36  Wash.  31,  78  Pae.  Eep.  36;  Dickey 

Eep.  495,  39  L.  E.  A.   107,  61  Am.  v.   Maddux,   48   Wash.   411,   93   Pae. 

St.   Eep.   912;    Kendall  v.   Joyce,   48  Eep.    1090;     Nielson    v.     Sponer,   46 

Wash.  489,  93  Pae.  Eep.  1091;  Weed  Wash.  14,  89  Pae.  Rep.  155,  123  Am. 

V.  Goodwin,  36  Wash.  31,  78  Pae.  Eep.  St.    Eep.    910 ;     Crook  v.   Hewitt,  4 

36.  Wash.  749,  31  Pae.  Eep.  28;  Eigney 

3  E.  &  B.  Codes,  See.  6326 ;  Benton  v.  Taeoma  Land  &  W.  Co.,  9  Wash. 

T.   Johneox,   17  Wash.    277,   49   Pae.  576,  38  Pae.  Eep.   147,  26  L.  E.  A. 

Eep.  495,  39  L.  E.  A.   107,   61  Am.  425;  New  Whatcom  V.  Pairhaven  Land 

St.   Eep.    912;    HoUett   v.   Davis,   54  Co.,  24  Wash.  493,  64  Pae.  Eep.  735; 

Wash.    326,    103    Pae.    Eep.    423;    1  Geddia   t.   Parish,    1   Wash.   587,   21 

Water  and  Min.  Cas.  Ann.  415;  State  Pae.  Eep.  314. 
ex  rel.  Gtalbraith  v.  Superior  Court,  59         4  E.  &  B.  Codes,  See.  6331. 
Wash.   621,   110   Pae.   Eep.   429,   140 
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intended  storage  or  diversion,  stating  therein:  "1.  That  such  ap- 
propriator  claims  the  water  lying,  being,  or  flowing  to  the  extent 
of  one  cubic  foot  per  second  of  time,  or  some  multiple  or  some  frac- 
tional portion  thereof;  2.  The  purpose  for  which  said  water  is 
appropriated,  and  the  place  or  places,  as  near  as  may  be,  of  intended 
use;  3.  The  means  by  which  it  is  intended  to  store  or  divert  the 
same;  4.  A  copy  of  the  notice  must,  within  ten  days  after  it  is 
posted,  be  filed  for  record  in  the  office  of  the  county  auditor  in  which 
it  is  posted. ' '  ^  The  notice  of  appropriation  must  be  recorded  by  the 
county  auditor,  who  must  keep  a  special  book  for  that  purpose.^ 

The  appropriator  must  begin  the  construction  of  his  works  within 
three  months  after  the  posting  of  the  notice,  if  it  is  intended  to  store 
the  water,  and  within  six  months  if  it  is  intended  to  divert  the 
water;  "such  works  must  be  diligently  and  continuously  prosecuted 
to  completion,  unless  temporarily  interrupted  by  the  elements. ' '  By 
a  strict  compliance  with  these  rules  the  rights  relate  back  to  the 
time  the  notice  was  posted,  but  a  failure  to  comply  therewith  de- 
prives the  appropriator  of  the  right  to  the  use  of  the  water  as 
against  a  subsequent  appropriator  who  faithfully  complies  with  the 
same.'^ 

The  right  to  the  use  of  water  acquired  by  appropriation  may  be 
transferred,  like  other  property,  by  deed.8  And  all  vested  rights  to 
the  use  of  water  are  recognized.^  The  use  may  be  changed  to  any 
other  purpose,  and  the  right  shall  relate  back  to  the  original  appro- 
priation, i" 

Ditches  constructed  for  the  utilization  of  waste,  seepage,  or  spring 
water  are  governed  by  the  same  laws  as  those  constructed  to  utilize 
the  waters  from  the  natural  streams:  Provided  that  the  person 
upon  whose  lands  the  seepage  or  spring  waters  first  rise  shall  have 

B  E.  &  B.  Codes,  See.  6317.  1091 ;  Desmond  v.  Sander,  46  Wash. 

6  E.  &  B.  Codes,  See.  6321.  58,  89  Pac.  Eep.  179. 

See,  also,  Offield  v.  Ish,  21  Wash.  7  E.  &  B.  Codes,  Sees.  6318,  6319. 

277,  57  Pao.  Eep.  809;   Longmire  T.  8  E.  &  B.  Codes,  Sec.  6321;   WoM 

Smith,  26   Wash.   439,   67  Pae.   Eep.  v.  May,  10  Wash.  157,  38  Pao.  Eep. 

246,  58  L.  B.  A.  308 ;  Benton  v.  John-  875 ;   Still  v.  Palouse  Irr.  &  Pr.  Co., 

cox,  17  Wash.  277,  49  Pae.  Eep.  495,  64  Wash.  606,  117  Pae.  Eep.  466. 

39  L.  E.  A.  107,  61  Am.  St.  Eep.  912;  9  E.  &  B.  Codes,  Sees.  6322,  6323. 

New  Whateom  v.  Fairhaven  etc.  Co.,  10  E.  &  B.  Codes,  Sec.  6324. 

24  Wash.  493,  64  Pae.  Eep.  735,  54  For  rights  by  prescription,  see  Kiser 

L.  E.  A.  190;   Sanders  v.  Wilson,  34  v.  Douglas  County,  Wash.  , 

Wash.  659,  76  Pae.  Eep.  280 ;  Kendall  126  Pac.  Eep.  622 ;  Allen  v.  Eoseburg, 

T.  Joyce,  48  Wash.  489,  93  Pao.  Eep.      Wash.- ,  126  Pae.  Eep.  900. 
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a  prior  right  to  such  waters,  if  capable  of  being  used  upon  his  lands. 
Priority  is  given  to  the  lands  first  so  watered.  ^^ 

§  2081.    Ditches  and  canals  and  rights  of  way  therefor. — The 

right  is  given  by  the  power  of  eminent  domain  to  condemn  rights  of 
way  for  ditches,  canals,  or  reservoirs,  and  special  provisions  pro- 
vided therefor.  1  The  right  tfi  use  the  natural  streams  as  a  means 
of  conducting  appropriated  water  is  also  allowed,  due  allowance 
being  made  for  seepage  and  evaporation.^  Pumps  may  be  used  to 
raise  water  from  the  natural  sources  of  supply,  and  rights  of  way 
condemned  to  conduct  the  same  to  the  place  of  use.^  Eights  of  way 
are  also  granted  from  artesian  wells.* 

All  persons,  associations,  and  corporations  entitled  to  the  use  of 
water,  may  condemn  the  right  of  way  for  their  ditches  and  canals 
as  specially  provided.^  But  the  rights  so  granted  are  only  extended 
to  ditches  constructed  for  irrigation  and  for  the  working  of  mines.® 

The  proceedings  as  set  forth  in  the  statutes  must  be  followed  in 
actions  for  condemnation  of  rights  of  way.  In  the  assessment  of 
damages  the  value  of  the  land  so  taken  is  the  only  issue.'^  The  num- 
ber of  ditches  on  the  same  tract  is  limited,  and  the  shortest  route 
must  be  selected.^  A  right  of  way  to  extend  the  heads  of  ditches 
may  be  acquired  in  this  manner.^ 

Every  person,  association,  or  corporation  hereafter  constructing 
any  ditch  or  canal,  shall,  within  90  days  after  the  construction,  file 
with  the  county  clerk  of  the  proper  county  a  map  and  statement 
showing  the  full  details  of  such  works.  i°  The  owners  of  all  ditches 
and  canals  must  keep  the  same  in  repair  so  as  not  to  injure  the  prop- 

iiE.  &  B.  Codes,  Sees.  6393,  6394;  3E.  &  B.  Codes,  See.  6338. 

Nielson  v.   Sponer,   46   Wash.   14,   89  4  B.  &  B.  Codes,  Sec.  6342. 

Pac.  Kep.  155,  123  Am.  St.  Bep.  910 ;  5  B.  &  B.  Codes,  Sees.  6359-6381. 

Church  V.  State, Wash. ,  117  6B.  &  B.  Codes,  Sees.  6326,  6368. 

Pac.  Bep.  711.  7  B.  &  B.  Codes,  Sees.  6359,  6368. 

1  E.   &  B.   Codes,   Sees.   6327-6329,  8  B.  &  B.  Codes,  Sees.  6364,  6365. 
6332 ;  White  Bros.  &  Crum  Co.  v.  Wat-  9  E.  &  B.  Codes,  Sec.  6366. 

son,  64  Wash.  666,  117  Pac.  Bep.  497;  lo  E.  &  B.  Codes,  Sec.  6367. 

Miller  v.  Baker,  Wash. ,  122         See,  also.  State  ex  rel.  Kettle  Palls 

Pac.  Bep.  604.  ete.  Co.  v.  Superior  Court,  46  Wash. 

2  E.  &  B.  Codes,  Sec.  6337.  500,  90  Pac.  Bep.  653. 
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erty  of  others.  ^^  Proper  bridges  must  be  constructed  at  the  expense 
of  the  owners.i2    Headgates  must  be  constructed  and  maintained.^^ 

Owners  of  all  ditches  are  made  liable  for  damages  resulting 
through  neglect  or  refusal  to  comply  with  the  provisions  of  the 
statute.  1* 

By  an  Act  of  1911,i5  n  jg  provided  that  the  owners  of  all  ditches 
and  canals  must  maintain  the  same  in  good  condition,  in  order  to 
deliver  the  water  when  needed.  ^^ 

§  2082.  The  condemnation  of  riparian  rights. — ^Riparian  rights 
as  they  exist  at  common  law,  being  recognized  as  an  obstruction  to 
the  full  development  of  the  State,  provisions  are  made  for  the  con- 
demnation of  the  same,  reserving  the  right  of  the  riparian  owner  to 
the  use  of  a  sufficient  quantity  of  water  running  by  his  land  as  he 
may  actually  need  and  use  for  irrigation  of  his  lands.  The  right 
to  condemn  water  rights  is  only  extended  to  riparian  rights,  and  is 
not  intended  to  allow  water  to  be  taken  from  any  person  that  is  used 
by  such  person  himself  for  irrigation,  or  that  is  needed  for  that  pur- 
pose by  any  such  person.  ^  A  petition  must  be  filed  in  the  superior 
court  by  any  person  seeking  to  condemn  such  rights,  a  day  set  for 
the  hearing,  and  notice  of  the  same  published  and  posted.  All 
persons  owning  such  rights  may  appear  and  contest,  and  all  persons 
failing  to  appear  shall  be  deemed  to  have  waived  all  rights  of  every 
kind  whatsoever  as  against  the  petitioners.  The  court  is  to  deter- 
mine the  rights  of  the  respective  parties  and  appoint  appraisers  to 
assess  the  value  and  report  to  the  court.  If  objections  are  made  to 
the  report  the  court  may  order  a  reappraisement,  or  the  court  may 
set  the  case  for  trial  and  have  the  damages  assessed  by  a  jury .2 

§  2083.  Distribution  and  the  apportionment  of  water — Stand- 
ard of  measurement. — "If  at  any  time  any  ditch  from  which  water 

HE.  &  B.  Codes,  Sees.  6344,  6363.  B.    A.    107,    61    Am.    St.    Eep.    912; 

12  E.  &  B.  Codes,  Sees.  6345,  6402.  State  ex  rel.  Kettle  Falls  etc.  Co.  v. 

13  E.  &  B.  Codes,  Sec.  6347.  Superior  Court,  46  Wash.  500,  90  Pac. 

14  E.  &  B.  Codes,  Sec.  6348.  Eep.  650;    State   ex  rel.  Liberty  etc. 

15  Laws,  1911,  Chap.  117,  Sec.  26.  Co.  v.  Superior  Court,  47  Wash.  310, 
leDalton  V.  Selah  W.  Users'  Assn.,  91  Pac.  Eep.  968;  Prescott  Irr.  Co.  v. 

■ Wash. ,  122  Pac.  Eep.  4.  Flathers,  20  Wash.  454,  55  Pac.  Eep. 

IE.  &  B.  Codes,  Sec.  6382.  635;   Nesalhous  v.  Walker,  45  Wash. 

See,   also,    Benton   v.    Johncox,    17  621,  88  Pac.  Eep.  1032. 
Wash.  277,  49  Pac.  Eep.  495,  33  L.  2  B.  &  B.  Codes,  Sees.  6368-6379. 
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is  or  shall  be  drawn  for  irrigation  shall  not  be  entitled  to  the  full 
supply  of  water  from  the  natural  stream  or  lake  which  supplies  the 
same  with  water  actually  received  into  and  carried  by  such  ditch 
shall  be  divided  among  all  the  consumers  of  water  from  such  ditch, 
as  well  as  the  owners,  shareholders,  and  stockholders  thereof,  as  the 
parties  purchasing  water  therefrom,  and  the  parties  taking  water 
partly  under  and  by  virtue  of  holding  shares  and  partly  by  purchas- 
ing the  same,  shall  each  receive  his  share  pro  rata,  according  to  the 
amount  he  (in  cases  in  which  several  consume  water  jointly)  shall 
then  be  entitled  to,  so  that  owners  and  purchasers  shall  not  suffer 
from  a  deficiency  rising  from  the  cause  aforesaid,  each  in  proportion 
to  the  amount  of  water  which  he  should  have  received  in  case  no 
such  deficiency  of  water  had  occurred. "  ^  It  is  made  unlawful  for 
any  person  to  take  more  than  his  share  of  the  water  from  any 
source.2 

For  the  purpose  of  the  distribution  of  the  water  each  county  in 
the  State  is  constituted  an  irrigation  district,  and  for  each  of 
said  districts  a  commissioner  may  be  appointed  by  the  board  of 
county  commissioners;  provided,  that  twelve  freeholders  of  any 
county  who  are  irrigating  lands  in  said  county  shall  petition  the 
board  for  such  appointment.  It  is  made  the  duty  of  the  commis- 
sioner, when  called  upon  by  two  or  more  owners  of  ditches  in  his 
district,  to  diAnide  the  water  in  the  natural  streams  and  lakes  among 
the  several  ditches  according  to  their  respective  rights.  It  is  also 
made  the  duty  of  the  commissioner  to  keep  a  register  of  priorities, 
taken  from  decrees  of  courts,  "or  where  such  priorities  are  not 
established  by  decrees,  from  any  other  legal  source  from  which 
he  can  obtain  the  same,  arranging  and  numbering  the  same  in  con- 
secutive order,  according  to  the  dates  of  each  respective  right."  In 
times  of  emergency,  the  commissioner  may  employ  assistants.^ 

The  unit  of  measure  of  water  for  irrigation,  mining,  milling,  and 
mechanical  purposes  in  this  State  shall  be  a  cubic  foot  of  water  per 
second  of  time.* 

IE.  &  B.  Codes,  See.  6341.  4R.  &  B.  Codes,  Sec.  6315;  Long- 

8  E.  &  B.  Codes,  Sec.  6346.  mire  v.  Smith,  26  Wash.  439,  67  Pae. 

s  B.   &  B.   Codes,   Sees.   6350-6357.  Bep.  246,  58  L.  B.  A.  308. 
See,  also,  Sees.  6333,  6334,  6336. 


COEPOEATIONS— BATES— EESEEVOIB  EIGHTS.  3631 

§  2084.  Rights  of  corporations. — Corporations,  associations,  or 
firms  may  be  organized  for  the  purpose  of  constructing  irrigation 
works  and  for  the  purpose  of  conducting,  water  to  the  place  of  use, 
and  for  furnishing  water  to  persons  for  the  irrigation  of  their 
lands.^  "Such  corporation,  person,  association,  or  firm  shall  be 
deemed  to  be  a  public  carrier,  and  shall  at  all  times  be  subject  to 
the  regulations  prescribed  for  said  ditch  by  the  legislature  from  time 
to  time."  2 

Companies  may  also  be  organized  for  the  purpose  of  supplying 
water  to  cities  and  towns  and  the  inhabitants  thereof.* 

§  2085.  Water  rates.— By  the  Act  approved  March  18,  1911,i 
providing  for  the  creation  of  a  Public  Service  Commission  and  fix- 
ing its  powers  and  duties,  the  jurisdiction  to  fix  water  rates  for  all 
water  or  rights  sold  was  placed  with  that  commission.  Such  rates 
may  be  fixed  by  the  commission  upon  its  own  motion  or  upon  com- 
plaint of  any  party  interested. 

§  2086.  Beservoir  rights. — Reservoirs  may  be  constructed  for 
the  storage  of  waters ;  and  the  beds  of  natural  streams  used  to  con- 
duet  the  water  to  the  place  of  use,  upon  the  appointment  of  a  com- 
missioner by  the  court  upon  petition,  to  regulate  and  adjust  the  sev- 
eral headgates  of  the  ditches  taking  water  from  the  streams.  Such 
commissioner  shall  possess  such  theoretical  and  practical  knowledge 
of  the  science  of  hydraulics  as  will  enable  him  to  supervise  the  con- 
struction and  operation  of  measuring  devices.  Said  commissioner 
is  to  be  paid  by  the  county  for  his  services  at  a  rate  of  not  more  than 
$7  per  day  for  each  day  so  employed.^  Said  commissioner  may, 
with  the  consent  of  the  superior  court  appointing  him,  employ  as- 
sistants when  necessary. 

1 E.  &  B.  Codes,  Sec.  6380.  386,    99    Pao.    Eep.    3;    Lombard    v. 

2  E.  &  B.  Codes,  Sec.  6381.  Sehlotf  eldt, Wash. ,  123  Pao. 

A    public    service    corporation    can  Bep.    787;    Ulrioh  v.   Pateros   W.   D. 

not   require   as   a   precedent   to    fur-     Co.,  Wash.  ,  121  Pao.  Eep. 

nishing  water,  the  compliance  by  the  818. 

consumers   of   oppressive   and   unjust  3  For    the    rights    and    powers    of 

regulations.     Laws,   1911,  Chap.  117,  such  companies,  see  E.   &  B.   Codes, 

Sec.  26.  Sees.  9504-9510. 

See,  also,  Prescott  Irr.  Co.  v.  riath-  i  Laws,  1911,  p.  538;  see,  also,  pp. 

ers,  20  Wash.  454,  55  Pao.  Eep.  635;  545,  571. 

State    ex   ret    Shropshire,    51   Wash.  i  E.  &  B.  Codes,  Sees.  6398-6401. 
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B7  the  Act  approved  March  17,  1911,2  the  right  was  granted  to 
all  persons  or  companies  to  construct  and  maintain  dams  and  works 
incident  thereto  over,  upon,  and  across  the  beds  of  the  rivers  of  the 
State,  in  connection  with  power  and  irrigation  purposes.  All  dams 
and  works  must  be  completed  within  five  years  after  the  commence- 
ment of  construction  work  upon  the  same.  The  right  of  navigation, 
or  the  vested  rights  of  private  parties  must  not  be  interfered  with. 

§  2087.    Artesian  wells — The  regulation  of  the  use  from. — It  is 

made  unlawful  for  any  person,  firm,  corporation,  or  company  having 
possession  or  control  of  any  artesian  well  within  the  State  to  permit 
water  to  flow  or  escape  therefrom  between  the  first  day  of  October 
in  any  year  and  the  first  day  of  April  next  ensuing ;  provided,  that 
this  shall  only  apply  to  sections  and  communities  wherein  the  use 
of  water  for  the  purpose  of  irrigation  is  necessary  or  customary; 
and,  provided  further,  that  between  the  dates  above  mentioned  the 
water  from  such  wells  may  be  taken  for  household,  stock,  and  do- 
mestic purposes  only.  It  is  also  made  a  duty  to  cap  such  wells 
between  such  dates ;  provided,  however,  it  is  lawful  to  insert  a  one- 
half  inch  stop  and  waste  cock  in  the  piping  of  such  well  and  to  use 
water  therefrom  for  household,  stock,  or  domestic  purposes,  but  not 
otherwise. 

Any  person  violating  the  above  provisions  is  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be  fined  in  any  sum 
not  exceeding  $200  for  each  and  every  such  offense,  and  the  further 
sum  of  $200  for  each  ten  days  during  which  such  violation  shall 
continue. 

And,  again,  whenever  any  person  shall  fail  to  comply  with  the 
above  provisions,  any  person,  firm,  corporation,  or  company  law- 
fully in  the  possession  of  land  adjacent  to  or  in  the  vicinity  or  neigh- 
borhood of  such  well  and  within  five  miles  thereof,  may  enter  upon 
the  land  upon  which  such  well  is  situated,  and  cap  such  well,  and 
shut  in  and  secure  the  escape  of  the  water  therefrom,  and  the  neces- 
sary expenses  for  so  doing  shall  constitute  a  lien  upon  such  well  and 
a  sufficient  quantity  of  land  surrounding  the  same  for  the  con- 
venient use  and  operation  thereof,  which  lien  may  be  foreclosed  in 
a  civil  action.  1 

2  Laws,  1911,  p.  436.  State  t.   Tiffany,  44  Wash.   602,  87 

IB.  &  B.  Codes,  Sees.   6404- 8407;      Pac.  Eep.  932. 
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§  2088.  The  adjudication  of  existing  rights. — The  adjudication 
of  existing  water  rights,  both  as  between  ditches  and  canals,  or  as 
between  the  consumers  thereunder,  is  left,  where  it  should  be,  en- 
tirely with  the  courts.  The  proceedings  for  the  adjudication  of  the 
rights  to  water  as  between  the  different  ditches  taking  the  water 
from  the  same  source  of  supply  are  largely  the  same  as  those  in 
Colorado.  Any  one  or  more  persons,  associations,  or  corporations 
interested  as  owners  of  any  ditch  or  canal  in  any  water  district,  may 
present  to  the  superior  court  of  any  county  a  "motion,  petition,  or 
application"  in  writing,  moving  or  praying  the  said  court  to  adjudi- 
cate the  priorities  of  right  to  the  use  of  water  between  the  several 
ditches  or  canals  in  the  district.-  The  court  without  unnecessary 
delay  must  set  a  day  for  such  hearing.  Notice  of  such  hearing  must 
be  published  and  also  posted,  and  served  on  every  person,  associa- 
tion, or  corporation,  having  interests  in  such  waters.  The  court  at 
the  time  set  must  hear  the  evidence  of  the  respective  parties  and  the 
arguments  of  counsel,  and  make  and  cause  to  be  entered  a  decree 
determining  and  establishing  the  several  priorities,  and  the  amount 
in  cubic  feet  per  second  to  which  each  ditch  is  entitled,  and  such 
other  description  as  may  be  necessary.  The  court,  in  making  the 
decree,  shall  number  the  several  ditches  and  canals  in  the  water  dis- 
trict in  consecutive  order  according  to  the  priority  of  appropriation 
of  water,  as  nearly  as  may  be,  and  shall  further  number  consecu- 
tively the  several  appropriations  of  water,  beginning  with  the  oldest, 
without  respect  to  the  ditches.  Upon  the  payment  of  a  reasonable  fee, 
to  be  fixed  by  the  court,  a  certificate,  under  the  seal  of  the  court,  is 
issued  to  the  ditch  owners  showing  their  respective  rights;  and  the 
holder  of  such  certificate  shall  exhibit  the  same  to  the  water  com- 
missioner when  he  commences  the  exercise  of  his  duties. '^ 

§  2089.  Improvement  of  streams  for  logging  purposes. — The  in- 
dustry of  cutting  timber  and  floating  logs  to  market  is  an  important 
one  in  the  State  of  Washington.    It  is  therefore  provided : 

"It  shall  be  lawful  for  any  person  or  company  interested  in  log- 
ging to  make  such  improvements  on  any  stream  used  for  logging 

1  R.  &  B.  Codes,  Sees.  6384-6397.  For  the  adjudication  of  rights  in 

See,  also,  for  the  statutory  adjudica-      Colorado,  see  Sees.  1790-1793. 

tion  of  water  rights,  Chap.  79,  Sees. 

1567-1584. 

228— Klnn.  on  Irr. 
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within  the  State  of  "Washington  as  may  be  necessary  to  carry  on  said 
logging  business;  that  such  improvements  may  consist  in  clearing 
out  obstructions  and  straightening  the  channel  by  cutting  across 
sand  or  gravel  bars,  and  that  side  dams  and  sheer  booms  may  be  used 
in  making  such  improvements. ' '  ^ 

§  2090.    Provisions  in  aid  of  the  National  Reclamation  Act. — 

The  United  States  is  granted  me  right  to  exercise  the  power  of  emi- 
nent domain  to  acquire  the  right  to  the  use  of  any  water,  to  acquire 
or  extinguish  any  rights,  and  to  acquire  any  lands  or  other  property 
for  the  construction,  operation,  repairs,  maintenance,  or  control  of 
any  plant,  constructed  under  the  provisions  of  the  National  Recla- 
mation Act.^  The  right  to  the  use  of  natural  or  artificial  water 
courses  for  the  conducting  of  water  is  also  given.  "Whenever  any 
oflBcial  of  the  United  States  duly  authorized  shall  notify  the  com- 
missioner of  public  lands  of  the.  State  pursuant  to  the  provisions  of 
the  National  Reclamation  Act,  that  the  United  States  intends  to 
make  examinations  or  surveys  for  the  utilization  of  specified  waters, 
the  waters  so  described  shall  not  be  thereafter  subject  to  appropria- 
tion under  any  law  of  the  State  for  a  period  of  one  year.  But  such 
notice  shall  not  afEect  vested  rights.  If  the  Secretary  of  the  Interior 
shall,  before  the  expiration  of  said  period  of  one  year,  certify  in 
writing  that  the  project  contemplated  is  feasible  and  that  investiga- 
tion will  be  made  in  detail,  such  waters  shall  not  be  subject  to  appro- 
priation for  a  further  period  of  three  years;  provided,  that  if  the 
certificates  are  not  filed  within  said  periods,  such  waters  are  open 
to  appropriation.  Appropriation  of  such  waters  may  be  made  by 
the  United  States  in  the  same  manner  and  to  the  same  extent  as 
though  such  appropriation  is  made  by  a  private  person.  The  title  '■ 
to  the  beds  and  shores  of  any  navigable  stream  or  lake  utilized  by 
the  construction  of  such  works  shall  vest  in  the  United  States,  to  the 
extent  necessary  for  the  maintenance,  operation,  and  control  of  such 
reservoir  or  other  irrigation  works.    Reservation  of  the  State  lands 

IE.  &  B.  Codes,  Sec.  7099;  Berry-  E.  A.  199;  Munroe  Mill  Co.  y.  Men- 
man  T.  East  Hoquiam  Boom  &  Log-  zel,  35  Wash.  487,  77  Pae.  Eep.  813, 

ging  Co.,  Wash.  ,  124  Pao.  70  L.  B.  A.  272,  102  Am.  St.  Eep. 

Eep.  130 ;  Brisky  v.  Leavenworth  Log-  905. 

ging  etc.  Co.,  Wash.  ,  123  i  For  full   discussion   of   this  Act, 

Pac.  Eep.  519;  Watkins  v.  Dorris,  24  see  Chap.  65,  Sees.  1235-1286. 
Wash.  636,  64  Pao.  Eep.  840,  54  L. 
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necessary  for  such  works  and  rights  of  way  is  made.  It  is  also  pro- 
vided that  the  lands  of  the  State  under  such  a  project  shall  be  sold 
in  conformity  to  the  classification  of  the  farm  units  by  the  United 
States. 

Provisions  are  made  for  the  incorporation  of  water  users'  associa- 
tions, which  associations  shall  be  exempt  from  the  payment  of  any 
incorporation  and  annual  franchise  tax.2 

§2091.  Irrigation  district  law. — The  State  of  "Washington  is 
one  of  the  States  that  has  adopted  the  irrigation  district  law,^  fol- 
lowing that  of  California.2 

It  is  provided  that  whenever  fifty  or  a  majority  of  holders  of  title 
or  evidence  of  title  holding  land  susceptible  of  one  mode  of  irrigation 
from  a  common  source,  and  by  the  same  system  of  works,  desire  to 
provide  for  irrigation  of  the  same,  they  may  present  a  petition  to 
the  board  of  county  commissioners  of  the  county  in  which  the  lands 
or  a  greater  portion  thereof  are  situated  for  the  organization  of  such 
a  district.^  The  organization  of  the  district  and  the  election  of  the 
officers  of  the  same  must  be  proceeded  with  in  conformity  with  the 
statute  and  similar  to  the  proceedings  in  California,  discussed  in  a 
previous  portion  of  this  work.*  The  usual  powers  are  granted  the 
board  to  make  contracts  and  to  make  all  necessary  rules  and  regula- 
tions for  the  conduct  of  the  affairs  of  the  district  not  in  conflict  with 
the  statute.^  The  board  is  also  given  the  power  to  acquire,  "either 
by  purchase  or  condemnation,  all  lands  and  waters  and  other  prop- 
erty necessary  for  the  project. ' '  ^  Money  may  be  borrowed  and 
bonds  issued  for  the  payment  of  the  same  upon  the  usual  election 
held  for  that  purpose.'^    All  of  the  real  property  within  the  district 

2  B.  &  B.  Codes,  Sees.  6408-6415.  ex  rel.  Witherop  v.  Brown,  19  Wash. 

1  For  fuU  discussion  of  this  law,  see  383,  53  Pac.  Kep.  548. 
Chap.  70,  Sees.  1386-1432.  4  See  Sees.  1410-1414. 

2  See  E.  &  B.  Codes,  Sees.  6416-  B  Dyer  v.  Middle  Kittitas  Irr.  Dist., 
6512.  40  Wash.  238,  82  Pao.  Eep.  301. 

3  Board  of  Directors  Middle  Kitti-  6  E.  &  B.  Codes,  Sees.  6426,  6427. 
tas  Irr.  Dist.  v.  Peterson,  4  Wash.  T  B.  &  B.  Codes,  Sees.  6430,  6431. 
147,  29  Pac.  Eep.  995;  Eothchild  See,  also,  Abbott  v.  Caches,  20 
Bros.  V.  Bollinger,  32  Wash.  307,  73  Wash.  517,  56  Pac.  Eep.  28;  Kinkade 
Pac.  Eep.  367;  Purdin  v.  Washing-  v.  Witherop,  29  Wash.  10,  69  Pac. 
ton  etc.  Assn.,  41  Wash.- 394,  83  Pac.  Eep.  399;  Eothchild  Bros.  &  Bollin- 
Eep.  773;  Kinkade  v.  Witherop,  29  ger,  32  Wash.  307,  73  Pac.  Eep.  369. 
Wash.   10,   69   Pac.  Eep.   399;    State 
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may  be  assessed  for  the  purposes  of  the  district,  and  a  certain 
amount  of  tax  fixed  and  collected.®  Navigation  is  protected  and  the 
vested  rights  of  private  property .^  The  boundaries  of  the  district 
may  be  changed,  and  lands  added,^"  or  excluded.^!  The  election 
precincts  of  such  district  may  be  also  changed.12  Special  proceed- 
ings are  provided  for  the  confirmation  of  all  acts  by  the  court.  ^^ 
Proceedings  are  also  provided  for  the  disorganization  of  districts  by 
the  directors  of  the  district,  1*  and  for  the  dissolution  of  districts  by 
the  county  commissioners.^^ 

§  2092.  The  Carey  Act  in  Washington. — The  State  of  "Washing- 
ton comes  within  the  Carey  Act  and  has  accepted  the  provisions 
thereof.  1  "The  selection,  management,  and  disposal  of  said  lands 
shall  be  vested  in  the  commissioner  of  public  lands  of  the  State  of 
Washington, "  2  instead  of  some  board  as  is  the  case  in  the  most 
of  the  other  States.  In  dealing  with  this  official  the  usual  proceed- 
ings must  be  had  as  has  been  discussed  in  the  previous  part  of 
this  work.s  After  notice  that  the  land  is  open  for  settlement,  any 
citizen  of  the  United  States,  or  any  person  having  declared  his  inten- 
tion (excepting  married  women  not  the  heads  of  families)  over  the 
age  of  21  years  may  make  application.  Said  application  must  be 
accompanied  with  the  usual  water  right  contract  and  the  sum  of  $1 
per  acre  for  the  land  applied  for.  The  price  of  the  land  is  fixed 
much  higher  than  it  is  in  most  of  the  States,  being  fixed  under  each 
project  at  a  uniform  price  of  not  less  than  $10  per  acre,  one-tenth 
to  be  paid  at  the  time  of  entry  and  the  remainder  in  nine  equal 
instalments,  with  interest  at  6  per  cent  per  annum,  provided  that 
the  settler  may  make  full  payment  at  any  time  upon  or  after  making 
final  proof.  The  final  proof  of  reclamation,  settlement,  and  occupa- 
tion must  be  made  within  ten  years  from  the  date  of  the  notice  that 

8R.  &  B.  Codes,  Sees.  6433-6448;  Board  of  Directors  Middle  Kittitas 
BotheMld  Bros.  v.  Bollinger,  supra.  Irr.  Dist.  v.  Peterson,  supra. 

9  B.  &  B.  Codes,  Sees.  4210,  4211.  14  R.  &  B.  Codes,  Sees.  6495-6499. 

10  B.  &  B.  Codes,  Sees.  6462-6483.  15  B.  &  B.  Codes,  Sees.  6500-6512. 

11  E.  &  B.  Codes,  Sees.  6475-6484.  1 B.  &  B.  Codes,  Sees.  6705-6743. 

12  E.  &  B.  Codes,  Sees.  6485-6487;  See,  also,  Hewlett  v.  Cheetham,  17 
Percival   v.    Cowyehee   etc.   Dist.,    15  Wash.  626,  50  Pae.  Eep.  522. 
Wash.  480,  46  Pae.  Eep.  1035.  2  E.  &  B.  Codes,  See.  6707. 

13  B.  &  B.  Codes,  Sees.  6489-6494;  s  For  full  discussion  of  the  Carey 

Act,  see  Chap.  67,  Sees.  1312-1336. 
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the  company  is  prepared  to  furnish  him  with  the  water.*  The 
usual  lien  is  given  the  contracting  company  for  the  payment  of 
the  water  right. 

§2093.  Reclamation  of  State  lands  by  the  State. — The  com- 
missioner of  the  public  lands  of  the  State  of  Washington  is  also 
authorized  and  empowered  to  receive  and  file  proposals  and  to  enter 
iuto  contracts  for  the  construction  of  irrigation  works  to  reclaim  any 
and  aU  lands  granted  to  the  State  for  any  and  all  purposes  and  uses. 
The  proceedings  for  the  entering  upon  contracts  are  very  much  the 
same  as  those  under  the  Carey  Act  in  the  State,  but  with  the  elimina- 
tion of  the  interests  of  the  General  Government.  Any  person,  com- 
pany, or  association,  or  corporation  desiring  to  construct  ditches  or 
other  irrigation  works  for  the  reclamation  of  said  lands,  may  pre- 
sent a  proposal  for  the  same  to  the  commissioner  of  public  lands.  ^ 
Nb  contract  shall  be  made  which  requires  a  greater  time  than  three 
years  for  the  construction  of  the  works,  and  such  additional  time  as 
may  be  granted  by  the  commissioner  not  to  exceed  two  years.  The 
lands  under  such  projects  are  sold  for  the  price,  and  in  accordance 
with  the  general  law  provided  for  the  sale  of  State  lands,  and  when- 
ever an  application  is  made  to  the  commissioner  for  the  purchase  of 
any  of  the  lands  under  a  project,  the  application  shall  be  accom- 
panied by  a  sworn  statement  that  the  applicant  is  ready  and  willing 
to  enter  into  a  contract  with  the  constructing  company  for  hig  water 
right.  And  in  case  of  the  sale  of  the  lands  to  such  party  the  com- 
missioner shall  not  issue  a  contract  therefor  until  there  shaU.  have 
been  filed  in  his  office  a  certified  copy  of  a  contract  for  a  perpetual 
water  right  with  the  contracting  company.  The  same  lien  is  given 
the  constructing  company  upon  the  lands  and  water  right  for  the 
payment  of  the  water  right,  which  Uen  may  be  foreclosed.^ 

§  2094.  The  pollution  of  waters. — The  pollution  of  a  water  sup- 
ply is  made  a  misdemeanor;  ^  also  any  person  who  shall  place  or 
cause  to  be  placed  within  any  watershed  from  which  any  city  or 
mimieipal  corporation  of  any  adjoining  State  obtains  its  water  sup- 
ply, any  substance  which,  either  by  itself  or  in  connection  with  other 
matter,  will  corrupt,  pollute,  or  impair  the  quality  of  said  water 

i  E.  &  B.  Codes,  Sees.  6717-6720.  2  E.  &  B.  Codes,  Sees.  6737,  6738. 

1  E.  &  B.  Codes,  Sees.  6729-6733.  i  E.  &  B.  Codes,  Sees.  2542,  2543, 
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supply,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion thereof  be  punished  by  fine  in  any  sum  not  exceeding  $500.2 
For  the  protection  of  the  water  furnished  to  the  inhabitants  of  the 
towns  and  cities  of  the  State  of  Washington  such  towns  and  cities 
are  given  jurisdiction  over  the  water  supply  so  used.  The  pollution 
of  such  waters  is  made  a  misdemeanor  and  subject  to  a  fine  of  not 
exceeding  $500.  Where  a  ni|jsance  is  maintained,  proceedings  are 
provided  for  its  abatement  at  the  cost  of  the  party  so  maintaining 
it.  It  is  made  the  duty  of  the  health  officers  to' file  complaints  in  the 
proper  court  against  parties  so  polluting  the  waters ;  and  an  injunc- 
tion may  also  be  issued.^ 

§  2095.  Criminal  statutes. — It  is  made  a  misdemeanor  to  steal 
water,  or  to  tamper  unlawfully  with  any  irrigation  appliances.  The 
use  of  water  through  any  such  structure  or  structures,  unlawfully 
taking  water,  is  made  prima  facie  evidence  of  the  guilt  of  the  pers6n 
so  taking  it.  The  penalty  for  the  above  is  a  fine  of  not  less  than  $25 
nor  more  than  $100,  or  to  be  imprisoned  in  the  county  jail  not  ex- 
ceeding six  months,  or  both.^ 

It  also  is  made  a  misdemeanor  for  any  person  to  take  through  the 
irrigating  ditch  more  water  than  is  absolutely  necessary  for  his 
purposes.2  Any  person  wilfully  failing  or  refusing  to  place  and 
keep  in  repair  a  necessary  headgate  and  measuring  box  is  guilty  of  a 
misdemeanor.3  Permitting  water  to  waste  from  artesian  wells  is 
a  misdemeanor.* 

§  2096.  Riparian  rights  in  Washington, — Upon  the  subject  of 
riparian  rights,  the  statute  of  Washington  provides : 

"All  persons  who  claim,  own,  or  hold  possessory  right  or  title  to 
any  land  or  parcel  of  land  or  mining  claim  within  the  boundaries 
of  the  State  of  Washington,  when  such  lands,  mining  claims,  or  any 
parts  of  the  same  are  on  the  banks  of  any  natural  stream  of  water, 
shall  be  entitled  to  the  use  of  any  water  of  said  stream  not  other- 

•  2  R.  &  B.  Codes,  Sec.  7823.  2  E.  &  B.  Codes,  Sec.  6346. 

8  B.  &  B.  Codes,  Sees.  7990-7994.  8  E.  &  B.  Codes,  Sees.  6395,  6402. 

1  E.  &  B.  Codes,  Sees.  2657,  2658,  4  E.  &  B.  Codes,  Sees.  6404-6407. 

6346,  6383,  6383c,  6396,  6397;   State  See,   also,   for  artesian  wells,   See. 

T.  Tiffany,  44  Wash.  602,  87  Pao.  Eep.  2087. 
932. 
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wise  appropriated  for  the  purpose  of  mining  and  irrigation,  to  the 
full  extent  of  the  soil  for  agricultural  purposes. ' ' 

It  will  be  seen  from  the  above  section  that,  while  riparian  rights 
to  the  flow  of  a  natural  stream  are,  in  a  measure,  protected,  the  right 
of  a  riparian  proprietor  to  the  undiminished  flow  of  a  stream  is  lim- 
ited to  such  a  quantity  of  the  water  not  otherwise  appropriated,  to 
the  amount  necessary  for  the  irrigation  of  his  lands.  And  the 
phrase  "not  otherwise  appropriated"  must  be  construed  to  refer  to 
the'  amount  remaining  in  the  stream  at  the  date  of  his  settlement, 
and  then  only  to  the  extent  of  his  needs.  ^  And,  in  this  connection, 
it  may  be  said  that  the  right  of  a  riparian  proprietor  to  the  undimin- 
ished flow  of  a  stream  past  his  lands,  without  use,  as  allowed  under 
the  old  commori  law  may  be  considered  abrogated. 

1  Kendall  ▼.  Joyce,  48  Wash.  489,  10  Wash.  124,  38  Pao.  Eep.  871,  30 

93  Pac.  Sep.  1091;  Nielson  v.  Sponer,  L.  E.  A.  665,  45  Am.  St.  Eep.  772; 

46  Wash.  14,  89  Pac.  Eep.  155.  Kalama  etc.   Co.   v.  Kalama  Driving 

See,   also,   Benton   v.    Johncox,    17  Co.,  48  Wash.  612,  94  Pac.  Eep.  469, 

Wash.  277,  49  Pac.  Eep.  495,  39  L.  E.  22  L.  E.  A.,  N.  S.,  641,  125  Am.  St. 

A.  107,  61  Am.  St.  Eep.  912 ;   Crook  Eep.  948 ;  Shotwell  y.  Dodge,  8  Wash. 

V.  Hewitt,  4  Wash.  749,  31  Pac.  Eep.  337,  36  Pao.  Eep.  254;  Neaalhouse  v. 

28;    Eigney    v.    Taeoma    etc.    Co.,    9  Walker,  45  Wash.  621,  88  Pac.  Eep. 

Wash.  576,  38  Pac.  Eep.  147,  26  L.      1032;    Miller   v.    Baker,   Wash. 

E.  A.  425;  New  Whatcom  v.  Fair-  ,  122  Pac.  Eep.  604;  StUl  v.  Pa- 
haven  etc.  Co.,  24  Wash.  493,  64  Pac.  louse  Irr.  &  Pr.  Co.,  64  Wash.  606,  117 
Eep.  735,  54  L.  E.  A.  190;  Geddis  v.  Pac.  Eep.  466;  Menthow  Cattle  Co.  v. 
Parrish,  1  Wash.  587,  21  Pac.  Eep.  Williams,  64  Wash.  457,  117  Pac.  Eep. 
314;  Gose  v.  Blaloek,  21  Wash.  75,  239. 
57  Pac.  Eep.  342  j  Isaacs  r.  Barber, 
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§  2097,  Particular  features  of  the  State. — "Wyoming  lies  within 
the  Great  Plains  and  Rocky  Mountain  regions.  It  has  an  area  of 
97,890  square  miles,  or  62,645,120  acres.  The  continental  divide 
runs  diagonally  across  the  State,  which  with  other  minor  divides 
forms  the  boundaries  of  four  natural  water  divisions  tributary  to 
four  different  drainage  basins.  The  North  Platte,  Powder,  and  Yel- 
lowstone Rivers  are  tributary  to  the  Missouri  River ;  the  Sna&e  River 
flows  into  the  Columbia ;  the  Bear  River  flows  into  Great  Salt  Lake, 
and  the  Green  River  flows  into  the  Colorado  River.  The  altitude 
of  the  State  is  high,  and  varies  from  3,000  to  14,000  feet,  with  a 
mean  altitude  of  about  6,000  feet,  and  probably  less  than  one  per 
cent  is  under  4,000  feet.  About  one-sixth  of  the  area  of  the  State  is 
agricultural  land,  exclusive  of  grazing  areas,  while  another  sixth  is 
reserved  as  National  Forest  reserves.  Owing  to  the  wide  range  of 
altitudes  of  the  different  portions  of  the  State  the  climate  is  varied 
to  a  considerable  extent.  And  the  character  of  the  agriculture  and 
of  the  crops  produced  is  governed  by  this  fact.  -In  all  portions  of 
the  State  pastoral  industries  flourish,  and  in  many  portions  there  is 
farming  by  irrigation.  In  many  portions  of  the  State  where  the 
altitude  is  from  3,000  to  4,500  feet  above  the  sea  level  many  varieties 
of  both  fruit  and  vegetables  are  grown  successfully,  as  well  as  hay 
and  grain.  In  some  portions  the  soil  is  especially  adapted  to  the 
raising  of  sugar  beets,  and  the  number  of  acres  devoted  to  this  crop 
is  increasing  annually.  At  the  higher  altitudes,  however,  killing 
frosts  sometimes  occur  in  May  and  September,  so  that  the  raising 
of  hay  or  alfalfa,  grain,  and  the  hardy  fruits  only  is  attempted. 

The  water  supply  of  the  State  is  large,  to  be  found  in  the  rivers 
above  named  and  their  tributaries,  and,  besides  this  there  are  many 
perennial  springs  of  notable  size.  The  mean  annual  precipitation  for 
the  State,  as  obtained  from  the  reports  of  the  United  States  "Weather 
Bureau  for  the  past  37  years,  is  14.17  inches. 

§  2098.  Irrigation  in  the  State. — Outside  of  the  natural  forage, 
and  the  crops  that  are  raised  under  modern  scientific  methods  of  dry 
farming,  very  little  is  grown  in  the  State  of  "Wyoming  without  irri- 
gation. As  a  general  thing  no  dependence  can  be  placed  upon  non- 
irrigated  crops.  Land  in  this  State,  as  in  the  greater  portion  of  the 
arid  region,  has  little  value  for  agricultural  purposes  without  water. 
But  the  arable  lands  within  the  State  being  almost  boundless,  agri- 
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cultural  development  lias  been  restrained  in  the  past,  and  is  now 
being  restrained,  only  by  the  uncertainty  of  securing  water  for  the 
irrigation  of  crops.  Since  the  first  edition  of  this  work  was  written, 
twenty  years  ago,  the  irrigation  development  in  this  State  has  rap- 
idly progressed.  According  to  the  secretary  of  the  State  board  of 
control,  under  date  of  November  21, 1910,  there  were  actually  under 
irrigatidh,  or  certificates  for  ^ater  rights  had  been  issued  for  1,286,- 
607.32  acres.i  A  great  number  of  large  irrigation  enterprises  have 
been  projected,  and  many  completed  to  full  operation  by  private 
parties  and  corporations,  and  by  private  corporations  working  in 
conjunction  with  the  State  and  National  Governments,  under  the 
provisions  of  the  Carey  Act.^  Many  small  projects  have  also  been 
carried  through  to  completion,  while  the  Government  is  in  process 
of  active  construction  of  what  is  known  as  the  Shoshone  Project, 
near  Cody,  under  the  provisions  of  the  National  Reclamation  Act.' 
Within  the  last  few  years  Wyoming  has  entered  the  reservoir 
stage  of  her  irrigation  development.  The  great  reservoirs  already 
constructed  and  those  planned  have  to  do  with  the  storing  of  the 
water  of  the  streams  of  considerable  size,  where  the  summer  flow  is 
not  sufiieient  for  all  of  the  water  users  depending  upon  the  same 
source  of  supply.  Where  the  water  is  being  stored  upon  the  upper 
reaches  of  a  river,  it  not  only  furnishes  a  supply  for  the  irrigation  of 
the  lands  in  the  immediate  vicinity,  but  also  a  considerable  portion 

1  See  Biennial  Eeport  of  the  State  Stations,  Bulletin  No.  70,  IT.  8.  Dept. 
Engineer  of  Wyoming,  1909-1910,  pp.  of  Agriculture;  Small  Eeservoirs  ia 
31,  48.  Wyoming,  Montana,  and  South  Da- 
See,  also,  Irrigation  in  Wyoming,  kota,  by  F.  C.  Herrmann,  1907,  Office 
by  Clarence  T.  Johnston,  1909,  Office  of  Experiment  Stations,  Bulletin  No. 
of  Experiment  Stations,  Bulletin  No.  179,  XT.  S.  Dept.  of  Agriculture;  Ir- 
205,  IT.  S.  Dept.  of  Agriculture;  Use  rigation  in  Wyoming,  by  Clarence  T. 
of  Water  in  Irrigation  at  Wheatland,  Johnston,  state  engineer,  1909,  Offic« 
Wyo.,  by  Clarence  T.  Johnston,  Eeport  of  Experiment  Stations,  Bulletin  No. 
of  Irrigation  Investigations  for  1900,  205,  U.  S.  Dept.  of  Agriculture. 
No.  3,  Office  of  Experiment  Stations,  2  For  the  Carey  Act,  and  full  die- 
Bulletin  No.  104,  U.  S.  Dept.  of  Ag-  eussion  of  its  provisions,  see  Chap.  67, 
iriculture;    Duty    of    Water  in  Wyo-  Sees.  1312-1336. 

ming,  by  Clarence  T.  Johnston,  Office  For  the  Carey  Act  in  Wyoming,  see 

of  Experiment  Stations,  Bulletin  No.  Sec.  2124. 

86,  U.  S.  Dept.  of  Agriculture ;  Water         3  For     the     National     Eeelamation 

Eight    Problems    of   Bear    Eiver,    by  Act,  see  Chap.  65,  Sees.  1235-1286. 
Clarence  T.  Johnston  and  Joseph  A.         For  the  National  Eeelamation  Act 

Breckons,  1899,  Office  of  Experiment  in  Wyoming,  see  See.  2126. 
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of  the  water  so  used  finds  its  way  back  into  the  stream,  and  it  is 
then  used  by  the  irrigators  below.  The  water  of  the  stream  thus 
does  double  service.*  And  in  a  number  of  instances  the  water  rights 
of  those  living  along  the  lower  reaches  of  the  rivers  are  of  more 
value  today  than  they  were  before  the  water  was  stored  along  their 
upper  portions,  for  the  reason  that  the  late  summer  flow  has  been 
increased. 

According  to  the  census  report  for  1910,  the  tbtal  number  of 
farms  irrigated  in  1909  was  6,297,  against  3,721,  in  1899,  an  in- 
crease of  2,576  or  69.2  per  cent. 

The  total  acreage  irrigated  in  1909  was  1,133,302  acres,  against 
605,878  acres  in  1899,  an  increase  of  527,424  acres  or  87.1  per  cent. 
The  total  acreage  which  all  enterprises  were  capable  of  irrigating  in 
1910  was  1 ,639,510  acres.  The  acreage  included  in  enterprises  com- 
pleted or  under  construction  in  1910  was  2,224,298  acres. 

The  acreage  irrigated  in  1909  classified  by  type  of  enterprise,  is 
reported  as  follows :  Under  the  United  States  Reclamation  Service, 
12,905  acres;  under  the  United  States  Indian  Service,  4,270  acres; 
under  the  Carey  Act,  86,252  acres ;  under  irrigation  districts,  11,800 
acres;  by  co-operative  enterprises,  116,317  acres;  by  commercial 
enterprises,  87,935  acres ;  by  individual  and  partnership  enterprises, 
813,823  acres. 

§2099.  Criticism  of  the  Wyoming  laws. — As  will  be  readily 
seen  from  the  following  sections  of  this  chapter,  the  basis  of  the 
Wyoming  constitution  and  laws  governing  the  use  of  water  for  irri- 
gation and  other  beneficial  uses  is  pre-eminently  that  of  State  con- 
trol or  the  administration  by  the  State.  ^ 

By  its  constitutional  provisions  adopted  in  1890,  followed  by  the 
Act  of  the  legislature  of  the  new  State  of  1891,  a  speedy  and  final 
solution  of  many  of  the  troubles  which  formerly  beset  the  irrigators 
of  the  State  of  "Wyoming  was  found.  The  law  has  stood  the  test  of 
time  and  has  been  largely  followed  in  other  States  adopting  the  sys- 
tem of  State  control,  notably  Nebraska,  Nevada,  Oregon,  and  Utah. 
In  preparing  this  law,  the  law  of  Colorado  was  followed  to  a  consid- 
erable extent,  with  one  notable  difference.     The  adjudication  of 

4  For  the  storage  of  water,  see  Sees.      State   administration,   see    Chap.    68j 
837-846,  2110.  Sees.  1337-1367. 

1  For  the  laws  of  State  control,  or     , 
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water  rights  was  left  in  the  first  instance  to  the  hoard  of  control 
instead  of  to  the  courts,  as  is  the  case  in  Colorado.  Advantage  was 
taken  of  the  experience  of  other  States,  and  much  that  was  best  was 
incorporated  from  other  irrigating  countries.  The  law  is  unique  in 
this,  that  the  State  does  not  necessarily  wait  for  controversies  and 
losses  to  arise,  but  of-  its  own  motion  steps  in  and  ascertains  how 
much  water  is  available  for  irrigation,  who  are  the  claimants  to  this 
water,  and  then,  knowing  these  fundamental  facts,  gives  the  use  of 
the  water  to  the  proper  persons,  and  employs  its  own  agents  to  see 
that  the  distribution  is  made.  In  the  State  of  Wyoming,  at  least, 
there  will  no  longer  be  the  ludicrous  spectacle  of  learned  judges 
solemnly  decreeing  the  right  to  from  two  to  ten  times  the  amount  of 
water  flowing  in  the  stream,  or  in  fact  amounts  so  great  that  the 
channel  of  the  stream  could  not  possibly  carry  them,  thus  prac- 
tically leaving  the  questions  at  stake  as  unsettled  as  before. 

From  a  study  of  the  law  it  is  very  apparent  that  the  State  engi- 
neer and  board  of  control  hold  the  most  important  offices  in  that 
State  so  far  as  its  agricultural  interests  are  concerned,  and  by  a  wise 
and  skillful  exercise  of  the  functions  intrusted  to  them  can  bring 
about  great  changes  for  the  better  in  the  development  of  the  agricul- 
tural resources  of  the  State.  The  State  engineer  is  also  the  president 
of  the  board  of  control.  Objection  may  be  made  by  some  that  there 
is  too  great  a  centralization  of  power  in  one  man.  But  this  is  an- 
swered by  the  provision  for  appeal  to  the  courts  by  any  party  feel- 
ing himself  aggrieved,  and  by  the  provision  that  when  the  case  shall 
be  finally  decided  the  right  of  the  prevailing  party  relates  back  to 
the  first  step  taken  by  him  to  secure  his  water  rights.  Thus  his 
rights  are  not  jeopardized  by  the  delays  often  attendant  upon  court 
proceedings.  The  law  provides  that  the  priority  of  the  claimant's 
rights  shall  be  the  basis  for  the  determination  of  his  right  to  use  the 
water.  The  law  also  provides  for  the  adjudication  of  his  claim, 
which  when  made  entitles  the  claimant  to  a  certificate  of  appropria- 
tion to  the  water,  stating  the  amount  of  water  he  is  entitled  to,  the 
land  it  is  intended  to  irrigate,  and  the  number  of  his  priority.  And 
now  for  the  first  time  he  has  a  deed  to  the  water,  which  is  even  more 
important  and  valuable  than  the  deed  to  his  land,  from  the  fact 
that  his  land  would  be  absolutely  worthless  without  the  water. 

By  Act  of  the  legislature  of  1907,  the  irrigation  district  law  was 
adopted,  largely  taken  from  that  of  California,  with  two  notable  ex- 
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ceptions,  only  the  lands  that  are  benefited  may  be  included  within 
the  district;  and,  with  the  law  of  State  control  ever  in  mind,  the 
State  engineer  is  required  to  pass  upon  the  feasibility  of  the  plans 
for  the  district  before  such  district  can  be  organized.  ^ 

Taking  it  all  in  all,  we  regard  the  irrigation  and  water  laws  of 
Wyoming  as  comprehensive  and  efficient  as  those  of  any  of  our 
States.  The  law  of  State  control  having  been  adopted  when  the 
population  of  the  State  was  sparse,  all  the  water  rights  existing 
prior  to  its  passage  having  been  adjudicated,  and  the  stream  meas- 
urement having  been  practically  completed,  and  new  water  rights 
having  to  be  acquired  under  the  administration  of  the  State,  it  gives 
a  basis  to  work  upon.  No  new  appropriation  can  be  legally  made 
where  the  water  flow  of  the  stream  from  which  it  is  attempted  has 
been  exhausted  by  previous  appropriations.  Another  good  feature 
of  the  working  of  the  law  is  that  it  makes  an  accessible  record  of 
aU  appropriations  and  vested  water  rights  within  the  State.  As  the 
population  of  certain  localities  becomes  more  dense,  and  the  more 
intensive  farming  becomes  general,  the  State  irrigation  district  law 
will  undoubtedly  be  taken  advantage  of  to  a  greater  extent  than  it 
is  at  present. 
Probably  the  greatest  evidence  of  the  satisfaction  that  the  work- 
■  ing  of  the  Wyoming  law  is  giving  is  the  fact  that  comparatively  few 
cases  involving  water  rights  have  ever  reached  the  courts,  and  espe- 
cially the  State  Supreme  Court. 

§  2100.  State  constitutional  provisions. — The  admission  of 
Wyoming  as  a  State  on  July  10,  1890,  was  calculated  to  work  great 
changes  in  its  irrigation  law.  In  the  constitution  of  the  State, 
adopted  by  the  people  in  the  fall  of  1889,  and  ratified  by  Congress 
on  the  admission  to  statehood,  it  was  provided  that  all  waters  were 
the  property  of  the  State;  that  there  should  be  a  board  of  control, 
consisting  of  the  State  engineer  and  superintendents  of  water  di- 
visions, to  have  control  of  the  appropriation,  distribution,  and  diver- 
sion of  all  waters,  subject  to  review  by  the  courts ;  that  priority  of 
appropriation  gives  the  better  right,  and  that  the  State  shall  be 
divided  into  four  water  districts  by  the  legislature.  This  was  the 
beginning  of  the  present  simple  but  effective  irrigation  laws  of 

2  For  the  irrigation  district  law  of         For  the  irrigation  district  laws,  see 
Wyoming,  see  Sec.  2125.  Sees.  1386-1432. 
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"Wyoming,  which  will  be  discussed  in  the  subsequent  portion  of  this 
chapter. 
The  constitutional  provisions  referred  to  were  as  follows: 
Article  I,  Section  31,  provides :    "Water  being  essential  to  indus- 
trial prosperity,  of  limited  amount,  and  easy  of  diversion  from  its 
natural  channel,  its  control  must  be  in  the  State,  which,  in  providing 
for  its  use,  shall  equally  guard  aU  the  various  interests  involved."  ^ 
Section  32  provides:    "Private  property  shall  not  be  taken  for 
private  use,  unless  by  consent  of  the  owner,  except  for  private  ways 
of  necessity,  and  for  reservoirs,  drains,  flumes,  or  ditches  on  or 
across  the  lands  of  others,  for  agricultural,  mining,  milling,  do- 
mestic, or  sanitary  purposes,  nor  in  any  case  without  due  com- 
pensation. "^ 

Article  VIII,  Sections  1  to  5,  provide: 

"Sec.  1.  The  waters  of  all  natural  streams,  springs,  lakes,  or  other 
collections  of  still  water,  within  the  boundaries  of  the  State,  are 
hereby  declared  to  be  the  property  of  the  State.* 

' '  Sec.  2.  There  shall  be  constituted  a  board  of  control,  to  be  com- 
posed of  the  State  engineer  and  superintendents  of  water  divisions, 
which  shall,  under  such  regulations  as  may  be  prescribed  by  law, 
have  the  supervision  of  the  waters  of  the  State  and  of  their  appro-  • 
priation,  distribution,  and  diversion,  and  of  the  various  officers  con- 
nected therewith.  Its  decisions  to  be  subject  to  review  by  the  courts 
of  the  State.* 

"Sec.  3.  Priority  of  appropriations  for  beneficial  uses  shall  give 
the  better  right.  No  appropriation  shall  be  denied,  except  when 
such  denial  is  demanded  by  public  interest.^ 

1  For  the  eonstruetion  of  the  above      lamey, Wyo. ,  118  Pao.  Eep. 

Bection,  see  !Farm  Inv.  Co.  v.  Carpen-      682. 

ter,  9  Wyo.  110,  61  Pae.  Eep.  258,  50  See,  also,  the  Act  of  1911,  Laws, 

L.  B.  A.  747,  87  Am.  St.  Eep.  918.  1911,  Chap.  43,  p.  57,  authorizing  the 

2  See  Sterritt  t.  Young,  14  Wyo.  attorney  general  o:^  the  State  to  take 
146,  82  Pae.  Eep.  946,  4  L.  E.  A.,  steps  to  protect  Wyoming  rights  upon 
N.   B.,   169,   116   Am.   St.  Eep.   994;  interstate  streams. 

(Justin  V.  Harting,  Wyo.  ,  4  See  eases  cited  supra. 

121  Pae.  Eep.  522.  6  See  cases  cited  supra;  Moyer  t. 

3  See  Farm  Iny.  Co.  v.  Carpenter,  Preston,  6  Wyo.  308,  44  Pae.  Eep 
supra;  Willey  v.  Decker,  11  Wyo.  496,  845,  71  Am.  St.  Eep.  914;  Willey  v. 
73  Pao.  Eep.  210,  100  Am.  St.  Eep.  Decker,  11  Wyo.  496,  73  Pae.  Eep. 
939;   Chicago  etc.  E.  Co.  v.  McPhil-  210,  100  Am.  St.  Eep.  939. 
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"Sec.  4.  The  legislature  shall  by  law  divide  the  State  into  four 
(4)  water  divisions,  and  provide  for  the  appointment  of  superin- 
tendents thereof. 

"Sec.  5.  There  shall  be  a  State  engineer,  who  shall  be  appointed 
by  the  Governor  of  the  State  and  confirmed  by  the  Senate ;  he  shall 
hold  his  office  for  the  term  of  six  (6)  years,  or  until  his  successor 
shall  have  been  appointed  and  shall  have  qualified.  He  shall  be 
president  of  the  board  of  control,  and  shall  have  general  super- 
vision of  the  waters  of  the  State  and  of  the  officers  connected  with 
its  distribution.  No  person  shall  be  appointed  to  the  position  who 
has  not  such  theoretical  knowledge  and  such  practical  experience 
and  skill  as  shall  fit  him  for  the  position."  ^ 

Article  XIII,  Section  5,  provides: 

"Sec.  5.  Municipal  corporations  shall  have  the  same  right  as  indi- 
viduals to  acquire  rights  by  prior  appropriation  and  otherwise  to 
the  use  of  water  for  domestic  and  municipal  purposes,  and  the  legis- 
lature shall  provide  by  law  for  the  exercise  upon  the  part  of  incor- 
porated cities,  towns,  and  villages  of  the  right  of  eminent  domain 
for  the  purpose  of  acquiring  from  prior  appropriators  upon  the 
payment  of  just  compensation,  such  water  as  may  be  necessary  for 
the  well  being  thereof  and  for  domestic  uses."  ^ 

§  2101.  Water  right  defined — ^Preferred  uses  defined — Change 
to  preferred  use. — Bj  the  Act  of  the  legislature  of  the  State  of 
Wyoming  of  1909,^  embodied  in  the  Compiled  Statutes  of  Wyoming, 
1910,  as  Sections  724,  725,  726,  there  was  enacted  the  following : 

"724.  A  water  right  is  the  right  to  use  the  water  of  the  State, 
when  such  use  has  been  acquired  by  the  beneficial  application  of 
watei:  under  the  laws  of  the  State  relating  thereto,  and  in  con- 
formity with  the  rules  and  regulations  dependent  thereon.  Bene- 
ficial use  shaU  be  the  basis,  the  measure,  and  limit  of  the  right  to 
use  water  at  all  times,  not  exceeding  in  any  case,  the  statutory 
limit  of  volume.  Water  being  always  the  property  of  the  State, 
rights  to  its  use  shall  attach  to  the  land  for  irrigation,  or  to  any 
other  purpose  or  object  for  which  acquired  in  accordance  with  the 

•  See  Farm  Inv.  Co.  v.  Carpenter,  Eep.  22,  70  L.  E.  A.  341,  110  Am. 

supra.  St.  Rep.  986. 

T  See    Johnston    v.     Little     Horse  i  Laws,  1909,  Chap.  68,  Sees.  1-3. 

Creek  Irr.  Co.,  13  W70.  208,  79  Pae. 


3648  WYOMING. 

beneficial  use  made  arid  for  which  the  right  receives  public  recogni- 
tioQ,  under  the  law  and  the  administration  provided  thereby. 
"Water  rights  can  not  be  detached  from  the  lands,  place,  or  purpose 
for  which  they  are  acquired,  without  loss  of  priority. 

"725.  Water  rights  are  hereby  defined  as  follows,  according  to 
use:  Preferred  uses  shall  include  rights  for  domestic  and  trans- 
portation purposes;  existing  rights  not  preferred,  may  be  con- 
demned to  supply  water  for  such  preferred  uses  in  accordance  with 
the  provisions  of  the  law  relating  to  condemnation  of  property  for 
public  and  semi-public  purposes.  Such  domestic  and  transporta- 
tion purposes  shall  include  the  following :  First,  water  for  drink- 
ing purposes,  both  for  man  and  beast ;  second,  water  for  municipal 
purposes ;  third,  water  for  the  use  of  steam  engines  and  for  general 
railway  use ;  fourth,  water  for  culinary,  laundry,  bathing,  refriger- 
ating (including  the  manufacture  of  ice),  and  for  steam  and  hot 
water  heating  plants.  The  use  of  water  for  irrigation  shall  be  supe- 
rior and  preferred  to  any  use  where  turbine  or  impulse  water 
wheels  are  installed  for  power  purposes. 

"726.  Where  it  can  be  shown  to  the  board  of  control  under  the 
provisions  hereof,  that  a  preferred  use  is  to  be  made,  the  procedure 
for  the  change  of  such  use  shall  embrace  a  public  notice,  and  inspec- 
tion and  hearing  if  necessary  by  and  before  the  proper  division 
superintendent,  a  report  of  such  superintendent  to  the  board  of  con- 
trol and  an  order  by  said  board.  If  the  change  of  use  is  approved, 
just  compensation  shall  be  paid  and  under  the  direction  of  the 
board,  proper  instruments  shall  be  drawn  and  recorded. ' '  2 

The  State  engineer  in  his  last  report  in  referring  to  the  above 
Act,  says:  "All  who  have  studied  this  legislation  agree  that  it 
represents  the  most  important  action  of  the  law  makers  of  the  State, 
since  the  original  statute  was  enacted  in  1891."  3  No  case  seems  to 
have  been  decided  at  this  writing  as  to  the  constitutionality  of  the 
various  sections  of  this  Act,  and  especially  as  to  the  provisions  of 
the  last  section  above  quoted.  But  it  seems  to  us  to  provide  for  the 
taking  of  private  property  both  without  due  process  of  law,  and 
without  provisions  for  just  compensation;  and,  therefore,  coming 
within  constitutional  inhibitions.  Although  the  State  may  own  the 
title  to  the  water,  as  provided  by  Article  VIII,  Section  1,  of  the 

2  Sees.  Z24-726,  Comp.  Stats.,  1910.  3  Biennial  Report  of  the  State  En- 

gineer of  Wyoming,  1909-1910,  p.  17. 
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State  constitution,*  it  can  not  be  contended  for  a  moment,  but  that 
the  right  to  the  use  of  the  water  as  acquired  by  any  person,  under 
the  laws  of  the  State,  is  a  valuable  property  right,  from  which  he 
can  not  be  devested  without  due  process  of  law  and  then  only  upon 
the  payment  of  just  compensation.^ 

§  2102.  Administratiye  officers — Board  of  control  and  powers 
and  duties  thereof. — Under  the  provisions  of  Article  VIII,  Sec- 
tion 2,  of  the  State  constitution,  ^  there  is  constituted  a  board  of 
control  composed  of  the  State  engineer  and  the  superintendents  of 
the  four  water  divisions  of  the  State.  The  office  of  the  board  is  with 
the  State  engineer,  and  it  shall  hold  two  meetings  each  year.  And, 
as  provided  by  the  section  of  the  constitution  above  referred  to,  the 
powers  of  said  board  are,  under  such  regulations  as  may  be  pre- 
scribed by  law,  to  have  the  supervision  of  the  waters  of  the  State 
and  of  their  appropriation,  distribution,  and  diversion,  and  of  the 
various  officers  connected  therewith,^  its  decisions  to  be  subject  to 
review  by  the  courts.  The  State  engineer  shall  be  ex  officio  presi- 
dent of  said  board,  and  shaU  have  the  right  to  vote  on  all  questions 
coming  before  it,  and  a  majority  of  all  the  members  shall  constitute 
a  quorum  to  transact  business.^  The  board  is  also  given  the  au- 
thority, with  power  of  removal,  to  appoint  a  secretary,  whose  duties 
are  the  usual  ones  appertaining  to  such  an  office.*  One  of  the  duties 
assigned  to  the  board  was  the  determination  of  priorities  of  the 
right  to  the  use  of  the  public  waters  of  the  State,  which  determina- 
tion should  begin  on  the  streams  most  used  for  irrigation,  and  be 
continued  as  rapidly  as  possible,  until  all  the  claims  for  appropria- 
tion then  on  record  shall  have  been  adjudicated.^ 

§  2103.  Administrative  officers — State  engineer  and  his  powers 
and  duties. — Sections  149  to  157  of  the  Compiled  Statutes  of  Wyo- 

*  See  See.  2100.  Willey   v.   Decker,   11  Wyo.   496,    73 

5  For  the  acquisition  of  rights  by  Pao.  Eep.  210,  100  Am.  St.  Eep.  939. 

virtue  of  the  right  of  eminent  domain,  3  Sec.  761,  Comp.  Stats.,  1910. 

see  Chap.  55,  Sees.  1059-1098.  *  Sec.  762,  Comp.  Stats.,  1910. 

1  See  Sec.  2100.  B  Sees.  763,  764,  Comp.  Stats.,  1910. 

2  See  Farm  luv.  Co.  v.  Carpenter,  See,  also,  cases  cited  supra. 

9  Wyo.  110,  61  Pac.  Eep.  258,  50  For  the  determination  of  water 
L.  E.  A.  747,  87  Am.  St.  Eep.  918;      rights  by  the  board  of  control,  see 

Sees.  2111-2114. 
229— Kinn.  on  Irr. 
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ming,  1910,1  provide  for  the  duties  of  the  State  engineer. 2  Before 
entering  upon  his  duties,  he  shall  take  the  oath  prescribed  by  the 
constitution,  and  enter  into  a  bond  to  the  State  in  the  penal  sum  of 
$5,000  and  conditioned  for  the  faithful  discharge  of  his  duties.  His 
salary  is  fixed  at  $3,500  per  annum,  and  he  shall  keep  his  office  at 
the  State  capital  in  the  capitol  building.' 

His  duties  are  defined  as  follows:  "The  State  engineer  shall 
make,  or  cause  to  be  made,  measurements  and  calculations  of  the 
discharge  of  streams,  from  which  water  shaU  be  taken  for  beneficial 
purposes,  commencing  such  work  upon  those  streams  as  are  most 
used  for  irrigation,  or  other  beneficial  purposes.  He  shall  coUect 
facts,  and  make  surveys  to  determine  the  most  suitable  location  for 
construction  of  works  for  utilizing  the  water  of  the  State,  and  to 
ascertain  the  location  of  the  lands  best  suited  for  irrigation.  He 
shall  examine  reservoir  sites  and  shall,  in  his  reports,  embody  all 
the  facts  ascertained  by  such  surveys  and  examinations,  including, 
wherever  practicable,  estimates  of  the  cost  of  the  proposed  irriga- 
tion works,  and  of  the  improvement  of  reservoir  sites.  He  shall 
become  conversant  with  the  waterways  of  the  State,  and  the  needs 
of  the  State  as  to  irrigation  matters,  and  in  his  reports  to  the  Gov- 
ernor he  shaU  make  such  suggestions  as  to  the  amendment  of  exist- 
ing laws,  or  the  enactment  of  new  laws,  as  his  information  and  expe- 
rience shall  suggest,  and  he  shall  keep  in  his  office  full  and  proper 
records  of  his  work,  observations,  and  calculations,  aU  of  which  shall 
be  the  property  of  the  State.* 

"The  State  engineer  shall  prepare  and  render  to  the  Governor, 
biennially,  and  oftener  if  required,  full  and  true  reports  of  his 
work,  touching  all  matters  and  duties  devolving  upon  him  by  virtue 
of  his  office,  which  report  shall  be  delivered  to  the  Governor  on  or 
before  the  30th  of  November,  of  the  year  preceding  the  regular  ses- 
sion of  the  legislature. ' '  ^ 

The  statute  also  provides  that  the  State  engineer  shall  have  the 
power  to  employ  an  assistant  engineer,  at  an  expense  of  not  to 

1  The  references  to  the  statutes  in  See,  also,  the  duties  of  the  board 
the  succeeding  sections  of  this  chapter  of  control,  of  which  the  State  engi- 
will  be  to  this  volume  unless  otherwise  neer  is  president,  Sec.  2102. 
indicated.  8  Sees.  149-151,  Comp.  Stats.,  1910i 

2  The  ofSoe  of  State  engineer  is  *  See.  152,  Comp.  Stats.,  1910. 
provided  for  in  the  constitution;  see  8  Sec.  155,  Comp.  Stats.,  1910. 
previous  section.  No.  2102. 
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exceed  $1,500  per  annum,  and  to  employ  a  deputy  engineer,  at  an 
expense  not  to  exceed  $1,800  per  annum.  The  duty  of  these  officers 
is  to  act  under  the  direction  of  the  State  engineer.  ^  The  State  engi- 
neer and  his  assistants  are  entitled  to  traveling  expenses,  when 
away  from  their  office  on  State  business.'^  For  the  services  per- 
formed by  the  office  of  the  State  engineer  a  system  of  fees  ia  estab- 
lished. These  fees  are  payable  in  advance,  and  are  to  be  paid  by 
him  into  the  general  fund  of  the  State  treasury  as  by  law  provided.* 

§2104.  Administrative  officers — Superintendents  of  water  di- 
visions and  their  duties. — ^According  to  the  provisions  of  Article 
VIII,  Section  4,  of  the  State  constitution,  i  the  legislature  divided 
the  State  into  four  water  divisions  and  defined  the  boundaries 
thereof .2  The  legislature  also  provided  for  the  appointment  of.  one 
superintendent  for  each  water  division,  by  the  Governor  with  the 
consent  of  the  senate;  such  superintendents  to  hold  office  for  the 
term  of  four  years ;  each  superintendent  to  receive  a  salary  of  $1,500 
per  annum  and  actual  traveling  expenses.^  A  superintendent  must 
be  competent  to  fill  the  position,  and  the  statute  provides  that  the 
State  engineer  shall,  from  time  to  time,  conduct  examinations  for 
candidates  for  such  positions,  and  a  list  of  those  who  qualify  shall 
be  filed  with  the  Governor.  ' '  The  examination  shall  consist  of  ques- 
tions relative  to  the  irrigation  law  and  its  administration,  the  meas- 
urement of  flowing  water,  evaporation,  seepage,  and  common  alka- 
lies, drainage,  and  the  hydrographic  features  of  the  water  division 
in  which  the  candidate  may  reside."  *  The  duty  of  a  division  super- 
intendent is  to  have  control  over  the  water  commissioners  of  his 
division;  he  shall  also,  under  the  direction  of  the  State  engineer, 
execute  the  laws  relative  to  the  distribution  of  water  in  accordance 
with  the  rights  of  priorities  of  appropriation,  and  perform  such 
other  functions  as  may  be  assigned  to  him  by  the  State  engineer. 
A  superintendent  may  make  such  supplementary  regulations  as  are 

6  See.  153,  Comp.  Stats.,  1910.  8  Sees.  754,  759,  Comp.  Stats.,  1910. 

1  See.  154,  Comp.  Stats.,  1910.  ■*  See.  754,  Comp.  Stats.,  1910. 

«  Sees.  156,  157,  Comp.  Stats.,  1910.  See,  also,  Ryan  v.  Tutty,  13  'Wyo. 

1  See  See.  2100.  122,  78  Pae.  Eep.  661 ;   State  ex  rel. 

2  See.  753,  Comp.  Stats.,  1910.  Hamilton  v.  Grant,   14  Wyo.   41,   81 
See,  also.  State  ex  rel.  Hamilton  v.  Pae.  Eep.  795,  1  L.  E,  A..  N.  S.,  588. 

Grant,  14  Wyo.  41,  81  Pae.  Rep.  795, 
1  L.  E.  A.,  N.  S.,  588. 
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necessary  to  enforce  the  general  laws,  relative  to  the  distribution  of 
water.5  Parties  dissatisfied  with  the  decision  of  a  superintendent 
may  appeal  from  such  decision  to  the  State  engineer,  by  filing  with 
the  engineer  a  copy  of  the  order  or  regulation  complained  of,  and  a 
statement  of  the  manner  in  which  the  same  injuriously  affects  their 
interests.  The  engineer  shall,  after  due  notice,  hear  whatever  testi- 
mony may  be  brought  forward  by  the  petitioner,  either  orally  or  by 
affidavit  and,  through  the  division  superintendent,  shall  have  power 
to  suspend,  amend,  or  confirm  the  order  complained  of.* 

§  2105.  Administrative  officers — Oommissioners  of  water  dis- 
tricts and  their  duties. — The  statute  provides  that  the  board  of 
control  shall  divide  the  State  into  water  districts,  from  time  to  time 
as  the  necessity  arises,  said  districts  to  be  so  constituted  as  to  secure 
the  best  protection  to  the  claimants  for  water,  and  the  most  econom- 
ical supervision  on  the  part  of  the  State.^  There  shall  also  be  ap- 
pointed by  the  Governor,, one  water  commissioner  for  each  district, 
who  shall  be  selected  from  the  persons  recommended  by  the  super- 
intendent of  the  water  division  in  which  such  district  is  situated.^ 
It  is  made  the  duty  of  a  water  commissioner  to  divide  the  water  of 
the  natural  stream  or  streams  of  his  district  among  the  several 
ditches  and  reservoirs  taking  water  therefrom,  according  to  the 
prior  rights  of  each,  respectively.  He  is  also  given  the  power  to 
shut  and  fasten,  under  the  direction  of  the  division  superintendent, 
the  headgates  of  ditches,  whenever  it  is  necessary  to  do  so,  by  reason 
of  the  prior  rights  of  others.  He  shall  also  as  near  as  may  be,  di- 
vide, regulate,  and  control  the  use  of  the  water  of  all  streams  within 
his  district  as  will  prevent  the  waste  of  water,  or  its  use  in  excess 
of  the  volume  to  which  any  appropriator  is  lawfully  entitled.  Any 
person  who  may  be  injured  by  the  action  of  any  water  commis- 
sioner, or  by  his  failure  to  act,  is  given  the  right  of  appeal  to  the 
division  superintendent,  and  for  his  decision  he  may  appeal  to  the 
State  engineer.  And,  from  the  decision  of  the  State  engineer  an 
appeal  may  be  had  to  the  district  court  of  the  proper  county.^    It 

6-Seos.  755,  756,  Comp.  Stats.,  1910.  8  Sees.  801,  802,  Comp.  Stats.,  1910. 

See,  also,  cases  cited  supra.  See,  also,  I'arm  Inv.  Co.  v.  Carpen- 

6  Sec.  757,  Comp.  Stats.,  1910.  ter,  9  "Wyo.  110,  61  Pac.  Eep.  258,  50 

iSec.  799,  Comp.  Stats.,  1910.  L.  E.  A.  747,  87  Am.  St.  Eep.  918; 

See,  also,  Eyan  t.  Tutty,  13  Wya.  Eyan  v.  Tutty,  13  Wyo.  122,  78  Pac 

122,  78  Pac.  Eep.  661.  Eep.  661. 
2  Sec.  800,  Comp.  Stats.,  1910. 
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is  also  required  that  all  water  commissioners  shall  make  reports, 
whenever  called  upon  to  do  so  by  the  division  superintendents,  upon 
the  following  subjects :  The  amount  of  water  actually  coming  into 
the  district  to  supply  ditches,  canals,  and  reservoirs;  whether  such 
supply  is  on  the  increase  or  decrease;  what  ditches,  canals,  and 
reservoirs  are  at  that  time  without  their  proper  supply,  and  any 
other  and  further  information  as  the  division  superintendent  of  that 
division  may  require.*  A  water  commissioner  is  also  given  the 
power,  in  cases  of  emergency,  to  employ  suitable  assistants  to  aid 
him  in  the  discharge  of  his  duties.^  He  is  also  given  the  power  to 
arrest  parties  unlawfully  interfering  with  any  works,  and  to  make 
complaint  against  the  party  so  arrested.^ 

§  2106.  The  appropriation  of  water — Applications. — ^Any  per- 
son, association,  or  corporation  hereafter  intending  to  acquire  the 
right  to  the  beneficial  use  of  the  public  water  of  the  State  of  Wyo- 
ming shall,  before  commencing  the  construction,  enlargement,  or 
extension  of  any  ditch,  canal,  or  other  distributing  works,  or  per- 
forming any  work  in  connection  with  said  construction,  or  proposed 
appropriation,  make  an  application  to  the  State  engineer  for  a  per- 
mit to  make  such  appropriation.  The  contents  of  such  applications 
have  been  sufficiently  discussed  in  previous  sections  of  this  work  in 
the  chapter  on  State  administrative  laws,  or  State  control,  i  and 
it  is  further  provided  that  any  person  who  shall  wilfully  divert  or 
use  water  to  the  detriment  of  others  without  compliance  with  law 
shall  be  deemed  guilty  of  a  misdemeanor  and,  on  conviction  thereof, 
shall  be  fined  in  a  sum  not  exceeding  $100  or  imprisoned  in  the 
county  jail  for  a  term  not  exceeding  six  months,  or  both  such  fine 
and  imprisonment ;  and  the  possession  or  use  of  water,  except  when 
a  right  of  use  is  acquired  in  accordance  with  law,  shall  be  deemed 
prima  facie  evidence  of  the  guilt  of  the  person  using  it.^  It  is 
made  the  duty  of  the  State  engineer  to  file  such  application,  and  to 

4  Sec.  758,  Comp.  Stats.,  1910.  995;   Johnston  v.  Little  Horse  Creek 

s  Sec.  804,  Comp.  Stats.,  1910.  Irr.  Co.,  13  Wyo.  208,  79  Pao.  Eep. 

6  Sec.  818,  Comp.  Stats.,  1910.  22,   70   L.   E.   A.   341,   110   Am.    St. 

1  For  State  administrative  ]a,ws,  see  Eep.  986. 

Sees.  1337-1367.  The  appropriation  of  water  withia 

2  Sec.  727,  Comp.  Stats.,  1910.  the  State  of  Wyoming  must  be  in  ao- 
See,  also,  Whalon  v.  North  Platte     eordance  with  its  statutes.     Morris  v. 

etc.  Co.,  11  Wyo.  313,  71  Pao.  Eep.     Bean,  159  Fed.  Eep.  651,  86  C.  C.  A. 
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ascertain  if  it  contains  all  the  facts  necessary,  and  as  required  by 
law.  If  it  does  not,  it  must  be  returned  for  amendment.  All  appli- 
cations which  comply  with  the  provisions  of  the  statute,  shall  be 
recorded  in  a  suitable  book  kept  for  that  purpose.  Each  applica- 
tion for  a  permit  to  appropriate  water  must  be  accompanied  with 
maps,  plats,  and  plans,  as  provided  by  the  statute,  and  giving  full 
data  as  to  the  proposed  works.  If  these  are  not  complete,  the  State 
engineer  may  require  additional  ones  to  be  furnished.^ 

§  2107.  The  appropriation  of  water — Approval  or  rejection  of 
applications. — ^It  is  made  the  duty  of  the  State  engineer  to  approve 
all  applications  made  in  proper  form,  which  contemplate  the  applica- 
tion of  water  to  a  beneficial  use  and  where  the  proposed  use  does 
not  tend  to  impair  the  value  of  existing  rights,  or  be  otherwise 
detrimental  to  the  public  welfare.  "But  where  there  is  no  unap- 
propriated water  in  the  proposed  source  of  supply,  or  where  the 
proposed  use  conflicts  with  existing  rights,  or  threatens  to  prove 
detrimental  to  the  public  interest,  it  shall  be  the  duty  of  the  State 
engineer  to  reject  such  application  and  refuse  to  issue  the  permit 
asked  for."  If  the  application  is  approved,  the  applicant  may  pro- 
ceed with  the  construction  of  the  necessary  works,  and  to  perfect 
the  proposed  appropriation.  If  the  application  is  refused,  no  fur- 
ther steps  may  be  taken.  Before  acting  upon  the  application  the 
State  engineer  may  require  additional  information.  If  it  is  pro- 
posed to  divert  more  than  25  cubic  feet  of  water  per  second,  or  to 
reclaim  more  than  1,000  acres  of  land,  he  may  require  a  statement. 
In  case  of  incorporated  companies,  he  may  require  the  submission 
of  the  articles  of  incorporation,  the  names  and  residences  of  its 
directors  and  oflcers,  and  the  amount  of  its  authorized  and  paid-up 
capital.  If  the  applicant  is  not  an  incorporated  company,  he  may 
require  a  showing  as  to  the  names  of  the  parties,  and  a  showing  as 
to  their  financial  ability  to  carry  out  the  proposed  work.i  In  his 
endorsement  of  approval  on  any  application,  the  State  engineer 
shall  require  that  actual  construction  work  shall  begin  within  one 

519;  affirming  Id.,  146  Fed.  Eep.  423;  s  Sees.  'lZi:-tZ7,  Comp.  Stats.,  1910. 

aff'd,  221  r.  S.  485,  55  L.  Ed.  82,  31  i  Sees.  728-731,  Comp.  Stats.,  1910. 

Sup.  Ct.  Eep.  703.  See,  also,  Whalon  v.  North  Platte- 

See,  also,  Hoge  v.  Eaton,  135  Fed.  etc.  Co.,  11  Wyo.  313,  71  Pao.  Eep. 

Bep.  411,  141  Fed.  Eep.  64,  72  C.  C.  995. 
A..  74. 
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year  from  the  date  of  such  approval,  and  that  the  construction  shall 
be  completed  within  a  period  of  five  years  from  such  date.  He  may 
limit  the  applicant  to  a  less  period  of  time  for  the  completion  of  the 
work.  He  shall  also  have  the  authority,  for  good  cause  shown,  to 
extend  the  time  for  the  completion  of  the  works.2 

§  2108.  The  appropriation  of  water — Appeals. — Any  applicant 
feeling  himself  aggrieved  by  the  endorsement  made  by  the  State 
engineer  upon  his  application  may,  in  writing,  in  an  informal  man- 
ner and  without  pleadings  of  any  character,  appeal  within  sixty 
days  of  the  date  of  such  endorsement,  and  serve  notice  thereof  to  the 
applicant,  to  the  board  of  control,  for  an  examination  and  reversal 
of  any  such  action  of  the  State  engineer.  Upon  receipt  of  such 
appeal,  the  secretary  of  the  board  shall  notify  its  members,  and  a 
date  must  be  fixed  when  such  appeal  shall  be  heard.  Parties  inter- 
ested must  be  notified  of  such  hearing  and  may  appear  and  may  be 
heard. 

An  appeal  may  also  be  taken  from  the  order  of  determination  of 
the  board  of  control  in  the  case  to  the  district  court  in  which  the 
greatest  use  of  water  is  proposed  to  be  made  under  the  application. 
Such  appeal  must  be  taken  within  six  months  of  the  date  of  the 
action  of  the  board.  The  procedure  in  such  appeals  must  be  in 
conformity  to  the  provisions  of  Sections  780  to  788,  and  Section 
798,  hereinafter  discussed  under  appeals  from  orders  adjudicating 
rights.!  The  attorney  general  of  the  State  shall,  in  such  cases,  rep- 
resent the  State  board  of  control.^ 

§2109.  The  appropriation  of  water — Certificate — Priority — 
Use  of  water. — Upon  it  being  made  to  appear  to  the  satisfaction 
of  the  board  of  control  that  any  appropriation  has  been  perfected 
in  accordance  with  such  application,  and  the  endorsement  thereof 
by  the  State  engineer,  it  is  made  the  duty  of  the  board  of  control, 
by  the  hand  of  its  president,  attested  under  the  seal  of  the  secre- 
tary, to  send  to  the  county  clerk  a  certificate  of  the  same  character 
as  that  described  in  Section  778,  hereinafter  discussed  under  the 

2  Sec.  732,  Comp.  Stats.,  1910.  a  See.  733,  Comp.  Stats.,  1910. 

iSee  Sec.  2114. 


3656  WYOMlNa. 

adjudication  of  water  rights,*  which  certificate  shall  be  recorded  in 
the  office  of  the  county  clerk .2 

The  priority  of  such  appropriation  shall  date  from  the  filing  of 
the  application  in  the  engineer's  office.^ 

Rights  to  the  use  of  water  shall  be  Umited  and  restricted  to  so 
much  thereof  as  may  be  necessarily  used  for  irrigation  or  other 
beneficial  purposes,  irrespective  of  the  carrying  capacity  of  the 
ditch,  and  all  the  balance  of  the  water  not  so  appropriated  shall 
be  allowed  to  run  in  the  natural  stream  from  which  such  ditch 
draws  its  supply  of  water,  and  shall  not  be  considered  as  having 
been  appropriated  thereby;  and  in  case  the  owner  or  owners  of 
any  such  works  shaU  fail  to  use  the  water  therefrom  during  any 
five  successive  years,  they  shall  be  considered  to  have  abandoned  the 
same,  and  shall  forfeit  all  rights  thereto,  and  the  water  formerly 
appropriated  by  them  may  again  be  appropriated  for  irrigation 
and  other  beneficial  purposes ;  neither  shall  the  owner  of  such  ditch 
have  any  right  to  receive  from  others  any  royalty  for  the  use  of 
water  carried  thereby,  but  every  such  owner  or  owners  having  a 
surplus  of  water  and  furnishing  the  same  to  others  from  any  ditch, 
canal,  or  reservoir  shall  be  considered  common  carriers  and  shall 
be  subject  to  the  same  laws  that  govern  common  carriers.* 

Those  entitled  to  the  use  of  water  are  given  the  right  to  rotate 
in  the  use  as  between  themselves,  when  such  rotation  can  be  made 
without  injury  to  prior  rights.^ 

Appropriators  are  required  to  construct  and  maintain  head- 
gates  and  measuring:  devices.  Upon  a  refusal  of  the  appropriator 
to  comply  with  this  provision,  the  water  commissioner  is  authorized 
to  shut  the  ditch,  and  no  water  wiE  be  permitted  to  run  therein 
until  the  order  is  complied  with.8 

Legal  Standard  for  the  Measurement  of  Water.— "A  cubic  foot 
of  water  per  second  of  time  shall  be  the  legal  standard  for  the  meas- 
urement of  water  in  this  State,  both  for  the  purpose  of  determining 

1  See  Sees.  2111-2114.  4  Sec.     741,    Comp.     Stats.,    1910; 

2  Sec.  738,  Comp.  Stats.,  1910;  Farm  Inv.  Co.  v.  Carpenter,  9  Wyo. 
Board  of  Commrs.  I'remont  Co.  v.  Per-  110,  61  Pae.  Eep.  258,  50  L.  B.  A. 
kins,  5  Wyo.  168,  38  Pac.  Eep.  915;  747,  87  Am.  St.  Eep.  918. 

Whalon  v.  North  Platte  etc.  Co.,  11  6  See.  806,  Comp.  Stats.,  1910. 

Wyo.  313,  71  Pac.  Eep.  995.  6  See.  740,  Comp.  Stats.,  1910. 

8  Sec.  739,  Comp.  Stats.,  1910;  Wha- 
lon V.  North  Platte  etc.  Co.,  supra. 
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the  flow  of  water  in  natural  streams,  and  for  the  purpose  of  dis- 
tributing water  therefrom."  ' 

And,  where  the  appropriation  is  for  irrigation,  no  allotment 
shaU  exceed  one  cubic  foot  per  second  for  each  seventy  acres  of 
land.8 

§  2110.  Reservoir  permits — ^Appropriation  of  water  furnished 
by  reservoirs. — Any  person,  corporation,  association,  or  organiza- 
tion, of  any  nature  whatsoever,  intending  to  store,  for  a  beneficial 
use,  any  of  the  unappropriated  waters  of  the  State  of  Wyoming, 
shall,  before  commencing  any  works  for  such  purpose,  make  an 
application  to  the  State  engineer  for  a  permit  to  construct  a  reser- 
voir. The  form  of  such  application  and  the  procedure  thereunder 
is  similar  to  that  prescribed  for  the  construction  of  other  works, 
and  discussed  in  a  preceding  section ;  ^  provided,  that  an  enumera- 
tion of  any  lands  proposed  to  be  irrigated  under  this  chapter  shall 
not  be  required  under  the  primary,  permit,  but  must  be  enumerated 
under  the  secondary  permit,  which  is  provided  for  as  foUows: 
The  party  proposing  to  apply  to  a  beneficial  use  the  water  stored  in 
any  such  reservoir  shall  file  with  the  State  engineer  an  application 
for  permit,  to  be  known  as  the  secondary  permit,  in  compliance  with 
the  provisions  of  Sections  727  to  737,  inclusive.^  The  said  appli- 
cation shall  refer  to  such  reservoir  for  a  supply  of  water,  and  must 
be  accompanied  with  documentary  evidence  that  the  applicant  has 
entered  into  an  agreement  with  the  owner  of  the  reservoir  for  a  per- 
manent and  suf&cient  interest  in  said  reservoir  to  impound  enough 
water  for  the  purposes  set  forth  in  the  application.  "When  the 
beneficial  use  of  the  water  has  been  completed,  a  final  certificate 
of  appropriation  shaU  be  issued,  and  shall  refer  both  to  the  ditch 
described  in  the  secondary  permit  and  the  reservoir  described  in 
the  primary  permit.*  Whenever  the  owner  of  a  reservoir  shall 
desire  the  use  of  the  bed  of  the  stream,  for  the  purpose  of  carrying 
stored  water,  he  shall  notify  the  water  commissioner  of  the  district, 
giving  the  date  when  it  is  proposed  to  discharge  water  from  such 
reservoir,  its  volume  in  acre  feet,  and  the  names  of  the  persons 

1  See.  742,  Comp.  Stats.,  1910.  2  See  Sec.  2106. 

8  See.  777,  Comp.  Stats.,  1910.  «  See.  744,  Comp.  Stats.,  1910. 

iSee    See.    2109;    Sees.    727-737, 
Comp.  Stats.,  1910, 
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and  ditches  entitled  to  its  use.  The  water  commissioners  shall 
then  close,  or  so  adjust  the  headgates  of  all  ditches,  not  entitled 
to  the  use  of  such  stored  water,  as  wiU  enable  those  having  the 
right  to  secure  the  volume  to  which  they  are  entitled.* 

Provisions  are  made  for  the  appointment  by  the  State  engineer 
of  an  assistant  engineer,  whenever  the  same  shall  be  necessary  for 
the  protection  of  the  various  interests  involved.  The  State  engineer 
must  estimate  the  cost  of  such  superintendence,  which  amount  must 
be  paid  at  once  to  the  State  engineer  by  those  undertaking  the  work. 
A  failure  to  comply  with  these  provisions  subjects  the  permit  to 
cancellation.^ 

The  use  of  water  stored  under  the  provisions  of  this  chapter  may 
be  acquired  on  such  terms  as  shall  be  agreed  upon  by  and  between 
the  parties  in  interest.^  The  priority  of  right  to  store  or  impound 
water  shall  date  from  the  filing  of  the  application  in  the  State 
engineer's  oflSce.'^ 

The  owners  of  reservoirs  shall  be  liable  for  all  damage  arising 
from  leakage  or  overflow  of  the  waters  therefrom,  or  by  floods 
caused  by  the  breaking  of  embankments  of  such  reservoirs.^ 

§  2111.  The  determination  of  existing  rights — Notice  and  state- 
ment of  claim. — The  board  shall  prepare  a  notice  setting  forth  the 
date  when  the  engineer  wiU  begin  a  measurement  of  any  particular 
stream  and  the  ditches  diverting  the  waters  therefrom,  and  a  place 
and  date  when  the  superintendent  of  that  division  shall  begin  the 
taking  of  testimony  as  to  the  rights  of  the  parties  taking  water 
therefrom.  Provisions  are  made  for  the  publication  of  the  notice 
and  adjournments.  It  is  also  the  duty  of  the  superintendent  to  mail 
to  each  party  having  a  recorded  claim  to  the  waters  of  said  stream 
a  similar  notice,  and  he  shall  in  addition  thereto  enclose  with  said 
notice  a  blank  form  on  which  the  claimants  shaU.  present  in  writing 
all  the  particulars  concerning  the  appropriation ;  the  said  statement 
to  include  the  following:  "The  name  and  postoflfice  address  of  the 
claimant.    The  nature  of  the  use  on  which  the  claim  for  appropria- 

4  Sec.  745,  Comp.  Stats.,  1910.  See,  also,  Howell  y.  Big  Horn  etc. 

B  Sees.  746-748,  Comp.  Stats.,  1910.  Co.,  14  Wyo.   14,  81  Pac.  Eep.  785, 

6  Sec.  749,  Comp.  Stats.,  1910.  1  L.  E.  A.,  N.  S.,  596. 

7  See.  750,  Comp.  Stats.,  1910.  See,  also,  for  damages  from  reser- 

8  See.  751,  Comp.  Stats.,  1910.  voirs.  Sees.  1670-1672. 
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tion  is  based.  The  time  of  the  commencement  of  such  use,  and  if 
distributing  works  are  required.  The  date  of  beginning  the  survey. 
The  date  of  beginning  of  construction.  The  date  when  completed. 
The  date  of  beginning  and  completion  of  enlargements.  The  dimen- 
sions of  the  ditch  as  originally  constructed  and  as  enlarged.  The 
date  when  water  was  first  used  for  irrigation  or  other  beneficial  pur- 
poses, and  if  used  for  irrigation  the  amount  of  land  reclaimed  the 
first  year;  the  amount  in  subsequent  years,  with  the  dates  of  rec- 
lamation, and  the  amount  of  land  such  ditch  is  Capable  of  irrigating. 
The  character  of  the  soil  and  the  kind  of  crops  cultivated,  and  such 
other  facts  as  will  show  a  compliance  with  the  law  in  acquiring  the 
appropriation  and  the  rank  of  priority  claimed."  Each  of  said 
claimants  is  required  to  certify  to  his  statements  under  oath.i 

Whenever  the  State  board  of  control  shall  proceed  to  adjudicate 
and  determine  the  rights  6f  the  various  claimants  to  the  use  of 
water  upon  any  stream,  it  is  made  the  duty  of  all  claimants  to 
appear  and  submit  proof  of  their  respective  appropriations,  at  the 
time  and  in  the  manner  required  by  law;  and  any  such  claimant 
who  shall  fail  to  appear  in  such  proceedings  and  submit  proof  of 
his  appropriations  shall  be  barred  and  estopped  from  subsequently 
asserting  any  rights  theretofore  acquired  upon  the  stream  embraced 
in  such  proceedings,  and  shall  be  held  to  have  forfeited  all  rights 
to  the  use  of  said  stream  theretofore  claimed  by  him.  Provided, 
that  any  person  claiming  such  rights,  upon  whom  no  notice  was 
served  other  than  by  the  publication  in  the  newspaper,  may,  within 
one  year  after  the  entry  of  the  order  of  the  board,  have  the  same 
opened  and  be  permitted  to  give  proof  of  his  appropriation,  upon 
giving  notice  to  the  other  parties  interested.* 

Upon  the  date  named  in  the  notice  provided  for  as  above,  the 
division  superintendent  shall  begin  the  taking  of  said  testimony, 
and  shall  continue  until  said  testimony  shall  be  completed;  pro- 
vided, that  adjournments  may  be  taken  of  the  hearing  from  time 
to  time,  for  good  cause.  In  taking  proofs  of  appropriation  under 
permits  issued  after  the  stream  has  been  adjudicated,  the  superin- 
tendent may  authorize  the  water  commissioner  to  take  such  proofs, 
and  forward  the  same  to  the  division  superintendent.  Upon  the 
completion  of  the  taking  of  the  evidence  by  the  division  superin- 

1  Sees.  765-769,  Comp.  Stats.,  1910.         i  Sec.  794,  Comp.  Stats.,  1910. 
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tendent,  it  shall  be  his  duty  to  at  once  give  notice  in  one  issue  of  a 
newspaper  of  general  circulation  in  the  county,  and  by  registered 
mail  to  the  various  claimants,  that  upon  a  certain  day  and  place 
named  in  the  notice,  all  of  said  evidence  shall  be  open  to  the  inspec- 
tion of  the  various  claimants,  and  the  superintendent  shall  keep 
the  said  evidence  open  to  inspection  not  less  than  one  day  and  not 
more  than  five  days.^  ^ 

It  is  also  made  the  duty  of  the  State  engineer  to  proceed  at  the 
time  specified  in  the  notice  to  the  parties  on  said  stream,  to  be  adju- 
dicated, to  make  an  examination  of  said  stream,  and  the  works 
diverting  water  therefrom,  the  said  examination  to  include  the 
measurement  of  the  discharge  of  the  said  stream,  and  of  the  carry- 
ing capacity  of  the  various  ditches  and  canals  diverting  therefrom; 
an  examination  of  the  irrigated  lands,  and  an  approximate  measure- 
ment of  the  lands  irrigated,  or  susceptible  of  irrigation  from  said 
ditches,  which  observation  and  measurements  shall  be  reduced  to 
writing,  and  made  a  matter  of  record  in  his  office.  A  plat  of  the 
lands  and  stream  must  also  be  made.* 

§  2112.  The  determination  of  existing  rights — Contests— Trans- 
mission of  evidence. — Should  any  person,  corporation,  or  asso- 
ciation of  persons  desire  to  contest  the  rights  of  any  one  who  has 
submitted  his  evidence  as  in  the  last  section  provided,  he  shall, 
within  15  days  after  the  testimony  so  taken  was  opened  to  pub- 
lic inspection,  in  writing,  notify  the  superintendent  of  the  division, 
stating  with  reasonable  certainty  the  grounds  of  the  proposed 
contest,  which  statement  shall  be  verified;  and  the  said  superin- 
tendent shall  notify  the  said  contestant  and  the  one  whose  rights 
are  contested  to  appear  before  him  at  such  convenient  place  as  the 
superintendent  shall  designate  in  said  notice.  The  superintendent 
shall  fix  the  place  and  time,  both  as  to  the  day  and  hour,  for  the 
hearing  of  the  said  contest,  not  less  than  30  nor  more  than  60  days 
from  the  date  of  the  service  of  notice ;  the  said  notice  to  be  served 
and  returned  in  the  same  manner  as  summons  issued  out  of  the 
district  court.  The  superintendent  must  hear  the  testimony  in  the 
case,  and  the  said  hearing  may  be  adjourned  from  time  to  time. 
He  has  the  power  to  issue  subpoenas  and  compel  the  attendance  of 

3  Sees.  770,  771,  Comp.  Stats.,  1910.         4  Sec.  776,  Comp.  Stats.,  1910. 
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witnesses.  The  evidence  on  such  proceedings  shall  be  confined  to 
the  subjects  enumerated  in  the  notice  of  contest.  The  superintend- 
ent shall  require  a  deposit  of  $8  per  day  from  each  party,  the 
successful  party  to  receive  back  his  deposit  after  the  determination 
of  the  contest.  1 

Upon  the  completion  of  the  evidence  in  the  original  hearing,  and 
that  taken  in  aU  contests,  it  is  made  the  duty  of  the  superintendent 
to  transmit  the  same  to  the  office  of  the  board  of  control,  in  person 
or  by  registered  mail.2 

"Whenever  the  rights  to  the  use  of  the  waters  of  any  stream  have 
been  adjudicated,  and  it  shall  appear  by  the  records  that  it  had 
not  been  at  one  and  the  same  time,  any  person  who  may  desire  to 
contest  the  claims  or  rights  of  other  persons  shall  proceed  in  the 
maimer  provided  as  above ;  provided,  that  contests  may  not  be  en- 
tered into  except  between  appropriators  who  were  not  parties  to  the 
same  adjudication  in  the  original  hearings.  The  evidence  in  such 
contests  must  be  sent  to  the  board  of  control,  which  is  given  the 
power  to  cancel  any  old  certificate  and  to  issue  new  ones,  if  neces- 
sary as  the  result  of  such  contest.^ 

§  2113.  The  determination  of  existing  rights — Order  detennin- 
ing  priorities — Certificates  of  right.— At  the  first  regular  meeting 
of  the  board  of  control,  after  the  completion  of  the  measurement  by 
the  State  engineer,  and  the  return  of  the  evidence  by  the  division 
superintendent,  it  is  made  the  duty  of  the  board  to  make,  and  cause 
to  be  entered  of  record  in  its  office,  an  order  determining  and  estab- 
lishing the  several  priorities  of  right  to  use  the  waters  of  said 
stream,  and  the  amounts  of  appropriations  of  the  several  persons 
claiming  water  from  such  stream,  and  the  character  and  kind  of 
use.  Each  appropriation  shall  be  determined  by  its  priority  and 
amount,  by  the  time  by  which  it  shall  have  been  made,  and  the 
amount  of  water  which  shall  have  been  applied  for  beneficial  pur- 
poses ;  provided,  that  such  appropriator  shall  at  no  time  be  entitled 
to  the  use  of  more  water  than  he  shall  make  a  beneficial  applica- 
tion of  on  the  lands  for  which  the  appropriation  was  made.    Pro- 

1  Sees.  772-774,  Comp.  Stats.,  1910.  8  Sees.  795,  796,  Comp.  Stats.,  1910. 

2  Sec.  775,  Comp.  Stats.,  1910. 
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vided,  that  no  allotment  shall  exceed  one  cubic  foot  per  second  for 
each  seventy  acres  of  land.i 

The  final  orders  or  decrees  of  the  board  of  control  as  to  the 
determination  of  rights  shall  be  conclusive  as  to  all  prior  appro- 
priations, and  the  rights  of  all  existing  claimants  upon  the  stream, 
subject,  however,  to  the  provisions  of  law  for  rehearings  in  such 
proceedings,  and  for  the  reopening  of  the  orders  and  decrees  therein 
and  for  appeals  from  such  orders  or  decrees.^ 

After  the  respective  rights  have  been  determined,  it  is  made  the 
duty  of  the  secretary  of  the  board  of  control  to  issue  to  each  per- 
son, association,  or  corporation  a  certificate  of  his  right,  to  be 
signed  by  the  State  engineer  as  president  of  the  board,  and  attested 
under  seal  by  the  secretary,  setting  forth  the  name  and  postoffice 
address  of  the  appropriator,  the  priority  date  and  number  of 
such  appropriation,  the  amount  of  water  appropriated,  and,  if  such 
appropriation  be  for  irrigation,  a  description  of  the  legal  subdi- 
visions of  the  land  to  which  said  water  is  to  be  applied.  Such  cer- 
tificate is  to  be  transmitted  to  the  county  clerk  of  the  county  in 
which  the  appropriation  is  made,  for  record,  and  thereafter  to  be 
transmitted  to  the  appropriator.* 

After  any  final  order  of  the  board  of  control,  adjudicating  the 
priorities  upon  any  stream,  any  party  interested  therein  may, 
within  one  year  thereafter,  apply  for  a  rehearing  for  reasons  to  be 
stated  in  the  application.  Notice  of  such  rehearing  must  be  served 
on  the  adverse  parties.  Upon  -such  hearing,  the  board  is  given  the 
authority  to  modify  or  alter  the  original  order  as  shaU  appear  to 
be  just  and  proper.* 

§  2114.  The  determination  of  existing  rights — Appeal  to  the 
courts. — Any  party  or  number  of  parties  acting  jointly,  who  may 
feel  themselves  aggrieved  by  the  determination  of  the  board  of  con- 
trol, may  appeal  from  the  decision  of  the  board  to  the  district  court 
of  the  county  in  which  the  stream  involved  in  such  determination 

1  Sec.  777,  Comp.  Stats.,  1910.  ter,  supra;  "Wlialon  v.  North  Platte 
See,  also,  Farm  Inv.  Co.  v.  Carpen-     etc.  Co.,  11  Wyo.  313,  71  Pac.  Eep. 

ter,  9  Wyo.  110,  61  Pae.  Eep.  258,  50  995;  Johnston  v.  Little  Horse  Creek 

li.  E.  A.  747,  87  Am.  St.  Bep.  918.  Irr.  Co.,  13  Wyo.  208,  79  Pae.  Eep.  22, 

2  See.  793,  Comp.  Stats.,  1910.  70  L.  E.  A.  341,  110  Am.  St.  Eep. 
8  Sec.  778,  Comp.  Stats.,  1910.  986. 

See,  also,  Farm  Inv.  Co.  v.  Carpen-         4  Sees.  788,  789,  Comp.  Stats.,  1910. 
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may  be  situated.  All  persons  joining  in  the  appeal  shall  be  joined 
as  appellants,  and  all  persons  having  interests  adverse  to  the  par- 
ties appealing,  or  either  of  them,  shall  be  joined  as  appellees.^  The 
party  appealing  shall,  within  60  days  of  the  determination  of 
the  board,  file  in  the  district  court  a  notice  in  writing  stating  that 
such  party  or  parties  appeal  to  such  district  court  from  the  de- 
termination and  order  of  the  board  of  control;  and,  upon  filing  of 
such  notice,  the  appeal  shall  be  deemed  to  have  been  taken;  pro- 
vided, however,  that  the  party  appealing  shall,  within  the  sixty 
days  mentioned,  enter  into  an  undertaking,  to  be  approved  by 
the  district  court,  and  to  be  given  to  all  the  parties  in  the  said  suit 
or  proceeding,  other  than  the  parties  appealing,  and  to  be  in  such 
an  amount  as  the  court  shall  fix,  conditioned  that  the  parties  with- 
out unnecessary  delay  will  prosecute  their  appeal,  and  will  pay  all 
costs  and  damages,  which  the  parties  to  whom  the  undertaking  is 
given,  or  either,  or  any  of  them,  may  sustain  in  consequence  of 
such  appeal.2 

Upon  the  filing  of  the  notice  of  appeal,  and  the  approval  of  the 
bond,  the  clerk  of  the  district  court  shall  transmit  to  the  board  of 
control  a  notice  to  the  effect  that  the  appeal  has  been  perfected, 
which  notice  shall  be  entered  of  record  by  the  secretary  of  the 
board,  and  the  appellant  shall  cause  a  certified  copy  thereof  to  be 
served  on  each  of  the  appellees,  in  the  same  manner  as. is  provided 
for  the  serving  of  a  summons  in  the  district  court.  The  appellant 
shall  also,  within  six  months  after  the  appeal  is  perfected,  file  in  the 
office  of  the  clerk  of  the  district  court  a  certified  transcript  of  the 
order  made  by  the  board,  and  a  certified  copy  of  all  of  the  records 
of  the  board  relating  to  such  determination,  and  a  certified  copy  of 
all  the  evidence  offered  before  the  board,  together  with  the  petition 
setting  out  the  cause  of  complaint  of  the  party  appealing,  to  which 
petition  all  parties  joined  as  appellees  shall  be  served  with  notice 
by  the  issuance  of  summons  out  of  the  office  of  the  clerk  of  the  dis- 
trict court.^ 

All  proceedings  on  appeal  shall  be  conducted  according  to  the 
provisions  of  the  code  of  civil  procedure,  and  the  practice  of  ap- 

1  Sec.  779,  Comp.  Stats.,  1910.  2  Sec.     780,     Comp.    Stats.,     1910; 

See,  also,  Daley  t.  Anderson,  7  Wyo.  Daley  t.  Anderson,  supra. 

1,  48  Pac  Kep.  839,  75  Am.  St.  Hep.  »  Sees.  781,  782,  Comp.  Stats.,  1910 ; 

870.  Daley  v.  Anderson,  supra. 
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peals  from  the  district  court  of  the  State  to  the  supreme  court; 
provided,  that  the  practice  on  appeal  in  the  district  court,  as  to 
pleadings  necessary  to  be  filed  and  the  admission  of  evidence  upon 
the  trial,  shall  be  the  same  as  is  now  or  may  hereafter  be  provided 
for  by  law  regulating  appeals  from  the  justice  court.  In  other 
words,  the  case  is  to  be  tried  de  novo.^ 

It  is  made  the  duty  of  the  clerk  of  the  court,  immediately  upon 
the  entry  of  any  judgment,  ordfer,  or  decree  by  the  district  court, 
to  transmit  a  certified  copy  of  the  same  to  the  board  of  control. 
The  same  must  be  immediately  entered  upon  the  records,  and  the 
State  engineer  shall  forthwith  issue  to  the  superintendent  of  the 
water  division,  instructions  in  compliance  with  the  said  judgment, 
order,  or  decree,  and  in  execution  thereof.^ 

The  party  defeated  on  appeal  must  pay  the  costs  thereof.  Dur- 
ing the  pendency  of  an  appeal,  the  division  of  the  water  from  the 
stream  involved  shall  be  made  in  accordance  with  the  order  of  the 
board  of  control.  Proceedings  under  the  order  of  the  board  of  con- 
trol may  be  stayed  by  fililig  a  stay  bond  in  the  district  court,  con- 
ditioned for  the  payment  of  all  damages  caused  by  not  enforcing 
such  order.^  An  appeal  may,  of  course,  be  had  from  the  judgment 
of  the  district  court  to  the  supreme  court  of  the  State  under  the 
usual  proceedings  provided  by  the  statute.  All  appeals,  both  in  the 
district  and  supreme  courts,  are  to  be  advanced  to  the  head  of  the 
docket  for  the  trial  or  hearing  of  civil  cases. '^ 

It  is  made  the  duty  of  the  clerks  of  the  several  district  courts 
in  the  State,  upon  the  rendering  of  judgment  by  the  respective 
courts  in  each  and  every  case  wherein  is  involved,  in  any  way,  any 
question  afEecting  the  title  to  any  water  rights,  irrigating,  or  water 
system  of  any  kind  whatever,  to  forthwith  forward  to  the  board  of 
control  a  certified  copy  of  such  judgment.^ 

§  2115.  The  ownership  of  irrigation  works. — ^Unless  the  owners 
of  irrigation  works  make  a  record  as  provided  by  the  statute,  or 
have  a  record  thereof  made  in  some  other  manner,  showing  the 
relative  ownership  of  each  interested  party  in  such  works,  "said 
interests  shall  be  established  by  the  ratio  between  the  water  right 
of  each  water  user  to  the  total  rights  adjudicated  imder  such  irri- 

4  Sec.  783,  Comp.  Stats.,  1910.  T  Sec.  787,  Comp.  Stats.,  1910. 

6  Sec.  784,  Comp.  Stats.,  1910.  8  Sec.  797,  Comp.  Stats.,  1910. 

6  Sees.  783-786,  Comp.  Stats.,  1910. 
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gation  works."  The  relative  interests  of  joint  owners  shall,  there- 
fore, be  fixed  by  the  issuance  of  the  final  certificate  of  appropriation 
as  the  same  appears  of  record  on  February  20,  1907,  or  as  shall 
hereafter  be  recorded  in  the  office  of  the  board  of  control  and  in  the 
offices  of  the  respective  county  clerks,  "and  no  action  for  the  recov- 
ery of  the  title  to  such  irrigation  works  can  be  brought  after  ten 
years  from  the  date  when  the  final  certificates  of  appropriation 
have  been  recorded  in  the  office  of  said  county  clerk."  Provided, 
that  during  such  ten  years  the  interested  water  users,  as  mentioned 
in  the  final  certificates  of  appropriation,  or  their  successors,  have 
had  continuous,  open,  adverse,  and  undisputed  possession  of  such 
irrigation  works.  And  every  conveyance  of  such  works  shall  here- 
after be  executed  and  acknowledged  in  the  same  manner  as  a  con- 
veyance of  real  estate,  and  recorded  as  provided,  "and  any  such 
coiiveyanee  which  shall  not  be  made  in  conformity  with  the  pro- 
visions of  this  chapter  shall  be  null  and  void  as  against  subsequent 
purchasers  thereof  in  good  faith  and  for  a  valuable  considera- 
tion." 1  Affidavits  of  interest  may  be  made  by  the  respective  par- 
ties, which  affidavits  shall  be  prima  facie  evidence  of  the  facts 
therein  stated  in  any  courts  of  the  United  States.^ 

Any  transfer  made  to  a  purchaser  in  good  faith  and  for  a  valu- 
able consideration,  of  any  irrigation  works  after  the  expiration  of 
ten  years  from  the  fiHng  of  the  affidavit  above  described,  shall  vest 
in  the  grantee  an  absolute  title  in  fee  simple,  free  from  the  claims 
of  any  person  whatsoever,  to  the  extent  of  such  irrigation  works  as 
are  claimed  in  such  affidavit,  unless  before  the  expiration  of  said 
'ten  years  any  other  party  claiming  an  interest  in  such  irrigation 
works  has  filed  in  the  office  of  the  county  clerk  an  affidavit  as  men- 
tioned in  Section  808.3  j^j^j  one  falsely  swearing  to  such  an  affida- 
vit is  guilty  of  perjury.* 

"Where  the  ownership  of  any  irrigation  work  is  disputed,  an  action 
in  equity  may  be  brought  in  the  proper  court,  for  the  determination 
of  the  respective  rights  of  the  interested  parties.  "Provided,  that 
the  provisions  of  this  chapter  shall  not  be  construed  to  relate  to 
water  rights,  or  in  any  way  to  conflict  with  the  laws  governing 
the  same."  5 

1  Sec.  807,  Comp.  Stats.,  1910.  4  See.  811,  Comp.  Stats.,  1910. 

2  Sees.  808,  809,  Comp.  Stats.,  1910.  B  Sec.  812,  Comp.  Stats.,  1910. 

3  See  supra. 

230 — ^Kinn.  on  Irr. 
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§  2116.  Ditches  and  the  care  of. — It  is  made  the  duty  of  the 
owner  or  owners  of  any  ditch  for  irrigation,  or  other  purposes,  to 
carefully  maintain  the  embankments  thereof,  so  that  the  waters  of 
such  ditch  may  not  flood  or  damage  the  premises  of  others.  ^  And, 
for  the  purpose  of  maintaining  its  works,  all  mutual  corporations 
and  associations  are  given  the  power  to  levy  and  collect  assess- 
ments; provided,  that  any  company  or  association  shall  have  the 
right  to  close  the  headgate  and  refuse  water  to  aU  such  stockholders, 
owners,  or  members  who  fail  or  refuse  to  pay  said  assessments  after 
ten  days'  notice  thereof,  in  writing.* 

The  prior  vested  rights  of  any  mill  or  ditch  owner,  or  other  per- 
son, to  the  use  of  any  such  water  course  are  to  be  preserved.^ 
When  any  such  ditch  shall  be  constructed  over  any  public  road, 
it  must  be  bridged  by  the  owner  within  three  days  thereafter; 
otherwise  it  is  made  the  duty  of  the  county  commissioners  to 
bridge  the  same,  at  the  cost  of  the  owners.*  Ditch  owners  are  not 
permitted  to  dam  the  waters  of  any  stream  or  ditch,  so  as  to  over- 
flow any  public  road,  or  undermine  any  walls  of  road  embank- 
ments, or  bridges,  and  are  liable  to  punishment  for  so  doing,  and 
are  also  liable  to  damages.^  It  is  made  the  duty  of  the  owners  of 
such  a  ditch,  at  the  point  where  the  water  is  diverted  from  the 
natural  channel,  to  construct  "some  fit  and  proper  obstruction 
whereby  all  fish  will  be  prevented  from  entering  said  ditch  or 
canal."  Any  person  violating  this  provision  shaE  be  adjudged 
guilty  of  a  misdemeanor.* 

The  interference  with  any  headgate  or  water  box,  or  the  cutting 
or  breaking  down,  or  the  opening  of  any  gate,  bank,  embankment, 
or  side  of  any  ditch,  canal,  reservoir,  flume,  tunnel,  or  feeder,  with- 
out authority,,  is  made  a  misdemeanor,  to  be  punished,  upon  con- 

1  Se.0.  813,  Comp.  Laws.,  1910.  ter,  9  W70.  110,  61  Pae.  Eep.  258,  50 
See,  also,  Big  Goose  etc.  Co.  v.  Mor-     L.  E.  A.  747,  87  Am.  St.  Eep.  918. 

row,  8  Wyo.  537,  59  Pao.  Eep.  159,  80         *  See.  815,  Comp.  Stats.,  1910. 
Am.  St.  Eep.  955 ;  Howell  v.  Big  Horn         See,  also.  Sec.  2567,  Comp.  Stats., 

Basin  Col.  Co.,  14  Wyo.  14,  81  Pac.  1910. 
Eep.   785,   1  L.   E.   A.,   N.   S.,   596;  5  Sees.    2575,    2576,    Comp.    Stats., 

Chicago  etc.  Co.  v.  MoPMllamey, 1910. 

Wyo. ,  118  Pae.  Eep.  682.  6  Sec.  816,  Comp.  Stats.,  1910. 

2  Sec.  820,  Comp.  Stats.,  1910.  See,  also.  Farm  Inv.  Co.  v.  Carpen- 
8  Sees.  814,  821,  Comp.  Stats.,  1910.  ter,  9  Wyo.  110,  61  Pae.  Eep.  258,  50 
See,  also,  Parm  Inv.  Co.  v.  Carpen-  L.  E.  A.  747,  87  Am.  St.  Eep.  918. 
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viction,  by  fine  or  imprisonment,  or  bothJ  And,  for  this  purpose, 
the  water  commissioners  are  given  the  power  to  arrest  any  person 
so  violating  the  law,  and  to  prefer  a  complaint  before  the  proper 
justice  of  the  peace  against  the  party  so  arrested.8 

§  2117.  The  organization  of  ditch  companies. — ^In  1884  an  Act 
of  the  legislature  was  passed  for  the  incorporation  of  ditch  com- 
panies, which  provides  that  whenever  three  or  more  persons  asso- 
ciate to  form  a  company  for  the  purposes  of  constructing  a  ditch 
or  ditches  for  the  purpose  of  irrigating  lands,  or  for  other  useful 
purposes,  they  shall  in  their  certificates  specify  as  follows:  "The 
stream  or  streams  from  which  the  water  is  to  be  taken,  the  point 
or  place  on  said  stream  at  or  near  which  the  water  is  to  be  taken 
out,  the  line  of  said  ditch  as  near  as  may  be,  and  the  use  to  which 
said  water  is  intended  to  be  applied."  A  right  of  way  is  given  to 
the  ditch  company,  provided  that  the  lines  proposed  shall  not  inter- 
fere with  any  other  ditch  whose  rights  are  prior.  Nor  shall  the 
water  of  any  stream  be  diverted  from  its  natural  channel  by  such 
a  company  to  the  injury  of  prior  rights.  Every  ditch  corporation 
is  required  to  keep  its  ditch  in  good  condition.  Whenever  it  is  nec- 
essary to  cross  any  mining  claim  with  a  ditch,  the  ditch  company 
must  flume  the  ditch  so  far  as  necessary  to  protect  such  claim  from 
injury  from  the  water  from  said  ditch;  provided,  that  in  all  cases 
where  the  ditch  has  priority  of  right,  the  owners  of  such  claim  shall 
be  compelled  to  protect  themselves  from  damages  and  shaU  be  liable 
for  all  injuries  to  the  ditch,  i 

The  stock  of  all  ditch  companies  is  made  assessable,  for  the  pur- 
pose of  maintaining  the  property,  and  the  payment  of  all  neces- 
sary expenses.2 

§  2118.  Partnership  ditches  —  Maintenance — Disagreements. — 
In  %ases  of  partnership  ditches,  if  a  co-owner  fails  to  perform  his 
share  of  the  work  to  properly  maintain  a  ditch,  the  others  may, 

1  Sees.  817,  819,  Comp.  Stats.,  1910.  See,  also,  Willey  v.  Decker,  11  Wyo. 

See,  also,  Eyan  v.  Tutty,  13  Wyo.  496,  73  Pao.  Eep.  210,  100  Am.  St. 

122,  78  Pae.  Eep.  661.  Eep.   939;    Howell  v.  Big  Horn  etc. 

8  See.  818,  Comp.  Stats.,  1910.  Co.,  14  Wyo.  14,  81  Pae.  Eep.  785, 

1  Sees.     4009-4011,     Comp.     Stats.,  1  L.  E.  A.,  N.  S.,  596. 

1911.  2  See.  820,  Comp.  Stats.,  1910. 
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after  ten  days'  notice,  perform  such  work,  and  recover  therefor 
from  such  person  or  persons  so  failing  in  any  court  having  juris- 
diction of  the  matter.  1  Also,  if  such  owner  fails  to  pay  such  share 
within  30  days  after  receiving  a  statement  thereof,  an  itemized 
sworn  statement  may  be  filed  Avith  the  county  clerk,  and  thereby 
become  a  lien  on  the  interest  in  such  ditch  of  the  owner  in  default, 
which  lien  may  be  enforced  in  the  same  manner  as  is  provided  by 
law  for  the  enforcement  of  mechanics'  and  builders'  liens.^ 

Where  two  or  more  joint  owners  in  irrigation  works,  not  incor- 
porated, are  imable  to  agree  relative  to  the  division  or  distribution 
of  water,  any  such  owner  may  apply  to  the  water  commissioner  of 
the  district,  who  may  then  take  exclusive  charge  of  such  works 
for  the  purpose  of  dividing  the  water  therefrom  in  accordance 
with  the  rights  established.  The  payment  for  the  services  of  the 
commissioner  must  be  made  by  such  parties ;  and  any  payment  not 
made  for  such  services,  after  written  demand  has  been  made  there- 
for, shall  be  a  lien  upon  any  land  or  other  property  owned  by  an 
interested  water  user  refusing  to  pay,  and  may  be  recovered  by  the 
water  commissioner  in  any  court  of  competent  jurisdiction.' 

§  2119.  Dam3 — ^Inspection  of,  for  protection. — ^For  the  protec- 
tion from  the  breakage  of  dams,  the  following  provisions  were  en- 
acted :  Duplicate  plans  for  any  dam  across  the  channel  of  a  run- 
ning stream,  above  five  feet  in  height,  or  of  any  other  dam  intended 
to  retain  water  above  ten  feet  in  height,  shall  be  submitted  to  the 
State  engineer  for  his  approval,  and  it  shall  be  unlawful  to  con- 
struct such  dam  until  the  said  plans  are  approved.  ^  The  State 
engineer  is  also  given  the  authority  to  examine  and  inspect,  during 
construction,  any  dam,  or  any  ditch,  canal,  or  other  work  carrying 
over  50  cubic  feet  of  water  per  second,  and  at  the  time  of  such  in- 
spection he  may  order  the  parties  constructing  the  same  to  nSike 
any  addition  or  alteration  which  he  may  consider  necessary  for 

1  Sec.  822,  Comp.  Stats.,  1910;  Man  v.  Stoner,  12  Wyo.  478,  76  Pac.  Eep. 
V.  Stoner,  14  Wyo.  183,  83  Pac.  Eep.      584.      * 

218,  15  W^yo.  109,  87  Pac.  Eep.  434,  s  See.  824,  Comp.  Stats.,  1910. 

89  Pae.  Sep.  466.  i  Sec.  825,  Comp.  Stats.,  1910. 

2  Sec.  823,  Comp.  Stats.,  1910;  Mau 
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the  security  of  the  work  or  the  safety  of  any  person  or  persons 
residing  on  or  owning  land  in  the  vicinity  of  such  works.^ 

After  such  works  are  constructed,  should  any  person,  residing  or 
owning  lands  in  the  neighborhood,  apply  to  the  State  engineer  in 
writing,  desiring  an  inspection  of  such  works,  the  engineer  may 
order  such  inspection.  Before  doing  so,  he  may  require  the  appli- 
cant to  make  a  deposit  of  a  sufficient  sum  to  pay  the  expenses  of 
such  inspection.  In  case  the  application  appears  to  the  engineer  to 
have  been  justified,  he  may  require  the  owner  to  pay  such  expenses.^ 

§  2120.  Floating  logs  and  timber  upon  streams. — Any  person 
or  company  desiring  to  float  logs,  timber,  or  lumber,  down  or  upon 
any  stream  in  the  State  shall,  before  commencing  operations,  apply 
to  the  State  engineer  for  a  permit.  Before  such  permit  is  granted, 
the  engineer  shall  require  that  a  bond  shall  be  given  to  the  State, 
in  such  sum  as  he  may  deem  sufficient,  conditioned  for  the  conduct- 
ing of  said  drive  without  delay  and  for  the  protection  of  the  owners 
of  irrigating  ditches  and  property  along  the  stream  whereon  said 
drive  is  to  be  made.  Any  one  violating  the  provisions  of  this  section 
shaU,  on  conviction,  be  fined  or  imprisoned,  or  both.^ 

§  2121.  Irrigation  engineers  and  qualifications.— By  the  Act  of 
1907,1  it  ^as  provided  thal^all  engineers  and  surveyors  who  shall 
hereafter  perform  any  field  work  preliminary  to  the  preparation  of 
an  application  for  permit  to  use  the  water  of  the  State,  or  who  shall 
make  any  surveys  or  do  engineering  work  relative  to  the  utilization 
or  use  of  water,  shall  satisfy  a  board,  to  be  known  as  the  board  of 
examining  engineers,  who  shall  consist  of  the  State  engineer  and  two 
engineers  of  thorough  training  and  experience,  to  be  appointed  by 
the  Governor,  and  serve  without  compensation,  that  they  belong  to 
one  or  more  of  the  following  classes : 

1.  Land  surveyor.     (Examination,  plane  surveying.) 

2.  Topographic  engineer.  (Examination,  plane  surveying  and 
topographic  surveying.) 

3.  Hydraulic  and  hydrographic  engineer.  (Examination,  plane 
surveying  and  hydraulics.) 

2  Sec.  826,  Comp.  Stats.,  1910;  How-         8  Sec.  827,  Comp.  Stats.,  1910;  How- 
ell T.  Big  Horn  Basin  Col.   Co.,   14  ell  v.  Big  Horn  etc.  Co.,  swpra. 
W70.  14,  81  Pac.  Rep.  7g5,  1  L.  R.  A.,  1  Sec.  828,  Comp.  Stats.,  1910. 
N.  S.,  596.                                                        1  Laws,  1907,  Chap.  86,  Sec.  28. 
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4.  Construction  and  designing  engineer.  (Examination,  plane 
surveying,  design  of  irrigation  works  and  structures,  and  computa^ 
tion  of  earth  work.) 

5.  Administrative  irrigation  engineer.  (Examination,  plane  sur- 
veying, hydraulics,  construction  work,  irrigation  law,  and  practice.) 

In  case  the  board  is  satisfied  as  to  the  standing  of  any  applicant, 
it  shall  issue  a  license,  upon  payment  of  a  fee  of  $5.  The  license 
may  be  revoked  for  good  cause  shown.  The  State  engineer  is  au- 
thorized to  refuse  to  accept  any  and  all  work  of  those  who  do  not 
avail  themselves  of  the  benefit  of  the  Act.^ 

§  2122.    Recovery  for  labor  and  supplies — Bond — Liens. — ^By  the 

Act  of  the  legislature  of  1909,  ^  it  is  provided  that  whenever  any 
ditch  or  canal  company  shall  contract  with  any  persons,  or  com- 
pany, for  the  construction  of  its  works,  the  owner  of  such  works 
shall  take  from  the  party  so  contracting  to  construct  the  same  a 
bond  in  some  guarantee  or  surety  company,  conditioned  that  such 
contractor  will  pay  or  cause  to  be  paid  all  laborers,  and  persons  who 
supply  such  contractor  with  material,  provisions,  or  goods  of  any 
kind;  and  if  any  such  ditch  or  canal  company  fail  to  take  such 
bond,  such  company,  or  other  owners  shall  be  liable  to  the  fuU  ex- 
tent of  such  debts.  All  persons  to  whom  any  debt  of  the  kind  men- 
tioned in  the  Act  is  due  shall  severally  have  a  right  of  action  on 
said  bond,  upon  complying  with  the  provisions  of  the  Act.* 

.Every  person  furnishing  labor,  material,  or  supplies  in  carrying 
on  the  work  of  construction,  whose  demand  has  not  been  paid, 
may  deliver  to  the  owner  of  such  works  a  verified  statement  of  ac- 
count, and  thereupon  such  owner  shall  retain  out  of  the  subsequent 
payments  to  the  contractor  the  amount  of  such  unpaid  account.  It 
is  then  made  the  duty  of  such  owner  to  furnish  the  contractor  a 
copy  of  such  statement ;  and,  if  the  contractor  shall  not,  within  ten 
days  after  the  receipt  thereof,  give  the  owner  written  notice  that 
the  claim  is  disputed,  the  owner  shall  be  justified  in  paying  the 
same  and  charging  the  same  to  the  contractor.  Such  claimant  may 
then  recover  in  an  action  at  law  such  amount.  This  right  is  given 
in  addition  to  the  right  of  action  upon  the  bond,  as  above  described.^ 

2  Sec.  874,  Comp.  Stats.,  1910.  3  Sees.    3824,    3825,    Comp.    Stats., 

1  Laws,  190«>  Chap.  78,  Sees.  1-3.  1910. 

2  Sec.  3823,  Comp.  Stats.,  1910. 
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§2123.  Condenmation  proceedings. — "Every  person,  associa- 
tion of  persons,  company,  or  corporation,"  or  municipal  corpora- 
tion, who  shall,  in  the  course  of  their  business,  require  "a  way  of 
necessity"  for  reservoirs,  ditches,  power  transmission  lines,  or  other 
such  works,  on  or  across  the  lands  of  others,  "for  agricultural, 
mining,  milling,  domestic,  electric  power  transmission,  municipal, 
or  sanitary  purposes, ' '  are  given  the  power  to  make  the  necessary 
surveys,  and  thereafter  to  condemn  private  property  for  the  pur- 
poses named.  The  statute  provides  for  complete  procedure  for  the 
condemnation  of  such  rights,  which  must  be  strictly  followed.  ^ 

Under  Article  XIII,  Section  5,  of  the  State  constitution,  cities 
and  towns  may  condemn  water  rights  for  domestic  and  municipal 
purposes.2  The  right  is  also  given  the  board  of  control  to  change 
the  right  of  the  use  of  water  from  one  use  to  some  preferred  use 
enumerated  by  the  statute.^ 

§  2124.  Carey  Act  lands  and  rights,  and  procedure  therefor. — 
"Wyoming  was  one  of  the  States  designated  to  receive  the  benefits 
under  the  Carey  Act.i  The  legislature  of  the  State  by  the  Act  of 
1895  2  accepted  the  grant  and  the  provisions  of  the  law  of  Con- 
gress as  specified  in  the  Act.^  The  selection,  management,  and  dis- 
posal of  the  said  land  is  vested  in  the  State  board  of  land  commis- 
sioners.* The  statute  provides  for  the  procedure  for  the  acquisi- 
tion of  such  lands,  which  procedure  may  be  supplemented  by  rules 
of  the  board,  not  in  conflict  with  law.^ 

The  person,  company  of  persons,  association,  or  incorporated  com- 
pany making  application  to  the  board  for  the  selection  of  lands  by 
the  State  shall  have  filed  with  the  State  engineer  an  application  for 

iSecs.     3874-3889,     Comp.     Stats.,  3  See   Sees.   724-726,   Comp.    Stats., 

1910.     See,   also.   Laws,   1911,   Chap.  1910.. 

94,  p.  138.  See,  also,  See.  2101. 

See,  also,  for  right  of  eminent  do-  i  For  the  Carey  Act  and  the  discus- 
main,  Chap.  55,  Sees.  1059-1098.  sion  thereunder,  see  Chap.   67,   Sees. 

See,  also,  Whalon  v.  North  Platte  1312-1336. 

ete.  Co.,  11  Wyo.  313,  71  Pac.  Eep.  2  Laws,  1895,  Chap.  38,  Sec.  1. 

995;  Sterritt  v.  Young,  14  Wyo.  146,  8  Sec.  661,  Comp.  Stats.,  1910. 

82  Pac.  Eep.  946,  4  L.  E.  A.,  N.  S.,  *  Sec.  662,  Comp.  Stats.,  1910. 

169,  116  Am.  St.  Eep.  994.  6  Sees.  662-696,  Comp.  Stats.,  1910. 

2  See  Sec.  2100. 
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a  permit  to  appropriate  water  for  the  reclamation  of  such  lands. 
The  application  and  procedure  under  the  same  are  the  same  as  for 
other  appropriations  of  water,  discussed  in  previous  sections.^  Be- 
fore there  can  be  an  approval  of  the  board,  the  whole  matter  must 
be  submitted  to  the  State  engineer,  for  a  complete  report  thereon, 
including  the  feasibility  of  the  proposed  project  in  all  its  phases. 
On  receipt  of  the  report  of  the^tate  engineer,  the  commissioner  of 
public  lands  shall  place  the  request  and  proposal,  with  the  engi- 
neer's report  thereon,  before  the  board  for  its  consideration.  In 
case  of  approval  the  board  shall  instruct  the  commissioner  of  pub- 
lic lands  to  file  in  the  local  land  office  a  request  for  the  withdrawal 
of  the  lands  described  in  the  proposal.'^ 

The  final  proof  of  the  settler  upon  these  lands  "shall  embrace 
evidence  that  he  has  a  perpetual  water  right  for  his  entire  tract  of 
land  sufficient  in  volume  for  the  complete  irrigation  and  reclama' 
tion  thereof ;  that  he  has  been  an  actual  settler  thereon,  or  has  been 
for  three  years  prior  to  the  date  of  making  his  final  proof  a  settler 
in  the  colony  or  settlement  in  the  immediate  vicinity  thereof,  and 
has  cultivated  and  irrigated  not  less  than  twenty  acres  of  said 
land."  8 

§  2125.  Irrigation  district  law. — The  policy  of  the  legislature 
of  "Wyoming  having  been  entirely  in  the  direction  of  State  control, 
or  State  administrative  laws,  governing  the  acquisition  of  the  right 
to  use  water,  and  its  distribution,  it  was  not  until  the  Act  of  the 
legislature  of  1907  that  the  irrigation  district  law  was  adopted, 
which  law  is  better  adapted  to  thickly  settled  communities.^  In 
this  State,  as  in  other  States  adopting  the  irrigation  district  law, 
the  Act  was  largely  taken  from  the  California  law  as  amended,  and 
as  tested  by  the  decisions  of  the  Supreme  Court  of  that  State  and 
by  the  Supreme  Court  of  the  United  States.^  There  are,  however, 
two  very  important  distinctions,  and  these  are,  only  lands  that  are 
to  be  benefited  by  such  expenditure  may  be  included  witMn  a  dis- 

6  See  Sees.  1312-1336.  829,  as  amended,  Laws,   1911,  Chap. 

7  Sees.  669-671,  Oomp.  Stats.,  1910.  99,  p.  139. 

8  See.  678,  Comp.  Stats.,  1910.  2  For  the  discussion  of  the  irriga- 
1  Laws,  1907,  Chap.  72,  Sees.  1-45 ;  tion  district  law,  see  Chap.  70,  Sees. 

Sees.  829-873,  Comp.  Stats.,  1910;  See.      1386-1432. 
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trict,  and  the  State  engineer  is  required  to  pass  upon  the  feasibility 
of  the  plans  for  the  district,  after  which  they  are  submitted  to  the 
county  commissioners  of  the  county  in  which  the  district  is  located. 
By  this  provision  the  rights  of  the  State,  the  general  public,  and  the 
bondholders  are  protected. 

The  last  section  of  the  Act  is  notable,  in  that  the  provisions  of 
the  chapter  shall  not  apply  to  or  affect  lands  which  have  been  or 
may  hereafter  be  segregated  under  the  provisions  of  the  Carey 
Act,  "nor  to  lands  and  the  owners  thereof  situated  under  and  sus- 
ceptible of  irrigation  from  any  system  of  reservoirs,  ditches,  or 
canals  for  which  water  right  permits  have  been  granted,  or  shall 
hereafter  be  granted,  by  the  State  engineer  to  persons  or  corpora- 
tions who  propose  the  construction  of  reservoirs,  ditches,  or  canals 
for  the  irrigation  of  lands  susceptible  of  irrigation  therefrom. 
And  every  irrigation  district  organized  under  the  provisions  of  this 
chapter  shall  in  all  things  be  subject  to  the  provisions  of  the  statutes 
of  this  State  relative  to  the  acquisition,  appropriation,  use,  and  dis- 
tribution of  water  and  all  rights  thereto :  Provided,  that  the  water 
users  and  land  owners  under  any  irrigation  system  constructed  by 
any  person,  compiany,  or  corporation,  in  conformity  with  the  laws 
of  the  State,  may,  after  such  works  have  reverted  to  them  through 
the  operation  of  water  right  contracts,  organize  under  the  pro- 
visions of  this  chapter."  3 

§  2126.  Provisions  in  aid  of  the  National  Reclamation  Act. — ^A 
right  of  way  is  granted  over  State  lands  for  ditches  and  other 
works  constructed  under  the  authority  of  the  United  States.  ^ 

§  2127.  Prohibiting  the  pollution  of  waters. — ^Any  person  depos- 
iting in  any  river,  creek,  bay,  pond,  canal,  ditch,  lake,  stream,  or 
other  waters  any  offensive  matter  or  substance  whatever  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  punished  by  a  fine  of  not  less  than  $10  nor  more  than  $50.  The 
discharging  of  sawdust  into  such  water  is  also  subject  to  the  same 
penalty.  1  It  is  made  the  duty  of  the  sheriff  or  coroner  of  any 
county,  or  a  police  officer  of  a  city  or  town,  to  abate  such  nuisance, 

3  See.  873,  Comp.  Stats.,  1910.  i  Wyo.    Comp.    Stats.,    1910,    Sees. 

1  Comp.  Stats.,  1910,  Sec.  3890.  5965-5967. 
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the  expenses  for  abating  the  same  to  be  assessed  to  the  party  com- 
mitting it.2 

§  2128.  Criminal  statutes. — Any  person  who  knowingly  falsely 
states  his  or  her  ownership  in  irrigation  works,  under  oath,  in 
the  statements  required  as  to  such  ownership,  is  guilty  of  per- 
jury. ^  It  is  made  a  misdemeanor  not  to  make  fit  and  proper  con- 
struction at  the  intakes  of  canals  to  prevent  fish  from  passing 
therein.2  The  unlawful  interference  with  headgates  and  the  de- 
struction of  any  irrigation  works  is  made  a  misdemeanor.^  Power 
is  given  the  water  commissioners  to  make  arrests,  and  to  make 
complaints  before  the  proper  courts.* 

§  2129.  Riparian  rights  in  State. — The  doctrine  of  riparian 
rights  in  the  State  of  Wyoming  may  be  considered  to  have  been 
wholly  abrogated  by  the  general  theory  of  the  law  governing 
waters  within  the  State,  and  as  expressed  in  the  constitution,  stat- 
utes, and  court  decisions,  although  there  is  no  express  provision  to 
that  effect.* 

2  Wyo.    Comp.    Stats.,    1910,    Sec.  immaterial.      Hamp    v.    State,    — ^ 

5966.  Wyo. ,  118  Pao.  Eep.  653. 

1  Comp.  Stats.,  1910,  Sec.  811.  *  Comp.  Stats.,  1910,  See.  818. 

2  Comp.  Stats.,  1910,  See.  816.  i  See  Meyer  v.  Preston,  6  Wyo.  308, 

3  Comp.  Stats.,  1910,  Sees.  817-819.  44  Pae.   Eep.   845,   71   Am.   St.  Bep. 
In  the  prosecution  for  unlawful  in-  914;  Willey  v.  Decker,  11  Wyo.  496, 

terfering  with  the  headgate  of  an  iiri-  73  Pac.  Bep.  210,  100  Am.  St.  Bep. 

gation   ditch,   contrary   to   the   above  939;   Farm  Inv.   Co.  v.  Carpenter,  9 

section  of  the  statute,  making  the  one  Wyo.  110,  61  Pac.  Bep.  258,  50  L.  B. 

who  willfully  interferes  with  any  head-  A.  747,  87  Am.  St.  Eep.  918. 

gate   without   authority,   guilty   of   a  See,  also,  for  the  provisions  of  the 

misdemeanor,  questions  of  the  owner-  constitution.  See.  2100. 

ship  of  the  ditch  and  headgate  held 
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A. 

ABANDONMENT 
(See  Foepeituee) 
abandomuent — miscellaneous  subjects : 

alienation  of  a  water  right  should  not  work  an,  1819. 

attempted  sale  of  abandoned  rights  passes  nothing,  1766. 

definition  of,  1979. 

municipality  may  lose  water  rights  by,  2599. 

of  rights  in  British  Columbia,  374. 

of  water  right,  does  not  necessarily  abandoii  ditch  right  or  the  re- 
verse, 1784. 

question  as  to  the  abandonment  by  a  public  service  corporation  of  all 
service,  ceasing  to  do  business,  2687. 

mle  in  Utah  as  to  sale  of  abandoned  right,  1766. 

statute  of  New  Mexico  regulating,  3648. 

statutory  rule  for,  in  Utah,  3596. 

upon,  all  rights  revert  to  the  public,  1766. 
Btendonment  of  the  water  itself,  2005. 

abandoned  water  becomes  a  part  of  the  natural  stream,  2006. 

distinctions  drawn  between  abandonment  of  a  water  right  and  the 
water  itself,  2005. 

discharged  waste  as  abandoned  water,  2010. 

discharged  waste  may  be  cut  off  and  used  by  the  original  owner,  2011. 

discharge  of  water  into  a  stream  without  intent  to  recapture  it  works 
an  immediate  and  expressed  abandonment,  2006. 

distinction  between  property  right  in  water  and  in  a  water  right,  2005. 

developed  water  incidental  to  some  other  enterprise  may  be  aban- 
doned, 2005. 

intent  to  recapture  the  water  must  be  present  at  the  time  it  ia  dis- 
^arged  into  the  stream,  2009. 

natural  channel  of  a  stream  may  be  used  as  a  part   of  ditdi  or 
stream,  2008. 
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ABANDONMENT— (CojiiijMied) 

no  permanent  right  can  attach  to  discharge  waste,  2010,  20J.1. 
permanent  rights  may  be  acquired  to  abandoned  water,  2009. 
question  of  the  abandonment  of  water  is  a  question  of  intention,  2009. 
there  is  no  abandonment  where  there  is  an  intent  to  recapture,  2008. 
there  is  no  valid  appropriation  of  water  by  the  mere  passive  acceptance 

of  it,  2011.  ^ 

there  may  be  an  abandonment  of  the  very  body  of  the  water  itself,  2005. 
water  and  tailings  from  a  flume  may  be  abandoned,  2012. 
water  discharged  into  a  stream  may  or  may  not  be  abandoned,  2006. 
water  may  be  permitted  to  escape  without  intention  to  recapture  it, 

2005. 
artesian  waters  and  wells,  2146. 

right  to  the  waters  of  artesian  wells  sunk  upon  the  public  domain  may 

be  lost  by  abandonment,  2146. 
when  such  waters  are  abandoned  they  may  be  appropriated  by  others, 

2146. 
by  lease,  2001. 

can  attempt  to  lease  a  water  right  independent  to  land  is  held  to  be 

an  abandonment  of  the  right,  2001. 
lease  for  99  years  held  to  be  an  abandonment  of  a  water  right,  2001. 
rule  in  Arizona,  2001. 
by  parol  sale  or  defective  deed,  1999. 

attempted  parol  sale  of  an  independent  water  right  should  be  treated 

as  abandoned,  2001.  , 

attempted  parol  sale  of  a  water  right  is  an  abandonment  of  the 

priority  of  the  right,  1999, 
grantee  takes  possession  as  by  an  appropriation  by  actual  diversion, 

1999. 
priority  of  the  earlier  right  is  lost,  2000. 

purchaser  takes  by  virtue  of  an  institution  of  a  new  right,  2000. 
rule  in  Montana  holding  that  right  of  purchaser  related  oidy  to  the 

date  of  taking  possession,  2000. 
rule  in  Oregon  as  to  parol  sale  of  land  appurtenant  to  water  right, 

2000. 
by  wasting  water,  2002. 

acquiescence  does  not  work  an  immediate  abandonment,  2005. 

by  acquiescence  in  the  adverse  use  of  another,  2004. 

distinction  between  abandonment  and  lease  by  acquiescence,  2005. 

injury  to  crops  by  use  of  excess  water,  2003. 

no  title  to  that  portion  of  right  where  the  water  is  unnecessarily 

wasted,  2002. 
rights  abandoned  by  wasted  water  may  be  taken  by  subsequent  appro- 

priators,  2004. 
rq)arian  owner  may  enjoin  appropriator  from  wasting  water,  2003. 
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ABANDONMENT— (Contijttted) 

subsequent  appropriator  may  acquire  right  to  wasted  water,  2008. 

tendency  of  the  farmers,  2002. 

water  right  may  be  lost  by  acquiescence  of  the  appropriator  in  the 

adverse  user  by  another,  2004. 
where  an  appropriator  permits  a  certain  amount  of  water  to  be  wasted 

there  is  an  abandonment  of  so  much  as  is  represented  by  the  wasted 

water,  2002. 
ditches  and  canals  and  other  works  and  easements  for  the  same,  1995-1999. 
abandonment  of  easements  for  ditches  and  canals,  1997. 
abandonment  of  works  does  not  necessarily  abandon  water  right,  1998. 
cases  of  express  abandonment  of  ditches  and  canals  and  other  works, 

1996. 
cases  upon  subject  few,  1996. 
in  cases  of  this  nature,  there  is  no  abandonment  of  the  water  right, 

1996. 
intent  may  be  implied  from  the  acts  of  the  owner,  1995. 
intent  of  the  owner  must  govern,  1995. 
old  ditches  may  be  abandoned  and  new  substituted  for  utilization  of 

same  water  right,  1998. 
presumption  of  abandonment  when,  1995. 
rights  of  later  appropriator  can  not  be  tacked  on  to  rights  of  earUer, 

1999. 
rule  in  California  as  to  easements  by  deed,  1999. 
statutes  of  many  of  the  States  provide  that  a  failure  to  use  for  a 

specified  time  will  work  an  abandonment,  1996. 
tendency  is  to  combine  and  to  construct  larger  and  better  ditches  and 

abandon  the  smaller  ditches,  1996. 
use  of  abandoned  ditch  can  not  be  tacked  on  to  rights  of  earlier  one, 

1999. 
doctrine  of — subject  discussed,  1977-2020. 

adjudicated  rights  may  be  abandoned,  1979. 

an  easement  for  a  right  of  way  for  a  ditch  or  canal  may  be  lost  by 

abandonment,   1978. 
an  inchoate  right  may  be  abandoned  before  its  final  consummation, 

1979,  1983-1985. 
distinction  between  the  abandonment  of  right,  by  appropriation,  and 

riparian  right,  1978. 
failure  to  use  the  water  subjects  the  right    to  loss    of    abandon- 
ment, 1978. 
failure  upon  the  part  of  the  appropriator  to  use  the  water  for  a 

reasonable  time  may  work  an  abandonment  for  all  or  a  part  of  the 

right,  1978. 
prior  or  exclusive  right  to  the  use  of  water  may  be  lost  by  abandon- 
ment,, 1978. 
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ABANDONMENT — {Contirmed) 

statutes  of  the  respective  States  define  abandonment,  1979. 

theory  of  appropriation  is  based  upon  possession  and  application,  of 
the  water,   1978. 

water  right  depends  upon  the  continuous  use  of  the  water,  1978. 

water  right  is  a  possessory  right,  1978. 
effect  of  abandonment,  2016. 

abandonment  may  be  made  during  periods  of  time,  2019, 

abandonment  need  not  neeessarOy  be  the  whole  of  a  right  claim- 
ed, 2017. 

abandonment  of  water  right  discharged  into  a  natural  stream,  with- 
out intent  to  recapture  it,  the  effect  is  the  same,  2016. 

after  abandonment,  owner  can  not  reassert  his  original  right,  2018. 

an  abandonment  right  can  not  be  sold,  2019. 

a  portion  of  a  right  may  be  abandoned,  2017. 

depends  largely  upon  the  nature  of  the  right  abandoned,  2016. 

former  appropriator  loses  absolutely  all  title  to  the  water  right  by 
abandonment,  2016. 

if  there  are  subsequent  appropriators  the  water  inures  to  their  ben- 
efit in  the  order  of  their  priorities,  2016. 

in  case  of  abandonment  the  ditch,  canal,  or  easement  for  the  same, 
aU  rights  revert  to  the  owner  of  the  fee,  2020. 

rule  in  Oregon  as  to  abandonment  to  particular  persons,  2018. 

mle  in  Washington  as  to  the  abandonment  of  a  portion  of  a 
right,  2017. 

water  formerly  claimed  becomes  a  part  of  the  volume  of  the  stream 
and  subject  to  appropriation,  2016. 

water  may  be  abandoned  as  discharged  waste  for  use  by  any  per- 
son, 2020. 
effect  of  changes  by  the  owner,  1994. 

any  change  may  be  made  which  does  not  materially  impair  the  vested 
rights  of  others,  1994. 

assertion  of  inconsistent  rights  may  work  an  abandonment,  1995, 

ditch  may  be  abandoned  without  abandoning  water  right,  1994, 

manner    of  use  of  the  water,  1994. 

no  abandonment  of  a  water  right  is  worked  by  making  a  change  in 
ditch  or  other  works  or  in  the  place,  maimer,  or  use  of  the  water, 
1994. 

rule  in  Colorado  as  to  determination  of  question  of  abandon- 
ment, 1995. 

second  notice  of  appropriation,  does  not  work  an  abandonment  of  the 
first  claim,  1995 

tenant  in  common  may  use  proportion  of  others,  1993. 
express  abandonment,  1985-1987. 

abandoned  rights  may  be  taken  by  others,  1985. 
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ABANDONMENT— (Confirwted) 

abandonment  by  miners,  1986. 

abandonment  by  settlers,  1986. 

abandonment  of  agricultural  land,  for  wMch  water  is  appropriat- 
ed, 1987. 

eases  of  express  abandonment  are  the  most  numerous,  1985. 

few  cases  of  this  nature  get  into  court,  1985. 

illustration  of  express  abandonment,  1985. 

statutes  providing  for  abandonment  for  non-use,  1986. 

time  is  not  an  essential  element  of  express  abandonment,  198'i,  1989. 

temporary  shut  down  of  a  mine  with  no  intent  to  abandon  does  not 
work  an  abandonment,  1987. 

where  the  intent  to  abandon  and  the  reUnquishment  of  possession 
unite,  it  works  an  immediate  abandonment,  1986. 
inchoate  rights — abandonment  of,  1983. 

abandonment   as    depending   upon   the   question   of   reasonable    dil- 
igence, 1984. 

abandonment  by  settlers,  of  inchoate  rights  may  be  complete,  1984. 

an  inchoate  right  or  one  which  has  not  been  consummated  may  be 
abandoned,  1983. 

distinction  between  abandonment  and  forfeiture  of  rights,  1984,  1985. 

inchoate  rights  will  merge  into  a  perfect  title  where  conditions  of  will 
are  complied  with,  1984. 

rule  of  the  Colorado  court  as  to  abandonment  of  inchoate  right,  1983. 

termination  of  inchoate  rights  under  the  Colorado  rule,  1984. 

where  an  enterprise  is  given  up  with  the  intention  of  not  resuming 
work,  there  is  an  immediate  express  abandonment,  1983. 
intention  is  an  element  of,  1979. 

abandonment  is  always  a  question  of  fact,  1980. 

abandonment,  like  appropriation  is  a  question  of  intent,  1983. 

abandonment  will  not  be  decreed  for  trivial  matters,  1982. 

concurrence    of   the   Acts   with   the   intent   will   work   an   abandon- 
ment, 1980. 

courts  loath  to  declare  an  abandonment,  1981. 

definition  of  abandonment  includes  the  intention  to  forsake  or  de- 
sert the  right,  1979. 

intention  may  be  inferred  from  declarations  and  acts  of  party,  1980. 

not  necessary  to  rely  upon  direct  statement  of  abandonment,  1980. 

light  can  not  be  retained  by  mere  assertion  of  intention  not  to  aban- 
don, 1982. 

rule  in  California,  1983. 

rule  in  Washington,  1983. 

there  must  be  a  concurrence  of  the  acts  of  the  party  with  his  in- 
tention to  desert  or  forfeit  the  right,  1980. 

there  can  be  no  abandonment  without  some  action  of  the  will,  1980. 
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ABANDONMENT— (Comtinued)      ' 
proof  of  abandonment,  2012. 

abandonment  is  a  question  of  fact  to  be  determined  by  the  jury,  2012. 

abandonment  usually  proven  by  failure  to  use  the  right,  2012. 

burden  of  proving  abandonment  upon  the  party  asserting  it,  2014. 

cases  of  evidence  insuffiei^t  to  prove  an  abandonment,  2015. 

cases  of  evidence  sufficient  to  prove  an  abandonment,  2015. 

depends  upon  the  facts  and  circumstances  of  each  particular  case,  2012. 

evidence  admissible  to  prove  or  disprove  abandonment,  2014. 

evidence  necessary  to  prove  au  abandonment,  2012, 

forfeitures  are  not  favored  in  law  applying  to  cases  of  abandon- 
ment, 2013. 

what  is  a  reasonable   or  unreasonable  time   for  the  non-user  is  a 
question  of  fact  for  the  jury,  2014. 
when  an  abandonment  will  be  implied,  1988-1994. 

abandonment  implied  for  non-user  when,  1990. 

corporations  can  not  allow  right  to  remain  in  abeyance  for  a  long 
series  of  years,  1992. 

distinction  between  implied  abandonment  and  express  abandonment, 
1989. 

failure  to  use  the  water  is  evidence  of  an  intention  to  abandon,  1992. 

for  non-user  by  tenants  in  common,  1993. 

if  a  right  is  in  possession  and  used  by  the  claimant,  it  may  be  treat- 
ed as  abandoned  when,  1988. 

in  adjudicated  cases,  the  question  is  limited  to  the  acts  subsequent 
to  the  decree,  1992. 

it  depends  upon  facts  and  circumstances  surrounding  each  particular 
case,  1988. 

mere  fact,  that  tenant  in  common  does  not  use  his  full  share  can 
not  imply  an  abandonment,  1993. 

no  direct  statement  by  the  owner  of  abandonment  is  necessary,  1988. 

non-user  coupled  with  other  acts  may  show  an  intention  to  abandon, 
1992. 

non-user  of     the  water  for  short  periods  of  time  not  sufficient  to 
work  an  abandonment,  1990. 

periods  of  time  during  which  non-user  will  constitute  an  abandon- 
ment by  statute,  1993. 

period     of    time     for     abandonment     usually    prescribed     by    the 
statute,  1989. 

presumption  of  abandonment  may  be  overcome  by  other  evidence,  1989. 

light    depends    upon    continual    possession    and    use    by    the    claim- 
ant, 1988. 

rule  as  applied  to  the  appropriation  of  water  for  future  needs,  1990. 

time  is  an  essential  element  of  an  implied  abandonment,  1989. 

under  certain  conditions  the  intent  to  abandon  wiU  be  implied,  1988. 
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ABANDONMENT— (ComMnaed) 

verbal  claims  that  claimant  did  not  abandon  right  in  the  face  of  the 
facts  will  not  suffice,  1988. 

where  there  is  a  failure  to  use  the  right  for  a  reasonable  period  it 
creates  a,  presumption  to  abandon  it,  1989. 

whether  the  non-use  was  for  a  reasonable  or  unreasonable  time,  gov- 
erns, 1991. 

ACCELEEATION 

(See  EiPAEiAN  Eights) 
lower  proprietor  may  insist  that  the  water  flow  as  it  was  wont  by  na- 
ture, 947. 
right  to  accelerate  flow  of  stream  at  common  law,  947. 
rule  as  to  right  of  riparian  proprietors  to  natural  flow  also  applies  to 

acceleration,  947. 
Tipper  proprietor  has  no  right  to  discharge  drainage  so  as  to  accelerate 
natural  flow  of  a  stream,  947. 

ACCESS 

(See  Eip ASIAN  Eights) 
any  interruption  of,  wrongful,  933. 
can  not  be  taken  away  without  just  compensation,  935. 
from  public  waters,  553. 
public,  to  navigable  waters,  566. 
right  of,  exists  by  virtue  of  riparian  ownership,  934. 
riparian  rights  of,  932-936,  966. 

must  not  interfere  with  the  right  of  navigation,  934. 
rights  of  riparian  owners  at  civil  law,  based  on,  966. 
riparian  right  of,  is  exclusive,  933. 
riparian  right  of,  is  property  and  valuable,  934. 
there   must   be   lawful   access   to   use  waters   tributary   to   underground 

reservoirs,  2183. 
to  percolating  waters,  2165,  2166. 

aU  who  have  access  to  percolating  waters  have  a  common  right  to  the 
same,  2165. 
to  public  waters — from  the  land  side,  551. 

ACCOED  AND  SATISFACTION 
(See  Damages) 
constitutes  a  good  defense  in  actions  for  damages  for  pollution,  2085. 

ACCOITNTING 

actions  for,  3044,  3045. 

action  in  California  brought  by  certain  stockholders,  3044,  3045. 
action  will  lie  by  partners  as  against  co-partners,  3044. 
action  wiU  Ue  by  stockholder  against  his  corporation,  3044, 
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ACCOUNTING—  (Continued) 

basis  of  such  action,  3044. 

under  certain  circumstances  action  for  accounting  will  lie,  3044, 

ACCRETION 

(See  RrPAEiAN  Rights) 
at  civil  law,  967. 

similar  to  rule  at  common  law,  967. 
defined,  928. 

role  at  common  law  as  to,  927-931. 
accretion  must  be  slow,  929. 
boundaries  of  riparian  proprietors .  still  remain  at  the  water  'g  edge 

in  spite  of  accretions,  931. 
lateral  contact  is  always  necessary,  927. 
rule  in  the  Western  States,  930,  931. 
very  foundation  of  riparian  rights  is  the  contact  of  the  lands  of  the 

owner  with  the  water,  927. 
where  the  stream  gradually  changes  its  course  by  alluvial  formations 
the    owner   holds   the   boundary   upon   the   stream   including  the 
accumulated  soil,  928. 

ACCUMULATED  FLOW 
(See  Rotation) 
use  of,  1379. 

"ACEQUIA  OF  THE  PAINTED  ROCKS" 
a  prehistoric  canal  in  Arizona,  121. 
description  of,  121. 
ancient  origin  of,  121. 
modem  use  of,  121. 

ACQUIESCENCE 

definition  of,  2039. 

in  the  adverse  user  of  water  by  another,  2004. 

acquiescence  does  not  work  an  immediate  abandonment,  2005. 
acquiescence  in  adverse  user  works  an  abandonment  when,  2004. 
distinction  between  abandomnent   of   right   by  acquiescence  to  the 

water  granted  by  contract  or  license,  2005. 
distinction  between  loss  by  acquiescence  and  prescription,  2004. 
lights  may  be  lost  by  acquiescence  of  the  appropriator,  2004. 
long,  in  use  of  ditch  works  an  estoppel,  2037. 

inducement  to  subsequent  settlers  to  take  up  lands  that  can  only  b« 
irrigated  by  a  certain  ditch,  works  an  estoppel,  2037. 
mere,  not  sufficient  to  constitute  an  estoppel,  1742. 
•f  the  i^aintiff  to  acts  of  pollution  may  constitute  a  good  defense,  2085. 
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ACQUIESCENCE— (Continued) 

one  who  acquiesces  in  the  judgment  and  decree  is  barred  from  setting 

up  any  claims  contrary  to  the  effect  of  such  time,  2871. 
passive,  where  owner  is  under  no  duty  to  speak,  does  not  raise  an  estoppel, 

2039. 
rule  in  Oregon,  as  to  mere  passive,  working  an  estoppel,  2039. 
should  continue  for  such  a  period  that  the  owner  should  be  guilty  in  not 

speaking,   2038. 
silence  not  amounting  to,  will  work  an  estoppel,  2037. 

ACQUISITION  OF  LANDS  AND  WATERS 

(See  Disposal  op  Lands  and  Watebs  by  the  United  States;  Lands; 
United  States) 
by  the  United  States,  663-685. 

ACEE-EOOT 

(See  Measurement  of  Watee) 
adopted  by  the  Beclamation  Service,  1582. 
adopted  by  the  statute  of  some  of  the  States,  1583. 
basis  for  division  of  shares  in  mutual  corporations,  may  be  based  on 

the,  2664. 
called  the  unit  of  quantity,  1582. 

convenient  and  accurate  unit  for  measuring  capacity  of  leservoir,  1582. 
definition  of,  1582. 
has  proven  satisfactory  to  irrigators,  1582, 

"ACEE  OF  WATEE" 
(See  CoEPOEATioNS,  Mutual  Watee;  Lands) 
where  shares  in  mutual  corporations  represent  one  acre  of  land  they  are 
often  referred  to  as  so  many  "acres  of  water,"  2664. 

ACTIONABLE  INJUET 
(See  Adjudication  of  Eights  ;  Adjudication  of  Eights,  Statutobt) 
to  a  water  right,  2906. 

action  will  lie  to  preserve  a  right  against  prescription,  2906. 
classification  of  injuries  to  water  rights,  2906. 

ACTIONS 

(See  Adjudication  or  Eights  in  Equity;  Damages;  Injunction;  Statu- 
tory Adjudication  op  Eights) 
by  most  irrigation  districts,  2551. 

Irrigation  districts  may  sue  and  be  sued,  2552,  2553 
determination  of  rights  by  boards — subject  discussed,  2883-2903 
no  action  will  lie  to  recover  possession  of  a  water  course,  773 
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ACTIONS— (Continued) 

protection  of  rights  by  miscellaneous — subject  discussed,  3023-3051. 

enforcement  of  criminal  statutes,  3045,  3046, 

for  an  accounting,  3044,  3045. 

for  certiorari  or  review,  3035-3037 

for  receivers,  3041-3044. 

in  quo  warranto,  3037,  3038. 

misceUaneouB  actions  for  mandamus,  3023-3030. 

on  contracts  to  protect  rights,  3032-3034. 

protection  of  rights  by  physical  force,  3046-3049. 

protection  of  rights  by  various  actions,  3049-3051. 
statutory  adjudication  of  water  rights — subject  discussed,  2841-2882. 
to  adjudicate  rights  in  equity — subject  discussed,  2753-2840. 

ACT  OF  GOD 

as  an  excuse  for  failure  to  perform,  contracts,  2747,  2748,  3122-3124. 

cases  when  company  will  be  excused  from  performing  contract  through 
act  of  God,  2747,  3123. 

under  certain  circumstances,  corporations  will  be  excused  from  per- 
forming contract,  2747,  3123. 

whether  or  not  such  an  excuse  will  avail  depends  upon  the  facts  in 
each  particular  case,  2748,  3122-3124, 
as  a  defense  in  actions  for  damages,  3118. 
definition  of,  3118. 

as  to  whether  such  defense  can  be  maintained  depends  upon  the 
circumstances  of  each  particular  case,  3118. 

correct  rule  of  law  in  damages  where  such  defense  is  set  up,  3120, 
.3121. 

defendant  may  also  set  up  the  affirmative  defense  of  act  of  fiod, 
3112,  3118-3124. 

definition  of  act  of  God,  3119. 

definition  excludes  the  idea  of  human  agency,  3120. 

defense  of  act  of  God  vis  major  are  often  times  interposed  as  actions 
for  damages,  3118. 

if  the  injuries  happen  through  the  intervention  of  man,  it  is  not 
an  act  of  God,  3120. 

in  order  to  take  advantage  of  act  of  God,  it  must  be  properly 
pleaded,  and  proved,  3121. 

no  one  is  responsible  for  that  which  is  merely  an  act  of  God,  3118. 

owner  of  works  is  not  bound  to  provide  against  imusual  or  extra- 
ordinary floods,  such  as  comes  within  the  term  of  "act  of 
God,"  3119. 

rule  as  laid  down  by  the  Circuit  Court  of  Appeals  in  the  Sakon  Sea 
eases,  3121. 

rule  well  stated  by  the  Washington  Court,  3120, 
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ACTS 

amalgamation  of  irrigation,  in  Saskatchewan  and  Alberta,  Canada,  318. 

ACTS  OF  CONGEESS 

1796,  May  IS,  relating  to  navigation,  574. 

1851,  March     3,     relating     to     settlement     of     Spanish     and     Mexican 

grants,  677. 
1854,  July  22,  relating  to  settlement  of  Spanish  and  Mexican  grants,  677. 
1864,  July  2,  relating  to  reservation  of  land,  1646. 
1866,  July  4,  relating  to  the  disposal  of  the  mineral  lands,  745 
1866,  July  26,  relating  to  water  rights,  593,   741,  744,   1027,   1064-1074, 

1319,  ).420-1432,  1642-1653,  1660,  1693,  2140,  2158,  3077. 

1870,  July  9,  relating  to  rights  of  way,  593,  1076-1086,  1350,  1455,  1644- 

1653,  1660,  1693,  2141,  2158. 

1871,  March  3,  abrogating  treaties  with  Indian  tribes,  680. 

1872,  May  10,  relating  to  the  discovery-  of  the  Lone  Mining  Claims,  745. 
1875,  March  3,  relating  to  Pacific  Eailroad  grants,  1655,  2287. 

1877,  March  3,  relating  to  desert  lands,  593,  1089,  1432-1435,  2341,  2343, 

2353,  2357,  2359,  2371,  2373. 

1878,  June  3,  relating  to  Timber  and  Stone  Act,  740. 
1878,  June  14,  relating  to  timber  culture,  738. 

1880,  May  14,  relating  to  the  rights  of  settlers  upon  the  public  lands,  735. 
1884,  July  5,  relating  to  sale  of  public  lands,  706. 

1888,  Oct.  2,  relating  to  segregated  reservoir  sites,  1680. 

1889,  March  2,  relating  to  segregated  reservoir  sites,  1681,  1684. 

1890,  August  30,  providing  for  a  limitation  of  320  acres  that  any  one 

person  might  enter,  2342,  2357. 
1890,  August  30,  relating  to  rights  of  way,  1653,  2285,  2286,  2288. 
1890,  August  30,  relating  to  segregated  reservoir  sites,  1681,  1684. 

1890,  September  19,  relating  to  dams  across  navigable  streams,  587,  595. 

1891,  March  3,  amending  the  Desert  Land  Act,  2341,  2343,  2357,  2359, 

2371,  2373. 
1891,  March  3,  relating  to  desert  lands,  1089. 
1891,  March  3,  relating  to  rights  of  way,  1027,  1455,  1471,  1473,  1652, 

1655,  1689,  1693,  1694,  1706,  1713,  2207,  2289,  3078. 
1891,  March  3,  relating  to  repeal  of  pre-emption  law,  734. 
1891,  March  3,  relating  to  the  sale  of  public  lands,  740. 
1891,  March  3,  repealing  the  Timber  Culture  Act,  739. 
1891,  March  3,  Section  18,  control  of  States  and  Territories  not  to  be 

interfered  with,  594. 
1891,  March  3,  Section  24,  relating  to  creation  of  National  Forests,  702- 

709,  1687. 

1894,  August  18,  Carey  Act,  1094,  2387,  2388. 

1895,  January  21,  amending  Act  of  March  3,  1891,  relating  to  rights  of 

way,  1665,  1666,  1667,  1668. 
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ACTS  OP  CONGnESS— (.Continued) 

1896,  May  14,  amending  Act  of  January  21,  1891,  relating  to  rights  of 

way,  1666. 

1897,  January  13,  relating  to  reservoirs  for  watering  stock,  1707. 
1897,  February  26,  amending  Act  of  March  3,  1891,  relating  to  rights  of 

way,  1658. 

1897,  February  26,  relating  to  the  regulation  of  charges  for  the  use  of 
water,  1027. 

1897,  February  26,  relating  to  use  and  occupation  of  segregated  reser- 
voir sites,  1682,  1686. 

1897,  Jime  4,   relating   to  administration   of   forest   reserves,   703,   708, 

710-714,  720,  1695. 

1898,  May  11,  amending  Act  of  March  3,  1891,  relating  to  rights  of  way, 

1665-1668,  1698,  1706. 

1899,  March  3,  relating  to  dams  across  navigable  streams,  582,  595,  596. 
1899,  March  3,  relating  to  rights  of  way  over  forest  reserves  and  reser- 
voir sites,  1694. 

1899,  March  3,  relating  to  bridges  over  navigable  streams,  579,  587,  595. 
1901,  February  15,  relating  to  permissive  rights  of  way,  over  reservations 
and  parks,  1659,  1670,  1701-1706,  1707. 

1901,  March  3,  amendatory  to  the  Carey  Act,  relating  to  limitations  of 

time,  2387,  2390. 

1902,  June  17,  National  Beclamation  Act,  594,  659,  1094,  1654,  2238,  2250. 

1902,  August.  4,  amendment  of  Timber  and  Stone  Act,  740. 

1903,  March  3,  relating  to  navigation,  574. 

1904,  April  21,  amending  National  Beclamation  Act,  relating  to  Indian 

reservations  and  lands,  2255. 
1904,  April  27,  relating  to  Indian  reservations  and  lands,  2256. 

1904,  April  28,  amending  homestead  laws  as  to  unreserved  lands  in  Ne- 

braska, 2300. 

1905,  February  1,  relating  to  administration  of  National  Forests,  718, 

1687,  1689-1695,  1704,  1709,  1713. 
1905,  February  8,  amending  National  Beclamation  Act,  relating  to  the  use 

of  materials  from  the  public  lands,  2263. 
1905,  February  9,  amending  National  Beclamation  Act,  relating  to  certain 

lakes,  2263. 
1905,  February  25,  relative  to  the  extension  of  the  Beclamation  Act  of 

Texas,  2208. 

1905,  March  3,  amending  National  Beclamation  Act,  relating  to  the  sale 

of  material  used,  2264. 

1906,  March  6,  amending  the  National  Beclamation  Act,  and  relating  to 

Indian  reservations  and  lands,  2257. 
1906,  March  23,  relating  to  bridges  over  navigable  streams,  579,  595,  586. 
1906,  April  16,  amending  the  National  Beclamation  Act,  relating  to  tows 

sites,  2264. 
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ACTS  OP  CONGEESS— (Confiniied) 

1906,  June  21,  amending  National  Beclamation  Act,  relating  to  Indian 

reBsrvations  and  lands,  2260. 
1906,  June  21,  relating  to  dams  aeross  navigable  streams,  582,  595,  596. 
1906,  June  27,  amendatory  to  the  Desert  Land  Aets,  relative  to  delays 

caused  by  reclamation  projects,  2347. 
1906,  June   27,   amending   National  Beclamation  Act,   relating   to   farm 

unit,  2268. 

1906,  June  27,  amending  National  Beclamation  Act,  relating  to  the  Be- 

clamation Fund,  2270. 

1907,  March  1,  amending  the  National  Beclamation  Act,  relating  to  Indian 

reservations  and  lands,  2261. 
1907,  March  1,  amendatory  to  the  Carey  Act,  relating  to  Indian  lands, 

2391,  2405. 
1907,  March  4,  forbidding  the  creation  of  National  Forests  in  certain 

States  without  an  Act  of  Congress,  709,  714. 

1907,  March  4,  relative  to  money  for  the  construction  of  a  dam  on  the 

Bio  Grande,  2209. 

1908,  February  8,  relating  to  additional  homestead  entries,  735. 
1908,  March  26,  relative  to  additional  desert  entries,  2349. 

1908,  March  27,  amendatory  to  the  Carey  Act,  relating  to  granting  addi- 
tional lands  to  Idaho  and  Wyoming,  2392. 

1908,  March  28,  amendatory  to  the  Desert  Land  Act,  2351,  2369. 

1909,  February  18,  amendatory  to  the  Carey  Act,  relating  to  extending 

the  law  to  New  Mexico  and  Arizona,  2387,  2392. 
1909,  February  19,  Enlarged  Homestead  Act,  736. 
1909,  February  24,  amendatory  to  the  Carey  Act,  relating  to  Indian  lands 

2391,  2405. 
1909,  March  3,  amendatory  to  the  Carey  Act,  relating  to  protection  of 

rights  on  coal  lands,  2394. 
1909,  March  3,  relative  to  agricultural  entries  on  classified  coal  lauds,  2352. 

1909,  March  3,  relating  to  the  protection  of  surface  rights  of  entrymen 

on  coal  lands,  746. 

1910,  March  15,  amendatory  to  the  Carey  Act,  relating  to  temporary  with- 

drawals, 2392. 
1910,  June  11,  amending  National  Beclamation  Act,  relating  to  town  sites, 

2265. 
1910,  Jnne  17,  amending  the  Homestead  Act,  738. 
1910,  June  22,  amendatory  to  the  Carey  Act,  relating  to  surface  entries 

on  coal  lands,  2394. 
1910,  June  22,  amending  the  Homestead  Act,  736. 
1910,  June  22,  providing  for  agricultural  entries  on  claims,  2300. 
1910,  June  23,  amending  the  National  Beclamation  Act,  relating  to  the 

assignment  of  entries,  2272,  2315. 
249 — Kinn.  on  Irr. 
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ACTS  OF  CONGRESS— (Continitefl!) 

1910,  JTine   23,   relating  to   dams   across    navigable   streams,    582,   595, 

596,  1716. 
1910,  June  25    amending  the  National  Beclamation  Act,  relating  to  the 

entry  of  lands,  2269; 
1910,  June   25,    amending   ^e    National    Beclamation   Act,    relating   to 

leaves  of  Absence  granted  to  settlers,  2277. 
1910,  June  25,  amending  the  National  Beclamation  Act,  relating  to  the 

Beclamation  Fund,  2274. 
"1910,  June  25,  relatiag  to  Indian  allotments,  725. 

1910,  June  25,  relating  to  reservations  of  lands  for  power  sites,  724,  1490. 

1911,  February  2,  amending  the  National  Beclamation  Act  relating  to  the 

sale  of  lands  acquired  under  the  Act  when  not  needed,  2278. 
1911,  February  3,  relative  to  additional  homestead  entries,  2350. 
1911,  February  13,  amending  the  National  Beclamation  Act,  authorizing 

the  Secretary  of  the  Interior  to  withdraw  public  notices,  2281. 
1911,  February  21,  amendatory  to  the  Carey  Act,  relating  to  furnishing 

Carey  Act  projects  with  water  by  the  Beclamation  Act,  2395. 
1911,  February  21,  amending  National  Beclamation  Act,  authorizing  the 

Government  to  co-operate  with  other  projects,  2279. 
1911,  February  21,  amending  National  Beclamation  Act,  relating  to  town 

sites,  2265. 
1911,  March  1,  relating  to  the  protection  of  water  sheds  of  navigable 

streams,  596. 
1911,  March  1,  relating  to  the  purchase  by  the  Government  of  forest 

lands,  to  protect  stream  flow,  674,  715. 
1911,  March  4,  relating  to  license  for  use  over  National  Forests  for  the 

transmission  of  electrical  power,  1706. 
1911,  March  4,  relating  to  the  selling  of  power  sites,  1490. 

1911,  March  11,  relating  to  the  purchase  of  lands  along  water  sheds,  96. 

1912,  June  6,  amending  the  Homestead  Act,  736. 

ACT  OF  CONGEESS  OF  JULY  26,  1866— CONSTBtJCTION  OF 
Act  of  Congress  of  July  26,  1866 — Miscellaneous  subjects: 
Act  amended  by  Act  of  July  9,  1870,  1644. 
Congress  felt  bound  to  and  did  recognize  rights,  1642. 
construction  of  the  Supreme  Court  of  the  United  States  before  its 

amendment,  1643. 
decision  of  the  Supreme  Court  of  the  United  States  relating  to,  1069. 
does  not  apply  to  Indian,  forest,  park  or  other  reservation,  1652. 
does  not  apply  to  lands  once  passed  into  private  ownership,  1653. 
efforts  of  Senator  WUliam  M.  Stewart  in  behalf  of,  1066. 
first  Act  amending  rights  of  way  over  the  pubUc  domain,  1641-1653. 
grantees  take  title  subject  to  rights  of  use,  1643. 
how  Act  was  passed,  1066. 
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ACT  OF  CONGRESS  OP  JULY  26,  1866— (Continued) 

in  connection  with  that  of  July  9,  1870,  1074-1086. 

lands  once  entered  and  afterward  forfeited,  1652. 

Mr.  Gregory  Yale's  account  of  the  passage  of,  1067. 

no  new  system  adopted,  1870. 

object  of  the  section  relating  to  water  rights,  1069. 

only  sanction  to  title  to  rights  of  way  prior  to  Act  was  the  forbearance 
of  the  Government,  and  local  regulations,  1642. 

opinion  of  the  Supreme  Court  of  the  United  States  as  to,  1083-1086. 

prior  to  Act,  Government  was  sole  owner  of  both  lands  and  waters, 
1641. 

prior  to  Act  settlers  and  miners  were  trespassers,  1641. 

provisions  of,  1065. 

provisions  of  Act  apply  to  unreserved  public  lands  of  the  United 
States,  1652. 

provision  of  the  Act  was  suflEicient  to  give  title  to  rights  of  way,  1643. 

recognized  priority  of  right,  1350. 

text  granting  right  of  way  for  ditches  and  canals,  1642. 
construction  of  Act  of  1866,  relating  to  rights  of  way,  1646. 

as  related  to  grants  under  the  Pacific  Railway  Acts,  1646. 

priority  governs  as  between  appropriation  and  title  to  land,  1646. 

rule  in  Colorado,  1646. 
decisions  as  to  the  cause  of  the  passage  of  the  Act,  1073, 

view  of  the  Nebraska  court,  1073. 

view  of  the  Supreme  Court  of  the  United  States,  1073. 

view  of  the  Washington  court,  1073. 
effect  of  Act  of  1866,  1648. 

also  provided  for  the  acquisition  of  future  rights,  1648. 

claimants  to  land  take  subject  to  rights  of  way,  1648. 

effect  of  Act  as  to  time  the  right  to  water  vested,  1081. 

effect  of  Act  upon  State  regulations,  1086. 

effect  of,  upon  title  to  appropriators,  1086. 

not  repealed  by  the  Act  of  March  3,  1891,  1652, 

priority  of  inception  of  right  governs,  1650. 

rule  by  the  Wyoming  court,  1650. 

was  prospective  in  its  operations,  1648. 

was  recognized  vested  rights,  1648. 
effect  of  Right  of  Way  Act  of  1891  upon,  1660. 

both  Acts  stand,  1660. 

construction  of  Secretary  Hitchcock  upon  the  subject,  1661. 

does  not  authorize  Secretary  of  Interior  to  grant  any  right  of  way 
but  simply  recognizes  such  rights,  1662. 

effect  of  Acts  of  March  3,  1891,  and  Feb.  1,  1905,  upon,  1693. 
result  of,  was  regulation  by  the  States,  1086. 

laws  adopted  by  California,  1087. 
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ACT  OP  CONGEESS  OF  JDLT  26,  1866— (,Continued) 
laws  adopted  by  Colorado,  1087. 
laws  adopted  by  Idaho,  1087. 
laws  adopted  by  Wyoming,  1087. 

ACT  OF  CONGEESS  OF  JULY  9,JL870— CONSTEITCTION 
Act  oi  Congress  of  July  9,  1870 — ^miscellaneous  subjects:' 

adds  considerable  to  the  scope  of  Act  of  1866,  1644. 

as  affecting  the  Pacific  Bailroad  grants,  1646. 

cause  of  the  passage  of  the  Act,  1075. 

Colorado  court  upon  the  subject,  1646. 

construction  by  the  Land  Department,  1646. 

construction  of,  1646. 

construction  of  the  Act  in  connection  with  that  of  1866,  1074,  1086. 

does  not  apply  to  land  passed  into  private  ownership,  1653. 

does  not  apply  to  lands  which  have  been  entered  and  afterwards  for< 
feited,   1653. 

effect  of  the  passage  of  the  Act,  1645. 

equivalent  to  a  grant,  1086. 

interpretation  by  Land  Department,  1645. 

known  as  section  2340  of  the  revised  statutes,  1646. 

making  all  patents  subject  to  vested  rights,  1074. 

no  new  system  adopted,  1079. 

no  reservation  clause  in  patents  prior  to,  1643. 

only  applies  to  the  unreserved  public  lands  of  the  United  States,  1652. 

priority  of  inception,  of  right  governs,  1641. 

supplements  Act  of  July  26,  1866,  1644. 

text  of  Act,  1644. 

text  of  reservation  in  patents  under  provision  of,  1645. 
effect  of  Act,  1648. 

construction  by  the  Land  Department,  1653. 

construction  by  the  Wyoming  Court,  1650. 

no  title  or  right  unaccompanied  by  performance  or  labor  will  be  sus- 
tained, 1649. 

not  repealed  or  superseded  by  the  Act  of  1891,  1662. 

possessory    right    in  land  became   absolute     upon   construction    of 
works,  1649.. 

provided  for  the  acquisition  of  rights  in  the  future,  1648. 

question  of  priority  not  a  Federal  question,  1651. 

recognized  rights  acquired  prior  to  its  passage,  1648. 

right  of  way  imder,  can  not  be  under  terms  of  Act  of  1891,  1652. 
effect  of  Acts  of  March  3,  1891,  and  February  1,  1905,  relating  to  rights 

of  way  over  National  forests  upon,  1693. 
effect  of  Act  as  to  the  time  the  rights  vested,  1081. 
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ACT  OP  CONGEESS  OP  JTTLT  9,  1870— (Continued) 
effect  of,  upon  State  regulations,  1086. 
constitution  of  Colorado,  1087. 
laws  adopted  in  California,  1087. 
laws  adopted  in  Idaho,  1088. 
laws  adopted  in  the  Territory  of  Wyoming,  1087. 

ACT  OP  CONGEESS  OP  MAECH  3,  1891— CONSTEUCTION 
Act  of  Congress  of  March  3,  1891 — miscellaneous  subjects; 

did  not  repeal  Acts  of  1866  and  1870,  1651,  1652 

construction  by  the  Land  Department  relating  to,  1693. 

effect  of  Act  upon  Acts  of  1866  and  1870,  relating  to  rights  of  way 
oyer  National  forests,  1693-1695. 

forbids  the  occupancy  of  right  of  way  except  for  purpose  of  canal 
or  ditch,  1679. 

Government  may  avail  itself  of  the  privileges  conferred  by  the  Bight 
of  Way  Act,  2289. 

operates  continuously  to  convey  title  to  public  lands  to  all  persons 
complying  with  its  provisions,  1677. 

proceedings  to  forfeit  right  on  account  of  non-performance  of  condi- 
tions of,  1713. 

withdrawals  of  public  lands  from  the  operation  of  work  liable  to 
conflict  with  treaty  rights,  2207. 
effect  of  approval  of  application,  1677-1679. 

approval  carries  only  right  of  way  under  application,  1677. 

it  does  not  authorize  the  interference  of  possessory  rights  of  6ono  iide 
settlers,  1678. 

owner  liable  in  damages  to  possession  of  settlers  or  others,  1676. 

right  does  not  relate  back  to  date  of  beginning  of  works,  1678. 

rights  date  "upon  approval,"  1678. 
nature  of  title  granted  under  Act  and  amendments  thereto,  1670,  1676. 

aU  settlers  take  subject  to  previous  rights  granted,  1676. 

land  must  be  continually  occupied  and  used  for  the  purpose  for  which 
it  is  granted,  1677. 

reversionary  interest  conveyed  to  the  person  to  whom  the  land  may  be 
patented,  1670,  1676. 

reversionary  interest  remains  in  the  United  States,  1670,  1676. 

right  granted  is  not  a  grant  of  land,  1676. 

right  is  but  a  base  or  qualified  fee,  1670,  1676. 
Urocedure  under  Act  for  acquisition  of  right,  1671-1676. 

administration   comes   under   jurisdiction   of   Secretary   of   the   In- 
terior, 1671. 

amendments  may  be  made  to  application  under  certain  conditions,  1674. 

approval  of  application,  1675. 

copy  of  title  of  right  to  appropriate  water  must  be  filed,  1672. 
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ACT  OF  CONGBESS  OF  MAECH  3,  1891— (ConMmted!) 

if  water  right  has  been  adjudicated,  certified  copy  of  decree  must  he 
filed,  1672. 

if  no  patented  land  is  involved,  application  will  be  rejected,  1676. 

instructions  in  regard  to  water  right,  1673. 

map  of  location  of  ditch  and  canal  must  be  filed,  1674. 

notice  of  the  appropriation  of  the  water  must  accompany  the  plats, 
1672. 

procedure  where  jurisdiction  comes  under  two  departments,  1675. 

proof  of  title  to  water  right  must  be  furnished,  1673. 

record  made  upon  approval  of  application,  1676. 

record  of  the  flow  of  the  stream  must  be  filed,  1673. 

rule  where  applicant  is  an  unincorporated  company,  1672. 

rule  where  applicant  is  an  individual  or  association  of  individ- 
uals, 1674. 

rules  and  regulations  prescribed  must  be  followed,  1672. 

Secretary  has  the  authority  to  make  all  rules  and  regulations,  1671. 
purposes  for  which  rights  of  way  may  be  acquired,  1663-1671. 

amendatory  Act  of  January  21,  1895,  extending  scope  of  original 
Act,  1665. 

applications  for  purposes  other  than  irrigation  refused,  1663. 

construction  of  the  Secretary  of  the  Interior  of  the  original  Act,  1663. 

inconsistencies  in  provisions  of  the  original  Act  to  the  right  to  appro- 
priate water,  1664. 

original  purposes  to  aid  irrigation  only,  1663. 

purposes  of  original  Act  extended  to  that  of  furnishing  water  for 
domestic,  public,  and  other  beneficial  uses  under  Act  of  May  11, 
1898,  1665. . 

purposes  of  original  Act  extended  to  generating,  manufacturing,  or 
distribution  of  electrical  power  in  Act  of  May  14,  1896,  1666. 

purposes  of  original  Act  extended  to  mining,  quarrying,  cutting  tim- 
ber, and  manufacturing  lumber  under  Act  of  January  21,  1895, 
1666. 

purposes  of  origina;l  Act  extended  to  use  of  tram  roads,  canals,  and 
reservoir  sites,  under  Act  of  January  21,  1895,  1665. 

purposes  of  original  Act  extended  to  use  of  water  for  purposes  of  a 
public  nature  where  subsidiary  to  main  purpose  of  irrigation,  1668, 
1669. 
Secretary  has  no  jurisdiction  over  water  rights  under,  1679. 

at  least  prima  facie  proof  that  applicant  has  a  water  right  must  be 
made,  1660. 

department  without  jurisdiction  to  determine  the  right  to  the  use  of 
water,  1679. 

determination  of  water  rights  left  to  the  State  courts,  1680. 

jurisdiction  of  Secretary  extends  only  to  rights  of  way,  1679. 
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ACT  OP  CONGEESS  OF  MAECH  3,  1891— (Contimued) 

sections  18  to  21  of  Act  of  March  3,  1891,  provided  for  rights  of  way- 
through  public  lands  and  reservations,  1655-1680. 

Act  of,  enlarged  privileges  conferred  by  Acts  of  1866  and  1870,  1662. 

Act  not  inconsistent  with  Act  of  February  15,  1901,  1659. 

Act  provides  for  rights  of  way  over  Reservations,  1662. 

Act  requires  prima  facie  evidence  of  the  right  to  waters,  1660. 

action  upoji  approval  of  application,  1659. 

all  maps  subject  to  approval  of  the  Department  having  charge,  1658. 

construction  of  sections,  1657-1664. 

construction  of  the  Land  Department,  1660. 

did  not  repael  or  alter  Acts  of  1866  and  1870,  1662. 

effect  of  Act  upon  Acts  of  1866  and  1870,  1660. 

Government  may  avail  all  the  privileges  of  the  Act,  1659. 

inconsistencies  of  the  provisions  of  the  original  Act  with  the  Arid 
Begion  Doctrine  of  appropriation,  1664. 

original  purposes  of  the  Act  to  aid  irrigation  only,  1663. 

right  of  way  under  will  not  be  granted  where  detrimental  to  Govern- 
ment projects,  1660. 

right  of  way  will  not  be  granted  where  it  would  tend  to  embarrass 
international  situation,  1660. 

ruling  of  the  Secretary  of  the  Interior  as  to  the  original  purpose  of 
the  Act,  1663. 

text  of  sections  18  to  21,  1655-1657. 

time  limit  in  which  construction  must  be  completed,  1658. 

uncompleted  portion  forfeited  to  Government,  1658. 

ACTUAL  INJUBT 
(See  Injunction;  Injiteies) 
injuries  must  be  actual,  continuing,  or  threatened  before  an  action  will 
lie,  2918,  2919. 

ADDITIONAL  ENTEIES 
(See  Deseet  Land  Entries  ;  Homestead  Entries) 
Act  of  March  26,  1908,  providing  for  second  desert  land  entries,  2349. 
Act  of  February  3,  1911,  providing  for  second  homestead  entries,  2350. 

ADJUDICATION  OF  EXISTING  EIGHTS 
(See  Adjudication  of  Eights  in  Equity;  Detbemination  ov  Eights  by 

BOAEDS) 

in  the  Western  States: 
Califoraia,  3196-3199, 
Colorado,  3303-3313. 
Hawaii,  3342-3344. 
Idaho,  3362-3364. 
Kansas,  3386. 
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ADJUDICATION  OP  EXISTING  EIGHTS— (Conftntted) 
Montana,  3408,  3409. 
Kebiaska,  3428,  3429. 
Nevada,  3450,  3451. 
New  Mexico,  3473,  3474. 
North  Dakota,  3490. 
Oklahoma,  3500. 
Oregon,  3522-3525. 
Porto  Eico,  3556-3558. 
South  Dakota,  3566-3567. 
Texas,  3581-3583. 
Utah,  3602-3606. 
Washington,  3633. 
Wyoming,  3658-3664. 

ADJUDICATION  OF  EIGHTS  IN  EQUITY 
(See  Statutoet  Adjudication  op  Eights) 
actions  to  adjudicate  and  quiet  title  to  ditches  and  canals  and  easements 
therefor,  2771,  2772. 

actions  in  equitj  will  lie  to  quiet  title  to  ditches  and  canals,  2771. 

action  must  be  brought  in  the  county  where  the  ditch  is  situated,  2772. 

action  will  lie  to  quiet  title  to  both  water  rights  and  to  the  ditches  and 
canals,  2772. 

actions  will  Ue  to  quiet  title  to  easements  for  ditches  and  canals,  2771. 

pleadings  in  eases  to  quiet  title  to  ditches  and  canals  and  water  rights, 
2772. 

rule  in  Colorado,  2772. 
actions  to  apportion  subterranean  waters  among  owners  of  land  under 
which  they  flow,  2769,  2770. 

an  action  will  lie  to  quiet  title  to  the  waters  of  springs,  2770. 

each  land  owner  is  entitled  to  a  fair  and  just  appropriation,  2770. 

it  is  not  the  policy  of  the  law  to  permit  any  of  the  available  waters  to 
remain  unused,  2770. 

under  more  modem  rule  of  correlative  rights  action  will  lie  to  deter- 
mine the  extent  of  rights  of  each  land  owner,  2769. 

paramount  right  to  the  use  of  such  waters  is  in  the  owners  of  the 
land,  2769. 

surplus  water  may  be  awarded  to  an  appropriator,  2770. 
aetion  to  apportion  the  use  of  water  among  riparian  proprietors,  2768. 

action  in  equity  will  lie  to  adjudicate  the  right  of  each  riparian  pro- 
prietor, 2768. 

action  to  apportion  use  of  water  between  riparian  proprietors  wiU  not 
lie  in  a  State  which  had  abrogated  the  common  law  of  riparian 
rights,  2769. 
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ADJUDICATION  OP  RIGHTS  IN  EQUITY— (CoratiMed) 

quantity  of  water  which  each  ripaTian  proprietor  is  entitled  to,  may 

be  determined,  2769. 
rule  in  California,  2768. 
actions  to   determine  the  rights  as  between  appropriators  and  riparian 

owners,  2770,  2771. 
action  in  equity  will  lie  to  determine  and  adjudicate  respective  rights, 

2770. 
as  far  as  possible  courts  will  reconcile  the  rights  of  both  parties,  2771. 
decree  will  be  made  by  the  court  quieting  the  title  to  the  same,  2770. 
neither  can  use  more  water  than  is  necessary,  2771. 
under  modified  rule  at  common  law,  rights  of  riparian  owners  are 

limited  to  use,  2771. 
actions  to  quiet  title,  2763. 

action  to  quiet  title  a  most  common  form  of  actions  brought  for  the 

purpose,  2764. 
action  to  quiet  title  can  not  be  maintained  by  an  administrator,  2765. 
determination  of  consumers  upon  the  same  ditch  can  not  be  had  in- 
special  statutory  proceedings,  2765. 
rights  of  consumers  undsr  same  ditch  may  be  adjudicated  to  quiet 

title,  2765. 
suits  to  adjxidicate  water  rights  are  more  in  the  nature  of,  2763. 
there  need  not  be  any  actual  interference  with  plaintiff's  right  before 

action  is  brought,  2764. 
water  right  in  its  nature,  real  property,  2763. 
actions  to  quiet  title  and  injunctions  in  same  suits,  2766,  2767,  2907,  2908. 
common  relief  prayed  for  is  for  the  court  to  grant  an  injunction 

against  the  interference  of  the  water  rights,  2766. 
court  of  equity  having  once  acquired  jurisdiction,  acquires  the  same 

for  all  purposes  of  the  suit,  2766. 
court  of  equity  may  grant  all  proper  relief  prayed  for  in  the  plead- 
ing, 2766,  2908. 
in  such  an  action  it  is  not  necessary  that  the  causes  of  action  be 

specially  stated,  2766. 
rule  in  early  Montana  case,  2766. 
where  the  principal  object  is  for  injunction,  the  court  may  quiet  the 

title  to  the  rights,  2767,  2907,  2908,  3054. 
actions  to  quiet  title  and  damages  in  the  same  suits,  2767,  3054. 

action  may  be  brought  to  quiet  title  and  for  damages  for  past  injuries 

for  unlawful  diversion,  2767,  3054. 
entry  of  judgment  in  such  cases,  2768. 
jury  may  waave  damages  tried  by  the  court,  2768. 
question  of  damages  should  be  submitted  to  a  jury,  2767. 
rule  as  to  procedure  in  such  cases,  2768. 
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ADJUDICATION  OF  RIGHTS  IN  EQUITY— (CoTOtm«ed) 

adjudication  or  legal  determination  of  water  rights  necessary,  2754,  2755. 
claims  are  bound  in  time  in  some  manner  to  conflict,  2755. 
final  decree  or  determination  makes  a  permanent  record  of  claims,  2755. 
many  others  may  have  made  appropriations  from  the  same  source  of 

supply,  2755.  * 

persons  are  inclined  to  claim  many  times  more  than  they  have  any 

■valid  right  to,  2755. 
simply  because  a  person  lays  claim  to  certain  rights  is  no  proof  of  the 

validity  of  his  claim,  2755. 
statement  by  the  South  Dakota  court  as  to  excessive  claims,  2755. 
title  to  water  right  is  not  perfect  in  any  claimant  until  there  has  been 

an  adjudication,  2755. 
valid  appropriation  not   deemed  sufficient   determination  of  rights, 

2754. 
appeal  from  judgments  and  decrees,  2833. 

decision  of  the  Supreme  Court  of  a  State  controlling,  2833. 
different  theory  will  not  be  considered  by  the  appellate  court,  2836. 
issue  raised  for  the  first  time  in  the  appellate  court  will  not  be  con- 
sidered, 2836. 
no  appeal  will  lie  from  the  Supreme  Court  of  a  State  to  the  Supreme 

Court  of  the  United  States,  2833. 
power  of  the  appellate  court  in  affirming  or  reversing  the  judgment, 

2837. 
rehearing  of  the  appeal  may  be  granted,  2837. 
right  of  appeal  is  granted  from  the  trial  court  to  the  Supreme  Court, 

2833. 
statutes  and  rules  as  to  bills  must  be  strictly  followed,  2834. 
Supreme  Court  has  full  power  to  review  all  questions  of  law  and  fact 

in  equity  eases,  2838. 
Supreme  Court  may  consider  evidence,  2835. 
where  cases  are  originally  brought  in  or  removed  to  the  Federal  courts, 

an  appeal  will  lie  from  the  judgment,  2834. 
where  evidence  is  conflicting  findings  of  the  lower  court  will  be  sus- 
tained, 2835. 
decrees  and  judgments — apportioning  the  subterranean  waters  among  the 

owners  of  the  land,  2825,  2826. 
court  may  make  reasonable  regulations  for  the  use  of  the  water,  2825. 
criticism  of  the  court  for  not  making  findings  in  such  cases,  2826. 
disputes  between  overlying  land  owners  are  to  be  settled  by  giving 

each  a  fair  and  just  proportion,  2825. 
it  is  the  duty  of  the  court  in  these  eases  to  make  its  findings,  2826. 
rule  analogous  to  that  for  apportioning  the  water  between  various 

riparian  owners,  2825. 
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ADJUDICATION  OF  BIGHTS  IN  -EqUlTY— {Continued) 

trial  courts  have  had  considerable  difficulty  in  making  their  findings 

in  such  cases,  2826. 
decrees  and  judgments — apportioning  -water  between  riparian  proprietors, 

2821-2823. 
court  must  render  decree  in  such  actions  apportioning  use  of  waters 

among  the  respective  owners,  2821. 
decree  may  apportion  the  use  during  certain  different  and  definite 

periods  of  time,  2822. 
decree  may  award  a  certain  proportion  of  the   entire  flow  of  the 

stream,  2822. 
decrees  must  be  rendered  with  a  view  to  the  adjustment  of  the  relative 

rights  of  all  the  riparian  owners  on  the  stream,  2821. 
quantity  of  water  should  be  stated  in  some  recognized  standard  for 

the  measurement  of  water,  2822. 
rule  in  Oregon  as  to  the  apportionment  of  water,  2823. 
terms  of  the  decree  must  depend  upon  the  facts  and  circumstances 

developed  by  the  evidence,  2821. 
decrees  and  judgments — ^in  actions  to  quiet  title  to  ditches  and  canals,  2824. 
decree  may  adjudicate  both  the  water  rights  and  the  rights  to  the  ditch 

and  canal,  2824. 
decree  should  set  forth  specific  and  respective  rights  of  the  parties, 

2824. 
ditch  and  canal  should  be  described  with  sufficient  certainty,  2825. 
decrees  and  judgments — for  costs,  2826-2828. 

assessments  of  costs  left  to  the  discretion  of  the  courts,  2827, 
costs  may  be  properly  denied  to  all  parties,  2827, 
rule  as  to  taxation  of  costs  in  such  cases,  2826. 
rule  in.  Idaho  as  to  costs,  2827. 
statutes  upon  the  subject  of  cost,  2828. 
what  items  are  properly  assessable  as  costs,  2828. 
decrees  and  judgments — as  res  judicata,  2828. 
as  to  riparian  rights,  2832,  2833. 
decree  apportioning  riparian  rights  are  res  judicata  only  so  long  as 

conditions  remain  the  same,  2832. 
decree  based  on  riparian  rights  will  not  protect  any  rights  baaed  on 

prior  appropriation,  2833. 
decree  is  not  binding  as  to  persons  who  are  not  made  parties  to  the 

actions,  2830. 
decree  wiU  be  deemed  res  judicata  only  to  the  extent  of  the  matters 

definitely  decided  by  it,  2830. 
different  propositions  come  before  the  court  in  cases  involving  riparian 

rights,  2833. 
examples  where  decrees  were  held  in  res  judicata,  2831. 
judgment  and  decree  may  become  conclusive  by  lapse  of  time,  2829. 
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ADJUDICATION  OF  BIGHTS  IN  EQUITY— (Co»i*tn«ed) 
inle  in  CalifoTnia  as  to  decrees,  2833. 
rule  in  Oregon  as  to  decrees,  2832." 
rule  of  the  Supreme  Court  of  the  United  States,  2829. 
such  decrees  are  only  decisive  as  to  such  matters  which  were  in  fact 

decided,  2829.  « 

such  decree  as  a  bar  to  subsequent  action,  2829. 
to  have  a  decree  a  bar  to  a  subsequent  action,  there  must  be:     2829., 

(1)  identity  of  the  right  sued  for,  2829. 

(2)  identity  of  the  cause  of  action,  2829. 

(3)  identity  of  the  persons  and  parties  to  the  action,  2829. 
where  decree  is  definite  and  certain  it  is  res  judicata,  2828. 

decrees  and  judgments — on  rights  by  appropriation,  2810-2821. 

capacity  of  ditches  and  canals  too  liable  to  change  to  be  the  standard 

for  measurement,  2817. 
decree  and  judgment  may  be  entered  by  consent  of  parties,  2813. 
decree  and  judgments  must  be  rendered  in  an  action  to  adjudicate 

water  rights,  2810. 
decree  adjudicating  water  right  does  not  in  itself  adjudicate  right 

to  ditches,  2814. 
decree  adjudicating  rights  and  priorities  of  the  main  stream  carries 

with  it  the  rights  to  the  waters  of  its  tributaries,  2820. 
decree  attempting  to  adjudicate  rights  which  is  uncertain,  leaves  the 

controversy  unsettled,  2811. 
decree  based  merely  upon  the  findings  as  to  the  dimensions  of  ditch  is 

erroneous,  2817. 
decree  may  also  award  a  certain  amount  of  water  during  certain 

periods  of  time,  2820. 
decree  may  be  rendered  giving  party  an  inchoate  or  contingent  right, 

2814. 
decrees  must  be  based  upon  the  findings  of  fact  and  conclusions  of 

law,  2810. 
decree  must  be  definite  and  certain  as  to  the  parties,  2811. 
decree  must  be  definite  and  certain  as  to  the  quantity  of  water,  2811. 
decree  must  be  definite  and  certain  as  to  the  respective  priorities,  1354, 

2811,  2813. 
decree  must  be  sufficiently  certain  to  constitute  an  estoppel,  2811. 
decree  should  be  within  pleadings  and  issues  joined  thereunder,  2812. 
decree  should  definitely  award  respective  rights  to  the  parties,  2811, 

2812. 
decree  so  indefinite  and  uncertain  that  it  is  impossible  to  determine  the 

quantity  of  water  is  defective,  2815. 
duty  of  the  court  to  decide  the  quantity  of  the  water' to  which  each 

party  is  entitled,  2814. 
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in  all  cases  courts  should  limit  the  rights  of  respective  parties  to  quan- 
tities of  water  which  are  reasonable  and  necessary,  2817-2819. 

judgment  may  be  rendered  on  default  in  certain  eases,  2813. 

judgment  may  be  rendered  on  the  pleadings  in  certain  cases,  2812.  . 

no  fixed  rule  can  be  laid  down  as  to  the  exact  quantity  necessary,  2819. 

quantity  of  water  should  be  stated  by  the  decree  in  definite  and  certain 
terms,  2814. 

quantity  of  water  should  be  stated  in  some  recognized  standard  of 
measurement,  2814,  2817. 

rule  in  Oregon  in  cases  of  default,  2813. 

rule  in  the  Nevada  court  as  to  the  quantity  of  water,  2816. 
enforcements  of  judgments  and  decrees,  2838. 

court  has  ample  power  to  enforce  its  decrees,  2838. 

court  may  make  such  orders  and  issue  such  rights  as  will  be  necessary 
to  carry  the  decree  into  effect,  2838. 

for  violation  of  the  injunction  court  has  power  to  punish  for  con- 
tempt, 2838. 

has  the  power  to  prescribe  the  method  to  be  used  to  correctly  use  the 
water,  2838. 

permanent  injunction  is  made  merely  in  aid  of  enforcement  of  a  por- 
tion of  the  decree,  2838. 

water  masters  or  commissioners  not  required  to  look  beyond  decree  for 
authority,  2839. 
findings  of  fact  and  conclusions  of  law,  2808. 

from  the  evidence  admitted,  the  trial  court  must  make  findings  of 
fact,  2808. 

conclusions  of  law  must  be  drawn,  2809. 

court  must  have  specific  findings  as  to  the  priority  of  right  of  the 
respective  parties,  2809. 

court  must  make  specific  findings  as  to  tlie  quantity  of  water  to  which 
each  party  is  entitled,  2809. 

court  should  not  confuse  findings  of  fact  with  the  conclusions  of  law, 
2809. 

criticisms  of  the  Supreme  Courts,  2810. 

findings  of  fact  should  be  as  definite  and  certain  as  possible,  2809. 

findings  based  upon  the  same  recognized  standard  of  measurement, 
2809. 

findings  should  be  consistent  of  themselves,  2809. 

in  some  instances,  duty  to  make  findings  has  been  shirked  by  the 
courts,  2810. 
nature  of  the  action,  2762,  2763. 

actions  at  times  may  be  deemed  to  be  strictly  in  rem,  or  quasi  in  rem, 
2762. 
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action  for  partition  of  water  rights  between  appropriatois  will  not 

Ue,  2763. 
actions  may  bo  brought  to  settle  rights  of  certain  ditches  as  against 

the  rights  of  other  ditches,  2762. 
•  at  times  such  actions  maje  be  regarded  as  strictly  in  personam,  2762. 

nature  of  action  is  closely  analogous  to  one  to  quiet  title,  2762. 
right  to  the  use  of  water  can  not  be  adjudicated  by  mandamus,  2763. 
rule  of  the  Oregon  court  holding  that  water  ^uits  are  in  many  respects 

svi  generis,  2763. 
they  are  commonly  referred  to  as  actions  to  quiet  title,  2762. 
parties  to  such  actions,  2772-2783. 

all  persons  interested  must  be  made  parties  to  avoid  multiplicity  of 

suits,  2774. 
any  one  who  has  a  legal  claim  to  the  use  of  the  water  may  bring  the 

action,  2778. 
better  practice  is  to  order  necessary  parties  to  be  brought  in,  2776. 
both  mutual  corporations  and  a  corporation  for  profit  may  bring 

action,  2779. 
corporation  may  bring  action,  2778. 

court  to  determine  action  as  between  those  before  it,  2781. 
intervenoTs  in  such  actions  claimants  to  a  certain  quantity  of  inter- 
ested in  a  litigation  may  intervene  in  such  actions,  2782. 
interveners  may  have  their  rights  adjudicated  and  determined,  2782. 
makes  very  little  difference  as  to  who  are  plaintiffs  and  who  defend- 
ants, 2777,  2781. 
no  one  is  bound  by  judgment  or  decree  unless  there  may  be  parties 

to  the  action,  2773. 
no  person  is  bound  by  judgment  or  decree  who  has  not  had  his  day  in 

court,  2772. 
number  of  land  owners  and  users  may  be  joined  as  parties  plaintiff, 

2778. 
one  who  has  no  legal  or  equitable  title  or  right  to  the  use  of  the  water 

can  not  maintain  such  an  action,  2779. 
parties  defendant,  2780-2782. 

parties  defendant  must  join  issue  between  themselves,  2782. 
parties  having  been  made  defendants  for  a  right  to  answer  complaint 

of  plaintiffs  and  set  up  their  cross-complaint  or  cross-bill,  2782. 
parties  plaintiff  in  such  actions,  2778-2780. 
provisions  of  the  statutes  of  the  various  States,  2778. 
rights  of  defendants  between  themselves  can  not  be  determined  except 

so  far  as  the  pleadings  contain  an  issue  to  that  effect,  2782. 
right  of  defendants  to  affirmative  relief,  2780-2782. 
rights  of  strangers  not  before  the  court,  2772. 
rule  applied  in  case  of  riparian  rights,  2775. 
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ADJUDICATION  OF  EIGHTS  IN  EQUITY— (Comtinweo!) 
rule  in  California,  2779. 

rule  in  Colorado  as  to  adjudication  between  ditches  and  canals,  2777. 
rule  in  Colorado  holding  that  administrator  is  not  entitled  to  maintain 

an  action,  2779. 
rule  in  Oregon,  2780. 
rule  of  procedure  where  statute  does  not  require  all  parties  interested 

to  be  joined  as  parties  to  the  suit,  2781. 
where  aU  are  not  made  parties  court  may  dismiss  complaint  or  cause 

them  to  be  brought  in,  2776. 
where  there  are  several  claimants  to  water  from  the  same  source  of 

supply  rights  can  not  be  adjudicated  between  a  single  plaintiff  as 

against  the  rights  of  a  single  defendant,  2774. 
where  there  are  several  parties  on  the  same  source  of  supply,  2774. 
who  may  bring  the  action,  2778-2780. 
pleadings  in  such  actions — complaint  or  bill  by  appropriators,  2783-2791. 
complaint  or  bill  to  quiet  title  by  appropriators  must  allege :    2783-2788. 

(1)  ownership  and  possession  of  the  right,  2783. 

(2)  invasion  and  injury  to  the  right,  2783. 

(3)  to  call  upon  defendants  to  set  up  their  adverse  interests,  2783. 
description  of  the  right  should  be  pleaded  with  great  particularity, 

2786. 

if  plaintiff  relies  upon  the  former  decree,  he  must  plead  the  same, 
2785. 

it  is  not  necessary  to  allege  how  plaintiff  became  the  owner  of  the 
water  right,  2784. 

it  is  not  necessary  to  allege  that  defendant  had  no  right  to  the  use  of 
the  water,  2784. 

it  is  not  necessary  to  allege  that  plaintiff's  right  was  not  lost  by  non- 
user,  2784. 

it  is  unnecessary  to  plead  or  prove  customs  of  the  early  miners,  2788. 

more  than  one  right  may  be  set  up  by  separate  counts,  2785. 

nature  and  extent  of  the  right  claimed  should  be  set  forth  with  par- 
ticularity, 2788. 

nature  and  place  of  the  use  of  the  water  should  be  alleged,  2785. 

original  complaint,  if  defective,  may  be  amended,.  2785. 

plea  in  action  to  quiet  title  by  riparian  owners,  2788. 

quantity  of  water  claimed  should  be  stated  in  some  definite  measure- 
ment, 2787. 

quantity  of  water  may  be  stated  as  the  entire  flow  of  the  stream,  2788. 

title  to  plaintiff  need  not  be  deraigned,  2785. 
pleadings  in  such  actions — complaint  or  bill  in  actions  by  riparian  owners, 
2788-2791. 

amount  of  water  which  is  reasonably  necessary  for  his  use  upon  such 
lands  must  be  set  up,  2789. 
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bill  must  contain  a  description  of  the  lands  which  are  riparian  to  the 

stream,  2788. 
in  cases  where  the  claim  is  to  the  same  use  of  the  water,  better  practice 

is  to  require  plaintiff  to  elect  upon  which  count  he  will  stand,  2789. 
plaintiff  must  recover,  if  at  all,  upon  the  cause  of  action  set  up  in 

his  complaint,  2790.        * 
riparian  owners  may  also  claim  rights  as  prior  appropriators,  2789. 
pleadings  in  such  actions— complaint  or  bUl  in  actions  to  quiet  title  to  ditch 

or  canal,  2791. 
complaint  should  describe  ditch  or  canal  with  sufficient  certainty,  2791. 
in  such  claim  by  plaintiff,  should  be  described  wrongful  interference 

of  plaintiff's  rights  by  defendant,  2791. 
prayer  that  defendant  be  enjoined  from  further  interference,  2791. 
prayer  that  rights  of  parties  be  adjudicated,  2791. 
pleadings  in  such  actions — demurrer — answer — cross-complaint,  2791. 

allegation  "that  defendant  is  informed  and  believes,"  is  not  sufficient, 

2792. 
answer  should  contain  a  sufficient  denial,  2792. 
cross-complaint  should  allege  facts  depending  upon  those  upon  which 

the  action  is  brought,  2793. 
cross-complaint  should  pray  for  affirmative  relief,  2693. 
defendants  are  entitled  to  set  up  their  claims,  inter  se,  2795. 
defendants  entitled  to  file  demurrers,  2792. 

if  demurrer  is  overruled,  time  is  granted  in  which  to  answer,  2792. 
if  demurrer  is  sustained,  leave  is  granted  to  amend  complaint,  2792. 
in  cross-complaint,  defendant  should  state  clearly  and  concisely  the 

facts  constituting  his  cause  of  action,  2793. 
pleadings  required  of  riparian  owners,  2794. 
riparian  owner  may  set  up  his  claim,  2794. 
rule  in  Hawaii,  2795. 
same  essential  facts  must  be  set  out  as  are  required  in  the  complaint, 

2793. 
pleadings  in  such  actions — ^replication  or  reply,  2795,  2796. 

allegations  in  the  reply  should  be  consistent  with  the  allegations  in  the 

complaint,  2795. 
denial  of  the  rights  of  the  defendant  should  be  set  up,  2795. 
necessity  of  such  pleadings,  2795. 
pleadings  in  such  actions — ^where  the  claim  to  the  right  is  made  by  prescrip- 
tion, 1894,  2796-2799. 
defendant  held  to  stricter  rule  than  plaintiff,  2797. 
defendant  may  also  plead  right  as  riparian  owner,  2798. 
defendant  may  plead   the   facts   constituting  the  prescriptive  right, 

2797. 
defendant  must 'also  plead  right  with  great  particularity,  2797. 
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in  addition  to  plea  of  adverse  possession  defendant  may  plead  right 

of  prior  appropriation,  2798. 
plaintiff  and  defendant  should  be  permitted  to  prove  their  claim  under 

general  aUeg^tion  of  ownership,  2796. 
plaintiff  may  prove  his  rights  under  general  allegation  of  ownership, 

1895,  2796. 
pleadings  on  the  subject  of  taxes,  2798. 
rule  in  different  jurisdictions,  2796. 
power  and  jurisdictions  of  courts  to  adjudicate  water  rights,  2755-2762. 
action  must  be  brought  in  the  county  where  land,  or  some  part  of  it,  is 

situated,  2760.    . 
action  to  quiet  title  to  water  rights  must  be  prosecuted  in  the  jurisdic- 
tion in  which  the  subject-matter  is  situated,  2760. 
construction  placed  by  the  highest  court  of  the  State  upon  the  said 

statute  is  controlling  upon  the  Federal  courts,  2759. 
court  may  in  its  discretion  consolidate  causes,  2757. 
definition  of  jurisdiction,  2758. 
even  in  States  providing  for  the  determination  of  water  rights  by 

boards  provisions  are  made  for  appeal  to  the  courts,  2756. 
in  States  providing  for  determination  by  boards  court  will  generally 

refuse  jurisdiction  where  hearing  has  not  been  first  had  by  the 

board,  2761. 
it  is  within  the  power  of  the  court  to  fix  the  dates  of  the  respective 

appropriations,  2757. 
jurisdiction  in  case  of  diversity  of  citizenship,  2759. 
jurisdiction  in  cases  involving  interstate  waters,  2759,  2766. 
jurisdiction  of  courts  in  such  cases,  2758. 
jurisdiction  of  the  Federal  courts,  2759. 

powers  of  the  court  of  equity  to  adjudicate  water  rights,  2756. 
questions  of  priority  of  possession  of  water  rights  and  of  conformity 

to  local  customs,  outside,  do  not  constitute  Federal  questions,  2758. 
respective  rights  of  all  appropriators  and  users  of  water  from  the  same 

stream  may  be  adjudicated,  2756. 
rule  in  Nebraska,  2761. 

rule  of  the  Supreme  Court  of  Montana  as  to  jurisdiction,  2758. 
State  courts  have  full  and  complete  jurisdiction  over  such  actions,  2758. 
unless  there  are  statutes  prescribing  special  proceedings,  such  action  is 

subject  to  the  ordinary  rules  of  pleadings  and  procedure,  2756. 
where  controversy  is  over  water  flowing  through  different  counties 

either  county  has  jurisdiction,  2760. 
where  jurisdiction  of  the  court  of  equity  is  invoked,  upon  one  branch 

of  the  case,  court  has  jurisdiction  to  settle  all  rights,  2761. 
where  rights  are  wholly  within  one  county,  action  should  be  brought 
in  the  court  having  jurisdiction  of  such  county,  2760. 
250 — ^Kinn.  on  Irr. 
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pTactiee  and  procedure,  2799-2802. 

any  new  law  as  to  procedure  will  govern,  2800. 

certain  questions  may  be  submitted  to  a  jury,  2801. 

hearing  must  be  liad  by  the  court  and  the  case  tried,  2799. 

Idaho  court  deploring  the  placing  of  responsibility  on  the  jury,  2802. 

new  trial  may  be  granted  'mien,  2800. 

no  person  has  any  vested  right  to  any  particular  mode  of  procedure, 
2800. 

power  of  referee  or  commissioner,  2800. 

practice  in  Oregon  as  between  co-defendants,  2799. 

referee  or  commissioner  may  be  appointed  to  take  testimony,  2800. 

rights  of  the  parties  must  be  adjudicated  under  the  existing  laws,  2799. 

time  required  to  try  such  actions,  2800. 

trial  judge  may  make  a  personal  examination  of  the  premises,  2800. 

verdict  of  jury  is  merely  advisory,  2801. 
proof  of  claims,  2802-2808. 

all  the  essential  elements  for  the  full  prescriptive  period  must  be 
proved,  2806. 

cases  of  variance  between  pleadings  and  proof,  2804. 

court  has  the  power  and  duty  to  limit  the  amount  of  water  to  the 
quantity  reasonably  necessary,  2805. 

expert  testimony  may  be  introduced  when,  2805. 

proof  as  to  the  amount  of  water  which  is  reasonable  and  necessary, 
2805. 

proof  by  verdict  of  riparian  ownership,  2804. 

proof  in  claims  of  prescription,  2803. 

proof  must  conform  to  the  pleading,  2803. 

proof  must  disclose  the  amount  of  water  to  which  each  party  is  en- 
titled, 2802. 

proof  necessary  to  establish  right  by  prescription,  2806,  2808. 

proof  required  as  to  quantity  of  water,  2805. 

proof  required  as  to  payment  of  taxes  where  claim  is  by  prescription, 
2808. 

proof  where  the  claim  is  of  prior  appropriation,  2803. 

proof  where  the  claim  is  based  upon  purchases,  2803. 

upon  the  one  asserting  the  claim  rests  the  burden  of  proof,  2802. 

value  of  expert  testimony,  2805. 
subject  discussed,  2753-2840. 

actions  to  adjudicate  and  quiet  title  io  ditches  and  canals  and  ease- 
ments therefor,  2771,  2772. 

actions  to  determine  rights  as  between  appropriators  and  riparian 
owners,  2770,  2771. 

actions  to  quiet  title,  2762-2766. 

actions  to  quiet  title  and  damages  in  the  same  suits,  2767,  2768. 
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actions  to  quiet  title  and  injunctions  in  the  same  suit,  2766,  2767. 

appeal  from  judgments  and  decrees,  2833-2838. 

apportionment   of  subterranean  waters  among  the   owners  of  lands 

under  which  they  flow,  2769,  2770. 
apportionment  of  the  use  of  water  among  riparian  proprietors,  2768, 

2769. 
decrees  and  judgments,  2810-2833. 
enforcement  of  judgments  and  decrees,  2838-2840. 
findings  of  fact  and  conclusions  of  law,  2808-2810. 
jurisdiction  of  courts,  2758-2762. 
nature  of  the  action,  2762,  2763.  ' 

necessity  of  the  adjudication  of  water  rights,  2754,  2755. 
parties  to  actions  to  adjudicate  rights,  2772-2783. 
pleadings  in  actions  to  adjudicate  rights,  2783-2799. 
power  of  courts  to  adjudicate  rights,  2755-2758. 
practice  and  procedure,  2799-2802. 
proof  of  claims,  2802-2808. 
scope  of  subject  discussed,  2754. 
submission  of  questions  of  fact  to  a  jury,  2801,  2802. 

ADJUDICATION  OF  EIGHTS,  STATUTOBT 
(Adjudication  op  Bights  in  Equitt;  Dbteemination  of  Eights  by  Boards) 
appeals  in  such  actions,  2873. 

as  in  equity  oases,  it  is  the  duty  of  the  appellate  court  to  weigh  all  the 

evidence,  2876. 
Colorado  statutes  prescribed  by  statute  are  mandatory,  2875,  3311. 
consideration  of  the  evidence  by  the  appellate  court,  2876. 
in  some  States  no  special  mode  of  procedure  is  provided  for,  2873. 
mode  of  taking  the  appeal  must  follow  the  special  statutes  provided 

therefor,  2875. 
power  of  the  Supreme  Court  in  the  matter  of  its  decisions  on  appeal, 

2875. 
provisions  for  appeal  in  Colorado,  2873,  3311. 
provisions  for  appeal  in  Utah,  2873. 
special  procedure  on  appeal  in  Colorado,  2873,  3311. 
statutes  of  all  the  States  apply  for  appeal  from  the  trial  court  to  the 

Supreme  Court  of  the  State,  2873. 
Supreme  Court  is  given  power  to  make  any  and  aU  rules  necessary  for 

appeal,  2875. 
constitutionality  of  action,  2846. 

holdings  of  the  Idaho  court  that  certain  provisions  of  the  Act  were 

unconstitutional,  2846,  2847. 
statement  by  the  Colorado  Court  as  to  constitutionality,  2846. 
these  acts  have,  in  the  main,  been  upheld  by  the  Supreme  Courts,  2846. 
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decrees  and  judgments — as  res  judMOta,  2876-2879. 

as  in  ordinary  equity  actions,  the  decree  and  judgment  in  these  cases 

is  res  judicata,  2876. 
decree  is  res  juflieata  as  to  the  question  of  abandonment  prior  to  the 

date  of  the  decree,  2878. 
rule  in  Colorado  as  to  deefees  between  ditches  and  canals,  2878. 
such  decrees  are  not  res  judicata  as  to  persons  who  are  not  parties, 
'  2879. 
such  a  decree  is  res  judicata  as  to  the  quantity  of  water  awarded  to 

any  particular  ditch,  2877. 
such  a  decree  can  not  collaterally  attack,  2877. 
these  decrees  are  subject  to  direct  attack  for  fraud,  2879. 
decrees  and  judgments — as  to  inchoate  rights,  2864-2866. 

as  to  quantity  of  water  the  decree  may  be  made  conditional  npon 

completion,  2865. 
courts  have  at  times  been  at  loss  as  to  just  what  kind  of  a  decree  to 

render,  2865. 
date  of  priority  of  canal  can  not  be  fixed,  2865. 
definite  quantity  of  water  can  not  be  awarded  until  final  completion, 

2865. 
final  decree  to  be  determined  in  subsequent  proceedings,  2865. 
inchoate  rights  are  valid  under  the  Arid  Begion  Doctrine  of  appro- 
priation, 2865. 
in  Colorado,  held  that  court  has  no  right  to  give  definite  decree  in 

favor  of  a  ditch  not  completed,  2865. 
rights  were  inchoate  or  in  an  uncompleted  condition,  2864. 
rule  in  Colorado  as  to  such  rights,  2866. 
statutory  rule  in  Idaho  as  to  such  rights,  2866. 
such  claim  should  be  recognized  unless  abandoned,  2865. 
decrees  and  judgments — construction  and  effect  of,  2866. 
beneficial  use  to  be  implied  and  read  into  decrees,  2866. 
court  must  take  notice  of  its  former  decrees  and  adjudications,  2866. 
decree  does  not  grant  any  new  property  rights,  2867. 
decree  settling  rights  does  not  prevent  the  turning  of  developed  water 

into  stream,  2868. 
diversion  and  promise  of  use  in  the  future  does  not  support  a  decree, 

2867. 
one  of  the  most  important  steps  to  determine  is  the  quantity  of  water, 

2866. 
rule  in  Colorado,  2867. 
rule  in  Colorado  as  to  wasting  water,  2866. 
rule  in  Idaho  as  to  construction  of  conditional  decrees,  2868. 
rule  in  TTtah  as  to  effect  of  decrees,  2867. 
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where  one  has  received  the  water  according  to  terms  of  the  decree,  he 

is  afterward  estopped  from  repudiating  it,  2868. 
decrees  and  judgments — enforcement  of,  2880. 

court  has  the  power  to  make  such  supplemental  decrees  as  may  be 

necessary  to  enforce  and  retain  decree,  2881. 
decree  may  be  enforced  by  mandamus,  2881. 
distribution  of  water  under  such  decrees  and  judgments,  2880. 
injunction  may  be  resorted  to  to  enforce  such  decrees,  2881. 
misdemeanor  in  all  States  to  interfere  with  the  distribution  of  water 

by  the  State  officers,  2881. 
rule  in  Colorado,  2880. 

rule  in  Colorado  that  decree  can  not  be  enforced  by  contempt  pro- 
ceedings for  interfering  with  the  water  commissioner,  2881. 
rule  in  Oregon  as  to  the  enforcement  of  decrees,  2881. 
State  officials  may  join  as  parties  defendant  in  actions  to  enforce 

decrees,  2881,  2882. 
water  to  be  distributed  by  State  officials  according  to  the  decrees, 

2880.  _ 
decrees  and  judgments — form  and  substance  of  decrees,  2861-2864. 

amount  should  be  described  in  cubic  feet  per  second  of  time,  2862. 
award  in  other  States  than  Colorado  is  made  to  persons,  corporations, 

or  associations  using  the  water,  2863. 
certificate  is  for  the  information  of  the  water  commissioner,  2862. 
contents  of  decrees  in  such  actions  in  Utah,  2863. 
court  must  make  its  award  of  water  to  which  each  ditch  is  entitled, 

2861. 
court  shall  order  that  every  party  interested  shall  receive  a  certificate 

of  his  right,  2862. 
costs  may  be  assessed  against  the  parties  at  the  discretion  of  the  trial 

court,  2864. 
decree  in  Colorado  does  not  adjudicate  the  right  to  the  use  by  indi- 
vidual consumers,  2864,  3308. 
decree  is  invalid  if  it  goes  beyond  the  prayer  of  the  complaint,  2863. 
decree  must  be  expressly  upon  beneficial  use  without  waste,  2862. 
decrees  must  be   definite  and   certain,  both   as  to  parties  and  the 

quantity  of  water  which  they  are  entitled  to  use,  2861,  3308. 
in  Colorado  there  is  no  attempt  to  attach  priorities  to  any  particular 

land,  2864. 
in  Utah  it  is  provided  that  the  decree  shall  determine  the  rights  of 

several  claimants  to  the  use  of  the  water,  2863. 
role  in  Colorado  as  to  adjudication  of  rights  In  more  than  one  water 

district,  2862. 
role  in  Colorado   as  to  numbering  several  appropriations   of  water 

without  respect  to  the  ditches  or  reservoirs,  2861,  3309. 
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rule  in  Colorado  as  to  numbering  reservoirs  and  their  rights,  2861. 

rule  in  Colorado  as  to  numbering  several  ditches  and  canals  in  con- 
secutive order  according  to  priority,  2861. 

standards  which  may  be  used  in  awarding  water,  2862. 

statutes  of  the  States  adopting  this  mode  of  procedure,  2863. 

they  must  be  rendered  substantially  in  accordance  with  the  form  pre- 
scribed by  the  respective  statutes,  2861. 

uniformity  of  forms  of  decrees  within  the  same  State,  2861. 
decrees  and  judgments — ^review  and  modification  of,  2868. 

after  lapse  of  four  years,  all  parties  are  deemed  acquiesced  in  the 
decrees,  2871. 

basis  for  the  petition  of  review,  2869. 

objects  of  the  passage  of  the  Colorado  Acts  for  review  of  judgments, 
2872. 

on  independent  action  by  those  not  parties  to  the  original  action,  2870, 
2872,  3313. 

on  petition  of  the  parties  to  the  action  in  Colorado,  2868. 

provision  of  the  Colorado  statute,  2870,  3312,  3313. 

review  may  be  had  within  two  years  from  time  of  entering  decrees, 
2868,  3313. 

within  four  years  an  independent  action  may  be  brought  by  persons 
interested  and  not  parties  to  the  original  action,  2871,  3312. 
hearings— referees,  2860,  2861. 

all  Acts  provide  for  a  hearing  of  these  cases,  2860. 

court  or  referee  must  hear  aU  the  evidence,  2860. 

court  shall  set  a  day  to  review  the  report  of  the  referee  and  enter 
decree,  2861. 

exceptions  to  the  findings  and  report  of  the  referee  may  be  taken 
as  a  basis  of  appeal,  2861. 

hearing  may  be  had  before  a  referee  or  court,  2860. 

if  hearing  is  had  before  a  referee  he  is  required  to  make  a  report  to 
the  court,  2860. 

notice  of  such  hearing  required  to  be  given  to  all  parties  interested, 
2860. 

preservation  of  stenographic  reports  of  such  hearings,  2861. 

such  hearing  may  be  before  the  court  itself,  2860. 
jurisdiction  of  courts,  2847-2852. 

as  between  consumers,  action  must  be  brought  to  quiet  title,  2850. 

construction  of  the  Colorado  court  of  the  Acts  of  1879  and  1881, 
2849,  3303. 

court  must  have  jurisdiction  of  the  parties,  2849,  3303. 

court  must  have  jurisdiction  of  the  subject-matter,  2849. 

in  Colorado  the  consumer  is  deemed  to  be  the  appropriator,  2849. 

jurisdiction  as  to  interstate  water,  2852. 
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long  enjoyment  of  the  rights  under  a  decree. estops  one  from  question- 
ing the  jurisdiction  of  a  court,  2848. 

owners  of  ditches  regarded  as  the  representatives  of  the  consumers, 
2850. 

practice  of  other  States  differs  from  the  Colorado  proceedings,  2851. 

lights  of  the  ditch  owners  and  consumers  combined  constitute  the 
complete  appropriation,  2850. 

rights  of  consumers  may  also  be  determined  in  States  other  than 
Colorado,  2851. 

rule  as  to  claimants  to  rights  in  a  different  district,  2847. 

rule  in  Colorado  where  water  districts  extend  into  two  or  more  coun- 
ties, 2847,  2848,  3304. 

special  proceedings   apply  only  to   the   rights   between   the  various 
ditches  and  the  district,  2849,  3305-3308. 

States  usually  divided  into  water  districts,  2847. 

statute  applies  only  to  the  jurisdiction  of  court  to  adjudicate  rights, 
2848. 

statute  does  not  apply  to  actions  to  protect  rights,  2848. 

subject-matter  and  parties,  2849. 

s\ich  actions  must  be  brought  in  the  proper  court  designated  in  the 
Act,  2847. 

these  special  proceedings  provide  that  the  award  of  water  shall  be 
to  the  ditches  and  canals,  2849. 

they  do  not  apply  to  the  rights  of  the  respective  consumers  under 
those  ditches  inter  se,  2849. 

trial  court  has  no  jurisdiction  under  special  proceedings  to   deter- 
mine the  rights  of  the  consumers,  2849. 

two  suits  in  Colorado  necessary  before  the  rights  of  individual  con- 
sumers can  be  determined,  2851. 

venue  in  such  action,  2848. 

where   rights   are   wholly   within   the   one   county,   actions   must   be 
brought  in  such  county,  2847. 
nature   of  such  statutory  actions,   2844,  2845. 

action  is  in  rem  in  Colorado,  2844 

as  to  how  these  actions  are  to  be  considered  depends  somewhat  upon 
the  jurisdiction,  2844. 

change    of    point    of    diversion    can    not    be    determined     in    these 
actions,  2845. 

court  usually  vested  with  power  to  grant  injunction  in  some  cases,  2845. 

definition  of  "adjudication  of  priorities,"  2847. 

in  other  States  action  may  be  both  in  rem  and  in  personam,  2844. 
.    rule  in  Colorado  where  the  award  is  made  to  different  ditches,  2844. 

such. actions  are  peculiar  and  in  a  class  by  themselves,  2844. 

they  are  in  the  nature  of  suits  to  quiet  title,  2844. 
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they  are  in  a  class  by  themselves,  2845. 

they  partake  of  actions  in  rem  but  at  times  have  elements  of  actions 
in  personam,  2844. 
parties  to  such  actions,  2852-2854. 

Act  of  the  Idaho  Legislature  attempting  to  make  a  water  com- 
missioner a  party  plaintiff,  held  unconstitutional,  2852. 

failure  to  bring  in  the  consumers  as  parties,  in  no  way  vitiates  % 
decree  between  ditch  owners,  2854. 

in  Colorado,  only  the  owners  of  the  ditches  and  canals  are  the  proper 
parties,   2853. 

in  New  Mexico,  North  Dakota,  Oklahoma,  South  Dakota,  Washingtoii, 
statutes  provide  that  suit  shall  be  instituted  by  the  attorney  gen- 
eral, 2852. 

in  some  States  where  the  consumers  are  made  parties  and  their  claims 
set  up  inter  se  their  rights  must  be  determined,  2854. 

in  Utah  Act  provides  that  the  actions  shall  be  instituted  by  the  State 
Engineer,  2852. 

present  rule  in  Idaho,  2853. 

upon  application   court  will   generally  make  an  order  bringing  in 
all  parties  interested,  2854. 
pleadings  or  statements  of  claims,  2854-2857. 

duties  of  clerk  of  court  upon  receiving  such  statements,  2856. 

essentials  necessary  in  such  statements,  2855. 

in  Utah  first  pleading  consists  of  a  written  statement  by  the  State 
Engineer,  2855. 

judge  may  extend  time  for  filing  statements  not  exceeding  one 
year,  2857. 

penalty  for  not  filing  such  statement  within  six  months,  2857. 

provisions  for  statements  under  practice  in  Utah,  2855,  2856. 

rule  in  Colorado  as  to  statements,  2855. 

rule  in  Utah,  2855. 

statement  must  be  filed  with  the  district  court  under  oath,  2855. 

statute  usually  designates  facts  to  be  included  in  such  statements, 
2855. 

technical  forms  of  equity  pleadings  superseded,  2854. 

various  statutes  generally  provide  that  the  statement  of  claims  of  the 
respective  parties  shall  stand  as  the  pleadings,  2854. 

where  such  statement  is  not  filed  within  six  months  after  notice, 
claimant     barred     from     subsequently     asserting      any     rights 
thereto,  2857. 
process  or  notice  of  pending  actions,  2857-2859. 

attempts  made  by  some  legislatures  to  sacrifice  the  rights  of  claim- 
ants for  the  sake  of  a  simple  procedure,  2857. 

in  Colorado  the  procedure  as  to  process  is  sufficient,  2857. 
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provisionB  of  the  Act  of  Idaho  of  1903,  as  to  the  process,  held  un- 
oonstitutional,  2858,  2859. 

provisions  of  the  Colorado  Act  as  to  process,  2857,  2858. 

proyisions  of  the  Utah  Act  as  to  procedure,  2858. 

our  criticism  of  the  Idaho  Act,  2859. 
statutory  proceedings  for  the  adjudication  of  water  rights,  2841-2844. 

as  population  has  increased,  the  necessity  for  the  adjudication  of 
rights  has  also  increased,  2841. 

Colorado  has  been  followed  by  Idaho,  Kansas,  Montana,  North  Da- 
kota, Oklahoma,  New  Mexico,  Oregon,  South  Dakota,  Washington, 
and  Utah,  2842. 

Colorado  was  the  first  State  to  provide  special  proceedings  for  the 
adjudication  of  water  rights,  2842. 

distinction  between  these  proceedings  before  boards  of  control,  2842. 

greater  satisfaction  given  where  adjudication  is  entirely  by  the 
courts,  2842. 

it  is  necessary  that  rights  become  definitely  and  permanently  set- 
tled, 2841. 

it  has  one  feature  of  the  law  of  State  control,  2842. 

laws  have  been  upheld  by  the  courts  for  more  than  a  quarter  of  a 
century,  2844. 

legislatures  enacted  special  statutes  to  simplify  these  procedures,  2842. 

one  end  that  has  been  attained  is  the  making  of  permanent  public 
records,  2843. 

power  to  enact  such  laws  comes  within  the  police  power  of  a 
State,  2842. 

proceedings  in  such  actions  are  always  had  by  the  courts,  2842. 

statement  of  the  Colorado  Court,  2843. 

there  has  been  no  attempt  to  repeal  such  laws,  2843. 
'    these  acts  furnish  an  elaborate  system  of  special  procedure  in  such 
actions,  2842. 

these  statutory  proceedings  have  given  the  courts  satisfaction,  2843. 

where  such  statutes  have  been  adopted,  they  vfill  be  followed  by  the 
Tederal  Courts,  2843. 
subject  discussed,  2841-2882. 

appeals  from  judgments  and  decrees,  2873-2876. 

constitutionality  of  acts,  2846,  2847. 

decrees  as  res  judicata,  2876-2880. 

decrees — construction  and  effect  of,  2866,  2867. 

decrees — ^form  and  substance  of,  2861-2864. 

decrees — as    to  inchoate  rights,  2864-2866. 

decrees  and  judgments — enforcement  of,  2880-2882. 

hearings  on  such  actions,  2860. 

jurisdiction  of  courts  in  such  actions,  2847-2852. 
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nature  of  such  statutory  actions,  2844,  2845. 
parties  to  such  actions,  2850-2854. 
pleadings  or  statements  of  claims,  2854-2857. 
process  or  notice  of  pending  actions,  2857-2860. 
referees  and  their  powers  in  such  actions,  2860,  2861. 
scope  of  subject  discussedf*  2841. 
special  statutory  proceedings  for  the  adjudication  of  water  rights, 

2841-2844. 
subject  matter  of  such  actions,  2849. 
venue  in  such  actions,  2847. 

ADJUDICATION  OP  WATEE  EIGHTS  BT  BOAEDS 
(See  Determination  of  Ezistinq  Eights  by  Boabds) 
subject  discussed^  2883-2903. 

ADMINISTEATION 

(See  Forest  Eesebvations) 
of  forest  reservations  or  National  Forests,  710, 1687-1702. 
of  water  rights  in  the  Western  States: 

Arizona,  3163,  3164. 

California,  3180-3182. 

Colorado,  3267-3271,  3291-3293. 

Idaho,  3356-3359. 

Montana,  3410. 

Nebraska,  3425,  3426. 

Nevada,  3444-3446. 

New  Mexico,  3470-3472. 

North  Dakota,  3487,  3488. 

Oklahoma,  3498,  3499. 

Oregon,  3513-3515. 

Porto  Eico,  3557. 

South  Dakota,  3565. 

Utah,  3597-3599. 

Wyoming,  3649-3652. 

ADVEESE  USEE 
(See  Pbesceiption) 
essentials  to  adverse  users  amounting  to  prescription,  1875. 

five  principal  elements  necessary  for  the  acquisition  of  permanent  title 

by  prescription,  1876. 
possession  must  be  actual,  open,  notorious,  and  exclusive,  1877-1880. 
use  must  be  continuous,  1891. 

use  must  be  continuous  for  the  fuU  prescriptive  period,  1891. 
use  must  be  hostile  to  the  owner  and  there  must  be  an  invasion  of 
his  rights,  1880-1885. 
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use  must  be  imder  claim  of  right  o*  color  of  title,  1885-1887 
what  constitutes  an  interruption  of  user^  1891. 

AFGHANISTAN 

modern  irrigation  in,  262. 

AGENTS 

contracts  made  by,  1627. 

AGEICULTUKAL  COLLEGES 
credit  given  to,  15. 
investigations  by,  of  the  waters  of  artesian  wells,  2122. 

AGEICTJLTTJEE 

agriculture  injured  by  debris  from  mines  and  mills,  2054. 

early  rule  in  CaUfomia  as  to  preference  right  of  miners  to  pollute  the 
water,  2071. 

pollution  of  water  as  affecting,  2071. 

right  of  miners  to  pollute  water  affecting  agriculture,  2071. 

rule  in  Idaho,  as  to  preference  rights  common  to  mining  where  agri- 
culture is  injured,  2058. 

ALABAMA 

as  a  rice  growing  State,  425. 

part  of  the  Louisiana  purchase,  672. 

supplemental  irrigation  in,  45. 

title  to  beds  of  fresh  water  navigable  rivers  in,  542. 

ALASKA 

Alaska — miscellaneous  subjects: 

foreign   corporations    can   not   exercise   the   power    of   eminent   do- 
main, 1967. 

has    common    law    and    doctrine    of    appropriation    regulating    the 
waters,  872,  1088. 

has  doctrine  of  appropriation,  871,  1088. 

mining  a  public  use  in,  1922. 

reservation  of  lands  for  power  sites  in,  724. 
appropriation  of  water,  3150. 

division  of  the  district  into  three  divisions,  3150. 

recording  notices  and  declarations  of  water  rights,  3150. 

right  of  appropriation  is  allowed,  3150. 

right  to  appropriate  governed  by  local  laws  and  rules  governing  local 
mining  districts,  3150. 

ruling  of  the  Alaska  court,  3150. 
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criticism  of  the  Alaska  laws,  8149. 

Alaska  at  earliest  date  should  be  given  Territorial  form  of  govern- 
ment, 3149. 

appropriation  of  water  is  governed  by  local  rules  and  regulations,  3149. 

no  direct  statute  for  the  appropriation  of  water,  3149. 

statute  granting  power  of  eminent  domain,  3149. 
particular  features  of  the  district,  3147,  3148. 

agriculture  carried  on  to  a  considerable  extent,  3147. 

climate  how  characterized,  3147. 

difference  in  precipitation  in  different  localities,  3147,  3148, 

difference  in  temperature  in  different  localities,  3147,  3148. 

meteorological  reports  of,  3147. 

mountain  features  of  the  district,  3147. 

our  most  Northern  possession,  3147. 

weather  bureau  and  experiment  stations  established  in  district,  3147. 
lights  of  way  and  condemnation  therefor,  3151,  3152. 

estates  which  may  be  acquired  by  condemnation,  3152. 

private  property  which  may  be  taken  by  condemnation,  3153. 

proceedings  upon  condemnation,  3152. 

purposes  for  which  right  of  eminent  domain  may  be  exercised,  3151. 

right  of  eminent  domain  in  district  of  Alaska,  may  be  exercised,  3151. 
^         Eight  of  Way  Act  of  March  3,  1891,  does  not  apply,  3151. 
riparian  rights  in  Alaska,  3152,  3153. 

no  abrogation  of  the  common  Law  rule,  3152. 

riparian  proprietor  can  not  insist  upon  the  undiminished  flow  of  the 
stream  without  use,  3153. 

ruling  of  Judge  Boss  of  the  Federal  Court  as  to  riparian  rights,  3153. 

ruling  of  the  Alaska  Court  upon  the  subject,  3152. 

ruling  of  the  Federal  Court  as  to  riparian  rights,  3153. 

status  of  riparian  rights  undecided,  3152. 
use  of  water  in  the  district,  3148,  3149. 

many  water  power  plants  installed,  3149. 

practically  no  irrigation  in  the  district,  3148. 

principal  use  of  waters  is  for  mining,  3149. 
vater  laws  of  the  district,  3149-3153. 

appropriation  of  water,  3150. 

criticism  of  Alaska  laws,  3149. 

rights  of  way  and  condemnation  therefor,  3151. 

riparian  rights  in  Alaska,  3151. 

ALBERTA  AND  SASKATCHEWAN 
(See  Canada) 
duty  of  water  in,  1595. 
Mr.  A-  S.  Dawson  npon  the  subject  of  duty  of  water,  1595. 
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ALGERIA 

aTea  irrigated  in,  258. 

irrigation  on  Sahara  Desert,  258. 

irrigation  introduced  by  the  Moors  in,  110,  124, 

modern  irrigation  in,  257. 

ALIENS 

may  make  appropriations  of  trater,  1186. 

ALI,  MOHAMMED 
(See  Egypt) 
work  of  in  Egypt,  154, 

ALKALI 

effect  of  seepage  water  on,  38., 

water  may  be  polluted  by  the  discharge  of  alkali  water  into  ditches,  2046. 

ALLUVION 
(See  Accbetion) 
common  law  took  many  things  from,  968. 
right  to  at  civil  law,  968. 

ALTERNATIVE  INJUNCTIONS 
(See  Injunctions) 
an  injunction  may  be  granted  in  the  alternative  when,  2930. 

AMENDMENTS 

may  be  made  to  application  for  right  of  way  imder  Act  of  March  3, 
1891,  1674. 
new  maps  and  field  notes  must  be  filed,  1674. 
relinquishments  under  seal  to  former  rights  must  be  made,  1674. 
to  pleadings  for  injunctions,  2999. 

amendments  are  largely  in  the  discretion  of  the  trial  court,  2999. 

AMERICA 

American  courts,  have  in  some  jurisdictions,  refused  to  adopt  the  English 
rule  as  to  percolating  waters,  2168. 

common  law  doctrine  of  Western  v.  doctrine  of  appropriation,  870. 

Chancellor  Kent's  opinion  as  to  the  use  of  water  for  irrigation,  at  com- 
mon law,  866. 

conclusions  as  to  the  later  Eastern  common  law  doctrine  as  to  the  use  of 
water  for  irrigation,  867. 

early  Eastern  common  law  doctrine  as  to  the  use  of  water  for  irriga- 
tion, 868. 

enlargement  of  the  common  law  doctrine  in  Western,  875. 

extension  of  the  common  law  rule  of  reasonable  use  in  Western,  883. 
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AMEBIC  A—  (Continued) 

later  Eastern  common  law  doctrine  as  to  the  use  of  vrater  for  iiriga- 

tion,  864. 
modem  irrigation  in  various  countries  of,  271. 

ANAHEIM  COLONY 

composed  priiieipaUy  of  Gendltns,  408. 
first  based  upon  co-operation,  409. 

ANGELL,  JOSEPH  K. 

upon  the  subject  of  riparian  rights,  763. 

ANIMALS 

(See  Cattle;  Stock) 
are  poisoned  by  drinHng  polluted  water^  2046. 
pollution  of  water  by,  2059. 

APPEAL 

from  action  of  field  officers  in  Reclamation  Service,  2318. 

appeals    from   project    engineers   taken   from   the   director   of   the 

Beclamation  Service,  2318. 
procedure  of  appeals  in  such  eases,  2318. 

Secretary  of  the  Interior  supervising  head  of  the  Eeclamation  Ser- 
vice, and  his  decision  may  be  asked,  2318. 
from  decisions  relative  to  the  appropriation  of  water  in  Wyoming,  3655. 

from  the  determination  of  existing  rights  in  Wyoming,  3662-3664. 
from  determination  of  water  rights  by  Board,  2894-2897. 

aU  acts  authoriziBg  such  determination  provide  for  appeal  to  the 

courts,  2894. 
appeal  may  be  had  in  Oregon  only  from  the  trial  court  to  the  Su- 
preme Court,  2896. 
cases  are  tried  by  the  court  de  novo,  2895. 
constitutional  provisions  of  Wyoming,  2894. 
in  Nevada  party  aggrieved  may  bring  original  action  within  one 

year,  2895. 
in  Oregon  a  final  determination  of  existing  rights  is  by  the  court,  2896. 
parties  must  be  served  with  summons  in  the  usual  manner,  2895. 
proceedings  upon  such  appeal,  2894,  2895. 
rule  in  Nebraska  as  to  appeal,  2895. 
in  actions  for  condemnation,  1974. 

judgment  when  reversed  on  appeal,  1974. 
right  of  appeal  is  given  from  final  judgment,  1974. 
in  actions  for  damages,  3145,  3146. 

new  trial  in  actions  for  damages,  3145. 

new  trial  may  be  granted  in  such  actions,  in  certain  intancea,  3145. 

proceedings  on  appeal  in  such  actions,  3145,  3146. 
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APPEAL — (^Continued) 

in  equitable  actions  to  adjudicate  rights,  2833-2838. 

appeals  in  such  actions  do  not  differ  materially  from  those  in  other 
actions,  2833. 

appeal  may  be  had  from  the  trial  court  to  the  Supreme  Court  of  a 
State,  2833, 

appellate  court  in  most  jurisdictions  may  modify  judgments  below, 
2837. 

appellate  court  may  affirm  the  judgment,  2837. 

appellate  court  may  grant  rehearing  of  the  trial,  2837. 

appellate  court  may  reverse  judgment  and  send  case  back  for  new 
trial,  2837. 

different  theory  of  the  case  will  not  be  considered,  2836. 

issue  raised  for  the  first  time  in  appellate  court  will  not  be  con- 
sidered, 2836. 

no  appeal  will  lie  from  the  Supreme  Court  of  a  State  to  the  Supreme 
Court  of  the  United  States  where  it  involves  no  Federal  ques- 
tion, 2833. 

objections  not  raised  in  the  trial  court  will  not  be  considered,  2836. 

provisions  of  the  statutes  of  the  respective  States  must  be  fol- 
lowed, 2834. 

rule  as  to  consideration  of  evidence,  2835,  2836. 

statutes  and  rules  mandatory,  2834. 

Supreme  Court  has  full  power,  on  appeal,  to  review  all  questions  of 
law  and  fact  in  equity  cases,  2838. 

Supreme  Court  in  equity  eases  may  consider  the  evidence,  2835. 

where  action  was  originally  brought  from  the  Eederal  Court,  appeal 
may  be  had  to  the  court  of  appeals  or  to  the  Supreme  Court  of  the 
United  States,  2834. 
in  injunction  cases,  3021,  3022. 

decision  of  the  appellate  court  constitutes  the  law  of  the  case  only  ' 
as  to  questions  involved,  3022. 

power  of  the  appellate  court  on  appeals,  3021. 

statutes  and  rules  of  appellate  court  must  be  strictly  followed,  3021. 

stay  of  injunctive  order  may  be  granted  pending  the  appeal,  3021. 
statutory  adjudication  of  water  rights,  2872-2876. 

appellate  court  may  weigh  all  the  evidence,  2876. 

regulations  prescribed  by  special  statutes  are  mandatory,  2876. 

rule  in  Utah  on  appeal,  2873. 

rule  in  Colorado  on  appeal,  2873. 

statutes  of  all  States  provide  for  appeal,  2873. 

Supreme  Court  may  make  any  and  all  rules  necessary,  2875. 

where  special  statutes  are  provided  for,  appeals  must  be  taken  in  ac- 
cordance with  the  same,  2875. 
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APPEAIj — (Continued) 

nnder  tlie  law  of  State  control,  2464. 

appeal  from  decisions  of  administrative  officers  allowed,  2461. 
rule  in  Nevada,  2464,  2465. 
under  Water  Act  of  British  Columbia,  377. 

APPLICATION  FOE  ENTRY 

(See  Desebt  IiAin>  Entbibs;  National  Eeclaulatioii  Act) 
nnder  Desert  Land  Acts,  2354. 

declaration  must  be  corroborated  by  witnesses,  2355. 

land  must  be  in  compact  form,  2357. 

land  must  be  known  to  be  desert,  2360. 

lands  for  which  appUeation  can  not  be  made,  2360. 

requisites  of  application,  2354,  2355. 

there  must  be  the  requisite  citizenship,  2359. 

APPLICATION  FOE  EIGHT  OF  WAT 
(See  Eights  op  Wat  oveb  Public  Lands) 
approval  of,  under  Act  of  March  3,  1891,  1675. 
effect  of  approval  of,  under  act, of  March  3,  1891, 1677-1679. 
under  Act  of  March  3,  1891,  1671-1676. 
procedure,  1671-1676. 

APPLICATION  OF  WATEE  TO  THE  SOIL 
changes  which  may  be  made  in,  1530. 
number  of  methods  of,  50-57. 

aspersion  or  sprinkUng,  57. 

classification  of  methods  of,  52. 

ditch  or  furrow  method,  55. 

flooding  land,  54. 

infiltration  or  sub-irrigation,  56. 

APPLICATIONS 

to  appropriate  water  under  the  law  of  State  control,  2448-2451. 
action  to  be  taken  upon  application,  2452,  2453. 
application  a  mere  notice  of  appropriation,  2448,  2451. 
application  must  be  filed  with  the  proper  officer,  2450. 
defective  application  will  usually  be  amended,  2451. 
effect  of  application  for  permit  to  appropriate  water,  2448. 
essential  facts  for  the  application  to  appropriate  water  for  the  de- 
velopment of  power,  2450. 
essential  facts  for  the  application  to   appropriate  water  for  min- 
ing, 2450. 
essential  facts  to  be  shown  in  the  application,  2450. 
form  of  application  for  permit  to  appropriate  water,  2449. 
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APPLICATIONS—  (Continued) 
under  the  Carey  Act,  2408. 

application  of  settler  for  lands  under  provisions  of  the  Act,  2413. 

application  to  State  Board  for  selection  of  lands,  2408. 

duties  of  settlers  under  applications,  2414. 

payment  by  settler  for  lands,  2413. 

procedure  on  application  for  selection  of  lands,  2408. 

APPLICATION  TO  APPEOPEIATE 
(See  Appeopkiation  of  Waters) 
quantity  of  water  limited  by,  1551. 
rule  in  the  Western  States: 

Colorado,  no  application  necessary,  3272. 

Idaho,  3360. 

Nebraska,  3360. 

Nevada,  3446. 

New  Mexico,  3468. 

North  Dakota,  3488. 

Oklahoma,  3499. 

Oregon,  3515. 

South  Dakota,  3565. 

Utah,  3599. 

Wyoming,  3653. 

APPLICATION  TO  PUECHASB 

under  Timber  and  Stone  Act,  741-744. 
entry  and  patent,  742. 
objections  to,  742. 

penalty  for  cutting  timber  on  public  lands,  743. 
penalty  for  false  swearing,  etc.,  741. 
proofs  necessary  to  purchase,  742. 
publication  of  application  to  purchase,  742. 
relief  of  persons  prosecuted  for  timber  cutting,  743, 
unlawful  cutting  of  timber  on  public  lands,  743. 

APPORTIONMENT  OP  WATEB 

(See  Adjudication  or  Eights  in  Eqijitt;   Determination  by  Boards; 
Statutoet  Adjudication  of  Eights) 
among  riparian  proprietors,  2768,  2769. 

action  in  equity  will  lie  to  apportion  such  waters  among  riparian  pro- 
prietors, 2768. 
action  to  apportion  water  between  nparian  proprietors  will  not  lie 

where  State  has  abrogated  common  law  of  riparian  rights,  2768. 
court  must  give  each  appropriator  the  just  proportion  to  which  he 
may  be  entitled,  2768. 
251— -Kinn.  on  Irr. 
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APPOETIONMENT  OF  WATER— (Contimued) 

court  wUl  grant  an  injunction  against  interference  witb  adjudicated 

rights,  2769. 
liaving   determined   the    quantity   of   crater,   court   will    quiet   title 

thereto,  2769. 
rule  in  California,  2768. 
rule  in  the  Eastern  States,  2768. 
of  subterranean  waters  among  the  owners  of  the  lands  under  which  thej 

flow,  2769. 
paramount  right  to  the  use   of  such  waters  is  in  the   owners  of 

the  land,  2769. 
under   the  more   modem   rule   of   correlative   rights   the   court  will 

determine  the  extent  of  right  of  each  land  owner,  2769. 
where  there  is  a  surplus,  it  may  be  awarded  to  an  appropriator,  2770.' 
in  actions  to  adjudicate  rights  in  equity,  2821-2828. 

apportioning  the  subterranean  waters  among  the  owners  of  the  land, 

2825,  2826. 
apportioning  the  water  between  riparian  proprietors,  2821-2823. 
rule  in  Oregon,  2823. 

APPEOPRIATION  OF  WATERS 

(See  Abandonment;  Arid  Reoion  Doctbine  of  Appbopbiation) 
adjudication  of  rights  by,  in  equity,  2753-2840. 

actions  between  appropriators,  2763-2767. 

actions  between  appropriators  and  riparian  owners,  2770. 

as  to  the  quantity  of  water,  2814-2821. 

decrees  and  judgments  or  rights  by  appropriations,  2810-2821. 

pleadings — complaint  or  bill  to  quiet  title  by  appropriators,  2883. 
appropriation  of  waters — ^miscellaneous  subjects: 

appropriator 's  right,  637. 

as  against  patentees  of  the  Government  prior  to  1866,  1070. 

as  against  riparian  rights — subject  discussed,  1416-1447. 

as  affected  by  Desert  Land  Act  of  1877,  1432. 

can  not  be  made  for  the  mere  purpose  of  storage,  1480. 

consummation  of,  in  California,  1933. 

consummation  of,  in  Oregon,  1933. 

diligence  in  the,  subject  discussed,  1266-1283. 

distinction  of  acquisition  of  rights  by  prescription,  1853. 

doctrine  of,  changes  which  may  be  made  under,  1499-1538. 

long  receipt  of  waste  water,  does  not  give  title  to  same  by,  2034. 

made  prior  to  riparian  right  gives  better  title  after  statute,  1424-1428. 

may  be  nuide  for  use  on  land  not  near  the  stream,  1324. 

mu»t  be  in  accordance  with  law,  1316. 

no  rights  by,  can  be  acquired  to  diffused  percolating  waters,  2157. 

notice  of  second,  does  not  work  an  abandonment  of  the  first,  1995. 
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APPEOPRIATION  OF  WATEES— (ContiJiMed) 

requirements  as  to  various  State  laws  as   to  appropriation  of,   on 
National  forests,  1164. 

reservoir  and  storage  rights — subject  discussed,  1469-1485. 

rights  acquired  by,  may  be  abandoned — subject  discussed,  1977-2027. 

rights  acquired  by,  may  be  lost  by  prescription — subject  discussed, 
1848-1899. 

rights  of  way  over  private  lands — subject  discussed,  1719-1759. 

right  to,  can  not  be  tacked  to  that  of  a  mere  squatter,  1779. 

riparian  rights  vested  prior  to,  give  the  better  title,  1428. 

rule  in  California,  1429. 

rule  in  South  Dakota,  1430.  ' 

rule  as  to  reasonable  diligence  for  future  use,  1278. 

sale  and  alienation  of  water  rights  and  rights  of  way — subject  dis- 
cussed, 1760-1847. 

there  can  be  no,  by  prescription,  1263. 

what  waters  may  be  appropriated — subject  discussed,  1125-1164. 
as  against  rights  of  congressional  grantees — subject  discussed,  1405-1415. 

grants  to  States  as  affecting  water  rights,  1414. 

priority  gives  the  better  right,  1409. 

priority     of     appropriator     gives     the     better     right     as     against 
grantees,    1411. 

rights   of  prior  grantees   of  Government,   1408. 
by  municipal  corporations,  2583-2587. 

appropriation  by  municipal  corporations,  2584-2587. 

appropriations  by  others  than  the  municipality  for  municipal  use, 
2593-2599. 

appropriation  for  domestic  purposes  not  sufficient  to  include  water 
for  sprinkling  of  streets,  2586. 

city  may  appropriate  water  under  the  Arid  Begion  Doctrine  of  ap- 
propriation, . 2583. 

municipalities  stand  on  the  same  footing  as  other  appropriators  as  to 
priority  of  right,  2584,  2585. 

purpose  of  the  use  must  be  fuUy  covered,  2586. 

rule  in  Oregon,  2585. 

water  may  be  appropriated  for  the  express  purpose  of  furnishing 
the  same  to  municipality  for  profit  or  hire,  2594. 
definitions,  1213-1216. 

definition  by  the  California  Court,  1214. 

definition  by  the  Colorado  Court,  1214. 

definition  by  the  Federal  Court,  1214. 

definition  by  the  Washington  Court,  1214. 

our  definition  of,  1216. 
Desert  Land  Act  authorizes  the  appropriation  of  water  upon  the  public 
lands,  2344,  2353. 
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APPEOPEIA.TION  OF  WATBES— (Co7i*tn«ed) 

hj  the  Act,  Congress  did  not  intend  to  release  its  control  over  the 
navigable  -waters,  2353. 

tributary  streams  to  navigable  waters  subject  to  Goremmemt  control, 
2354. 
doctrine  of  relation  as  applied  to,  1286-1299. 

effect  of  doctrine  upon  prior  appropriators,  1295. 

effect  of  doctrine  upon  subsequent  appropriators,  1297. 

from  what  Act  it  relates,  1291. 

general  rule  or  law  governing,  1288. 

history  of  the  doctrine,  1286. 

reason  of  the  doctrine  as  between  appropriators,  1294. 

to  what  Act  it  relates,  1291. 
effect  of  doctrine  of  relation  upon  prior  appropriations,  1295. 
effect  of  doctrine  of  relation  upon  subsequent  appropriations,  1297. 
existence  of  the  two  rules  in  the  same  State,  1417. 

ruling  of  the  Nebraska  court,  1417. 

two  doctrines  are  constantly  clashing,   1417. 
from  artesian  basins,  2139. 

effect  of  Acts  of  Congress  of  1866  and  1870,  2140. 

right  of  action  for  interfering  with  wells,  2141. 

subsequent  entryman  takes  subject  to  rights  of  appropriator,  2141. 

waters  may  be  appropriated  from  artesian  basins,  when,  2139. 
grantee  under  parol  sale  of  water  right  takes  as  of  an,  1775. 

grantee  must  take  under  parol  sale  as  of  an  appropriation  by  diversion 
and  use,  1776. 

grantee  under  parol  sale  can  not  tack  his  own  use  on  to  that  of  his 
grantor,  1777. 

priority  of  grantor  is  abandoned   in  case   of  parol  sale  of  water 
rights,  1776. 
made  prior  to  riparian  rights  even  before  statute  gave  the  better  rigCt, 
1420. 

conflicting  rules  of  Kevada,  1421. 

law  in  force  prior  to  the  Act  of  1866,  now  obsolete,  1421. 

laws  in  force  prior  to  Act  of  July  26,  1866,  1420. 
*  laws  in  force  subsequent  to  Act  of  July  26,  1866,  1420. 

present  law  upon  the  subject,  1421. 
may  be  made  for  what  purposes — subject  discussed,  1193-1211, 

for  all  beneficial  purposes,  1193. 

for  all  mining  purposes,  1197. 

for  all  municipal  uses,  1200. 

for  domestic  purposes,  1195. 

for  flour  nulls,  1194. 

for  furnishing  power,  light,  and  heat,  1198. 

for  flushing  ditches,  1204. 
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APPEOPKIATION  OF  WATBUS— (.Continued) 

for  health,  recreation  and  beauty,  1201. 

for  irrigation,  1196. 

for  making  ice,  1204. 

for  propagation  of  fish,  1205. 

for  sawmiUs,  1194. 

for  storage,  1209. 

for  temporary  purposes,  1207. 

for  use  by  railroads,  1204. 

for  the  sale  of  water,  1208. 

in  general,  1194. 
of  interstate  streams,  2216,  2220-2222. 

appropriation  of  waters  in  one  State  for  use  in  another,  2222. 

appropriation  of  waters  in  one  State  from  a  State  stream  for  use 
in  another,  2223. 

each  State  has  the  power  to  adopt  such  rules  as  it  sees  fit  goveming 
waters,  2221. 

interstate  commoii  law  being  built  up  as  to  use  of  State  waters,  2220, 

rule  of  equitable  division  of  the  waters  of  interstate  streams  between 
the  States,  2220. 

validity  of  an  appropria,tion  of  the  waters  of  an  interstate  stream  is 
governed  by  the  laws  of  the  State  where  made,  2222. 

valid  appropriation  once  made  will  be  upheld  by  the  courts  of  an- 
other State,  2222. 
priority    of    appropriation    gives     better    right    as    against     riparian 
owners,  1419. 

date  of  inception  _  of  respective  claim  governs,  1419. 

first  in  time  has  the  superior  right  to  the  use  of  the  water,  1419, 
rabterranean  water  courses,  2101. 

after  waters  have  been  once  appropriated,  can  not  be  interfered  with 
by  subsequent  appropriators,  2104. 

both  rights  by  appropriation  and  riparian  rights  may  be  acquired  in 
known  independent  subterranean  water  courses,  2105. 

method  of  making  appropriation  is  the  same,  2104. 

no  distinction  between  appropriation  of  known  subterranean  streams 
and  those  of  surface  streams,  2104. 

right  must  depend  upon  the  fact  that  their  course  is  well  defined 
and  known,  2104. 

rights  may  be  acquired  to  the  waters   of  known  independent  sub- 
terranean water  courses,  2101-2103. 

rights  which  may  be  acquired  to  the  underflow  of  dependent  sub- 
terranean streams,  2113. 

rights  which  may  be  acquired  to  the  underflow  dependent  on  surface 
streams,  2111,  2113-2115. 
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APPEOPEIATION  OF  WATERS— (ComMwed) 

rule  in  Utah  as  to  the  appropriation  of  underground  vater  flowing  in 
weU  defined  channels,  2104. 
under  codes  of  State  control,  2448-2462. 

action  to  be  taken  upon  the  application  for  permit  to  appropriate,  2462. 

application  for  a  permit,  2448. 

application  for  a  permit— proceedings  necessary  under,  2449-2451. 

application  may  be  amended,  2451. 

application  must  be  filed  with  the  proper  officer,  2450. 

appropriation  by  actual  diversion  and  use  as  affected  by  the  laws  of 
State  control,  2460. 

appropriator  must  finally  complete  his  appropriation  and  apply  the 
water,  2448. 

authority  of  the  Engineer  to  fix  time  for  the  completion  of  works,  2455. 

authority  of  the  State  Engineer  in  Colorado,  2449. 

cause  for  which  State  Engineer  may  reject  application,  2452. 

certificate  of  appropriation,  2457. 

certificate  of  appropriation  must  be  recorded,  2460. 

certificate  of  appropriation  prima  facie,  2460. 

"certificate  of  completion,"  2458. 

construction  of  works,  under  law  of  State  control,  2454. 

consummation  of  an  appropriation,  2458. 

contents  of  certificate  of  appropriation,  2457. 

doctrine  of  relation  as  applied  to  the  laws  of  State  control,  2462. 

effect  of  application  for  permit  is  a  mere  notice  of  appropriation, 
2448,  2451. 

effect  of  certificate  to  appropriate,  2458. 

effect  of  permit  is  simply  a  license  on  the  part  of  the  State,  2454. 

essential  facts  to  be  shown  in  application  for  a  permit,  2450. 

fees  must  be  paid  to  the  proper  officer,  2451. 

forfeiture  of  right  and  cancellation  of  permit,  2456. 

forfeiture  of  work  for  non-completion,  2455. 

in  some  States  actual  application  of  the  water  is  considered  the  com- 
pletion of  the  appropriation,  2459. 

in  some  States  the  completion  of  the  works  is  considered  the  consum- 
mation of  the  appropriation,  2458. 

in  some  States  State  Engineer  is  required  to  approve  all  applications, 
2453. 

legal  effect  of  certificate  of  appropriation,  2459. 

numbering  of  certificates  of  appropriation,  2457. 

permit  to  appropriate,  2453. 

permit  is  in  no  sense  an  appropriation  or  evidence  of  appropriation, 
2454. 

permits  are  property  and  may  be  sold,  2454, 

proceedings  for  forfeiture  of  right,  2457. 
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APPEOPEIATION  OF  WATERS— (ContinMed) 

proceedings  for  the  issuance  of  certificates  of  appropriation,  2458. 

proof  of  beneficial  use  necessary,  2459. 

proof  of  completion  of  works  must  be  made,  2456. 

records  kept  of  certificates  of  appropriation,  2458. 

rule  in  Colorado  as  to  filing  maps  showing  works,  2450,  2455. 

rule  in  Idaho  as  to  commencement  of  construction,  2455. 

rule  in  Idaho  as  to  forfeiture  of  right,  2457. 

rule  in  Nebraska  as  to  rejection  of  permit,  2452. 

rule  in  Nevada  as  to  commencement  of  construction,  2455. 

rule  in  New  Mexico  as  to  rejection  of  permit,  2453. 

rule  in  Oregon  as  to  rejection  of  permit,  2453. 

rule  in  Utah  as  to  forfeiture  of  right,  2457. 

rule  in  Wyoming  as  to  commencement  of  construction,  2455. 

rule  in  Wyoming  as  to  rejection  of  permit,  2452. 

State  Engineer  must  approve  or  reject  application  for  permit,  2452. 

statutes  providing  period  within  which  construction  must  be  completed 

must  be  complied  with,  2455. 
statutory  requirements  for  completion  of  works,  2456. 
time  within  which  works  must  be  commenced,  2455. 
time  within  which  works  must  be  completed,  2455. 
until  permit  is  granted,  applicant  can  do  nothing,  2454. 
work  must  be  constructed  within  time  fixed  by  the  statute,  2454 
under  the  laws  of  the  Western  States:. 
Alaska,  3150. 
Arizona,  3160,  3161. 
CaUfomia,  3182-3196. 
Colorado,  3263-3267. 
Hawaii,  3338,  3339. 
Idaho,  3360-3362. 
Kansas,  3383-3385. 
Montana,  3406-3408. 
Nebraska,  3427,  3428. 
Nevada,  3446,  3447. 
New  Mexico,  3468-3470. 
North  Dakota,  3488-3490. 
'     Oklahoma,  3497-3499. 
Oregon,  3515-8518. 
Philippine  Islands,  3537,  3538. 
South  Dakota,  3565,  3566. 
Texas,  3578,  3579. 
Utah,  3599-3602. 
Washington,  3625-3627. 
Wyoming,  3653-3658. 
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APPEOPEIATION  OV  WATERS— (ConMrweiJ) 

without  code — subject  fuUj  discussed,  1212-1265. 
hj  diTersion  and  actual  use,  1260. 
Consummating  Act,  1250-1259. 
diveision  of  water — ^must  be  actual,  1242-1250. 
intent  to  apply  to  some  beneficial  use,  1216-1222. 
notice  of  intent,  1222-123$. 
physical  acts  other  than  notice,  1233. 

there  must  be  an  actual  use  of  the  water  appropriated,  1260. 
works  must  be  completed  when,  1241. 
works  necessary  must  be  constructed,  1234-1241. 

APPEOPEIATION  OF  WATEE— BY  DIVBESION  AND  USB 
(See  Appropeiation  of  Watees) 
appropriation  without  notice,  1260-1263. 

effect  of  doctrine  of  relation  upon,  1293. 

faulty  notice,  rule  as  to,  1262. 

rights    once   forfeited   and   resumed   owner   takes   water  by  actual 
diyersion,  1985. 

rule  in  California,  1261. 

rule  in  Idaho,  1261. 

rule  in  Montana,  1261. 

rule  in  Utah,  1263. 
under  the  law  of  State  control,  2460-2462. 

actual  diversion  of  the  water  constitutes  notice,  2462. 

allowed  where  the  statutes  have  not  been  f  oUowed,  2460. 

rule  in  Colorado,  2461. 

rule  in  Idaho,  2461. 

rule  in  Wyoming,  2461. 

APPEOPEIATOES 

(See  APPEOPEIATION  op  Watee) 
adjudication  of  rights  of,  in  equity — subject  discussed,  2753-2840. 

actions  to  determine  the  rights  between,  and  riparian  owners,  2770, 

2771. 
actions  will  lie  to  determine  such  rights,  2770. 
as  far  as  possible,  the  courts  will  reconcile  the  rights  of  both,  2771. 
neither  can  use  more  water  than  is  necessary,  2771. 
rights  having  been  determined  will  be  made  by  the  court  fixing  such 
rights,  2770. 
appropriators — ^miscellaneous  subjects: 

all  adjoining  States  are  not  affected  by  State  laws  as  to  interstate 

streams,  2216. 
application  of  doctrine  of  relation  between,  and  congressional  grantees, 
1299-1304. 
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APPBOPEIATOES— (ContiTiued) 

appropriatoT  limited  to  amount  actually  needed  and  applied  to  bene- 
ficial purposes,  1369. 

claims  limited  by  notice  or  application,  1551. 

doctrine  of  relation  as  applied  between-^iUustrated,  1287. 

effect  of  doctrine  of  relation  between,  1294,  1295. 

effect  of  doctrine  of  relation  upon  those  who  do  not  comply  with  the 
statutes,  1298. 

entitled  to  a  reasonable  time  within  which  to  construct  works,  1266- 
1283. 

prior  to  congressional  grants,  have  superior  rights,  752. 

rights  of,  as  against  patentees  of  the  Government  prior  to  Act  of 
1866,  1076. 

lights  of,  limited  to  quantity  actually  needed  and  economically  applied 
to  a  beneficial  use,  1552. 

rights  of  prior,  to  tributaries  of  streams,  1138. 

right  to  exercise  complete  dominion,  control,  and  management  OTef 
water  rights,  1314. 

light  to  the  use  of  water  for  power  purposes,  1497. 

subsequent,  are  subject  to  rights  of  prior,  1228. 

take  actual  possession  of  the  water,  1240. 
contracts  may  be  made  settling  disputes  between,  1631, 

common  source  of  contract,  1631. 

disputes  and  compromises  favored  in  law,  1631. 

parol  contracts  valid  when,  1632. 

should  be  in  writing,  1631. 
entitled  to  damages  for  the  unlawful  diversion  of  water,  3054-3056. 

action  will  lie  for  the  unlawful  diversion  from  a  ditch,  3055. 

plaintiff  must  show  that  he  was  actually  injured  in  some  manner,  3055. 

settled  rule  of  law  that  the  prior  appropriator  is  entitled  to  damages 
,  for  the  unlawful  diversion  of  water,  3054. 

Injunctions  in  favor  of,  2931-2936. 

an  action  for  an  injunction  for  the  unlawful  diversion  of  water  in 
favor  of,  2931-2936. 
pollution,  as  against  rights  of,  2069-2073. 

any  use  which  pollutes  the  w^kter  is  an  invasion  of  the  rights  of  the 
prior  appropriator,  2072. 

appropriator  may  insist  that  water  continue  to  flow  down  to  him  with- 
out any  further  pollution,  2070. 

appropriator  must  take  water  as  he  finds  it,  2069. 

degree  of  pollution,  allowed: 

(1)  upon  the  use  or  purpose  for  which  the  water  was  appiopiated, 

2070. 

(2)  upon  the  nature  and  extent  of  the  pollution,  2070. 
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APPKOPEIATOES— (OoTitijmed) 

dJscusBion  of  pollution  by  industries,  as  against  appropriated  water 
rights,  2073. 

prior  appropriation  for  domestic  purposes,  2070. 

prior  appropriation  for  the  generation  of  power,  2070. 

prior  appropriation  for  t^  purpose  of  irrigation,  2070, 

priority  as  regards  the  pollution  of  waters,  2070. 

public  nuisance  can  not  be  maintained,  2069. 

right  of  appropriator  to  have  water  descend  to  him  in  its  pure  state, 
must  yield  in  a  certain  degree  to  the  rights  of  others,  2072. 

rule  in  Arizona  as  to  the  pollution  of  waters  appropriated,  2070. 
prescription  as  against  rights  of,  1855-1857. 

claim  by  prior  appropriation  and  adverse  possession  not  inconsistent, 
1857. 

rights  of  an  appropriator  may  be  lost  in  whole  or  in  part  by  prescrip- 
tion, 1855. 

right  to  the  use  of  subterranean  waters  may  be  acquired  by  prescrip- 
tion, 1857. 

requisites  for  acquisition  of  rights  by  prescription,  1855,  1876-1897. 

wasteful  methods  of  appropriation  by,  1542. 
by  claiming  excessive  amounts,  1542. 
by  diversion  and  use  of  water,  1542. 
effect  of  wasting  of  water  upon  land,  1542. 
who  may  be — subject  discussed,  1179-1192. 

aliens,  1186. 

corporations,  IISO,  1185. 

Indians,  1180,  1181. 

irrigation  districts,  1180. 
~     lessees,  1191. 

married  women,  1180. 

minors,  1180. 

mutual  associations,  1180,  1182. 

riparian  owners,  1182. 

several  persons,  through  the  same  ditch,  1184. 

tenants  in  common,  1180,  1182. 

persons  not  owning  soil  may,  1187. 

squatters,  1189. 

trespassers,  1190. 

United  States,  1180. 

APPtTETENANCES 

(S«e  Sau:  and  Ai<ienatioit  or  Bights) 
appurtenances — ^misceUaneous  subjects : 

certain  terms  used  indiscriminately  to  describe,  1788. 
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APPUETBNANCE8— (Conlinued) 

current  of  a  stream  can  not  be  appropriated  as  appurtenance  to  a 
water  right,  1158. 

current  of  tlie  stream  is  not  appurtenant  to  a  diversion  of  the  water 
flowing  in  the  stream,  1822. 

definition  of,  1786. 

ditch  or  canal  may  be  appurtenant  to  water  right,  1822. 
rule  in  California,  1822. 

land  may  be  sold  and  appurtenant  water  right  reserved,  1787. 

land  may  be  sold  with  water  right  as  an  appurtenance  thereto,  1787. 

sale  of  the  ditches  may  be  made  with  water  rights  as,  1726. 
.  sale  of  water  rights  with  land  when  specifically  mentioned,  1789. 

transfer  of  water  rights  as,  in  Kansas,  3385. 

water  rights  as,  under  the  National  Beelamation  Act,  2317. 
can  not  be  made  an  inseparable  appurtenance  after  the  same  is  fully 
paid  for,  2317. 

water  right  may  be  appurtenant  to  ditch,  1822.  ' 

water  right  may  or  may  not  be  an,  1336,  1786. 

water  rights  may  or  may  not  pass  with  deeds  conveying  land,  1787. 

whether  in  the  transfer  of  land  a  water  right  will  pass  as  an  appurte- 
nance is  a  question  of  fact,  1787. 
intent  of  parties  as  affecting  the  sale  of,  when  the  deed  ia  silent,  1793. 

burden  of  proof  is  upon  the  one  claiming  that  the  rights  pass  with  the 
transfer  of  the  land,  1794. 

burden  shifts  to  the  grantor  when,  1794. 

early  right  will  pass  to  the  purchaser,  which  is  necessary  to  the  com- 
plete enjoyment  of  the  property  conveyed  unless  expressly  re- 
served, 1795. 

extent  of  proof  necessary,  1794. 

in  the  absence  of  evidence  of  an  intent  to  the  contrary,  the  rights  pass 
with  the  conveyance  of  the  land,  1795. 

intention  of  the  grantor  governs,  1793. 

presumption  arises  in  favor  of  grantee  when,  1794. 

question  of  actual  consideration  paid  for  the  land  may  be  considered, 
1795. 

water  right  may  have  been  the  chief  inducement  for  the  purchase,  1795. 
not  an  inseparable  appurtenance,  1811-1820. 

Act  of  the  legislature  of  Idaho,  1814. 

Act  of  the  legislature  of  Wyoming,  1813. 

alienation  of  a  water  right  does  not  work  an  abandonment  or  for- 
feiture, 1819. 

appurtenance  "does  not  mean,  and  never  meant,  inseparable,"  1811. 

bejsause  of  the  passage  of  "inseparable  appurtenance,"  Acts,  1812. 

cases  where  land  becomes  unsuitable  for  irrigation,  1818. 

example  of  settlers,  1817. 
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APPUETBNANCES— (Co»rtt«M«d) 

from  the  standpoint  of  economical  use  and  suppieasicm  of  wsste^  1818. 

holding  of  the  Supreme  Court  of  Idaho,  1815. 

holding  of  the  Supreme  Court  of  Wyoming,  1813. 

if  specifically  described  in  deed,  grantee  takes  only  the  rights  granted, 

1811.  ^ 

influence  of  State  Engineer,  1812. 

investigations  of  the  ITnited  States  Department  of  Agriculture,  1819. 
nothing  in  the  nature  and  character  of  a  water  right  to  make  it  an 

inseparable  appurtenance  to  a  part  tract  of  land,  1811. 
provisions  of  statutes  of  some  of  the  Western  States  attempting  to 

make  water  rights  an  inseparable  appurtenance,  1811. 
right  of  alienation  of  such  property  rights  shoiild  be  allowed,  1819. 
rotation  of  the  right  should  be  allowed,  1819. 
rule  in  Arizona,  1819. 

rule  recognized  in  the  National  Beelamation  Act,  1816. 
settlers  should  be  permitted  to  change  the  place  of  use  of  water,  1818. 
statutes  of  other  States  similar  to  Idaho  and  Wyoming,  faulty,  1816. 
upon  sale  of  part  of  tract,  grantee  takes  proportion  of  water  right, 

1811. 
water  right  is  a  property  right  of  the  highest  order,  1812. 
water  right  is  not  an  inseparable  appurtenance  to  land,  1811. 
water  right  may  or  may  not  be  an  appurtenance,  1811. 
water  rights  a  property  right,  1819. 
where  water  right  an  inseparable  appurtenance,  much  water  wasted, 

1819. 
Bale  of  water  rights  as,  to  land  in  general,  1790. 

intention  of  the  grantor  determined  from  the  express  terms  of  the 

deed,  1790. 
it  depends  upon  the  terms  of  the  deed,  1790. 
purchaser's  intention  can  in  no  way  control,  1790. 
rule  in  California,  1792. 
rule  in  Colorado,  1793. 
terms  as  expressed  in  a  written  instrument  can  not  be  varied  in  the 

parol  testimony,  1791. 
I  water  right  can  not  be  described  with  the  same  degree  of  accuracy  as 

can  land,  1791. 
when  a  deed  is  silent  or  ambiguous,  surrounding  facts  may  be  con- 
sidered, 1790. 
sale  of  water  rights  when  included  in  the  word  "appurtenances,"  1796. 
all  water  rights  pass  which  were  actually  appurtenant  to  the  land 

unless  specifically  reserved,  1796. 
as  to  what  are  actual  appurtenances,  is  a  question  of  fact,  1796. 
grantor  may  sell  land  separate  and  apart  from  the  wliter  right,  1797. 
rule  in  States  that  have  the  statutory  or  short  form  of  deeds,  1798. 
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APPUBTENANCES— (ConMfwea) 

statutory  or  short  form  of  deed  carries  appurtenances  as  though  men- 
tioned, 1798. 

watej  right  is  not  an  inseparable  appurtenance,  1797. 

water  right  passes  with  other  appurtenances  to  the  land,  1796. 
Bale  of  water  rights  when  not  described  or  included  in  the  word  "appurte- 
nance," 1798. 

general  rule  as  to  transfers  and  those  under,  1798. 

in  order  to  have  the  water  right  or  any  portion  thereof,  it  must  be 
specifically  reserved,  1800. 

rule  applied  in  case  of  riparian  rights,  1800. 

rule  applied  where  right  was  acquired  under  the  Arid  Region  Doctrine 
of  appropriation,  1800. 

rule  in  Colorado,  1801,  1802. 

rule  in  Oregon,  1799. 

rule  of  the  Supreme  Court  of  the  United  States,  1799. 

unless  water  right  is  speeifieally  reserved  it  passes  to  the  grantee  with 
the  land,  1798. 

water  right  as  an  incident,  goes  with  the  principal  thing,  1799. 

word  "appurtenance"  is  not  necessary  to  conveyance  of  easement  of 
a  water  right,  1799. 
■hares  of  stock,  representing  water,  2666. 

attempt  made  by  corporations  to  make  water  rights  appurtenant  to 
specific  tracts  of  land,  2667. 

eases  of  sale  of  water  rights  for  delinquent  assessments,  2667. 

general  rule  of  law  that  shares  of  stock  in  mutual  water  corporations 
are  not  appurtenances,  2667. 

rule  in  CaUfomm,  2668. 

such  shares  are  transferred  by  transfer  on  the. books  of  the  company, 
2667. 
water  rights  when  in  fact  appurtenances  to  land,  1803. 

burden  of  proof  upon  the  one  asserting  claim,  1809. 

passes  with  the  transfer  of  mining  property  unless  specifically  re- 
served, 1808. 

provisions  of  the  statutes  of  some  States  relative  to  water  rights  as 
appurtenances,  1806. 

rule  in  California,  1807. 

rule  in  Montana,  1809. 

rule  where  water  rights  are  represented  by  stock  in  cprporations,  1807. 

rule  under  the  Arid  Region  Doctrine  of  appropriation  as  to  water 
rights  appurtenant  to  mills,  1809. 

rule  under  the  common  law  as  to  water  appurtenant  to  mills,  1809. 

rule  where  land  is  subdivided,  1118. 

sale  and   alienation  of  the  land  will  pass  the  water  right  to  the 
grantee  as  an  appurtenance,.  1804. 
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APPUETENANCBS— (Continued) 

there  must  be  land  to  be  irrigated  in  order  for  water  to  be  appurte- 
nant, 1808. 

water  often  essential  to  the  working  of  a  mine,  1808. 

water  right  and  ditches  appurtenant  only  to  such  parts  of  a  large 
tract  as  have  been  actually  irrigated,  1806. 

water  right  becomes  appurtenant  to  land  where  necessary  for  irriga- 
tion, 1804. 

water  right  can  not  become  an  inseparable  appurtenance  to  land,  1806. 

water  right  deemed  appurtenant  to  mining  claim,  1808. 

water  rights  essential  for  the  generation  of  power  appurtenant  to 
power  plants,  1810. 

water  right  may  become  appurtenant  to  unreserved  public  lands  of  the 
United  States,  1805. 

water  right  passes  to  the  mortgagee  with  the  mortgage  of  the  land, 
1805. 

water  used  by  mills  when  appurtenant,  1809. 

water  used  for  mining,  1808. 

"AECHIMEDEAN  SCREW" 

a  native  device  for  raising  water  in  Egypt,  134. 

AEID  LANDS 

and  desert  lands  distinguished,  8. 

disposal  and  the  settlement  of,  as  stated  by  President  Boosevelt,  2238-2240. 
many  acres  lying  wild  and  uncultivated,  1470. 

statement  by  the  Circuit  Court  of  Appeals  relative  to  the  settlement  of, 
2236. 

AEID  REGION 

extent  of,  in  the  United  States,  399. 
greater  portion  of  acquired  from  Mexico,  634. 
of  the  United  States,  398. 
population  of,  400. 

ARID  REGION  DOCTRINE  OP  APPROPRIATION 
(See  WoEKS) 
appropriation  of  water  under  as  against  congressional  grants — subject  dis- 
cussed, 1405-1415. 
priority  gives  the  better'  right  between  appropriators  and  grantees, 

1409. 
rights  of  prior  appropriators  against  rights  of  grantees,  1411. 
rights  of  prior  grantees  of  Government  to  waters,  1408. 
grants  to  States,  affecting  water  rights,  1414. 
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AEID  EEGION  DOCTEINE  OF  APPROPEIATION—( Coniinwed) 

appropriations  as  against  riparian  rights — subject  discussed,  1416-1447. 
appropriations  made  prior  to  riparian  rights  gave  better  title  than 

before  statute,  1420. 
appropriations  made  prior  to  riparian  rights  give  better  title  after 

statute,  1424. 
effect  of  Desert  Land  Act,  of  1877,  upon  riparian  rights,  1432. 
mixed  rights  on  the  same  stream,  1435-1447. 
priority  also  gives  the  better  right  between  appropriators  and  riparian 

owners,  1419. 
riparian  rights  vested  prior  to  appropriation  give  better  title,  1428. 
two  doctrines  may  exist  in  same  stream,  1417. 
vested  riparian  rights  in  States  abrogating  common  law  rule  are  not 

affected,  1431. 
Arid  Eegion  Doctrine  of  appropriation — ^miscellaneous  subjects: 
as  against  riparian  rights,  1029-1035. 

as  affecting  the  rights  to  the  waters  of  interstate  streams,  2216. 
beneficial  use  of  water  under,  1193. 

California  and  Colorado  theories  as  to  legal  right  distingruished,  1099. 
California  and  Colorado  theories  as  to  legal  right  fully  discussed, 

1099-1124. 
California — present  condition  in,  1023. 
classification  of  rights  under,  1387. 
common  law  deemed  inapplicable  to  many  of  the  Western  States, 

1012-1025. 
conflict  between,  and  the  common  law  of  riparian  rights,  1865. 
doctrine  of  relation  as  applying  thereto — subject  discussed,  1284-1310. 
does  not  apply  to  surface  waters  proper,  518. 
enjoyment  of  the  right  of  priority  under,  1361. 
enjoyment  of  subsequent  appropriations,  1376. 
fixing  priority  under,  1352. 

intermediate  or  temporary  appropriations  under,  1374. 
irrepressible  conflict  between,  and  the  common  law  of  riparian  rigljts, 

1047. 
is  in  derogation  of  the  common  law,  1009. 
means  of  the  use  of  the  water  and  character  of  the  works — subject 

discussed,  1448-1468. 
Nebraska  Court,  upon  history  of,  1042. 

no  rights  under,  can  be  acquired  to  diffused  percolating  waters,  2157. 
opinion  of  author  as  to,  1035. 
origin  of  priority  of  right  under,  1345. 
permits  no  tacking  of  rights,  1373. 

practical  workings  of,  as  against  riparian  rights,  1029-1035. 
prefeienoe  right  for  domestic  purposes  mider,  1383. 
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ABID  EEGION  DOCTRINE  OP  APPEOPEIATION— (Continued) 

prior  appiopriator's  right  to  take  all  the  water  of  the  Btream,  1355- 

1361. 
priority  as  between  different  uses,  1380. 
priority  as  affected  by  constitutional  or  statutory  preference  rights, 

1381. 
question  as  to  the  right  to»adopt,  left  entirely  to  the  StateSj  1025. 
reasonable  use  governs  irrespective  of  irrigated  lands,  787. 
rights   acquired   under,   may   be   lost   by   prescription — subject   dis- 
cussed, 1848-1899. 
rights  of  the  prior  appropriator  under,  1346. 
rights  of  way  over  public  domain — subject  discussed,  1638-1718. 
rights  to  water  as  between  appropriators — subject  discussed,  1344- 

1404. 
rights  which  may  be  acquired  under  to  subterranean  or  underground 

water  courses — subject  discussed,  2097-2118. 
rotation  or  use  of  the  accumulated  flow  under,  1379. 
rule  as  to,  left  entirely  to  the  respective  States  to  decide,  1025-1029. 
rule  under,  as  to  the  passing  of  water  rights  as  appurtenances,  1809. 
sale  and  alienation  as  against  riparian  rights — subject  discussed,  1760- 

1847. 
spread  of  the  doctrine  through  the  Western  States  and  Territories, 

1053. 
theory  of  granting  preference  rights  under,  1385. 
liistory  of — subject  fuUy  discussed,  1037-1097. 
Act  of  Congress  of  July  26,  1866,  1064. 
Acts  of  Congress  must  not  be  construed  as  an  absolute  dedication  of 

aU  waters  for  appropriation,  1095. 
Act  of  July  9,  1870,  1074. 
all  beneficial  uses  given  equal  footing,  1056. 

all  patents  may  be  subject  to  vested  rights  by  Act  of  July,  1870,  1074. 
attempted  preference  as  given  to  mining,  1054. 
California  Act  of  1851,  1046. 

California  decisions  based  upon  presumption  of  grants,  1060. 
cause  of  the  passage  of  the  Act  of  1866 — Court  decisions,  1073. 
character  of  the  immigrants  to  CaUfomia,  1039. 
character  of  title  of  claims,  1059. 
construction  of  Acts  of  1866  and  1870,  1076-1086. 
construction  of  Desert  Land  Acts  confirms  right  of  appropriation, 

1091. 
decisions  of  court,  judicial  and  legislative,  1057. 
decisions  of  the  Supreme  Court  of  the  United  States,  upheld  Act  of 

Congress  of  1866^  1069-1073. 
Desert  Land  Act  of  March  3,  1887,  1089. 
Desert  Land  Act  of  March  3,  1891,  1089. 
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ABU)  EEGION  DOCTEINE  OF  APPEOPBIATION— (ConMnited) 

discovery  of  gold  in  California,  1038. 

early  court  decisions  against  doctrine,  1047. 

early  court  decisions  in  favor  of  doctrine,  1049-1052. 

effect  of  Acts  of  Congress  upon  title  to  proprietors,  1086. 

history  of  passage  of  the  Act  of  Congress  of  July  26,  1866,  1065-1073. 

introduction  of  element  of  priority,  1043. 

later  Acts  of  Congress,  confirming  doctrine  of  appropriation,  1093. 

mining  rules  and  regulations,  1040. 

presumed  grant  consisted  simply  in  the  forbearance  of  the  Govern- 
ment, 1062. 

result  of  the  doctrine  of  appropriation,  1096. 

Senator  William  M.  Stewart's  rule  for  Act  of  July  26,  1866,  1066. 

spread  of  the  California  doctrine,  1053. 

settled  rule  before  any  Act  of  Congress,  1053. 

State  regulations  as  the  result  of  Acts  of  1866  and  1870,  1086. 

States  adopting  Arid  Eegion  Doctrine  of  appropriation,  1088. 
methods  of  appropriation  without  code — subject  discussed,  1212-1265. 

by  diversion  and  actual  use,  1260. 

Consummating  Act,  1250-1259. 

diversion  of  water — ^must  be  actual,  1242-1250. 

intent  to  apply  to  some  beneficial  use,  1216-1222, 

notice  of  intent,  1222-1233. 

physical  acts  other  than  notice,  1233. 

there  must  be  an  actual  use  of  the  water  appropriated,  1260. 

works  must  be  completed  when,  1241. 

works  necessary  must  be  constructed,  1234-1241. 
municipal  corporations,  2583. 

appropriation  of  water  by  cities  and  towns  for  their  use  and  their 
inhabitants,  2583-2586. 
nature  and  character  of  a  water  right  under — subject  discussed,  1311-1343. 

not  necessary  that  they  should  be  owners  of  the  soil,  1187. 

unreasonable    diligence   in   consummation   of   appropriation — subject 
discussed,  1266-1283. 
physical  cause  of  doctrine,  1011-1025. 

cause  of  change  of  rule  in  Nevada,  1020. 

common  law  deemed  inapplicable,  1012-1024. 

present  condition  in  California,  1028. 

unequal  rainfall  over  the  country,  1011. 
purpose  of  the  appropriation — subject  discussed,  1193-1211. 

for  all  mining  purposes,  1198. 

for  aU  municipal  purposes,  1200. 

for  beneficial  uses,  1193. 

for  domestic  purposes,  1195. 

for  health,  recreation,  and  beauty,  1201. 
252 — ^Kinn.  on  Irr. 
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ARID  EEGION  DOCTRINE  OF  APPEOPEIATION— (ContMwed) 

for  irrigation,  1196. 

for  lawns  and  parks,  1201. 

for  various  uses  generally  discussed,  1194, 

for  railroad  use,  1204. 

for  making  ice,  1204. 

for  the  furnishing  of  power,  heat,  and  light,  1199. 

for  the  propagation  of  fish,  1205. 

for  the  sale  of  water,  1208. 

for  temporary  uses,  1207. 

for  storage,  1209. 

water  can  not  be  appropriated  for  drainage,  1206. 

water  can  not  be  appropriated  for  mere   speculation  and  monopoly, 
1210. 
subsequent  or  junior  appropriators — rights  under,  1362-1373. 

appropriator  limited  to  water  actually  needed  and  applied,  1369. 

rights  of  subsequent  as  against  those  of  prior  appropriators,  1366. 

subsequent  periodical  appropriations,  1369. 
two  theories  as  to  legal  right — subject  fully  discussed,  1098-1124. 

California  and  Colorado  theories  distinguished,  1099. 

California  theory — title  based  on  grant  from  the  Government,  ilOO- 
1105. 

CaUfomia  theory — ^riparian  rights  based  on  grant  from  the  Govern- 
ment, 1102. 

Colorado  theory  of  State  ownership,  1105,  1106,  1109. 

conclusions  as  to  the  two  theories,  1112-1124. 

other  States  following  Colorado  rule,  1106. 
what  it  is — defined,  1005-1011. 

definition,  1007. 

in  derogation  of  the  common  law,  1009. 

Judge  Hawley's  definition  and  description,  1007. 
what  waters  can  not  be  appropriated,  1158. 

current  of  the  stream  as  appurtenant  to  the  water  right,  1158. 

surface  waters,  1148. 

waste  water,  1150. 

waters  reserved  by  the  Government,  1159. 

waters  reserved  by  the  Government  for  use  on  Indian  reservationfl,  1161. 

waters  from  artificial  channels,  1152. 
what  waters  may  be  appropriated — subject  discuased,  1125-1164. 

artesian  waters,  1148. 

developed  water,  1148. 

excess  water,  1149. 

flood  or  storm  waters,  1142. 

international  waters,  1157. 

interstate  waters,  1156. 


INDEX.  4019 

References  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  11,  pp.  1098-2194; 
Volume  III,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

ABID  EBGION  DOCTRINE  OF  APPROPRIATION— (Co»tMMt«d) 
*         nayigable  waters,  1154. 
seepage  water,  1147. 

subterranean  or  underground  waters,  1147. 
surface  waters,  as  such,  can  not  be  appropriated,  1145. 
surplus  water,  1149. 
waste  water,  1150. 

waters  flowing  entirely  upon  private  lands,   1130. 
waters  flowing  over  the  public  .lands  of  the  United  States,  1127. 
waters  flowing  over  partly  public  and  partly  private  lands,  1130. 
waters  flowing  over  the  public  lands  of  a  State,  1133. 
waters  of  springs,  1134. 

water  from  canyons,  gorges,  and  ravines,  1142. 
waters  of  streams  or  water  courses,  1126. 
waters  of  surface  tributaries,  1137. 
waters  of  lakes  and  ponds,  1139. 
waters  of  sloughs,  1142. 
watery  on  National  forests,  1156. 
who  may  appropriate  water — subject  discussed,  1179-1192. 
aliens,  1186. 

corporations,  1180,  1185. 
Indians,  1180,  1181. 
irrigation  districts,  1180. 
lessees,  1191. 
married  women,  1180. 
minors,  1180. 
mutual  associations,  1180. 
riparian  owners,  1182. 
squatters,  1189. 
several  persons  may  make  appropriations  in  severalty  in  same  ditch, 

1184. 
tenants  in  common,  1180,  1182. 
trespassers,  1190. 
United  States,  1180. 

ARID  STATES 

(See  Arid  Region  Docteine  of  Appropriahom) 
rule  as  to  diversion  of  water  on  private  lands,  1168. 
States  classified  as,  872,  1088. 

statutes  fixing  the  period  for  the  acquisition  of  right  by  prescription,  1850. 
common  law  rule  modified  to  meet  needs,  1850. 
principal  modification  is  the  period  of  time,  1850. 
period  greatly  varies  in  the  different  jurisdictions,  18S0. 
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ARIZONA 

Arizona — ^miscellaneouB  subjects:  • 

abrogated  common  law  of  riparian  rights,  872,  1088. 

"Acequia  of  the  painted  rQcks,"  a  prehistoric  canal  in,  121. 

Act  of  Tebruary  18,  1909,  extending  the  Carey  Law,  2392. 

cities  and  towns  of,  succeeding  to  pueblo  rights,  2591. 

Desert  Land  Law  applies  to,  2345. 

ditch  company  deemed  merely  to  be  the  carrier  of  water  in,  2655. 

early  irrigation  in,  102,  114,  123. 

enlarged  Homestead  Act  extends  to,  2380. 

has  doctrine  of  appropriation,  871,  1088. 

in  certain  portions  of,  cultiTation  depends  upon  storage  of  water,  1470. 

irrigation  by  different  Indian  tribes  in,  445. 

law  as  to  community  ditch  or  "public  acequia,,'.'  2627. 

Mesa  Canal  and  ancient  work  in,  120. 

Mexico  pueblo  rights  in,  996. 

partial  dedication  of  waters  by  the  statute,  652. 

prescriptive  period  for  the  acquisition  of  water  rights,  1851. 

reservation  of  power  sites  in,  by  the  United  States,  1490. 
i    reservation  to  the  United  States  of  power  sites  in  the  Enabling  Act 
j        of,  725. 
1     right  of  individual  to  condemn  land  for  ditches  and  canals,  1919. 

riparian  rights  in  Arizona,  abrogated,  3166. 

rule  as  to  beneficial  use  of  water,  1550. 

rule  as  to  measure  of  damages  for  injuries  to  crops,  3139. 

rule  as  to  parties  in  actions  for  damages,  3103. 

rule  as  to  reasonable  diligence  in,  1275. 

rule  as  to  sale  of  water  rights,  1819. 

rule  in,  as  to  leasing  of  water  rights  without  land,  1835. 

skill  with  which  ancient  works  in,  were  constructed,  125. 

statement  of  difficulties  from  ownership  and  control  of  water  by  ten- 
ants in  common,  2661. 
constitutional  provisions,  3157,  3158. 

abrogating  the  common  law  doctrine,  3157. 

conferring  authority  upon  the  corporation  commission  to  regulate  the 
water  rates,  3157. 

defining  the  existing  rights,  3157. 
'    relating  to  the  sale  of  lands,  3158. 

reservation  to  the  United  States  in  the  Enabling  Act,  3158. 
eritieisms  of  the  Arizona  laws,  3158. 

adjudication  of  existing  rights  left  entirely  to  the  equity  courts,  3159. 

early  legislation  of  both  Territories  largely  followed  the  old  Spanish 
and  Mexican  laws,  3159. 

in  New  Mexico  many  of  the  old  laws  abrogated  by  the  water  code, 
3159. 
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ASIZO'NA— (Continued) 

irrigation  in  the  State,  3155,  3156. 

area  of  State  under  irrigation  largely  confined  to  Gila  Basin,  3156. 

census  report  of  1910  regarding  irrigation  in  the  State,  3156,  3157, 

climate  not  unlike  the  shores  of  the  Mediterranean,  3155. 

drainage  area  of  the  Colorado  River,  3156. 

method  of  applying  the  water  in  irrigation,  3156. 

operations  of  the  National  Reclamation  Service  Projects,  3156. 

storage  reservoir  sites,  3156. 

vith  irrigation,  Arizona,  is  capable  of  sustaining  a  dense  population, 
3155. 

without  irrigation,  Arizona  is  a  semi-tropical  desert,  3155. 
particular  features  of  the  State,  3154. 

climate  of  the  State,  3154,  3155. 

division  of  the  surface  of  the  State,  3154. 

river  systems  of  the  State,  3155. 

oldest  irrigation  region  within  the  limits  of  the  United  States,  3154. 

precipitation  and  rainfall  of  the  State,  3155. 

territory   covered   by   State   has  been  inhabited  by   three   races   of 
people:     3154. 

(1)  prehistoric  race,  3154. 

(2)  modern  Indians,  3154. 

(3)  race  of  the  white  man,  3154. 

price  fixed  for  sale  of  lands  in,  under  the  Enabling  Act,  2274. 

lands  to  be  relinquished  by,  to  the  United  States  for  Government 
projects,  2274.    . 
■tatntory  laws  relating  to  waters  and  water  rights,  3159-3166. 

appropriation  of  water,  3160. 

criminal  statutes  relating  to  waters,  3165,  3166. 

declaration  as  to  the  rights  of  appropriation,  3160. 

declaration  as  to  the  title  of  water,  3159,  3160. 

ditches  and  canals  and  rights  of  way  therefor,  3162,  3163. 

made  unlawful  to  obstruct  the  flow  of  the  stream  by  works,  when,  3160. 

method  of  appropriation,  3161. 

method  of  appropriation  simple  and  somewhat  antiquated,  3160. 

notices  of  appropriation  must  be  posted,  3160. 

overseers  of  aeequias  or  public  ditches,  3163,  3164. 

reservoir  rights  in  Arizona,  3161. 

water  corporations  and  companies,  3164,  3165. 

works  must  be  constructed  within  a  reasonable  time  after  notice,  3160. 

ABKANSAS 

part  of  the  Louisiana  Purchase,  672. 

title  to  beds  of  fresh  water  navigable  rivers  in,  543. 
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AEMENIA 

beginning  of  irrigation  in,  102. 
modem  irrigation  in,  262. 

"AETIPICIAL"  WATER 

(See  "Dbteloped"  Watee;  Stjbteeraneak  Waters) 
definition  of,  2186.  « 

description  of,  2186. 
general  characteristics  of,  2186,  2187. 
rights  to,  2187. 

AETIPICIAIi  WANTS 

distinguished  from  natural  wants,  854. 

irrigation  under  the  common  law  classified  as,  857. 

use  of  water  for,  at  common  law,  must  be  reasonable,  831. 

use  of  water  for  irrigation  at  common  law  is,  854. 

use  of  water  for  profit,  comfort,  trade,  or  improrement  is  use  for,  832. 

ABTIFICIAL  WATEE  COTJESBS 
defined,  514. 

include  all  man-made  ditches  and  canals,  etc.,  514. 
Oregon  rule,  910. 

principal  characteristic  is  their  artificial  construction,  514. 
rights  to  waters  of,  909. 
riparian  rights  do  not  attach  to,  803,  909. 
waters  of  can  not  be  appropriated,  1153. 

AETESIAN  BELTS  OR  BASINS 

(See  Abtesian  Waters  ;  Artesian  Wells  ;  PBRCoLATiua  Waters) 
acquisition  of  the  right  to  the  use  of  waters  of,  2125-2148. 
appropriations  of  waters  from  artesian  basins,  2139-2144. 
correlative  rights  to  the  waters  of  artesian  basins,  2132-2138. 
no  riparian  rights  to  the  waters  of  artesian  basins,  2138. 
power  of  legislature  to  regulate  the  use  of  water  from  artesian  basins, 

2128. 
rights  acquired  hj  grants,  2144,  2145. 
characteristics  of,  2120-2123. 

artesian  basins  usually  lie  at  considerable  depth  from  the  surface,  2120. 
oonditons  in  many  sections  of  the  country  investigated,  2122. 
conditions  which  render  the  obtaining  of  artesian  water  possible,  2121. 
courts  may  take  judicial  notice  of  the  question  of  the  source  of  supply 

of  artesian  wells,  2121. 
definition'  of,  2120. 

Slustiation  of  stratification  of  rock,  2121. 

old  idea  that  waters  were  from  subterranean  channels, .  eaTenia^  or 
lakes  has  long  since  been  abaiidoned,  2121. 
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ARTESIAN  BELTS  OR  BASINS— (Continued) 

reports  of  the  Reclamation  Service  upon,  2122. 
stratification  is  an  essential  diaracteristio,  2120. 
under  the  Reclamation  Act,  Secretary  is  instructed  to  make  examina- 
tions and  locate  artesian  basins,  2122. 
word  "belt"  is  indefinite  and  refers  simply  to  the  region  or  section 
of  the  country,  2120. 
formation  of,  2091. 

loss  of  rights  to  waters  of,  2146,  2147. 
by  abandonment,  2146. 
by  estoppel,  2146. 
prescription,  2146. 

ARTESIAN  WATERS 
(See  Artesian  Basins;  Artesian  "WjSlls;  Percolatino  Waters) 
acquisition  of  rights  to,  by  grants,  2144,  2145. 

construction  of  grant  of  artesian  waters,  2145. 

grant  of  artesian  waters  from  an  abandoned  well  passes  no  title,  2145. 

right  may  be  acquired  by  grant  to  the  use  of  artesian  waters,  2144. 

right  of  grantee  must  be  determined  from  the  construction  of  the  in- 
strument where  its  terms  are  equal,  2144. 

rule  in  California,  2145. 

rule  of  instruction  where  instrument  is  ambiguous  and  uncertain,  2144. 
appropriation  of,  on  pubUe  lands,  2139-2144. 

appropriator  can  not  enter  the  land  after  entry  for  purposes  of  devel- 
oping additional  weUs,  2141. 

appropriators  entitled  to  use  their  share  of  the  waters,  2142. 

appropriator  takes  water  at  the  starting  point  or  at  the  mouth  of 
the,  2140. 

artesian  well  is  but  an  artificial  means  of  diversion,  2143. 

doctrine  of  appropriation  superseded  by  doctrine  of  correlative  rights, 
2141. 

each  State  has  the  right  to  adopt  such  rule  as  it  sees  fit  governing 
waters  within  its  jurisdiction,  2141. 

effects  of  Acts  of  Congress  of  1866  and  1870  upon  appropriation,  2140. 

effect  of  doctrine  of  correlative  rights  upon  doctrine  of  appropriation, 
2141. 

in  other  words,,  a  stream  of  water  must  be  discovered  and  must  be 
produced,  2140. 

it  is  only  after  the  waters  have  been  brought  to  the  surface  that  they 
can  be  appropriated,  2139. 

no  appropriation  of  waters  untapped  may  be  made,  2139. 

no  exclusive  use  of  the  water  based  upon  priority  under  doctrine  of 
correlative  rights,  2141. 

notice  of  appropriation  followed  by  reasonable  diligence,  vaUd,  2140. 
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AETESIAN  WAT'EBS— {Continued) 

right  of  homestead  entryman  subject  to  appropriation   of  artesian 

waters,  2141. 
rule  in  California,  2142,  2143. 
State  has  the  right  to  adopt  rule  of  correlative  rights  of  artesian 

basins,  2141. 
State  may  adopt  the  Arid  Eegion  Doctrine  of  appropriation,  2141. 
stream  of  unappropriated  water  from  artesian  well  may  be  appiopn- 

ated,  2140. 
artesian  waters — miscellaneous  subjects: 

belong  in  general  to  a  distinct  class  of  percolating  waters,  2119,  2100. 

classified,  466,  471. 

contracts  to  sink  artesian  wells  include  not  only  tha  hole  but  tht  watm, 

2147. 
definition  of,  2120. 
may  be  appropriated  when,  1148. 
no  riparian  rights  to  artesian  basins,  2138. 
preUminary  injunctions,  if  at  all,  will  be  granted  only  npon  tlM  ekav- 

est  showing,  2927. 
rule  in  Washington,  2148. 
subject  discussed,  2119-2148. 
conservation  of  artesian  waters,  2126-2128. 

artesian  waters  are  not  inexhaustible,  2126,  2128. 

it  may  take  years  to  replenish  artesian  waters,  2127. 

laws  of  the  Western  States  providing  for  protection  of  artesian  wsteM, 

2128. 
loss  of  artesian  waters  may  be  obviated,  2127. 
many  wells  run  dry,  2126. 
more  important  that  artesian  waters  should  be  conserved  than  it  is  that 

the  waters  of  surface  streams  should  be  used  without  waste,  2126, 

2129. 
rules,  the  result  of  scientific  investigations,  2128. 
some  of  the  States  have  been  negligent,  2128. 
three  principal  restrictions  adopted  to  prevent  the  loss  of  artesian 

waters:     2127. 

(1)  every  drill  hole  in  an  artesian  basin  should  be  properly  eased, 

2127. 

(2)  every  artesian  well  when  not  in  use  should  be  securely  dosed, 

2127. 

(3)  every  abandoned  drill  hole  in  an  artesian  basin  should  be  com- 

pletely filled  with  impervious  material,  2128. 
correlative  rights  not  the  rule  in  all  jurisdictions,  2135-2138. 

English  rule  treats  all  underground  waters  not  filling  in  cbannab 

defined  and  known,  as  mere  percolations,  2136. 
rule  in  Wisconsin  against  correlative  rights,  2138. 
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AETBSIAN  WATEKS— (Continued) 

rule  in  Texas  against  correlative  rights,  2138. 
rule  of  correlative  rights  adopted  in  Minnesota,  2137. 
rule  of  some  of  our  courts,  2136. 
correlative  rights  to,  2132-2138. 

boundary  lines  do  not  keep  out  the  underground  waters,  2132. 
common  law  rules  governing  surface  streams  do  not  apply,  2135. 
early  rule  as  to  artesian  waters  treated  as  percolations,  2132. 
early  rule  modified  by  more  equitable  rule  of  correlative  rights  of  all 

owners,  2133. 
for  a  land  owner  to  draw  oft  unlimited  quantities  of  water,  draws 

from  the  lands  of  his  neighbors,  2132. 
limitations  of  the  use  of  artesian  waters  under  the  rule  of  correlative 

rights,  2133. 
modern  authorities  by  no  means  unanimous  in  adoption  of  modified 

rule,  2134. 
more  modem  rule  governing  the  drawing  ofE  and  use  of  artesian 

waters,  2132. 
one  land  owner  may  entirely  drain  such  waters  from  the  lands  of  his 

neighbors,  2133. 
origin  and  cause  of  the  doctrine,  2132. 
rule  adopted  in  many  States,  2134. 
rule  applies  to  other  percolating  waters,  2134. 
rule  applies  to  the  waters  of  artesian  basins,  2133. 
rule  of  correlative  rights  applies  to  all  percolating  waters  except  dif- 
fused percolations,  2133. 
rule  of  priority  of  right  does  not  apply,  2135. 
water  is  constantly  seeking  its  level,  2132. 
water  never  remains  stationary  or  fixed,  2132. 
in  general,  2119. 

artesian  belts  or  basins,  2120-2123. 

artesian  waters  differ  materially  from  ordinary  percolations,  2120. 
artesian  wells — origin  and  definitions,  2123-2125. 
derived  from  rain  and  melted  snow,  which  passes  underground,  2119. 
effect  of  the  sinking  of  surface  streams,  2120. 
formation  of  artesian  belts  or  basins,  2120. 
second  main  class  of  subterranean  waters,  2119. 
these  waters  stand  in  a  class  by  themselves,  and  are  so  treated,  2120, 
water  kept  underground  by  thick  strata  of  impervious  rock,  2120, 
loss  of,  2146. 

by  abandonment,  2146. 
by  estoppel,  2146. 
by  prescription,  2146, 
power  of  the  Legislature  to  regulate  the  use  of,  2128-2132. 

adoption  of  the  rule  of  correlative  right  to  artesian  waters,  2132. 
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AETESIAN  WATEES— (Continued) 

by  regulating  the  amount  of  water  which  may  be  drawn  off,  they  may 
be  made  practically  inexhaustible,  2129. 

comes  within  the  police  power  of  the  State,  2130. 

contrary  rule  of  Wisconsin,  2131. 

drawing  off  the  waters  draws  from  all  the  owners,  2129. 

legislation  restricting  wasting  and  use  of  gas  and  oil  is  analogou, 
2130. 

it  is  a  matter  of  public  interest  that  these  waters  be  not  wasted,  2129. 

legislative  Acts  apply  to  the  right  to  the  use  of  waters  which  is  com- 
mon to  a  large  portion  of  the  community,  2130. 

legislative  Acts  of  a  number  of  the  States,  2129. 

necessity  to  conserve  the  supply  of  artesian  waters,  2129. 

power  of  the  Legislature  to  regulate  the  Sow  of  artesian  weUs,  2129. 

right  to  the  use  of  property  which  is  common  to  all  owners  is  a  mattei 
of  public  concern,  2130. 

rule  in  California  relating  to  artesian  waters,  2131. 

rule  of  the  Supreme  Court  of  the  United  States  as  to  gas  and  oil,  2130. 

State  Legislature  has  the  power  to  regulate  the  use  of  artesian  waters, 
2130. 

these  waters  do  not  belong  to  a  single  land  owner,  2130. 

waste  of  artesian  waters  may  be  prevented  by  legislation,  2130. 

waters  lie  under  large  tracts  of  land  owned  by  many,  2129. 

whenever  land  owner  exceeds  a  reasonable  use,  he  is  appropriating 
that  which  belongs  to  others,  2129. 
use  and  value  of,  2125. 

artesian  water  helps  out  the  surface  supply,  2126. 

artesian  waters  not  so  desirable  for  irrigation  as  the  waters  of  streams, 
2125. 
,    condition  of  lands  of  many  of  the  valleys  in  the  Bocky  Mountains, 
2125. 

conservation  of  artesian  waters,  2126. 

example  of  reclamation  by  artesian  waters  in  the  Sahara  Desert,  2125. 

expense  of  keeping  flow  of  artesian  waters  comparatively  small,  2126. 

in  certain  portions  of  the  country  artesian  water  is  of  great  value, 
2125. 

in  many  instances  land  would  be  practically  valueless  if  not  for  arte- 
sian water,  2125. 

no  silt  is  carried  by  artesian  waters,  2125. 

situation  in  South  Dakota,  Southeastern  Washington,  and  Southern 
Oregon,  2125. 

some  waters  unfit  for  irrigation,  2125. 

waters  oftentimes  carry  a  quantity  of  mineral  salts,  2125. 
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AETESIAN  WELLS 
(See    Artesian    Belts    oe    Basins;    Abtbsian    Watebsj    Pbboolatins 
Waters) 
artesian  wells — miscellaneous  subjects: 
common  source  of  water  supply,  48. 
definition  of,  2123. 
may  be  abandoned,  1987. 
origin  of,  2123. 

penalties  prescribed  for  wasting  water  from,  1622. 
reclamation  of  lands  by,  2093. 
result  from  what,  2093. 
characteristics  of,  2123-2125. 

artesian  wells  are  vertical  perforations  from  the  surface  of  the  earth 

down,  together  with  the  water  itself,  2123. 
cause  of  artesian  wells  in  overflowing  often  due  to  improper  casing, 

2124. 
Colorado  definition  of  artesian  wells,  2124. 

term  "artesian  well"  is  usually  used  in  its  more  popular  sense,  2123. 
waters  of  artesian  wells  distinguishable  from  ordinary  percolations, 

2124. 
waters  of  artesian  wells  all  lie  below  impervious  strata,  2124. 
well  need  not  necessarily  overflow  the  surface,  2123. 
contracts  to  sink,  2147. 

construction  of  contracts  for  the  sinking  of  artesian  wells,  2147. 

general  rules  or  contracts  applied,  2147. 

interference  with  the  performance  of  the  contract  by  the  owner  of  the 

land,  2148. 
rule  in  Washington,  2148. 
term  "artesian  well"  includes  not  only  the  hole,  but  also  implies  the 

water,  2147. 
where  one  contracts  to  sink  an  artesian  well  it  must  also  include  the 

furnishing  of  water,  2147. 
in  South  Dakota,  3569. 

corporations  for  sinking  artesian  wells,  3569. 
distribution  of  water  from  artesian  wells,  3570. 
sinking  of  artesian  wells  by  counties,  3569,  3570, 
sinking  artesian  wells  by  townships,  3570. 
rights  to  the  use  of  waters  of,  2126. 

appropriation  of  waters  from  artesian  wells,  2139-2144. 
conservation  of  the  waters  of  artesian  wells,  2126. 
correlative  rights  to  the  use  of  waters  of  artesian  wells,  2132-2138. 
more  wells  there  are  tapping  the  basin,  the  quicker  wiU  be  their  failure, 

2127,  2128. 
power  of  Legislature  to  regulate  the  use  of,  2128-2132. 


4028  INDEX. 

Beferenees  acre  to  pages.    Volume  I,  pp.  1-1097;  Volume  U,  pp.  1098-2194; 
Volume  m,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

ABTESIAN  WELLS— (Continued) 

regulation  of  artesian  wells  comes  within  the  police  power  of  a  State, 

2130. 
right  acquired  by  grants,  2144,  2145. 
rights  to  the  waters  of  artesian  wells  may  be  acquired  and  lost  by 

estoppel,  2146. 
rights  to  the  waters  of^kfftesian  wells  may  be  acquired  and  lost  by 

prescription,  2146. 
rights  to  the  waters  of  artesian  wells  may  be  lost  by  abandonment, 

2146. 
three  principal  restrictions  adopted  to   prevent  loss  from  artesian 

wells,  2127,  2128. 
statutes  of  Western  States  regulating; 
CaKfomia,  3224-3226. 
Hawaii,  3444,  3445. 
Kansas,  3397,  3398. 
New  Mexico,  3475-3477. 
Oregon,  3527,  3528. 
South  Dakota,  3569,  3570. 
Utah,  3611,  3612. 
Washington,  3632. 

AETICLBS  OP  INCOBPOEATION 
(See   CosFOBAnoNs;    Wates   Usebs'   Associations;    Cobforattons   tob 
Pbokt;  Mdtoal  Oobfobations) 
form  of,  for  water  users'  associations  acceptable  to  the  Secretary  of  the 

Interior,  2321-2324. 
mutual  water  corporations,  2672. 
duties  of  corporation,  2672. 

purpose  of  corporation  defined  by  its  articles,  2672. 
powers  of  incorporated  water  companies,  limited  by,  2640,  2642. 
rule  in  Colorado,  2644. 
rule  in  Montana,  2644. 
rule  in  Utah,  2642,  2643. 
statutes  relative  to  filing  of  articles  of  incorporation  must  be  complied 
with,  2637. 
rule  where  foreign  corporation  fails  to  file,  2637. 
no  power  to  acquire  water  rights  by  appropriation  when,  2637. 

ASIA. 

modem  irrigation  in,  various  countries  of,  262. 

ASIA  MUSrOE 

methods  of  irrigation  in,  46. 
modem  irrigation  in,  262. 
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ASPERSION  OE  SPRINKLING 
method  of  irrigation  by,  57. 

ASSESSMENTS 

irrigation  districts,  2566. 

assessments  a  lien  against  the  property,  2568. 

authority  to  make  annual  assessments,  2566. 

by  whom,  assessments  levied,  2566. 

collection  of  assessments,  2568. 

mandamus  will  lie  to  compel  officers  to  assess,  2569. 

proceedings  for  making  annual  assessments,  2566. 

proceedings  for  special  assessments,  2569. 

property,  how  assessed,  2566. 

redemption  of  property  sold  for  assessments,  2568. 

sale  of  property  for  delinquent  assessments,  2568. 

vote  necessary  when,  2569,  2570. 

what  property  assessed,  2566. 
may  be  levied  upon  outstanding  stock  of  corporationa,  2641. 
mutual  water  corporations,  2675. 

assessments  in  water  users'  associations  and  lien  upon  the  shares  of 
stock,  the  water,  and  the  lands,  2677. 

assessments  may  be  levied  upon  paid-up  stock,  2676. 

definition  as  to  lien  of  assessment  of  ordinary  corporations  for  profit, 
2678. 

difficulties  of  maintaining  water  rights  as  appurtenances  where  shares 
of  stock  representing  same  are  sold  for  delinquent  assessments,  2667. 

each  shareholder  may  be  compelled  to  contribute  a  proportion,  2675. 

laws  of  all  States  provide  for  levying  of  assessments,  2676. 

levy  and  enforcement  of  assessments,  2675. 

lien  of  assessment  is  upon  the  shares  of  stock  and  water  rights  repre- 
sented, 2678. 

main   object   of   incorporation   was   to   enforce   contribution   of   co- 
owners,  2675. 

purpose  for  the  assessment  must  be  within  the  purpose  of  the  corpora- 
tion, 2676. 

rule  in  Nebraska,  2677. 

rule  in  Utah,  2677. 

ASSIGNMENTS 

under  Carey  Act,  2415. 

provisions  in  Colorado,  Idaho,  Montana,  New  Mexico,  Oregon,  and 
Utah,  2415. 
under  Desert  Land  Law,  2374. 

can  not  be  made  to  a  corporation  or  association  of  individuals,  2376. 
must  be  made  to  one  qualified  to  make  original  entry,  2374. 
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.  ASSIGNMENTS— (Coniwted) 

under  amendatory  Act  of  1891,  assignments  of  entries  may  be  made, 
2374. 
under  National  Beclamation  Act,  2272. 

persons  who  have  made  homestead  entries  subject  to  the  Beclamation 
Act,  may  assign  the  same,  2273. 

provisions  of  Act  of  Jun*  23,  1910,  relating  to  assignments  hj  entry- 
men,  2272. 

such  assignment  subject  to  limitations,  charges,  terms,  and  conditions 
of  the  Beclamation  Act,  2273. 

"ASSIGNS" 

definition  of,  by  Colorado  court,  1628. 

ASSOCIATIONS  OF  WATEB  USEES 
(See  Water  Usees  '  Associations) 
as  organized  and  operated  in  Italy,  245-250. 

ASSUAN  EE8EBV0IE 
(See  EsTPT) 
description  of,  129,  133. 

ASSYEIA 

ancient  irrigation  in.  111. 

learned  irrigation  from  Egypt,  110. 

modern  irrigation  in,  263. 

AUSTEALIA 

authorities  empowered  to  administer  worlcs  in  Victoria,  199. 
authorities  empowered  to  construct  works  in  Victoria,  199. 
common  law  of  riparian  rights  abrogated,  1031. 
cost  of  irrigation  projects  in,  208. 
disposal  of  lands  in,  187. 

Elwood  Mead,  chairman  of  the  State  Eivers  and  Water  Supply  Commis- 
sion, of,  191. 
failures  and  successes  of  irrigation  enterprises  in,  186. 
government  of,  186. 

jurisdiction  over  lands  and  waters  in,  433. 
lessons  to  be  learned  from,  202. 
method  or  system  of  the  country,  202. 
modem  irrigation -in,  185-204. 
New  South  Wales — ^irrigation  in,  189. 
ownership  and  government  of  waters.by,  188. 
particular  features  of  the  country,  186. 
precipitation  and  rainfall  of,  185. 
public  utilities  are  owned  and  operated  by  the  public  in,  188. 
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kVaTHAU.  A— (Continued). 

Queensland — ^irrigation  in,  191., 
rights  in  natural  waters  in,  196-199. 

control  of  water  courses,  lakes,  etc.,  afiEected  by  State  works,  198. 

rights  of  the  Crown,  196. 

rights  of  private  persons,  196. 
rights  of  riparian  proprietors  limited  in,  190,  198. 
South  Australia — ^irrigation  in,  191. 
"State  Elvers  and  Water  Supply  Commission " — powers  and  authorities 

of,  199. 
temperature  of,  186. 
"Trusts" — description  of,  193. 
use  of  water  for  irrigation  in,  859. 
Victoria — ^irrigation  projects  in,  191. 
Victoria — ^laws  and  their  history,  192. 
Victoria— the  Water  Act  of  1905,  196. 

AUSTRIA 

observations  in,  as  to  influence  of  forests  upon  temperature,  71. 

AUSTEIA-HTJNGARY 

modem  irrigation  in,  261. 

AVULSION 

defined,  931. 

rule  in  California,  932. 

rule  in  Kansas,  as  to,  931. 

rule  of  common  law  as  to,  927. 

AWARDS 

(See  Adjudication  or  Watek  Eights  by  Boards) 
made  by  boards  in  the  determination  of  existing  rights,  2892-2894. 
conclusiveness  of  the  determination  by  the  board,  2897. 
enforcement  of  awards  by  board,  2898, 

AZTECS 

early  irrigation  in  Mexico,  by,  117. 
first  of  irrigation  by,  102,  123. 

B. 

BABYLONIA 

learned  irrigation  from  Egypt,  110. 

"BAG  OR  MOT" 

method  of  irrigation  by,  46. 
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BALANCE  OF  CONVENIENCB 
(See  Injunctions) 
consideration  of,  in  actions  for  injunctions,  3011-3016. 
authorities  against  such  consideration,  3010-3014. 
authorities  in  favor  of  such  consideration,  3014-3016. 
rule  in  the  case  of  Kansas  y.  Colorado,  3015.    . 
rule  in  the  Salton  Sea  ca9)ss,  3016. 

rule  of  the  United  States  Circuit  Court  of  Appeals,  3014, 
when  in  violation  of  Federal  and  State  constitutioii8|  3011. 

BANK  OF  WATBE  COTTRSES 
(See  Watee  Coubses) 
distinguished  from  litus  or  shore,  475. 

BANKS 

(See  Watek  Codese) 
definition  of,  as  given  by  Ulpian,  494. 
described,  494. 

distinguished  from  shores,  494. 
essential  characteristics  of  a  water  course,  494. 
riparian  rights  depend  upon  the  ownership  of,  760,  762. 
subterranean  water  course  with,  2099. 

BASIN  lEEIGATION 

as  practiced  in  Egypt,  132. 
flooding  land  or  check  system,  54. 

BATHING 

(See  Pollution  or  "Watees) 
is  not  an  unreasonable  use,  2061. 

BAVAEIA 

experiments  made  in,  as  to  influence  of  forests  upon  temperature,  71. 
modern  irrigation  in,  261. 

BEAMAN,  DAVID  C. 

extract  of  brief  in  Kansas  v.  Colorado,  125.' 

BED  OF  WATEE  COUESES 
(See  Watee  Coueses) 
bed  of  water  courses — ^miscellaneous  subjects; 

an  essential  characteristic  of  a  water  course,  492. 

defined,  492,  493. 

ownership  of,  of  fresh  water  navigable  rivers — ^rule  in  the  TTnited 

States,  533-541. 
ownership  of,  a  riparian  right,  761. 
ownership  of,  of  fresh  water  navigable  rivers — common  law,  531. 
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BED  OF  WATEB  COVUS^S— (Continued) 

ownership  of,  of  Great  Lakes,  529. 

ownership  of,  of  private  streams,  925. 

ownership  of,  of  tide  waters— rule  in  the  TTnited  States,  527. 

ownership  of,  of  tide  waters — under  common  law,  526. 

portion  of  the  channel  of,  492. 

right  to  the  use  of  water  does  not  depend  upon  the  ownership  of  the, 
549. 

State  may  adopt  either  rule  or  law,  539. 

subterranean  water  course  has,  2099. 

title  between  lines  of  meandered  bodies  of  water,  546. 

title  to — public  land  estates — rule  adopted,  542. 

title  to — public  land  estates — State  may  adopt  either  rule,  539. 

under  Arid  Begidn  Doctrine  of  appropriation  no   ownership  is  re- 
quired, 549. 

under  meandered  bodies  of  water — title  between  lines,  546,  547. 
common  law  followed  in — 

Arkansas,  534. 

Delaware,  534. 

Georgia,  534. 

Illiuois,  534.' 

Maryland,  534. 

New  England  States,  533. 

New  Jersey,  534. 

New  York,  537. 

North  Carolina,  536. 

Pennsylvania,  536. 

Virginia,  536. 
ownership  of,  under  small  lakes  and  ponds,  936. 

English  rule,  936. 

rule  in  the  United  States,  937. 

Western  rule,  938. 
title  to,  in  pubUe  land  States,  542-547. 

Alabama,  542. 

Arizona,  545. 

Colorado,  545. 

Florida,  543. 

Idaho,  543. 

Kansas,  544. 

Mississippi,  544. 

Missouri,  544. 

Nebraska,  544. 

Nevada,  545. 

New  Mexico,  545. 

Oregon,  545. 
263— Klnn.  on  Irr. 
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BED  OF  WATEE  COirESES—(Co»f Mined) 
Utah,  545. 
Wasliington,  545. 
Wyoming,  546. 

BELGIUM 

modem  irrigation  in,  261. 

BENEFICIAL  USE 
(See  Economical  Use  of  Water) 
all  water  must  be  beneficially  applied — subject  discussed,  1541-1624. 
appropriations  for  future  use,  1567. 

appropriations  not  always  limited  to  first  amount  used,  1571. 
at  an  early  date,  courts  had  little  knowledge  as  to  economical  use, 

1543. 
capacity  of  ditch  or  canal  as  related  to  beneficial  use,  1555-1564. 
duty  of  water  as  related  to  beneficial  use,  1593-1605. 
general  rule  is,  all  water  claimed  must  be  applied  to  a  beneficial  use  or 

purpose,  1547. 
history  of  the  early  use  of  water  by  settlers,  1541. 
measurement  of  water,  as  determining  amount  necessary,  1572-1591. 
principles  of  beneficial  use  become  each  year  more  strictly  enforced, 

1541. 
quantity  of  water  limited  by  claim,  1451. 
quantity  of  water  limited  by  special  purposes  for  which  appropriation 

is  made,  1554. 
quantity  of  water  limited  to  that  actually  applied  and  economically 

used,  1564. 
quantity  of  water  limited  to  amount  needed  and  economically  used, 

1546. 
rotation  as  related  to  beneficial  use,  1605-1611, 
rule  in  Arizona,  1550. 
rule  in  California,  1552,  1566. 
rule  in  Idaho,  1567. 
rule  in  Oregon,  1550. 
rule  in  Utah,  1550. 

scientific  investigations  tending  toward  economical  use,  1591. 
statutory  enactments  governing,  1551. 
wasteful  methods  of  settlers,  1542. 
wasting  water  not  a  beneficial  use,  1612-1623. 
beneficial  use — miscellaneous  subjects: 
all  given  equal  footing,  1056. 
consummating  act  of  an  appropriation  is  that  all  water  must  be  av- 

plied  to,  1256. 
defined,  1193. 
for  what  water  may  be  appropriated,  1193,  1211. 
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BENEFICIAL  VS'E— (Continued) 

for  which  there  may  be  an  intention  to  appropriate  water,  1218. 

intent  to  apply  water  to,  essential,  1216. 

policy  in  the  Western  States  to  utilize  aU  the  available  water,  1474. 

preference  uses  for  certain,  1057. 

rights  of  way  for  ditches  and  canals  may  be  acquired  in  connection 

with  water  right  for,  1721. 
there  must  be  an  actual,  of  the  water  appropriated,  1250-1254. 
under  modem  rule,  rights  of  both  riparian  owners  and  appropriators 

depend  upon  the  actual  beneficial  use  of  the  water,  154S. 
wasting  water  is  not,  1612-1623. 

by  application  to  land  by  extravagant  means,  1617. 

by  defective  appliances  for  conducting  water,  1616. 

by  excessive  diversion  of  water,  1614. 

duty  of  the  courts  to  suppress  the  wasting  of  water,  1622. 

influence  of  statutes  upon  wasting  of  water,  1620. 

need  of  the  suppression  of  wasting  water,  1612. 

what  acts  constitute  wasting  of  water,  1612. 

BENEFITS 
(See  Compensation  and  Damages) 
damages  to  land  taken  under  eminent  domain  offset  by,  1943. 
rule  in  Missouri,  1943. 
rule  in  Montana,  1943. 
rule  in  Tennessee,  1943. 
if  plaintiff  was  benefited  by  pollution  of  water  he  can  not  recover,  2060. 

BIBLICAL  TIMES 

early  irrigation  in,  104. 

BLAOKSTONB 

opinion  as  to  the  property  in  running  water,  770. 

BOAED  OF  INVESTIGATION 
(See  Canada) 
powers  and  authority  of,  334-342. 

"BOARD  OF  EAILEOAD  COMMISSIONEES" 
(See  Watee  Bates) 
in  Kansas,  the  power  to  fix  water  rates  is  conferred  upon  the,  2489. 

BOAEDS  AND  BITEEAtrS 

boards  and  bureaus — ^miscellaneous  subjects: 

Board  of  Control  of  Oregon — ^powers  and  dntiea  of,  3513. 
Board  of  Control  of  'Wyoming — ^powers  and  duties  of,  3649. 
Board  of  Control  under  the  Water  Power  Act  of  CaUfomia,  3180. 
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BOAKDS  AND  BV^^AVS— (Continued) 

Board  of  Water  Commissioners  of  New  Mexico — powers  and  duties  of^ 
3470. 

Board  of  Water  Oommissioners  of  North  Dakota — powers  and  duties 
of,  3487. 

Board  of  Water  Commissioners  of  South  Dakota — ^powers  and  duties 
of,  3565. 

irrigation  boards  of  arbitrators  of  Porto  Eico,  3556,  3557. 

State  Board  of  Irrigation,  Highways,  and  Drainage  of  Nebraska,  3425. 

State  Board  of  Irrigation  of  Idaho,  3356,  3357. 
duties  and  powers  of,  3356. 

State  Board  of  Irrigation  of  Nevada — powers  and  duties  of,  3444, 3445. 
Board  of  Industry,  Agriculture,  and  Irrigation — of  Nevada — ^powers  and 

duties  of,  3453,  3454. 
Board  of  Irrigation,  Survey,  and  Experiment,  of  Kansas,  3396. 

duties  of  board,  3396. 

members  of  board,  3396. 

president  of  board  to  be  known  as  State  engineer  of  irrigation,  3396. 
determination  of  water  rights  by,  2883-2903. 

appeal  from  the  decisions  of  boards  to  the  courts,  2894. 

certificates  of  right,  2893. 

constitutionality  of  Acts,  2883-2887. 

criticism  of  system  for  determination  of  rights  by  boards,  2899-2903. 

enforcement  of  awards  by  board,  2898. 

jurisdiction  of  courts  in  cases  not  submitted  to  board,  2896-2898. 

nature  of  proceedings,  2884. 

procedure — award,  2893. 

procedure — filing  of  statement  of  claims,  2890. 

procedure — ^hearing  by  the  board,  2890. 
1  procedure — ^process  or  notice,  2887. 

review  of  decisions  of  boards  by  the  courts,  2894. 

statutes  for  the  determination  of  water  rights  by  boards,  2883-2887. 
irrigation  districts — ^powers  and  duties  of  boards  of  directors  of,  2552. 

board  not  to  be  interested  in  contracts,  2573. 

have  the  power  to  govern  the  use  of  water  of  districts,  2574. 

may  enact  code  of  by-laws  to  regulate  distribution  of  water,  2575. 

organization  of  board,  2552. 

power  to  construct  works,  2552. 

power  to  employ  help,  2552. 

power  to  execute  contracts,  2552. 

regular  meeting  of  board  to  be  provided  for,  2552. 

role  in  Idaho,  2575. 
powers  and  duties  of,  to  fix  water  rates,  2489-2490. 

board  can  not  fix  such  rates  arbitrarily  without  any  exercise  of  judg- 
ment, 2489. 
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BOAEDS  AND  BXJEEATJS— (Continued) 

consideration  upon  question  of  "fair  return,"  2491-2494. 

determination  as  to  what  are  reasonable  rates,  2495. 

legislature  itself  can  not  fix  the  rates,  2490. 

legislature  may  delegate  power  to  fix  the  maximum  rates,  2489. 

nature  and  effect  of  decisions  by,  2496. 

proceedings  for  the  fixing  of  water  rates,  2487-2490. 

proceedings  must  be  had  before  the  board  before  courts  will  interfere, 

2491. 
values  upon  what  rates  may  be  based  for  a  "fair  return"  to  the  com- 
pany, 2491-2494. 

BOGS 

and  their  relation  to  water  courses,  511. 

BOMBAY 
(See  India) 
Canal  Acts  of  1879,  1880,  180. 

BONDS 

(See  Ibbioation  Distbict  Law) 
actions  on,  for  damages,  3099. 

amount  of  recovery  on  such  bonds,  3099. 

bond  not  made  to  cover  injuries  by  individual  stockholder  of  company, 

3099. 
such  damages  can  not  be  recovered  in  the  injunction  suit  itself  by  way 

of  cross-complaint,  3099. 
indemnifying  bonds  of  contractors  in  Wyoming,  3670. 
irrigation  districts,  2555-2566. 
bond  fund  account,  2560. 

effect  of  judgment  confirming  bonds,  2563-2566. 
election  for  the  issuance  of  bonds,  2556,  2557. 
mandamus  wiU  lie  by  the  bondholders  to  enforce  the  payment  of  bonds, 

2560. 
price  fixed  for  the  sale  of  bonds,  2558. 
proceedings  for  confirmation  of  bonds,  2560-2563. 
proceedings  for  the  issuance  of  district  bonds,  2555-2558. 
proceedings  for  the  payment  of  bonds,  2558. 
proceedings  for  the  sale  of  bonds,  2558. 
property  acquired  by  irrigation  districts  may  be  paid  for  in  eash  or  by 

bonds,  2445. 
redemption  of  bonds  before  due,  2560, 

BONVM  VAC-ANS 

as  long  as  waters  are  flowing  in  their  natural  chanels  they  are,  989. 
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"BONUS" 

(See  Watee  Bates  ;  EoTAi/rT) 
contracts  providing  for  the  payments  of  bonus  over  and  above  legal  rates 

are  void  as  against  public  policy,  2720. 
in  many  States  is  made  a  criminal  offense  for  corporation  to  demand  or 

accept  a  bonus,  2695. 
not  permitted  in  addition  to  (Steirges  for  water  rates,  2507,  2508, 

BOUND  ABIES 

(See  Irrigation  Districts) 
of  irrigation  districts,  2546-2549,  2576-2579. 

definite  boundaries  must  be  fixed  by  the  board,  2547. 
proceedings  for  the  inclusion  of  lands  after  the  organization  of  dis- 
tricts, 2576,  2577. 
proceedings  for  the  exclusion  of  lands  after  the  organization  of  dis- 
tricts, 2577-2579. 
settlement  of  boundaries  by  board  of  county  commissioners  in  the  first 
instancy,  2546. 

BOUNTY  LAJSTDS 

disposal  of  public  lands  by,  739. 
military  land  warrants,  disposing  by,  739. 

BBEACH 
•  (See  Contracts) 

breach  of  contracts,  2746-2751. 

actions  against  breach  of  contracts,  2747. 

act  of  God  as  an  excuse  for  failure  to  perform  contracts,  2747. 

breach  of  contracts  in  the  failure  to  deliver  water,  2746. 

damages  for  breach  of  contract,  2746,  2751. 

forfeiture  of  rights  in  case  of  breach  of  contracts,,  2748. 

injunction  as  a  defense  for  breach  of  contracts^  2746. 

rule  in  Colorado,  2748. 

BBEAXAGE  OF  WOEKS 
(See  Damages) 
damages  caused  by  the,  3069-3087. 

damages  for  flooding  lands  from  overflow  and  leakage  from  works, 

3085-3087. 
damages  from  ditches  and  canals  liability  for  negligence,  3079-3083. 
distinction  between  the  maintenance  of  dams  and  reservoirs  and  of 

ditches,  3075. 
duty  of  corporation  in  constructing  large  reservoirs,  3072. 
duty  to  construct  works  to  stand  the  pressure  of  water,  3070. 
English  rule  has  been  adopted  in  many  States,  3071. 
English  rule  has  been  rejected  in  some  States,  3071. 
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BREAKAGE  OF  WOUKS— (Continued) 

English  rule  held  to  be  the  correct  one,  3072. 

in  cases  of  ditches  and  canals  the  owner's  negligence,  definition  of, 

3058. 
injuries  from  reservoirs  when  same  are  due  to  actual  negligence,  3073- 

3077. 
liability  fixed  by  statute,  3077-3079. 
liability  for  negligence  in  any  event,  3079. 
much  greater  degree  of  care  must  be  exercised  in  the  construction  ot 

reservoirs  than  in  ditches,  3075. 
no  rule  can  be  stated  which  would  be  applicable  to  all  cases,  3074. 
reservoir  or  dam  should  be  constructed  so  as  to  withstand  extraordinary 

floods,  3075. 
reservoirs  under  the  supervision  of  State  officials,  3073. 
rule  adopted  by  the  Circuit  Court  of  Appeals  in  the  Salton  Sea  cases, 

3075. 
rule  at  common  law  as  to  the  liability  of  reservoir  owners,  3070. 
rule  in  Colorado  as  to  liability  for  carrying  waters  in  ditches,  3075. 
rule  in  Colorado  placing  the  absolute  liability  upon  the  owners,  3073. 
rule  in  the  case  of  Bylands  v.  Fletcher,  3070. 
rule  in  Washington  as  to  liability  for  injuries  from  ditches  and  canals, 

3082. 
rule  of  the  Oregon  courts,  3076. 
sBll  required  in  constructing  reservoirs,  3074. 
statutory  rule  in  Colorado  as  to  liability,  3078. 
statutory  rule  in  Wyoming  as  to  liability,  3078. 
terms  "reasonable  care"  or  "ordinary  care,"  3074. 
when  recovery  may  be  had  for  injuries  from  ditches  and  canals,  3083-. 

3090. 

BEIDGES 

Acts  of  Congress  relating  to,  across  navigable  waters,  578. 
statutes  of  California  regulating,  3248,  3249. 

every  person  or  corporation  owning,  maintaining,  operating,  or  using 
water  in  canal,  etc.,  must  construct  and  maintain  bridges  across  the 
same,  3248. 
statutes  of  the  respective  States  regulating:, 

Idaho,  3336. 

Kansas,  3388. 

Hontana,  3411. 

Nebraska,  3431. 

Nevada,  3453. 

New  Mexico,  3472. 

North  Dakota,  3492. 

Oklahoma,  3501. 
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BEIDGES— (Continued) 
Oregon,  3525. 
South  Dakota,  3568. 
Texas,  3581. 
Utah,  3606. 
Washington,  3629. 
Wyoming,  3666. 

BUCKLEY,  ROBBET  B, 
(See  Eotation) 
upon  the  subject  of  rotation  as  a  matter  of  economy,  1607. 

BEOWN,  SIE  HANBXJET 

upon  the  subject  of  rotation  as  a  matter  of  economy,  1607. 
BUEDEN  OF  PEOOE 
(See  Evidence;  Pboof) 

as  to  intention  of  parties  as  to  sale  of  appurtenances,  1793. 

in  actions  for  injunctions,  3003-3007. 

BUEMA 
(See  India) 
Canal  Act  of  1905,  181. 

BY-LAWS 

(See  CoEPOEATioNS ;  Water  Usees'  Associations) 
corporations  for  profit,  2702-2707. 
form  of,  acceptable  to  the  Secretary  of  the  Interior  for  water  users'  aaeo- 

eiations,  2324-2332. 
mutual  corporations,  2674,  2675. 

c. 

CALIFOENIA 

(See  Abid  Eegion  Doctrine  oi"  Affeofbiation) 
California — ^miscellaneous  subjects: 

Act  of  Apra  8,  1911,  dedicating  waters  to  the  people,  643,  655,  2226. 
additional  bonus  can  not  be  charged  to  fixed  water  rates,  2507. 
Arid  Eegion  Doctrine  based  upon  discovery  of  gold,  followed  by  prior 

appropriations  in,  1041. 
attempted  preference  first  given  to  mining  in,  1054. 
attempt  to  reconcile  common  law  of  riparian  rights  with  doctrine  of 

appropriation,  1010. 
bill  of  rights  under  the  constitution  of,  1905. 
business  of  mining  a  private  enterprise,  1909,  1921. 
change  of  views  of  its  courts  as  to  applicability  of  common  law,  1024, 
1034. 
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CALIFOENIA—  (Continued) 

cities  and  towns  of,  sueoeeding  to  pueblo  rights,  2591. 

code  as  to  the  division  and  distribution  of  capital  stock,  2662. 

common  law  originally  applied  to  all  percolating  waters  in,  2155. 

condemnation  of  water  rights  by  one  corporation  can  not  be  condemned 

■     by  a  rival,  1952. 

confusion  of  decisions  of  courts  as  to  the  rights  of  riparian  owners  to 
an  injunction,  2938-2944. 

constitutional  provisions  as  to  the  fixing  of  water  rates,  2481,  2483. 

consummation  of  appropriation  in,  1933. 

decisions  of  the  Supreme  Court  of,  ratified  by  Acts  of  Congress,  1087. 

declaration  of  the  legislature  of,  1911,  as  to  ownership  of  waters,  1025. 

definition  of  the  Supreme  Court  of,  of  a  water  right,  1313. 

development  of  irrigation  in,  1035. 

Desert  Land  Law  applies  to,  2345. 

discovery  of  gold  in,  1038. 
character  of  immigrants  flocking  to  California,  1038. 
increase  in  population  caused  by,  in  1849,  1038. 
influx  of  people  from  all  over  the  world,  1039. 

distinction  made  between  abandonment  and  forfeiture  by  non-user, 
2021. 

doctrine  of  reasonable  use  of  percolating  waters  in,  2159. 

duty  of  water  in  Southern,  1599. 

early  decisions  of  the  California  courts  against  doctrine  of  appropria- 
tion, 1047. 

early  decisions  of  the  California  courts  in  favor  of  doctrine  of  appro- 
priation, 1049-1052. 

early  decisions  of,  based  upon  presimiption  of  grant,  1060, 

early  decisions  of  court,  of  judicial  legislations,  1057. 

early  definition  of  estoppel  in  pais,  2034. 

early  mining  operations  in,  1041. 

early  mining  rules  and  regulations  of,  1040. 

early  rule  as  to  preference  rights  given  to  miners,  2071. 

first  legislation  of,  on  subject  of  water  rights  in  1851,  1042,  1046. 

form  of  notice  of  appropriation,  in,  1225. 

has  common  law  and  doctrine  of  appropriation  regulating  waters,  872, 
1088. 

has  doctrine  of  appropriation,  871,  1088. 

Indemnity  Act  of  1852,  1054. 

introduction  of  element  of  priority  in,  1043. 

irrigation  by  different  Indian  tribes  in,  448. 
;  jurisdiction  of  courts  in  actions  for  damages,  3101. 

I  later  definition  of  estoppel  in  pais,  2034. 

Mexican  pueblo  rights  in,  996,  997. 

modem  classification  of  the  courts  of  percolating  waters,  8151. 
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CAIilPOENIA— (Continued) 

partial  dedication  of  waters  hj  eonstitution,  642,  655. 

pleadings  mixed  causes  of  action,  2910. 

possessors  of  both  lands  and  waters  in  early  history,  were  mere  tres- 
passers, 1052. 

possessory  Act  of  1852,  1054. 

practice  in  actions  broiigh* to  abate  nuisances,  3003. 

present  situation  as  to  common  law  and  doctrine  of  appropriation  in, 
1023,  1034. 

protection  of  private  property  under  the  provisions  of  the  constitution, 
1905. 

resort  must  first  be  had.  to  the  board  of  county  commissioners  before 
the  courts  will  interfere  as  to  water  rates,  2480. 

right  to  seepage  waters  in,  2191. 

rule  as  to  action  for  an  accounting  between  stockholders  of  a  com- 
pany, 3044. 

rule  as  to  amending  pleading  in  actions  for  injunctions,  3000. 

rule  as  to  apportionment  of  water  between  riparian  owners,  2768. 

rule  as  to  appropriation  of  water  fi.owing  over  private  lands,  1132. 

rule  as  to  beneficial  use,  1566. 

rule  as  to  changes  which  may  be  made  in  public  service  corporation, 
2687. 

rule  as  to  the  character  of  use  of  easements  which  may  be  made,  1515. 

rule  as  to  collection  of  damages  in  actions  for  specific  performance, 
3067. 

rule  as  to  completion  of  works  in,  1241. 

rule  as  to  consummation  of  appropriation,  1255,  1933. 

rule  as  to  contracts  that  run  with  the  land,  2729. 

rule  as  to  cross-complaint  in  actions  for  injimetions,  2997. 

rule  as  to  diversion  of  water  on  private  lands,  1167. 

rule  as  to  doctrine  of  relation  as  adopted  in,  1287, 

rule  as  to  exemplary  or  punitive  damages,  3144. 

rule  as  to  measure  of  damages  for  injuries  to  crops,  3137,  3138. 

rule  as  to  measure  of  damages  for  taking  riparian  rights  under  emi- 
nent domain,  1964. 

rule  as  to  periodical  appropriations  in,  1371. 

rule  as  to  regulation  of  public  service  corporations,  2707. 

rule  as  to  right  to  an  injunction  against  logging,  2955. 

rule  as  to  riparian  rights  on  navigable  waters,  797. 

rule  as  to  seepage  water,  2191. 

rule  as  to  taxation  of  works  of  irrigation  companies,  2658. 

rule  as  to  the  extent  of  riparian  lands,  782,  783,  785,  789,  795. 

rule  as  to  the  power  of  the  board  to  fix  water  rates,  2489. 

rule  as  to  the  power  of  courts  to  regulate  public  service  corporations, 
2689. 
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CALIPOENIA— (Cojitiiiued) 

rule  as  to  the  recovery   of   damages   for   diversion   of   subterranean 

waters,  3064. 
rule  as  to  right    of   injunction    for   the    diversion    of    subterranean 

waters,  2952. 
rule  as  to  the  underflow  of  surface  streams,  2109,  2112. 
rule  as  to  the  title  of  property  and  the  adjudication   of  rights  in 

equity,  2779. 
rule  as  to  the  valuation  of  property  in  the  Axing  of  water  rates,  2498. 
rule  in  actions  for  mandamus,  3028,  3029. 
rule  in  actions  for  specific  performance  as  to  the  recovery  of  legal 

damages,  3033. 
rule  in,  as  between  appropriations  and  subsequent  vested  rights  on 

the  same  stream,  1437. 
rule  in,  as  to  leasing  of  water  rights  without  land,  1835. 
rule  in,  as  to  mixed  rights  upon  the  same  stream,  1436. 
rule  in,  as  to  natural  and  artificial  use  of  water  at  common  law,  827. 
rule  in,  as  to  non-riparian  transmission  of  power,  1496. 
rule  in,  as  to  percolating  waters  tributary  to  surface  waters,  2162. 
rule  in,  as  to  the  right  of  riparian  owners  to  receive  the  flow  of  the 

stream,  1864,  1865. 
rule  in,  where  trespasser  brought  civil  action  for  damages  resulting 

from  assault  and  battery,  3047. 
rule  of  correlative  rights  as  to  the  waters  of  artesian  basins,  2142, 

2143. 
rule  of  priority  of  right  with  the  miners  of,  1345. 
role  relating  to  the  use  of  artesian  waters,  2131. 
schedule  of  fees  charged  for  the  use  of  water  for  power  purposes,  in, 

2466. 
spread  of  the  California  doctrine  of  appropriation,  1053. 
statute  providing  for  forfeiture  by  non-user,  2023. 
statutes  providing  how  water  rates  may  be  fixed,  2487. 
taUng  of  riparian  rights  by  other  means  than  by  condemnation  suits 

in,  1961,  1962. 
tendency  to  classify  subterranean  waters  in,  2100. 
theory  of,  as  to  legal  right  of  appropriation,  discussed,  1099-1105. 
title  of  claimants  to  water — early  character  of,  1059. 
title  to  beds  of  fresh  water  navigable  rivers  in,  542. 
total  dedication  of  waters  by  statute,  642. 
Western  common  law  doctrine  as  to  irrigation  as  a  riparian  right,  873- 

880. 
constitutional  provisions,  3176-3180. 

amendment  of  October  10,  1911,  conferring  upon  the  railroad  eommis- 

flion  the  power  to  fix  water  rates,  3178,  3179. 
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CALIFOENIA— (Conti»w{e(J) 

amendments  of  October  10,  1911,  relating  to  municipal  eorpoiations, 

3179. 
provisions  of  the  State  constitution  of  California  of  1879  upon  the 

subject  of  waters,  3176. 
right  to  collect  rates  and  compensation  for  the  use  of  water  declared 

to  be  a  franchise,  317S. 
water  appropriated  for  sale  or  rental  or  distribution  declared  to  be  a 

public  use,  3177. 
criticism  of  the  California  laws,  3171-3176. 

California  led  the  Western  States  in  its  irrigation  district  law,  3174. 

change  of  laws  in  California  predicted,  3173. 

code  provisions  not  consistent,  3175. 

codification  of  the  laws  necessary,  3175. 

common  law  of  riparian  rights  fixed  upon  the  State,  3172. 

creation  of  boards  and  commissioners,  3174. 

criticism  of  the  legislature  for  retaining  old  laws  which  have  been 

superseded,  3173. 
declaration  of  the  legislature  as  to  the  property  in  the  water  or  the  use 

of  water,  3173. 
different  classes  of  districts,  3174. 

in  recent  years,  California  seems  to  have  gone  district  mad,  3174. 
old  code  antiquated  and  out  of  date,  3171. 
old  California  code  adopted  in  1872  stiU  in  force,  3171. 
State  constitution  a  rapidly  growing  document,  3175. 
statement  by  the  Federal  Court  in  an  Alaska  case,  3172. 
statutory  laws  swollen  beyond  all  reasonable  proportions,  3175. 
system  of  codes  confusing,  3175. 
Water  Power  Act  of  1911,  3173. 
irrigation  districts,  2511. 

ad  valorem  assessment  adopted,  2566. 

battle  ground  upon  the  question  of  the  constitutionality  of  the  law, 

2529. 
change  in  boundaries  of  districts,  2577. 
for  officer  to  receive  a  bribe,  a  felony,  2573. 

for  officer  to  violate  provisions  as  to  contracts,  a  misdemeanor,  2573. 
general  results  of  district  laws  in  California,  2512-2515. 
history  of  district  laws  of  California,  2518-2520. 
persons  entitled  to  vote  upon  organization,  2550. 
pioneer  State  to  enact  modern  irrigation  laws,  2511. 
proceedings  for  the  dissolution  of  districts,  2579,  2580. 
special  assessments,  how  levied,  2569. 
Wright  Law  first  of  modem  irrigation  district  laws,  2511-2515,  2S18- 

2520. 
Wright  law  of  California,  2511. 
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CALIFORNIA— (  Con  tin«C(?) 
iirigation  in  the  State,  8168. 

California  compared  with  other  States  in  development,  3169. 
California  owes  the  larger  portion  of  prominence  to  the  result  of  irri- 
gation, 3170. 
census  report  of  1910  relative  to  irrigation  in  California,  3170,  3171. 
development  of  the  water  supply  of  California,  3169. 
irrigation  practiced  practically  throughout  the  entire  State,  3168. 
most  valuable  crops  require  irrigation,  3169. 
no  other  State  produces  such  a  varielir  of  crops,  3169. 
reports  show  that  California  is  utilizing  practically  all  of  the  water 

resources,  3169. 
sources  of  the  water  supply,  3169. 
particular  features  of,  3168. 

annual  precipitation  ranges  from  two  to  sixty  inches,  3168. 

greater  part  of  the  agricultural  land  Ues  within  the  central  valley 

between  the  ranges,  3168. 
rivers  of  the  State  are  small,  3168. 
State  traversed  by  the  Sierra  Nevada  Mountains  and  the  Coast  Range, 

3168. 
statutory  laws  relating  to  waters  and  water  rights,  3180-3252. 

Act  to  prevent  the  waters  of  the  State  from  being  carried  into  other 

States,  3226. 
administrative  officer,  3180-3182. 
aU  water  or  the  use  of  water  within  the  State  of  California  declared 

to  be  the  property  of  the  people  of  the  State,  3183. 
appropriation  and  ownership  of  waters  by  mimicipalities,  3192-3194. 
appropriation  of  water  for  power  purposes — Act  of  April  8,  1911, 

3194-3199. 
artesian  wells  and  subterranean  waters,  3224-3226. 
board  of  control  under  Water  Power  Act,  3180. 
bridges — construction  and  repair  of,  3248,  3249. 
conservation  commission,  3181. 
conservation  commission — Act  establishing,  3227. 
construction  of  works  for  notice  of  appropriation,  3188. 
completion  of  works — definition  of,  3191. 
department  of  engineering  and  the  State  engineer,  3181. 
district  laws— irrigation  district  law,  3228-3233. 
district  laws — levee  districts,  3244,  3245. 
district  laws — municipal  water  districts,  3233-3236. 
district  laws — overflow  districts,  3245,  3246. 
district  laws — reclamation  districts — drainage,  3236-3244. 
district  laws — storm  water,  districts,  3246. 
ditches  and  canals  and  rights  of  way  therefor,  3199-3201. 
doctrine  of  relation  applies  when,  3191. 
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CALITOENIA— (Continued) 

eminent  domain — classification  of  estates  which  maj  be  taken,  3209. 
eminent  domain — ^facts  neeessaiy  to  be  found  before  property  can  be 

taken,  3211. 
eminent  domain — private  property  which  may  be  taken  by,  3210,  3211. 
eminent  domain — ^procediye  and  jurisdiction  in,  3211-3215. 
eminent  domain — ^public  uses  for  which  right  may  be  exercised,  3207, 

3208. 
eminent  domain — what  rights  may  be  acquired  by,  3206. 
method  of  appropriation,  3186-3192. 

minerals  from  waters — ^Aets  regulating  the  extraction  of,  3228. 
National  Beclamation  Act — ^provisions  in  aid  of,  3246,  3247. 
navigation — Act  protecting  the  navigability  of  State  rivers,  3228. 
notices  of  appropriation,  3187. 
nuisances  relating  to  waters,  3247,  3248. 
pollution  of  waters,  3248. 

powers  and  duties  of  the  conservation  commission,  3227,  3228, 
prescription — acquisition  of  right  by,  3204,  3205. 
riparian  rights  in  California,  3251,  3252. 
sale  and  transfer  of  water  rights  and  easements  and  appurtenances, 

3102-3104. 
servitudes  upon  land,  3101,  3102. 
taxation  of  water  works,  3249. 

tendency  of  the  legislature  relative  to  administrative  officers,  3180. 
title  to  the  right  to  appropriate  water,  3182. 
use  of  water  for  hydraulic  mining,  3226,  3227. 

water  corporations  and  companies — duties  and  powers  of,  3220-3222. 
.  water  corporations  and  companies — ^power   to    contract   for   services, 

3223,  3224. 
water  rates — ^the  establishment  of,  for  cities  and  towns,  3246. 
water  rates — establishment  of,  for  other  than  cities  and  towns,  3216- 

3219. 

CANADA 

British  Columbia  Water  Act,  331-384. 
abandonment  of  rights  tmder,  374, 
appeals  under,  377. 

approval  of  undertaking  of  municipalities  and  companies,  351. 
Board  of  Investigation  and  powers  of  under,  334-341. 
certificate  of  Lieutenant  Governor  under,  377. 
clearing  streams  for  driving  logs,  under,  358. 
confirms  to  the  Crown  the  ownership  of  all  waters,  333. 
correction  of  errors  in  licenses  under,  376. 
highways  and  other  ways  under,  367, 
Indian  rights  under,  374. 
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CANADA — (,Continued') 

inspection  of  works  under,  370. 
limitations  of  power  to  purchase  under,  369. 
miscellaneous  rights  under,  373. 
mimicipalities  as  power  companies,  under,  357. 
naming  streams  under,  375. 

obligations,  duties,  and  limitations  imposed  upon  licensees  undeTj  365. 
our  criticism  of  the  Act,  382. 
penalties  for  violation  of,  379. 

powers  and  privileges  of  power  companies  under,  356. 
priority  of  purpose  and  rights  to  water,  342. 
procedure  to  obtain  water  licenses  under,  343. 
rents  and  royalties,  under,  376. 
reservations  under,  376. 
respecting  free  miners  under,  369. 
rules  and  regulations  under,  378. 
saving  clauses  of,  382. 

special  powers  and  privileges  of  municipalities  under,  354. 
storing  water  under,  362. 
taking  and  using  of  lands  under,  364. 
unit  of  measurement  under,  334. 
Canada — miscellaneous  subjects: 

common  law  of  riparian  rights  abrogated,  1031. 

criticism  of  the  Irrigation  Act  of  Saskatchewan  and  Alberta,  384-396. 

criticism  of  the  Water  Act  of  British  Columbia,  384. 

English  colonists  as  irrigators  in,  279. 

government  of,  281. 

irrigation  projects  in,  282. 

irrigation  tends  to  diminish  summer  frost  in  Southern  Alberta,  34. 

jurisdiction  over  lands  and  waters  in,  433. 

particular  features  of  the  country,  280. 

climate,  280. 

precipitation,  281. 
profited  by  the  mistakes  of  this  country,  1640. 
protests  filed  by,  relative  to  the  diversion  of  the  waters  of  Lake 

Michigan,  2198. 
ranks  third  in  the  extent  of  its  forests,  62. 
regulations  for  the  sale  of  lands,  329. 
riparian  rights  in,  practical  abolition  of  in,  392. 
treaty  of  July  4,  1871,  relative  to  the  maintenance  of  navigation  of 

boundary  waters,  2197. 
use  of  water  for  irrigation  in,  859. 
Irrigation  Act — ^provisions  of,  297-331. 
amalgamation  of  Acts,  318. 
complaints  and  inspection,  315. 


4048  INDEX. 

Eeferemees  are  to  pages.    Volume  I,  pp.  1-1097;  Volnme  II,  pp.  1098-2194; 
Volume  m,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

CANADA— (Contimted) 

construction  of  works,  how  authorized,  300-309. 
expropriation,  cancellation,  and  forfeiture  by  the  government,  319. 
expropriation  of  lands  under,  310. 
general  provisions  of,  321. 
licenses  and  licensees  under,  312. 
mode  of  acquisition  of  rights,  300. 
new  provinces — ^provisions  for,  323. 
penalties  for  violation  of,  327. 
powers  of  the  minister  under,  324. 
titles — interpretation,  297. 
unit  of  measurement,  298. 
water  rights  under,  298. 
Saskatchewan  and  Alberta  provinces,  283-329. 

Canadian  Pacific  Bailroad  Company's  operations  in,  284-293. 
irrigation  district  ordinances  of,  obsolete,  295. 
Northwestern  Irrigation  Act  of,  293. 
particular  features  of,  283. 
water  supply  of,  283. 

CA^TADIAN  PACIFIC  EAILWAT  COMPANY 

irrigation  operations  in  Saskatchewan  and  Alberta  provinces  of  Canada, 

284-293. 
statement  by  Mr.  A.  S.  Dawson,  chief  engineer  in  charge  of  project,  288. 

CANAL 

(See  Ditches  and  Canals;  Ditches;  Works) 
usually  applies  to  larger  works  of  this  nature,  1454. 

CANAL  COMPANIES 

(See  Companies;  Cobporations ;  Pubuo  Service  Corporations) 
private  water  companies  are  often  designated  as,  2612. 

CANCELLATION 

(See  National  Reclamation  Act) 
of  contracts,  2745. 

contracts  may  also  be  cancelled  by  action  of  the  parties  thereto,  2745. 
court  of  equity  in  particular  eases  will  cancel  or  annul  contracts,  2745. 
when  contracts  will  be  canceled  or  annulled,  2745. 
of  entries  made  under  the  National  Beelamation  Act,  2303. 

cancellation  of  entry  to  land  carries  with  it  forfeiture  of  the  water 

right,  2303. 
failure  to  comply  with  the  law  in  respect  to  residence,  cultivation,  and 

improvement  of  lands,  2303. 
failure  to  make  any  two  payments  when  due,  2303. 
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of  permit,  to  appropriate  water,  2456. 

petition  for  cancellation  of  permit,  2456. 
power  and  duties  of  the  State  engineer,  2456. 
rule  in  Idaho,  2456,  2457. 
rule  in  Utah,  2457. 
under  the  law  of  State  control,  2456. 

CANTON 

as  subterranean  water  course,  2098. 

may  be  used  to  conduct  water  to  the  place  of  use,  1459. 

CAEET  LAW 
(See  National  BECiiAMATioN  Act) 
acceptance  of  the  grant  by  the  States,  2405,  2406. 

conditions  imposed  by  the  United  States  in  making  grants,  2405. 

form  of  acceptance,  2406. 

power  of  the  State  is  limited  to  the  acceptance  of  the  offer  and  the 

execution  of  the  trust  assumed,  2405. 
State  must  accept  grant  and  its  terms  to  avail  itself  of  the  benefits, 

2405. 
States  which  accepted  the  grant,  2405. 
application  to  board  for  selection  of  lands,  2408. 

application  for  a  permit  to  appropriate  water,  2409. 

applications  may  be  made  by  individuals,  2409. 

certified  cheek  required  with  application,  2409. 

contracts  of  application,  2408. 

contracting  party  must  apply  to  board  for  selection,  2408. 

examination  of  application  by  the  board,  2410. 

notices  of  application  must  be  given,  2410. 

proposal  to  be  prepared  in  accordance  with  the  rules  of  the  board 

and  the  regulation  of  the  Department  of  the  Interior,  2408. 
request  for  withdrawal  of  the  land  made  by  the  board  when,  2410. 
where  applicant  is  a  corporation,  2408. 
where  applicant  is  not  a  corporation,  2409. 
vnitten  objections  may  be  filed,  2410. 
assignments  of  entries,  2415. 

credit  to  be  allowed  in  case  of  assignment,  2416. 
in  Colorado,  Idaho,  Montana,  New  Mexico,  Oregon,  and  Utah,  assign- 
ments are  provided  by  statute,  2415. 
proceedings  upon  assignment,  2415. 
Carey  Law — miscellaneous  subjects: 

Act  of  February  21,  1911,  authorizing  the  co-operation  of  the  Na- 
tional Eeelamation  Service,  with  Carey  Act  projects,  2279. 
disposal  of  public  lands  to  individuals  under,  749. 
254— Klnn.  on  Irr. 
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failure  of  schemes  under,  12. 

full  text  of  original  Act  of  August  18,  1894,  2388-2390. 

not  sufficient  to  settle  the  arid  public  lands,  2237. 

statement  by  the  United  States  Circuit  Court  of  Appeals,  2236. 
operation  of,  as  compared  to  that  of  the  National  Beclamation  Act, 

2240-2246. 

from  the  standpoint  of  the  State  and  private  enterprise,  2240. 

from  the  standpoint  of  the  settler,  2241-2245. 
right  to  make  selections  of  the  surface  of  coal  lands,  for,  747-749. 
strengthened  and  confirmed  doctrine  of  appropriation,  1094. 
utilization  of  the  waters  of  the  larger  rivers  by,  436. 
water  may  be  appropriated  for  purposes  of,  1180. 
cause  of  the  enactment  of  the  Carey  Act,  2387. 
Carey  Act  sort  of  a  compromise  Act,  2388. 
object  of  the  Act  was  to  aid  public  land  States  in  the  reclamation  of 

desert  lands  therein,  2388. 
physical  cause  was  the  fact  that  the  lands  open  for  settlement  were 

becoming  more  inaccessible  from  waters,  2387. 
political  cause  was  the  general  demand  upon  Congress  that  the  re- 
mainder of  the  public  lands  be  granted  to  the  respective  States, 

2388. 
Senator  Carey  of  Wyoming,  author  of  the  Act,  2387. 
two  distinct  causes,  one  physical,  the  other  political,  2387. 
contract  between  State  and  applicant,  2410,  2641. 

in  some  States  settlers  acquire  a  pro  rata  interest  in  the  irrigation 

works,  2411. 
operation  of  the  board  in  case  of  forfeitures,  2412. 
States  not  obligated  to  pay  for  any  work,  2411. 
States  relative  to  forfeitures,  2411. 
terms  of  contract,  2410. 

time  within  which  work  must  be  commenced,  fixed  by  statute,  2411. 
upon  withdrawal  of  land,  duty  of  board  to  enter  into  contract  with 

applicant,  2410. 
work  must  be  prosecuted  diligently,  2411. 
Indian  lands,  2391. 

Act  of  March  1,  1907,  relating  to  the  Southern  tTte  Indian  Beserva- 

tion,  2391. 
Act  of  I'ebruary  24,  1909,  relating  to  the  Ute  Indian  Beservation  in 

Colorado,  2392. 
State  of  Colorado  to  pay  to  the  tTnited  States  the  sum  of  $1.25  per 

acre  for  lands  patented,  2391,  2392. 
law  in  general,  2385,  2386. 

Act  was  amended  to  meet  conditions  and  needs  of  the  respective 

States,  2385. 
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CAEEY  LAW— (Con*imMet?) 

amount  of  land  actually  reclaimed  under  Carey  Act,  2386. 

as  first  passed,  few  States  were  in  position  to  avail  themselves  of  its 
benefits,  2385. 

comparatively  little  litigation  concerning  rights,  2386. 

conditions  imposed  upon  the  settlers,  2385. 

construction  company  permitted  to  mortgage  its  equity  in  the  project, 
2385. 

millions  of  acres  have  been  reclaimed,  2386. 

particular  feature  of  the  Acts  and  their  operation,  2396. 

popularity  of  the  law  arises  from  the  fact  that  it  furnishes  absolute 
security  to  all  interests,  2386. 

provisions  for  turning  projects  to  the  settlers,  2386. 

result  of  law  has  been  beneficial  in  the  extreme,  2386. 

State  authorities  to  make  contracts  with  the  individuals  or  corpora- 
tions, 2385. 

successful  operation  of  the  law,  2386. 
liens  authorized  to  be  created,  2390,  2396,  2417. 

amendatory  Act  of  June  11,  1896,  authorizing  the  creation  of  liens, 
2390,  2396,  2417. 

amendment  contains  but  two  important  provisions:     2397. 

(1)  amendment  authorized  the  lien  or  liens  to  be  created  by  the 

State,  2397. 

(2)  provision  is  that  when  an  ample  supply  of  water  is  furnished 

in  a  substantial  ditch,  patents  will  then  issue  without  regard 
to  settlement  or  cultivation,  2398. 
amendment  most  important,  2385,  2396. 
amendment  was  a  distinct  departure  in  some  respects  from  the  theory 

of  the  original  Act,  2397. 
construction  of  the  amendment  by  the  Land  Department,  2398. 
contract  for  water  right  giving  a  lien,  must  be  recorded,  2417. 
discussion  in  the  House  upon  the  amendment,  2397. 
in  the  original  Act,  emphasis  was  laid  upon  the  settlement,  occupation, 

and  reclamation  by  irrigation,  2397. 
lien  created,  may  be  enforced,  2418. 
no  attempt  in  the  amendatory  Act  to  repeal  any  portion  of  the  original 

Act,  2399. 
object  of  the  amendment,  States  could  not  comply  with  the  original 

Act,  2396. 
operations  mainly  through  larger  corporations,  2397. 
patents  granted  without  regard  to  settlement  and  cultivation  when, 

2398. 
proceedings  under  State  laws  creating  liens,  2417. 
second  provision  a  decided  departure  from  the  original  Act,  2398. 
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necessaiy  to  make  some  proTision  hj  wliieli  personB  or  eoiporatioiis 

could  take  up  the  woik  and  be  secure,  2397. 
limitation  of  time,  2390. 

amendatory  Act  of  March  3,  1901,  2390. 

lands  applied  for,  to  be  irrigated  and  reclaimed  within  ten  ^'ears,  2390. 
lands  not  reclaimed  within  period,  to  revert  to  the  Government,  2391. 
Secretary  of  the  Interior  may,  in  his  discretion,  continue  segregation 

for  period  not  to  exceed  five  years,  2391. 
National  Beclamation  Act,  2395. 

Act  of  February  21,  1911,  authorizing  the  co-operation  of  the  Becla- 

mation  Service  with  Carey  Act  projects,  2395. 
surplus  water  from  Beclamation  Acts  may  be  furnished  to  Carey  Act 

projects,  2395. 
proceedings  under  State,  laws,  2408. 
assignments  of  entries,  2415. 
contract  between  State  and  applicant,  2410. 
duty  of  settlers,  2414. 

entry  and  settlement  of  land  by  settlers,  2412. 
land  can  be  disposed  of  only  to  actual  settlers,  2416. 
lights  of  way  for  ditches  and  canals  and  other  works,  2418. 
selection  of  lands  by  application  to  State  board,  2408. 
regulations  by  the  Secretary  of  the  Interior,  2399-2405. 
lands  selected  must  be  desert  lands,  2399. 
maps  and  plats  must  be  filed  showing  segregation,  2400. 
procedtire  for  segregation  by  the  State,  2400-2405. 
Secretary  given  power  to  make  necessary  regulations,  2399. 
State  must  give  full  data  showing  the  proposed  plan  sufficient  for 

the  reclamation  of  the  land,  2400. 
ten  years  allowed  from  date  of  approval  of  application  in  which 

reclamation  must  be  made,  2399. 
right  of  way  for  canals  and  other  works,  2418. 

no  deduction  can  be  made  to  settlers  for  amount  of  land  taken,  2418. 
statutes  of  all  States  provide  for  rights  of  way  over  State  lands,  2418. 
settlers  of  land — entry  and  settlement  by,  2412-2415. 

applications  must  be  accompanied  by  water  right  contract  with  the 

contracting  corporation,  2413. 
charges  for  the  land  fixed  by  the  various  States,  2413. 
duties  of  settlers,  2414. 

entryman  must  be  a  citizen  of  the  United  States  or  one  who  has  de- 
clared his  intentions,  2412. 
in  Montana,  "Wyoming,  Oregon,  and  Utah,  married  women  may  file, 

2412. 
lands  may  be  entered  even  if  entryman  has  exhausted  all  his  rights 

under  the  general  land  laws,  2413. 


INDEX.  4053 

Eeferences  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  11,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

CAEEY  liA'W— (Continued) 

lands  may  be  thrown  open  from  time  to  time  as  construotion  pro- 
ceeds, 2412. 

lands  must  be  entered  according  to  legal  subdivisions,  2413. 

land  only  disposed  of  to  actual  settlers,  2416. 

maximum  limit,  160  acres,  must  not  be  exceeded,  2413. 

notice  as  to  time  of  settlement  must  be  given,  2412. 

notice  of  final  proof  must  be  given  by  publication,  2414. 

price  charged  for  the  land  by  the  States  varies,  2413. 

qualifications  prescribed  for  entry  of  such  lands,  2412. 

right  to  enter  lauds  not  restricted  by  the  general  land  laws  of  the 
United  States,  2412. 

rules  in  Idaho,  Utah,  Montana,  and  New  Mexico  as  to  opening  of  land 
for  settlement,  2412. 

rule  in  Montana,  South  Dakota,  Utah,  Wyoming,  where  company  fails 
to  furnish  water  on  time,  2413. 

State  to  issue  its  patent  to  the  settlers,  2414. 

statutes  provide  for  forfeiture  upon  the  part  of  the  settlers,  upon  the 
following  grounds:  2414. 

(1)  failure  to  take  up  residence  on  the  lands,  2414. 

(2)  failure  to  submit  annual  proof,  2414. 

(3)  failure  to  make  payments  for  water  rights  as  they  become  due, 

2414. 

(4)  failure  to  redeem  water  rights  sold  under  execution,  2414. 
statutes  provide  how  lands  shall  be  opened  for  settlement,  2412. 
usual  method  for  filing  is  by  a  drawing,  2413. 

State  Board — powers  of,  2406. 

Acts  of  Board  must  be  in  conformity  with  the  law,  2407. 

Board  authorized  to  make  all  contracts,  2406. 

selection,  management,  and  disposal  of  the  lands  selected  is  vested  in 
some  State  Board,  2406. 
State  Beclamation  Fund,  2418. 

no  control  over  the  fund  can  be  exercised  inconsistent  with  the  Acts 
of  Congress,  2419. 

statutes  of  the  various  States  relating  thereto,  2418. 

State  can  not  make  it  a  general  fund  of  its  own,  2418. 

proceeds  from  the  sale  of  lands  to  constitute,  2418. 
statutes  of  the  Western  States  enforcing:. 

Arizona,  3159. 

Colorado,  3320-3322. 

Idaho,  3372-3374. 

Montana,  3417,  3418. 

Nevada,  3455,  3456. 

New  Mexico,  3480,  3481. 

Oregon,  3529,  3530. 
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South  Dakota,  3570,  3571. 
trtah,  3614-3616. 
Washington,  3636,  3637. 
Wyoming,  3671,  3672. 
subject  discussed,  2384-2419. 

acceptance  of  the  Carey  A9t  by  the  States  named,  2405. 

acquisition  of  water  rights  for  projects,  2407. 

Act  of  June  22,  1910,  relating  to  the  surface  entries  on  coal  lands, 

2394. 
Act  of  Teb.  21,  1911,  relating  to  the  furnishing  of  Carey  Act  projects 

■with  water  by  the  Eedamation  Service,  2395. 
amendatory  Act  of  June  11,  1896,  relating  to  liens  authorized  to  be 

created  by  the  State,  2390. 
amendatory  Act  of  March  1,  1907,  relating  to  Indian  lands,  2391. 
amendatory  Act  of  March  27,  1908,  granting  additional  lands  to  Idaho 

and  Wyoming,  2392. 
amendatory  Act  of  Feb.  18,  1909,  extending  the  law  to  New  Mexico 

and  Arizona,  2392. 
amendatory  Act  of  March  3,  1909,  relating  to  the  selection  of  lands 

classified  as  coal  lands,  2394. 
amendatory  Act  of  March  15,  1910,  relating  to  temporary  withdraw- 
als, 2392-2394. 
application  to  board  for  selection  of  lands,  2408-2410. 
assignments  of  entries,  2415. 
cause  of  the  enactment  of  the  original  Act,  2387. 
contract  between  State  and  applicant,  2410-2412. 
duties  of  settlers,  2414. 

entry  and  settlement  of  lands  by  settlers,  2412-2414. 
fuU  text  of  Act  of  August  18,  1894,  2388. 
in  general,  2385. 

lands  can  be  disposed  of  only  to  actual  settlers,  2416. 
lien  for  the  water  rights,  2417. 

particular  features  of  the  Acts  and  their  operation,  2396-2399. 
powers  of  the  State  Board,  2406. 
proceeds   from  sales  of  lands   to  constitute  the   State  Beclamation 

Fund,  2419. 
proceedings  under  State  laws,  2408-2418. 
regulations  by  the  Secretary  of  the  Interior,  2399. 
lights  of  way  for  canals  and  other  works,  2418. 
temporary  withdrawals,  2392. 

procedure  for  obtaining  the  benefits  of  the  amendatory  Act,  2393. 
provisions  of  the  Act  of  March  15,  1910,  for  temporary  withdrawal!^ 

2392. 
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State  must  present  application  for  segregation  within  one  year  after 
temporary  withdrawal,  2392. 

upon  application  by  the  proper  officer  of  any  State,  temporary  with- 
drawals nmy  be  made  by  the  Secretary  of  the  Interior,  2392. 
water  rights — acquisition  of  for  projects,  2407. 

contracting  party  must  secure  water  rights  under  the  laws  of  the 
State,  2407. 

most  code  States  provide  that  the  State  Engineer  exercise  supervisory 
control,  2407. 

water  may  be  acquired  by  appropriation,  purchase,   or  other  legal 
method,  2407. 

wildcat  schemes  eliminated  by  State  supervisory  control,  2407. 

CAPE  OF  GOOD  HOPE 
(See  South  Africa) 
irrigation  Act  1906,  of,  208-210. 
irrigation  projects  in,  206. 
the  government  of,  206. 

CAENEGIE,  ANDREW 

opinion  as  to  the  preservation  of  navigation,  21. 

CAETHAGE 

discovery  of  irrigation  in,  by  the  Bomans,  110, 
learned  irrigation  from  Egypt,  110. 

CASA  GRANDE 

ancient  irrigation  in,  119. 
CASPIAN  SEA 

as  a  portion  of  the  sea,  474. 

CATALONIA 
(See  Spain) 
irrigation  operations  in,  255. 

CATCHMENT  BASINS 

(See  XjNDEEeEOUND  Ebseevoibs) 
definition  and  description,  2169. 

CATTLE 
(See  Stock) 
pollution  of  water  by,  2059. 

owner  of  land  has  a  right  to  make  a  reasonable  nse  of  the  same  for 
pasturage  of  cattle,  2060. 
reservoirs  for  watering,  under  Act  of  Jan.  13,  1897,  1707. 
right  of  watering,  at  civil  law,  967. 


4056  INDEX. 

Beferences  are  to  pages.     Volume  I,  pp.  1-1097;  'Volvune  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

CAVOUE  CANAL 
(See  Italy) 
administTation  of,  242. 
history  of,  239. 
particular  features  of,  241. 

CAVOUE,  COUNT  CAMILLO  BBaTSO 
(See  Italy) 
Italian  engineeT,  from  whom  Cavour  Canal  -was  namedi  238. 

CAWEIN,  MADISON 

poem  hj,  upon  the  subject  of  drought,  9. 

CEMETERIES 

(See  Pollution  op  Watbbs) 
connection  of,  to  sewer  underdraining,  is  a  nuisance,  2079. 
water  may  be  polluted  by,  2061. 

CENSUS  REPOETS 

(See  Iebigation  in  Vaeiotjs  States) 
acreage  irrigated,  classified  by  type  of  enterprise,  419. 
1900  and  1910,  regarding  the  riee  growing  States,  428. 
1910 — acreage  irrigated,  classified  by  source  of  water  supply,  420. 
1910 — as  to  acreage  under  irrigation  under  the  Carey  Act  projects,  2386. 
11th  census  1890,  regarding  irrigation  in  the  United  States,  413. 
12th  census  1900,  regarding  irrigation  in  the  United  States,  415. 
12th  census  1900,  report  of  irrigation  in  hiunid  States,  424. 
13th  census  1910,  regarding  irrigation  in  the  United  States,  419. 
13th  census  1910,  report  of  irrigation  in  humid  States,  425. 
census  report  of  1910,  as  to  irrigation  in  the  Western  States:. 

Arizona,  3156,  3157. 

California,  3170,  3171. 

Colorado,  3255. 

Idaho,  3349,  3350. 

Kansas,  3382. 

Montana,  3403. 

Nebraska,  3421. 

Nevada,  3441. 

New  Mexico,  3464. 

North  Dakota,  3485. 

Oklahoma,  3495,  3496. 

Oregon,  3507,  3508. 

South  Dakota,  3562. 

Texas,  3575,  3576. 

Utah,  3591. 

Washington,  3622. 

Wyoming,  3643. 
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CENTEAIj  ATEICA 

early  irrigation  in,  102,  114. 

CEETIFICATB 

(See  Law  of  State  Conteol) 
certificate,  completion  of,  2457. 
determination  of  water  rights  by  boards,  2893,  2894. 

rule  in  Nebraska  as  to  contents  of  certificates,  2893. 

rule  in  Nevada  as  to  contents  of  certificates,  2893. 

rule  in  Oregon,  as  to  contents  of  certificates,  2894. 

rule  in  Wyoming  as  to  contents  of  certificates,  2893. 
of  appropriation  issued  by  the  State  Engineer  of  Nevada,  3449. 
of  right  of  Wyoming,  3664,  3665. 
under  law  of  State  control,  2457. 

certificate  of  appropriation  issued  to  applicant,  2457. 

"certificate  of  completion,"  issued  by  the  State  Engineer,  2457. 

consummation  of  an  appropriation,  2458. 

effect  of  certificates,  2458,  2459,  2460. 

numbering  of  certificates,  2458. 

records  of  certificates,  2458. 

CBETIOBAEI,  OE  EEVIBW 
actions  for,  3035-3037. 

case  of  Schodde  v.  Twin  Falls  Land  &  Water  Co.,  decided  by  the 

Supreme  Court  of  the  United  States,  3037. 
court  has  nothing  to  do  with  question  of  fact,  3035. 
in  order  to  have  the  writ  issued  there  must  be  a  legally  constituted 

tribunal  or  board,  3037. 
judgment  in  such  actions,  3035. 

rule  in  Oregon  as  to  review  of  questions  of  fact,  3035. 
when  writ  of  certiorari  will  be  issued,  3035. 
when  writ  wiU  or  will  not  be  granted,  3036,  3037. 
writ  lies  only  where  the  tribunal  has  exceeded  its  jurisdiction,  3035. 
writ  will  be  granted  to  annul  an  order  of  the  district  court,  3036. 
judgment  for  condemnation  reviewed  by,  when,  1975. 

CEYLON 

modem  irrigation  in,  271. 

CHAMBEELAIN,  PEOFESSOE 

solution  of  problem  of  conservation,  16. 

CHANGES,  WHICH  MAT  BE  MADE 
changes  in  general,  1499. 

causes  of  necessary  changes, .  1499. 

changes  which  may  be  made  are  numerous,  1499. 
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CHANGES  WHICH  MAT  BE  MAD-E— (Continued) 

changes  which  injure  vested  rights  of  others  can  not  be  made,  1500. 

any  change  may  be  made  if  the  rights  of  others  are  not  injured 
thereby,  1500. 
changes — subject  discussed,  1499-1538. 

changes  in  dams,  1508. 

changing  back  the  channel  of  stream,  1518. 

in  channel  of  the  stream,  1518. 

in  general,  1499. 

in  location  of  ditch  or  canal,  1510. 

in  mode  of  collecting  the  water,  1517. 

in  place  of  use,  1522-1527. 

in  the  character  of  works  for  conveying  water,  1513-1517. 

in  the  use  of  the  water  appropriated,  1527-1538. 

in  time  of  diversion,  1520. 

nature  and  extent  of  injuries  to  others  which  wUl  prevent  changes, 
1538. 

of  water  from  one  watershed  to  another,  1521. 

point  of  diversion,  1501-1508. 

rights  of  purchasers  to  make  changes,  1536. 
effect  of,  by  owner  upon  the  question  of  abandonment,  1994. 
for  conveying  water,  1513-1517. 

as  against  the  rights  of  the  ditch  owner,  1516. 

as  against  the  rights  of  the  land  owner,  1513. 

can  not  materially  injure  rights  of  land  owner,  1513. 

consent  to  change  must  be  obtained,  1513. 

ditches  and  flumes,  the  usual  ordinary  means  of  conducting  water, 
1516. 

open  ditch  can  not  be  changed  to  a  flume,  pipe  line,  or  conduit  with- 
out consent,  1514. 

owner  of  ditch  can  not  be  compelled  to  change  character  of  works, 
1516. 

prior  appropriator  can  not  be  compelled  to  change  method  by  sub- 
sequent, 1517. 

rule  in  California,  1516. 

rule  of  Court  of  Appeals,  1517. 

rule  in  Utah,  1517. 

rule  in  Washington,  1515. 

use  of  easement  more  burdensome  to  servient  tenement,  1513. 
in  corporations'  organized  for  profit,  2686. 

change  may  also  be  made  in  the  nature  of  the  corporation,  2686. 

corporation  can  not  change  its  nature  from  a'  public  service  to  a 
mutual  or  exclusive  corporation,  2687. 

one  corporation  may  sell  all  its  rights  to  another,  2686. 
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CHANGES,  WHICH  MAT  BE  MADE— (ConWmted) 

purchaser  under  aii7  sale  may  assume  the  obligations  of  the  vendor, 
2686. 

question  as  to  the  voluntary  abandonment  of  all  service,  2687. 

title  may  be  changed  under  foreclosure  and  sale,  2686. 

usual  changes  may  be  made  as  to  point  of  diversion,  place  of  use, 
etc.,  2687. 
in  dams,  1508. 

dimensions  and  height  may  be  changed,  1508. 

flooding  lands  by,  1508. 

others  must  not  be  injured  by  change,  1509. 

result  of  change  in  the  bed  of  the  stream,  1509. 
in  location  of  ditches  and  canals,  1510-1513. 

change  can  not  be  made  without  consent,  where  easement  has  become 
fixed,  1512. 

change  from  an  old  to  a  new  ditch,  1510. 

changes  may  be  made  during  the  course  of  construction,  1511, 

consent  of  the  private  owner  must  be  obtained,  1511. 

others  must  not  be  injured  by  the  change,  1510. 

right  to  change  can  not  be  gained  by  trespassers,  1511. 

rule  in  Washington,  1512. 

rule  where  change  is  made  on  private  lands,  1511. 

such  rule  does  not  affect  right  to  the  use  of  water,  1511, 

where  the  heads  of  ditches  change,  a  new  ditch  must  be  built,  1511, 
in  place  of  use,  1522'1527. 

appropriator  may  sell  his  water  for  use  on  distant  land,  1522. 

can  not  be  made  where  vested  rights  of  others  are  injured,  1527. 

early  rule  in  California,  1522. 

may  be  made  where  no  injury  is  done  the  rights  of  others,  1522. 

may  be  made  without  losing  rights,  1522. 

place  of  use  may  be  changed  at  the  will  of  the  appropriator,  1523. 

rule  as  to,  in  the  different  States,  1523-1525,  note. 
in  time  of  diversion,  1520. 

in  making  such  changes,  draft  upon  stream  must  not  be  any  greater, 
1521. 

owner  of  priority  entitled  to  store  his  water  for  late  crops,  1521, 

time  of  actual  application  of  the  water  may  be  changed,  1521. 
in  the  channel  of  a  stream,  1518. 

causes  of  the  change  in  channel,  1519. 

flow  may  be  changed  into  an  artificial  channel,  1518. 

rule  under  the  common  law,  as  to  restoring  channel,  1519. 

rule  under  law  of  appropriation,  as  to  restoring  channel,  1520. 

where  channel  is  changed  by  act  of  God,  1519. 
in  the  mode  of  collecting  the  water,  1517,  1518. 

from  immediate  use  to  storage,  1517. 
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CHANGES,  WHICH  MAT  BE  MADE— (Continued) 
from  storage  to  immediate  use,  1517. 
in  the  eoUection  of  subterranean  waters,  1518. 
in  the  use  of  water  appropriated,  1527-1537. 

appropriator  entitled  to  amount  so  long  as  he  applies  it  to  beneficial 

purposes,  1528. 
change  can  not  be  made*  where  point  of  return  to   the  stream  is 

changed,  1532. 
changed  from  placer  mining  to  irrigation  not  allowed,  1530. 
changed  from  placer  mining  to  quartz  mining  allowed,  1530. 
changes  may  be  made  from  one  agricultural  use  to  another,  1532, 

2588. 
for  mill  purposes,  can  not  be  changed  to  irrigation  purposes,  1531. 
in  change  of  use  appropriator  can  not  consume  more  water  hj  the 

new  use,  1530. 
rule  in  California,  as  to  change  of  use,  1534. 
rule  in  Colorado,  1534. 
rule  in  Nebraska,  1531. 
rule  in  Nebraska,  Nevada,  North  Dakota,  Oklahoma,  South  Dakota, 

Utah,  1534. 
rule  in  Oregon,  1535 
rule  in  Idaho,  1585. 

rule  in  Wyoming  as  to  change  of  use,  1534. 
statutes  of  the  various  States  regulating  such  changes,  1534. 
two  classes  of  use,  1530. 
use  for  irigation  may  be  changed  to  furnish  city  with  power,  1532, 

2588. 
uses  which  practically  consume  all  the  water,  1530. 
uses  which  practically  consume  none  of  the  water,  1530. 
what  changes  may  be  made,  1530. 

where  new  use  requires  less  quantity,  change  may  be  made,  1533. 
Wyoming  and  Idaho  attempted  to  make  water  rights  inseparable  ap- 
purtenances, 1535. 
nature  and  extent  of  injuries  to  others  which  will  prevent  the  change  of, 

1538. 
burden  of  proof  is  on  the  one  seeking  damages  for  injuries,  1538. 
in  making  the  change,  the  rights  of  others  must  not  be  materially 

injured,  1538. 
no  general  rule  can  be  laid  down  regarding,  1538. 
that  others  must  not  be  Injured  is  a  matter  of  defense,  1538. 
of  water  from  one  watershed  to  another,  1521. 
Colorado  rule,  1521. 

no  right  to  change  under  the  common  law  rule,  1522. 
light  under  the  rule  of  appropriation,  1521. 
Washington  rule,  1521. 
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CHANGES,  WHICH  MAT  BE  MADE— (Contimted) 
on  sale  of  rights,  1536. 

rights  of  purchasers,  1536. 

rule  in  Wyoming  upon  sale,  1537. 
point  of  diversion  may  be  changed,  when,  1501-1507. 

effect  of  change  on,  1505. 

if  the  rights  of  others  are  not  injured  thereby,  1501,  1505. 

may  change  to  bring  more  land  under  cultivation,  1501. 

must  comply  with  the  mode  of  procedure,  1504. 

must  not  injure  or  affect  riparian  owners,  1507, 

of  subterranean  waters,  1504. 

procedure  in  Colorado,  1504,  3281. 

right  of,  is  not  absolute,  1507. 

rule  in  Colorado,  1507. 

rule  in  Montana,  1506. 

right  of,  must  be  acquired  in  some  legal  method,  1508. 

tenant  in  common  may  change  beneficial  use  of  the  water,  2619. 

without  effecting  priority  of  right,  1504. 
under  the  law  of  State  control,  2466,  2468. 

changes  which  may  be  made  in  the  place  of  use,  2467. 

changes  which  may  be  made  in  the  point  of  diversion,  2467. 

rule  in  Colorado  as  to  changes,  2468,  3281,  3282. 

rule  in  Nebraska  as  to  changes,  2467. 

CHANNEL  OF  STREAM 
(See  Watee  Coubsbs) 
changes  which  may  be  made  in,  1518. 

channel  may  be  changed  by  act  of  God,  1519. 

channel  of  natural  stream  can  not  be  changed  by  artificial  means  and 

BtUl  remain  natural,   1518. 
flow  of  natural  channel  may  be  changed  into  artificial  channel,  1518. 
rights  of  appropriators  in  case  of  change  of  channel,  1519. 
riparian  owner  has  no  right  to  go  on  another's  land  to  restore  old 

channel,  1519. 
under  the  law  of  appropriation,  channel  may  be  changed  back,  1520. 
channel  of  stream — ^miscellaneous  subjects: 

appropriator  may  clean  out  in  order  to  prevent  injuries  from  over- 
flow, 1460. 
at  times  may  be  dry,  492. 
at  times  may  not  hold  all  the  water,  492. 

can  only  be  acquired  from  Government  in  accordance  with  law,  1322. 
changes  made  by  the  act  of  God,  1518. 

right  to  change  back  at  common  law,  1519. 
right  to  change  back  under  the  law  of  appropriation,  1520. 
essential  for  a  water  course,  491. 
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CHANNEL  OF  8TREAU— (Continued) 

is  divided  into  its  beds  and  banks,  491. 
is  the  deeper  part  of  the  water  course,  491. 
may  be  used  for  ditch  or  canal,  1457. 

must,  however,  be  an  actual  diversion  of  the  water,  1458. 

rights  of  others  must  not  be  injured,  1458. 
may,  for  the  time  being,  4>e  used  as  a  link  in  ditch  or  canal  con- 
ducting water,  1458. 
no  more  water  must  be  turned  in  than  can  be  carried,  1460. 
of  a  stream  may  be  used  to  conduct  water,  1239. 
subterranean  water  courses  have,  2099. 
water  course  defined  and  described,  490. 
water  right  exists  independent  of  any  property  in,  1322. 

CHAEACTEE  OP  LANDS 

(See  Lands/  Bipabun  Eiohts) 
to  which  riparian  rights  attach,  794. 

CHAEGES 

(See  National  Eeclamation  Act;  Watbe  Eates) 
for  water  under  the  Eeclamation  Act,  determined  with  a  view  to  return- 
ing to  the  fund,  the  cost,  2234-2313. 

charges  against  land  in  case  of  relinquishment,  2316. 

charges  assessed  against  lands  in  the  nature  of  a  lien,  2314, 

charges  for  water  come  with  assignment  of  entries,  2315. 

charges  may  be  made  against  unentered  land,  2315. 

graded  scale  of  charges  may  be  provided  for,  2314. 

no  credit  allowed  subsequent  entrymen  for  charges  paid  by  prior, 
2316. 

no   deduction   for  charges   will  be   made   on  account   of   easements 
through  land,  2315. 

number  of  annual  payments  for,  2234. 

Secretary  has  the  full  authority  to  fix  charges,  2313. 

CHEMICAL   POISONS 

(See  Pollution  of  Watbes) 
in  water,  are  destructive  both  to  animal  and  vegetable  life,  2046. 

animals  are  poisoned  and  killed  from  drinking  polluted  water,  2046. 
irrigation  water  need  not  be  chemically  pure,  2046. 

CHINA 

acquainted  with  irrigation  at  remote  time,  110. 

ancient  irrigation  in,  109. 

beginning  of  irrigation  in,  102,  161. 

canals  connect  Hoang-Ho,  Yang-tse-Kiang  rivers,  109. 

eultivation  of  rice  by  inundation  in,  49. 
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CHINA —  {Continued) 

description  of  ancient  irrigation  in,  109. 
Great  Plain  of,  109. 
Great  Plain  of,  described,  265. 
population  described,  265. 
is  ri-val  of  BgTpt,  in  claim  of  antiquit7,  109. 
lessons  to  be  learned  from,  267. 
modern  irrigation  in,  264-268. 
modem  methods  of  irrigation  in,  265. 

CHEI8TIAN  EEA 

irrigation  before  the,  102. 

CHTJECHE8 

on  forest  reservationa,  713. 

CIPPOLETTI,  CAESAEB 
(See  Italt) 
description  of  wier  of,  1585. 
inventor  of  the  Cippoletti  wier,  225. 
wier  of,  adopted  bj  the  United  States,  1586. 

CITIZENSHIP 

an  essential,  to  the  entry  of  desert  lands,  2359. 

CIVIL  LAW 

eiril  law — ^miscellaneous  subjects: 

aecesB — rights  of  riparian  owners  to,  966. 

adopted  hj  the  Dutch,  French,  Spanish,  and  Mexicans  in  this  coonti/, 

961. 
as  modified  by  Mexico,  635. 

canals  and  aqueducts  under — ^rights  of  way  for,  974. 
classification  of  waters  under,  961. 
comparisons  with,  977. 
condemnation  for  ditches  and  canals,  974. 
history  of,  960. 

influence  felt  in  the  Western  States,  1006. 
in  Mexico,  not  confined  to  riparian  lands,  993. 
in  the  United  States,  982-1003. 

brought  by  the  Dutch  to  New  York,  981. 

brought  by  the  French  to  Louisiana,  984-987. 

brought  by  the  Mexicans  to  the  Western  States,  989. 

brought  by  the  Spanish  to  the  Southern  States,  982-984. 
irrigation — ^use  of  water  for,  973. 
laws  of  water  rights  under,  973. 
many  features  of,  borrowed  by  the  common  law,  764. 
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CIVIL  hA.'W—iContmuecl) 

Mexican  laws — Government  concessions  of  water,  992. 

Mexican  pueblo  rights,  994,  998,  2590-2593. 

Mexican  water  laws — acquisition  of  private  rights,  991-993. 

Mexican  water  laws  as  affecting  water  of  Mexican  grants,  998-1001. 

Mexican  water  laws — ^in  general,  989. 

nature  of  running  waterdP  under,  466,  548. 

negative  community  under,  963. 

owner  of  the  banks  under — ^miscellaneous  rights  of,  967. 

ownership  of  running  water  under,  962. 

"Plan  of  Pictic"— pueblo  rights,  994,  2590-2593. 

priority  of  right  unknown  under,  1345, 

public  and  private  waters  under,  961. 
remedies  under,  976,  977. 

"aquae  pluviae  arcendae,"  976. 

damages,  976. 

injunctions,  976. 

mandamus,  977, 
right  of  navigation  under,  479,  560. 
Koman  civil  law — discussed,  959-979. 

acquisition  of  water  rights  under,  970. 

concluding  comparisons,  977. 

grants  by  riparian  owners  under,  973. 

historical,  960. 

institutes  of  Justinian,  961. 

laws  of  water  rights  under,  973. 

miscellaneous  rights  of  owners,  of  the  banks,  967. 

ownership  of  running  water  under,  902. 

ownership  of  severed  water  under,  964. 

"Pandects,"  961. 

public  and  private  waters  under,  defined,  961, 

remedies  under,  976. 

right  of  navigation  under,  964. 

rights  of  riparian  owners  under,  based  on  access,  966. 

rights  of  water  under,  967. 

right  to  subterranean  water  under,  972. 

rights  to  the  waters  of  springs  under,  972. 

surface  waters  under,  969. 

use  of  water  for  irrigation  under,  973. 
Spanish-Philippine  law — subject  discussed,  3535-3545. 
Spanish  Porto  Eican  laws,  3546-3559. 
Spaniards  practiced  in  the  United  States,  402. 
springs — frights  to  the  waters  of,  972. 
subterranean  waters — ^rights  to,  972. 
"The  Code,"  history  of,  960. 
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CIVIL  JjA.'W— (Continued) 

"The  Digest,"  history  of,  960. 

"The  Novels,"  history  of,  960. 

"The  Pandects,"  history  of,  960. 

waters  considered  publici  juris  under,  1006. 

water  rights  under — acquisition  of,  970. 

CLAIM  OF  EIGHT 

(See  Peesckiption  ;  Adverse  User) 
to  acquire  title  by  prescription,  use  must  be  under  claim  to  right  or  color 
of  title,  1885. 

CLASSIFICATIONS 

classification — miscellaneous  subjects : 

actionable  injury  to  water  rights,  2906. 

"defined"  and  "known,"  or  "undefined"  and  "unknown"  subter- 
ranean water  courses,  2098,  2115,  2152. 

dividing  water  into  classes,  465,  471. 

of  estates  subject  to  be  taken  by  eminent  domain  in  California,  3209. 

of  public  uses  for  which  the  right  of  eminent  domain  in  California, 
3209. 

of  States  having  common  law  and  doctrine  of  appropriation  of  wa- 
ters, 872. 

of  States  having  the  doctrine  of  appropriation,  871. 

of  States  totally  rejecting  the  common  law,  872. 

of  withdrawals  under  the  Beclamation  Act,  2282. 

percolating  waters,  2096. 

subterranean  water  courses,  or  streams,  2095. 

subterranean  waters,  2095. 

three  principal  restrictions  for  the  protection  of  waters  of  artesian 
weUs,  2127,  2128. 
injunctions  may  be  divided  into  two  classes:  2911. 

(1)  defective  injunctions,  2911. 

(2)  mandatory  injunctions,  2912. 

cause  of  the  passage  of  the  Carey  Act,  2387. 

(1)  physical,  2387. 

(2)  political,  2387. 

lor  the  determination  of  existing  rights  under  the  laws  of  State  control, 
2447. 

(1)  adjudication  by  courts,  2447. 

(2)  determination  by  some  governing  board,  2447. 

limitations  of  right  to  the  use  of  waters  tributary  to  underground  reser- 
voirs or  catchment  basins,  2183,  2184. 
(1)  there  must  be  an  ownership  of  the  land  underlaid  by  such  wa- 
ters,  2183.' 
255 — ^Klnn.  on  Irr. 
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CLASSIFICATIONS— -(Contiiwed) 

(2)  in  case  of  insufficient  quantity  each  land  is  limited  to  a  reason- 

able or  correlative  share  thereof,  2184. 

(3)  each  land  owner  has  the  right  to  such  use  of  the  water  upon  hia 

land  as  his  needs  or  conditions  require,  2184. 
object  of  organization  of  irrigation  districts,  2510. 

(1)  to  place  both  the  management  of  rights  in  the  hands  of  those 

most  interested,  2510. 

(2)  to  provide  method  for  acquiring  financial  means  for  constructing 

works;  2510. 
of  essential  elements  of  an  estoppel  in  pais,  2034. 

(1)  false  representation  or  concealment  of  a  material  fact,  2034. 

(2)  representations    or    concealment    must    have    been   unknowingly 

made,  2034. 

(3)  party  pleading  estoppel  must  have  been  ignorant  of  the  fact, 

2034. 

(4)  representation  must  have  been  made  with  the  intention  that  it 

should  have  been  acted  upon,  2034. 

(5)  party  pleading  must  have  been  misled  thereby  in  some  particu- 

lar, 2034. 
of  essentials,  for  court  to  acquire  jurisdiction  in  water  cases,  2758. 

(1)  court  must  be  cognizant  of  the  class  of  cases  to  which  the  one  to 

be  adjusted  belongs,  2758. 

(2)  proper  parties  must  be  present,  2758. 

(3)  point  decided  must  be  in  substance  and  effect  within  the  issue, 

2758. 
of  the  essentials  for  entry  of  desert  -lands,  2358. 

(1)  requisite  citizenship,  2358. 

(2)  land  must  be  desert  in  character,  2358. 

(3)  must  be  sufficient  water  appropriated  to  irrigate  and  reclaim 

the  land,  2358. 

(4)  there  must  be  actual  reclamation  of  the  land,  2358. 

(5)  there  must  be  a  payment  of  $1.25  per  acre,  2358. 
of  percolating  waters,  2151. 

(1)  diffused  percolations,  2151. 

(2)  tributary  to   surface  water  course   or  other  bodies   of  surface 

waters,  2151. 

(3)  tributary  to  underground  reserroiis,  2151. 

(4)  seepage  waters,  2151. 
of  water  corporations,  2634. 

(1)  mutual  corporations,  2634. 

(2)  corporations  organized  for  profit,  2634. 
o£  water  rights,  1387. 

decision  of  the  Supreme  Court  of  Idaho  regarding,  1387. 
statute  in  Idaho  regarding,  1387. 
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CLASSIFICATIONS— (Conii»Mte<i) 

pollution — what  constitutes  real,  material,  substantial  injury  to  the  rights 
of  prior  appropriation  by,  depends  upon: 

(1)  upon  the  use  or  purpose  for  which  the  water  was  appropriated, 

2070. 

(2)  upon  the  nature  and  extent  of  the  pollution,  2070. 
two  principal  remedies  against  pollution  of  waters: 

(1)  an  action  for  an  injunction,  2073. 

(2)  an  action  for  damages,  2073. 
water  companies,  2614. 

incorporated  companies,   2615. 
unincorporated  companies,  2614. 
water  may  be  polluted  in  any  one  of  three  states  or  in  all,  2044. 

(1)  in  falling  through  the  air,  2044. 

(2)  in  flowing  over  the  earth  or  in  streams,  2044. 

(3)  in  its  passage  underground,  2044. 

CLIMATB 

eUmate — ^miscellaneous  subjects : 

effect  of  irrigation  upon,  30. 

irrigation  increases  moisture  of,  30. 

irrigation  increases  the  rainfall  of,  31. 

opinion  of  Captain  William  A.  Glasford  as  to  effect  of  irrigation 
upon,  30. 
effect  of  forests  upon,  69-78. 

evaporation,  influence  of  forests  upon,  75. 

fallen  precipitation,  influence  of  forests  upon,  74. 

humidity,  influence  of  forests  upon,  72. 

rainfall,  influence  of  forests  upon,  75. 

temperature,  the  tendency  to  reduce  extremes,  70. 

transpiration,  influence  of  forests  upon,  78. 
of  the  various  Western  States:, 

Alaska,  3147,  3148. 

Arizona,  3154,  3155. 

California,  3168. 

Colorado,  3154. 

Hawaii,  3336. 

Idaho,   3346-3348. 

Kansas,  3380,  3381, 

Montana,  3401,  3402. 

Nebraska,  3420. 

Nevada,  3438,  3439. 

New  Mexico,  3462,  3463. 

North  Dakota,  3483,  3484. 

Oklahoma,  3495. 


4068  INDEX. 

Beferences  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  H,  pp.  1098-2191; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

CLIMATE— (Continued) 
Oregon,  3505. 

Philippine  Islands,  3535,  3536. 
Porto  Eieo,  3546. 
South  Dakota,  3560,  3561. 
Texas,  3574. 
Utah,  3588,  3589. 
Washington,  3619,  3620. 
Wyoming,  3641. 

COAL  LANDS 

disposal  of,  to  individuals,  745,  2252,  2253. 

method  of  disposal  of,  745. 

right  to  make  selections  under  the  Carey  Act  of  surface  entries,  747, 

2395. 
right  to  make  surface  entries,  747,  2353,  2395. 
surface  agricultural  entries  thereon — reservations,  746>  2352,  2395. 
withdrawals  of  surface  of,  under  the  National  Beclamation  Act,  748. 

COAL  MINES 

(See  Mines;  Pollution  op  Watbb) 
pollution  of  water  from  the  discharge  of  tailings  and  waste  from,  2057. 

CODES,  IBEIGATION  OR  WATEE 
California,  3175. 

code  divisions  are  not  consistent,  3175. 

system  of  codes  confusing,  3175. 
Philippine  civil  code  of  1899,  3548. 

law  of  the  Philippine'  Islands,  3535-3545. 
water  must  be  appropriated  in  accordance  with,  1317. 

CODE  NAPOLEON 

as  applied  in  France,  254. 

as  applied  in  Louisiana,  254. 

as  to  res  communes,  iff!. 

brought  by  the  French  to  Louiaiaiia.  986. 

CODE  OF  DOMAT 
in  Louisiana,  984. 

COLLATERAL  ATTACK 

organization  of  irrigation  districts  can  not  be  collaterally  attacked,  2540. 
attack  can  not  be  made  to  recover  possession  of  lands  sold,  2541. 
quo  warranto  will  not  lie  after  confirmatory  decree  rendered,  2540. 
sale  of  bonds  can  not  be  enjoined,  2541. 
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COLONIAL,  "GEE AT  PONDS" 
described  and   defined,   482. 
of  Masaaehusetts  and  Maine,  482,  483, 

COLOEADO 

Colorado — miscellaneous  subjects : 

abrogated  common  law,  872,  1088. 

ancient  irrigation  by  the  Nahua  Nations  in,  122. 

"Anti-Eoyalty  Act,"  2507. 

assignment  of  entries  under  the  Carey  Law,  2415. 

authority  of  the  State  Engineer  in,  as  to  the  appropriation  of  water, 

2449,  2451,  2455. 
awarding  extravagant  amounts  of  water,  1544. 
charges  for  land  under  the  Carey  Act,  2413. 
constitutional  provisions  as  to  the  fixing  of  water  rates,  2481, 
decision  of  the  court  upon  the  measurement  of  water,  1572. 
definition  of  the  Supreme  Court  of,  of  a  water  right,  1312. 
ditch  company  deemed  merely  the  carrier  of  water,  2652. 
early,  cases  disregard  the  question  of  due  process  of  law,  1720-1724. 
early,  cases  disregard  the  question  of  due  process  of  law  in  taking 

lands  for  rights  of  way,  1936. 
effect  of  Acts  of  1866  and  1870  upon  the  constitution  of,  1088. 
enforcement  of  decrees  in  statutory  adjudications  in,  2880, 
enlarged  homestead  Act  extends  to,  2380. 
example  of  early  decrees  in,  1544. 

followed  California  rule  as  to  doctrine  of  relation,  1288. 
forest  reservations  in,  can  not  be  created  without  Act  of  Congress, 

709,  725. 
form  and  substance  of  decrees  in  statutory  adjudication  of  water 

rights,  2861. 
has  accepted  the  provisions  of  the  Carey  Act,  2405. 
has  doctrine  of  appropriation,  871,  1088. 
has    special    statutory   proceedings    for    the    adjudication    of    water 

right,  2842. 
held  in,  that  abandonment  can  not  be  determined  in  statutory  action 

to  change  point  of  diversion,  1995. 
individuals  may  organize  companies  for  the  construction  of  ditches 

and  the  diversion  of  waters,  2646. 
irrigation  by  different  Indian  tribes  in,  450. 
jurisdiction  to  adjudicate  water   rights   and  rights  to   ditches   and 

canals,   2772. 
law  as  to  percolating  waters  unsettled,  2174. 
married  women  not  permitted  to  file  on  lands  under  the  Carey  Act, 

2412. 
milling  a  public  use  in,  1924. 
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COLORADO — (Conttrmed) 

one  of  the  first  to  abrogate  common  law  of  riparian  rights,  1720. 

original  jurisdiction  of  the  Supreme  Coiirt  in,  to  abate  public  nui- 
sances, 2075. 

part  of,  part  of  the  Louisiana  Purchase,  672. 

Professor  Pomeroy's  opinion  as  to  laws  of,  1030. 

provisions,  for  the  entry  and  reclamation  of  lands  under  the  Carey 
Act  by  individuals,  2409. 

rule  as  to  act  of  God  as  a  defense  for  faUure  to  deliver  water  under 
contract,  3123. 

rule  as  to  adjudication  of  rights  and  priorities  between  ditches  and 
'  canals,  2765,  2777. 

rule  as  to  the  appropriation  of  waters  of  interstate  streams  in  one 
I  State  for  use  in  another,  2223. 

rule  as  to  the  award  between  ditches  in  statutory  adjudications,  2844. 

rule  as  to  change  of  use  of  water,  1534,  1535. 

rule  as  to  changes  which  may  be  made,  1500,  1503,  1507,  1521,  1533. 

rule  as  to  consummation  of  appropriation,  1255. 

rule  as  to  diversion  of  water  on  private  lands,  1169. 

rule  as  to  forfeiture  of  rights  for  breach  of  contracts,  2748. 

rule  as  to  measure  of  damages  for  injuries  to  crops,  3139. 

rule  as  to  measure  of  damages  for  loss  of  livestock,  3141. 

rule  as  to  parties  plaintiff  in  statutory  adjudication  of  water  rights, 
in,  2853. 

rule  as  to  periodical  appropriations,  1370. 

rule  as  to  pleading  or  statement  to  claim  in  statutory  adjudication 
of  water  rights  in,  2855. 

rule  as  to  pleading  the  rights  of  plaintiff,  2786. 

rule  as  to  rescission  of  contracts,  2744. 

rule  as  to  res  judicata  of  decrees  in  special  adjudication  of  water 
rights  in,  2878. 

rule  as  to  sUenee  working  an  estoppel,  2040. 

rule  as  to  taxation  of  irrigation  works  of  companies,  2656. 

rule  as  to  venue  in  statutory  adjudication  of  water  rights  in,  2847. 

rule  as  to  the  abandonment  of  inchoate  rights,  1983. 

rule  as  to  the  enforcement  of  contracts  by  mandamus,  2739. 

rule  for  review  and  modification  of  decrees  in  atatutorr  adjudica- 
tion of  water  rights,  2868-2872. 

rule  for  taking  lands,  changed  in,  1936. 

Txile  in  actions  for  mandamus,  3029. 

rule  in,  as  to  actions  in  quo  warranto,  against  a  company  for  fail- 
ure to  deliver  water,  3038. 

rule  in,  as  to  appropriations  for  future  use,  1570. 

rule  in,  as  to  the  articles  of  incorporation  determining  the  purpose 
of  the  corporation,  2644. 
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COLOEADO— (ConMnMed) 

rule  in,  as  to  condemnation  of  rights  of  waj  through  existing  ditches, 
1948. 

rule  in,  as  to  effect  of  sheriff's  deed  of  water  right,  1831. 

rule  in,  as  to  leasing  of  water  rights  without  land,  1885. 

rule  in,  as  to  priority  of  rights  relating  to  railway  grants,  1720. 

rule  in,  as  to  purchase  of  inchoate  rights,  1765. 

rule  in,  as  to  sale  of  appurtenances  to  lands,  1801-1803. 

rule  in,  as  to  the  storage  of  water,  1475-1478,  1481. 

special  proceedings  for  appeal  in  statutory  adjudications  must  be  fol- 
lowed, 2873,  2875. 

statute  defining  artesian  weUs,  2124. 

statutes  providing  how  water  rights  may  be  fixed,  2488. 

statutory  rule  as  to  seepage  water,  2190. 

theory  as  to  legal  right  of  appropriation  discussed,  1099,  1105,  1111. 

title  to  beds  of  fresh  water  navigable  rivers  in,  545. 

total  dedication  of  waters  by  constitution,  644,  655, 
constitutional  provisions,  3258-3263. 

bill  of  rights,  3261,  3262. 

dedication  of  the  waters  to  the  public,  3258.    ' 

establishment  of  rights,  3261,  3262. 

jurisdiction  of  district  courts,  3262. 

right  of  appropriation,  3259. 

rights  of  way  provided  for,  3260. 

taxation  of  ditches  and  canals,  3263. 
criticisms  of  the  Colorado  laws,  3256. 

Colorado,  first  to  evolve  the  system  of  State  control,  3257. 

Colorado  very  jealous  and  watchful  of  its  claim  to  the  waters  within 
its  boundaries,  3257. 

common  law  absolutely  abrogated,  3258. 

laws  based  upon  the  laws  of  State  control,  3256. 

never  loath  to  adopt  the  laws  of  other  States  where  satisfactory,  3257. 

powers  and  duties  of  the  State  Engineer,  3257. 

State  Engineer  at  the  head  of  the  system,  3257. 

statutory  laws  very  elaborate  and  complete,  3256. 

waters  of  the  State  dedicated  to  the  public,  3256. 
early  rule  in,  relative  to  rights  of  way  over  private  lands,  1720. 

after  adoption  of  the  State  constitution,  rule  entirely  changed,  1721. 

early  cases  limited  in  their  effect,  1721. 

early  rule  greater  than  allowed  at  present,  1720. 

land  held  subject  to  the  dominant  rights  of  appropriators  for  rights 
of  way,  1720. 

right  of  way  can  be  acquired  against  the  will  of  land  owner,  only  in 
some  method  known  to  law,  1721. 

rule  in  the  case  of  Tunker  v.  Nichols,  1721. 
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COLOEADO — {Continued) 
inigation  districts,  2520. 

constitutionality  of  the  law  held  by  the  Supreme  Court,  2520. 

county  assessor,  assessor  for  district,  2566. 

history  of  irrigation  district  laws  in  Colorado,  2520. 

majority  of  votes  sufiScient,  2551. 

qualification  of  electors,  2S50. 

special  assessments,  how  levied,  2570. 
irrigation  in  the  State,  3255,  3256. 

Colorado  has  taken  advantage  of  every  law  available,  3255. 

conditions  confronting  the  settlers,  3255. 

Government  projects  in,  3255. 

great  variety  of  climatic  conditions,  3255. 

report  of  the  United  States  census  of  1910,  relative  to  irrigation  in 
the  State,  3255,  3256. 

storage  reservoirs  receiving  attention,  3255. 

water  supply. inadequate  to  the  demand,  3255. 
particular  features  of  the  State,  3253. 

•climate  of  Colorado,  3254. 

Colorado  is  the  summit  of  the  continent,  3254. 

description  of  physical  features,  3254. 

head  waters  of  many  large  rivers  are  in  Colorado,  3254. 

rainfall  and  precipitation,  3254. 

State  divided  into  two  portions  by  the  Colorado  divide,  3254. 
riparian  rights  in  Colorado,  3233-3235. 

Act  of  the  Territorial  legislature  of  1864,  3332. 

adoption  of  the  common  law  rule  so  far  as  applicable,  3332. 

Colorado  constitution  abrogated  the  common  law  of  riparian  rights, 
3333. 

decisions  upon  the  questions  of  riparian  rights,  3334,  3335. 
statutory  laws  relating  to  waters  and  water  rights,  3263-3331. 

Acts  providing  for  the  second  foot  as  the  standard,  3275. 

adjudication  of  rights — appeal,  3311. 

adjudication  of  rights — decree  and  judgment,  3308-3311. 

adjudication  of  rights — independent  -action,  3212. 

adjudication  of  rights — jurisdiction,  3303-3305. 
"     •  adjudication  of  rights — ^procedure,  3305-3308. 

appropriation  and  use  of  waters,  3264. 

appropriation  instituted  by  the  commencement  of  the  surveys  or  the 
construction  work,  3272. 

appropriation  is  finally  consummated  by  the  actual  application  of  the 
vrater,  3272. 

appropriation  of  water,  3272. 

bridges  must  be  constructed,  3275. 

Carey  Act  in  Colorado,  3320-3322. 
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COLORADO— (Continued) 

constitutional  provisions  relative  to  rights  of  way,  3278. 
corporations  and  companies — ditch,   reservoir,   flume,   and   pipe   line, 

3393,  3394. 
corporations  and  companies — duties,    rights,    and    powers    of,    3295- 

3297. 
corporations  and  companies — ^when  compelled  to  furnish  water,  3297- 

3299. 
county  commissioners  to  regulate  charges  for  water,  3300. 
damage  from  leakage  or  overflow,  3313,  3314. 
distribution  or  use  of  water,  3291-3293. 
ditches  and  canals,  3275-3282. 
division  engineers  and  their  duties,  3268,  3269. 
division  of  the  State  for  administrative  purposes,  3268. 
drainage  districts — organization  and  powers  of,  3323-3326. ' 
drainage  of  lands,  3322,  3323. 
how  decrees  should  describe  measurement,  3274. 
irrigation  district  law,  3316-3320. 
liens — on  ditches,  canals,  and  other  works,  3315,  3316. 
meadow  land  Act,  3265. 
measuring  devices,  3275-3277. 

National  Beclamation  Act — Acts  in  aid  of,  3326-3328. 
no  tract  of  land  to'  be  burdened  with  two  or  more  irrigation  ditckes 

when,  3279. 
notices  of  appropriation  not  required,  3272. 
old  standard  of  miner's  inch,  3274. 
organization  of  drainage  districts,  3322,  3323. 
pollution  of  waters — ^protection  against,  3329. 
preference  uses  of  water,  2266. 
priority  of  right  to  seepage  or  spring  water,  3265. 
provisions  for  the  organization  of  various  companies,  3293,  3294. 
reservoir  and  reservoir  rights,  3283-3287. 
right  of  land  owners  on  streams,  3264. 
right  to  water  developed  through  mines,  3266. 
riparian  rights  in  Colorado,  3332-3335. 
rule  in  case  of  change  of  channel  of  stream,  3280. 
sale  and  conveyance  of  water,  3283. 

sale  of  State  lands  to  secure  irrigation  on  other  lands,  3290. 
special  proceedings  to  change  point  of  diversion,  3281-3283. 
standard  of  measurement,  3274. 

State  canals  and  reservoirs  and  the  control  thereof,  3287-3290. 
State  Engineer  and  his  duties,  3267. 
statement  which  must  be  filed  within  sixty  days  after  commencement 

of  construction,  3274. 
taxation  of  irrigation  works,  3331. 
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COLORADO— (Con«im«ed) 

title  to  waters,  3263. 

water  commissioners  and  their  duties,  3270,  3271. 

water  rates — anti-royalty  Act,  3302. 

water  rates — regulation  of  charges,  3299-3301. 

COLORADO  RIVER  ♦ 

treaty  relative  to  the  navigation  of,  2198-2200. 

"COLORADO  THEORY" 

(See  CoLOEADo;  Abid  Region  Doctrine  or  Appeopeiation) 
fully  discussed,  1099-1124. 

COLOR  OF  TITLE 

(See  Advekse  Usee;  Presceiption) 
to  acquire  title  by  prescription,  the  use  must  be  under  claim  of  right  or, 
1885. 

COMMON  LAW 

(See  RiPAEiAN  Land;  Ripasian  Pbopeietoes;  Ripabian  Rights) 
common  law — miscellaneous  subjects: 

abrogated  in  those  States  which  are  more  arid,  1033. 
actions  for  injunctions,  2923. 

under    the    modified    common   law   riparian    owners   must   show 
actual  damages  to  right  before  an  injunction  will  lie,  2923- 
2925. 
all  proprietors  have  same  right  to  flow  of  water  at,  941,   . 
borrowed  many  features  from  the  civil  law,  764. 
classification  of  uses  of  water  under,  824-837. 
artificial  uses  defined  and  described,  824. 
natural  or  primary  uses,  defined  and  described,  824-827. 
discussion  as  to  which  system  of  laws  is  best  adapted,  1030-1036. 
I  governing  waters — subject  fuUy  discussed,  759-957. 

grants  and  contracts  of  riparian  rights  under,  913-924. 

interstate  common  law  being  built  up,  2220. 

"irrepressible  conflict"  between,  and  the  doctrine  of  appropriation, 

1047. 
irrigation  as  a  riparian  right  under,  853-912. 
natural  and  artificial  uses  distinguished,  825. 
nature  of  running  waters  under,  467. 

no  distinction  of,  as  between  United  States  and  the  States,  1018. 
no  right  to   change  use   of  water   from  one  watershed  to  another 

under,  1522. 
not  adopted  when  not  adapted  to  necessities  or  society,  1019. 
not  adopted  where  inapplicable,  1017-1020. 
not  applicable  to  Arizona,  1014. 
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COMMON  LAW— (Continwed) 

not  applicable  to  Nevada,  1020. 

not  applicable  to  Wyoming,  1015. 

of  riparian  rights,   760-773. 

of  riparian  rights  abrogated  in  many  Western  States,  767. 

of  riparian  rights  abrogated  in  the  United  States,  1406. 

ownership  of  beds  of  fresh  water  navigable  rivers  under,  531. 

pollution  as  against  the  rights  of  riparian  owners,  2065-2068. 

power  of  State  to  regulate  public  service  corporations  at,  2688,  2689. 

present  situation  in  California,  as  to,  1023,  1034. 

priority  of  right  unknown  under,  1345. 

question  as  to  the  right  to  adopt,  left  entirely  to  the  States,  1025-1029. 

recognizes  no  Government  surveys,  896. 

right  comes  within  the  general  police  powers  of  a  State,  2689. 

right  of  fishing  under,  604. 

right  of  navigation  under,  479,  560-563. 

right  to  the  use  of  waters  under,  819-852. 

right  to  fix  water  rates  comes  within  the  police  powers  of  a  State, 
2475. 

right  under,  to  the  non-riparian  transmission  of  power,  1495. 

riparian  proprietor  at,  may  make  reasonable  use  of  water  for  power 
purposes,  1493. 

rule  of  riparian  rights  and  Arid  Begion  Doctrine  of  appropriation  as 
to  ownership  of  land  on  stream  distinguished,  1323. 

rules  of,  do  not  apply  to  the  waters  of  artesian  basins,  2134. 

rule  under,  as  to  the  passing  of  water  rights  as  appurtenances  with 
the  conveyance  of  miUs,  1809. 

States  having — rule  as  to  diversion  of  water  on  private  lands,  1170. 

to  what  waters  riparian  rights  attach  under,  796-808. 

various  riparian  rights  under,  925-957. 

water  rates — general  right  under,  to  fix,  2475-2478. 

what  are  riparian  lands  under,  774-795. 

who  are  riparian  proprietors  under,  809-818. 

without  special  statute  governing  made  a  maintenance  of  a  public 
nuisance,  a  criminal  offense,  2084. 
deemed  inapplicable  to  many  of  the  arid  States,  1007-1025. 

Arizona  rule,  1014. 

common  principles  can  not  be  reconciled  with  doctrine  of  appropria- 
tion, 1010. 

inequality  of  rainfall,  1011. 

Montana  rule,  1015. 

originated  in  humid  climate,  1012. 

physical  reason,  1011. 
percolating  waters — subject  discussed,  2152-2185. 

classification  of  subterranean  or  underground  waters,  2152. 


4076  moBX. 

Beferences  are  to  pages.    Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

COMMON  LAW— (ConWntted) 

common  law  doctrine  as  to  percolating  Tvaters  wholly  abrogated  hy 
the  adoption  of  the  rule  of  correlatiye  rights,  2172-2177. 

common  law  rules  governing  waters  wholly  inapplicable  when,  2166. 

diffused  percolating  waters  belong  to  the  soil  itself  where  found,  2152. 

doctrine  of  correlative  rights  abrogates  the  English  rule  as  to  use  of 
such  waters,  2161.  ♦ 

English  rule  consistent  as  to  rights  to  percolating  waters,  2158. 

law  as  to  percolating  waters  supplying  surface  wells   originated  in 
England,  2178. 

no  rights  by  appropriation  can  be  acquired  to  diffused  percolating 
waters,  2157. 

no  riparian  rights  to  diffused  percolating  waters,  2157. 

rights  in  diffused  percolating  waters,  2153-2156. 

rule  as  to  subterranean  waters  supplying  surface  wells  in  England, 
2179. 
subterranean  water  course  at,  2098-2100. 

classification  of  "defined"  and  "known,"  or  "undefined"  and  "un- 
known," subterranean  water  courses,  2098. 

both  riparian  rights  and  those  by  appropriation  may  be  acquired  to 
such  waters,  2105. 

known  dependent  subterranean  water  courses,  2106-2115. 

known  independent  subterranean  water  courses,  2100-2106. 

rights  to  waters  of  known  streams  governed  by  the  same  rules  of  law 
governing  surface'  streams,  2099. 

rights  which  may  be  acquired  by  individuals  to  one  of  the  two  classes 
are  entirely  different,  2098. 

rights  which  may  be  acquired  therein,  2101. 

rights  which  may  be  acquired  to  underflow  of  surface  streams  at  com- 
mon law,  2111. 

rule  in  California  as  to  the  underflow  of  surface  streams,  2112. 

waters  of  known  streams  have  all  the  characteristics  of  surface  water 
courses,  2099. 

waters  of  unknown  streams  are  treated  as  percolations,  2099. 

COMMISSIONEE  OP  GBNBBAL  LAND  OFFICE 

report  of,  for  the  year  ending  June  30,  1911,  relative  to  situation  of  desert 
lands,  2342. 

COMMISSIONEE   OF   INDIAN  AFPAIBS 

report  of,  for  year  ending  June  30,  1911,  442,  463. 

COMMISSIONEES 
(See  Hawah) 
adjudication  of  water  rights  by,  in  Hawaii,  3340-3344. 
appeals  in  such  actions,  3344. 
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COMMISSIONEBS—  {ConUmied) 

decisions  in  such  actions,  3343. 
hearing  in  such  actions,  3342. 

powers  and  duties  of  the  commissioners,  3340,  3341. 
powers  vested  in  the  Circuit  Court  sitting  in  chambers,  3340. 
procedure  in  such  actions,  3342. 
commissioner  of  agriculture  of  Tesas — ^powers  and  duties  relative  to  irri- 
gation, 3586. 

COMMISSIONEBS'  COUETS 
(See  Texas) 
powers  and  duties  of,  3582,  2583. 

authorities  to  order,  regulate,  and  control  dams,  ditches,  roads,  and 

bridges,  3582. 
control  over  fences,  3583. 
criticism  of  the  commissioners'  court,  3576. 
may  establish  all  needful  police  regulations,  3582. 
where  health  of  eonmiunity  may  be  injured  by  irrigation,  3583. 

COMMISSIONS 

public  service  commission  of  Washington  impowered  to  fix  water  rates, 

3631. 
railroad  commission  of  Oregon  has  the  power  to  regulate  water  rates,  3521. 
State  conservation  commission — powers  and  duties  of,  3612. 
treaty  making  power  has  the  right  to  appoint  commission  to  establish 
rights  and  make  apportionment  of  international  waters,  2197. 

COMMON  LAW  STATES 

(See  Common  Law;  Kipabian  Eights) 
rule  as  to  diversion  of  water  on  private  lands,.  1170. 
States  classified  as,  872,  1088. 

COMMUTATION 
(See  HoMESTAED  Lavt;  National  Ebclamation  Act) 
commutation  clause  of  the  old  Homestead  Act  abrogated  by  the  National 
Eeclanmtion  Act,  2243,  2302. 

COMPANIES 

(See  Coepobations  ;    Companies  Uninooepoeated;   Public  Seevice  Com- 
panies) 
classification  of:     2614. 

classification  of  incorporated  companies,  2614. 

(1)  mutual  corporations,  2614. 

(2)  corporations  organized  for  the  purpose  of  profit  or  hire,  2614. 
classification  of  unincorporated  companies,  2614. 

(1)  tenants  in  common,  2614. 

(2)  partnerships,  2614. 
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COMPANIES— (ContinMe^) 

companies — ^miscellaneous  subjects : 

charges  of  water  rates  wtieh  may  be  made  by — subject  discussed,  2473- 
2508. 

contracts  with — subject  discussed,  2715-2752. 

may  represent  the  public  in  the  exercise  of  right  of  eminent  domain, 
2611. 

undertaking  of,  in  British  Columbia,  351. 
control  by  private  water  companies — subject  discussed,  2611-2614. 

classijGcation  of  private  water  companies,  2611-2615. 

corporations  for  profit,  2611. 

mutual  water  corporations,  2659-2678. 

organization  and  powers  of  corporations,  2634-2658. 

unincorporated  companies,  2616-2633. 
right  of,  to  contract  where  water  rates  are  not  fixed  by  law,  2499-2502. 

contracts  for  excessive  rates  will  be  set  aside,  2501. 

effect  of  contracts  as  to  water  rates,  2499. 

valid  contracts  may  be  made,  2500. 
statutes  of  the  Western  States  regulating: 

Arizona,  3164. 

California,  3220-3224. 

Colorado,  3293-3299. 

Idaho,  3367-3372. 

Kansas,  3388,  3389. 

Montana,  3413-3415. 

Nebraska,  3431,  3432. 

Nevada,  3454,  3455. 

New  Mexico,  3478-3480. 

Oklahoma,  3501. 

Oregon,  3520. 

Porto  Bico,  3554^3556. 

South  Dakota,  3568. 

Texas,  3579,  3580. 

Utah,  3609,  3610. 

Washington,  3631. 

Wyoming,   3667. 
■abject  in  general  discussed,  261L 

large  investments  of  capital  Teqnired,  2612. 

object  of  their  organization  is  for  the  combination  of  capital,  2612. 

organization  required  larger  diverting  works  and  longer  ditches,  2612. 

private  water  companies  are  designated  and  called  by  many  names, 
2611. 

private  water  companies  have  had  great  influence  in  the  settlement  of 
the  West,  2612. 

reservoirs  for  the  storage  of  waters  must  be  constructed,  2612. 
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COMPANIES— (Continued) 

report  of  the  thirteenth  census  for  1910,  2613. 

results  of  irrigation  companies  far  exceed  the  results  of  other  enter* 

prises  put  together,  2612. 
waters  of  the  larger  streams  must  be  appropriated,  2612, 
nnineorporated  companies — subject  discussed,  2616-2633. 
authority  of  individual  members,  2632. 
mutual  water  companies,  2625. 
partnerships,  2627-2630. 

right  of  majority  in  interest  to  control,  2631. 
tenants  in  common,  2616-2625. 
voluntary  associations,  2625-2627. 

COMPANIES,  XJNINCORPOEATED 

authority  of  individual  members,  2632. 

if  it  is  strict  business  partnership,  one  member  has  this  power,  2632. 
if  the  company  is  a  mere  tenancy  in  common,  one  member  can  neither 

bind  his  co-tenants  nor  the  association,  2633. 
limitations  of  one  member  to  bind  the  association,  2633. 
one  mining  partner  has  not  the  power  to  bind  his  associates,  2633. 
power  of  individual  member  to  bind  the  case  depends  upon  the  status 

of  the  company,  2632. 
procedure  on  application  for  right  of  way  under  Act  of  March  3,  1891, 

1674. 
association  of  individuals  must  file  articles  of  association,  1674. 
if  there  be  no  articles,  this  fact  must  be  stated  over  the  signature  of 

each  member,  1674. 
mutual  water  or  voluntary  associations,  2625. 

common  organization  in  many  localities,  2625, 

different  names  for  such  associations,  2625. 

distinction  between  voluntary  associations  and  mutual  corporations, 

2625. 
in  some  jurisdictions  the  status  of  voluntary  associations  is  defined 

by  statute,  2626. 
majority  is  not  vested  with  the  power  to  injure  the  rights  of  the 

owners,  2626. 
members  are  tenants  in  common,  2625. 
public  acequia  in  Arizona  and  New  Mexico,  2627. 
purpose  of  their  organization,  2625.  i 

rule  in  Arizona,  2626. 
rule  in  New  Mexico,  2627. 

title  to  water  rights  remains  in  the  individual  members,  2625. 
partnerships,  2627. 

relationship  of  tenants  in  common  and  co-partnership,  2628. 

rule  in  California,  2628. 

statute  in  case  of  dispute  between  partners,  2629. 


4080  INDEX. 

Beferenees  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

COMPANIES,  TJNINCOEPOEATED— (CoJitMiMed) 

Buch  partneTships  analogous  to  mining  partnersMpB,  3630. 

tenants  in  common  in  the   ownership   of   diteh  and  partnership  in 
the  water,  2629. 

works  and  water  rights  may  be  owned  and  controlled  as  partner- 
ship property,  2627. 
right  of  the  majority  in  inter«pt  to  control,  2631. 

general  rule  is  that  the  majority  in  interest  has  the  right  to  con- 
tract,  2631. 

majority  has  no  right  to  regulate  the  use  of  the  water  of  the  minority, 
2632. 

majority  must  not  injure  the  vested  rights  of  the  minority,  2631. 

no  powers  vested  in  the  majority  to  change  the  location  of  a  ditch, 
2632. 

right  of  the  injured  minority  to  resort  to  the  courts,  2632. 
tenants  in  common,  2616-2625. 

contribution  for  necessary  expenses,  2622. 

members  of  mutual  associations  are  tenants  in  common,  2625. 

rights  as  against  third  parties,  2624. 

rights  as  between  tenants  in  common,  2619. 

right  of  partition  between  tenants  in  common,  2622. 

who  are  tenants  in  common,  2616. 

COMPENSATION  AND  DAMAGES 
(See  Damages  ;  Eminent  Domain) 
must  be  awarded  in  the  exercise  of  the  right  of  eminent  domain,  1902-1905. 

Act  without  providing  for  compensation  would  be  unconstitutional, 
1939. 

but  a  single  recovery  can  be  had,  1943. 

by  what  body  compensation  may  be  assessed,  1940. 

compensation  and  damages  to  land  offset  by  benefits  in  general  not 
allowed,  1943. 

constitutional  guaranty  in  the  Eif  th  Amendment  of  the  Constitution 
of  the  United  States,  1930. 

decision  of  the  State  court  is  not  reviewable  by  the  Supreme  Court  of 
the  United  States,  1939. 

enhancement  in  the  value  of  land  by  reason  of  irrigation  facilities 
can  not  be  considered,  1941. 

market  value  for  its  most  important  use  may  be  considered,  1941. 

measure  of  damages  to  other  land,  1942. 

measure  of  just  compensation,  1941. 

owner  entitled  to  receive  the  value  of  the  property  he  has  been  deprived 
.  of  and  no  more,  1941. 

no  compensation  can  be  had  where  ditch  was  completed  before  incep- 
tion of  settler's  title,  1941. 
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COMPENSATION  AND  DAMAGES— (CoreWnited) 

property  shall  not  be  taken  or  damaged  without  just  compensation, 

1939. 
question  of  just  compensation  is  for  the  State  court  to  decide  where 

no  Federal  question  is  involved,  1939. 
question  of  measure  of  compensation  is  judicial,  1940. 
resultant  damages  usually  provided  for  by  the  statutes,  1942. 
rule  in  Colorado  for  assessing  compensation,  1941. 
rule  in  Idaho,  1940. 
rule  in  Missouri,  1944. 
rule  in  Montana,  1948. 
rule  in  Tennessee,  1943. 
statute  is  unconstitutional  where  there  is  no  express  provision   for 

notice  to  the  land  owner,  1940. 
to  take  private  property  without  just  compensation  would  violate  the 

constitutions,  1902-1905. 
tribunal  for  assessing  compensation  may  be  created  by  Act  of  Con- 
gress or  by  the  legislatures,  1940. 
where  defendant  has  no  title  to  the  right,  no  damages  can  be  assessed, 

1939. 
measure  of  for  the  taking  of  riparian  rights,  1963. 

estimate  should  be  based  on  the  value  of  the  property  immediately 

before  and  after  taking,  1963. 
measure  of  damages  should  be  based  on  the  present  use  that  is  being 

made  of  the  water,  1965. 
'  rule  in  California,  1964. 

rule  in  Nebraska,  1964. 
values  upon  what  compensation  may  be  based  for  a  "fair  return"  to  the 

company  in  the  filing  of  water  rates,  2491-2494. 

COMPLAINTS  AND  INSPECTION 
of  works  in  British  Columbia,  370. 
of  works  in  Saskatchewan  and  Alberta,  Canada,  315. 

COMPULSOET  SERVICE  OP  WATEE 

(See  CoEPOEATioNS  FOR  Profit;  Public  Seeviob  Coepobations) 
by  corporations  for  profit,  2708-2711. 

service  may  be  compelled  by  mandamus  or  injunction  proceedings, 

2708. 
when  service  may  be  enforced,  2709-2711. 

CONCENTEATION  MILLS 

(See  Mills;  Pollution  of  Watees) 

pollution  of  waters  by,  2056. 
256 — ^Kinn.  on  Irr, 
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CONCLTJSIONS  OP  LAW 

(See  Adjudication  op  Eights  in  Equity;  Pindinos  ot  Pact) 
court  must  draw  its  conclusions  of  law  in  the  adjudication  of  rights,  2808. 
court  should  not  confuse  its  conclusions  with  its  findings  of  fact,  2809, 
in  injunction  cases,  3007. 

court  must  make  condusions  of  law  in  such  cases,  3007. 

CONDEMNATION 

(See  Eminent  Dohain) 
actions  for,  1965. 

appeal  and  review  of  judgment  in  such  actions,  1974. 
judgment  reversed  when,  1974. 
right  of  certiorari  granted  for  review  when,  1975. 
right  of  appeal  is  given  from  final  judgment  in  condemnation  cases, 
1974. 
for  rights  of  way  for  ditches  and  canals,  at  civil  law,  975. 
general  procedure  and  practice,  1965. 

court  may  restraia  defendant  from  interfering  with  occupation,  1965. 

differs  in  the  various  States,  1965. 

in  most  jurisdictions  it  is  necessary  to  show  that  the  use  is  authorized 

by  a  law  and  necessary,  1966. 
in  some  States  there  must  be  a  demand  made,  1966. 
it  is  regulated  by  the  statute  of  the  respective  States,  1965. 
order  may  be  granted  to  take  possession  before  trial  when,  1965. 
rule  in  Nebraska,  1966. 
rule  in  Washington,  1966. 
special  procedure  usually  provided  for,  1965. 
parties  to  actions,  1966-1968. 

all  persons  or  corporations  having  an  interest  in  the  property  should 

be  made  parties  defendant,  1968. 
change  of  rule  in  Montana,  1967. 
in  Alaska  a  foreign  corporation  can  not  exercise  the  light  of  eminent 

domain,  1967. 
parties  defendant  in  such  cases,  1968. 
parties  plaintiff,  1966. 
powers  of  corporations  are  determined  by  the  terms  of  their  articles, 

1967. 
right  is  given  to  foreign  as  well  as  domestic  corporations,  1967. 
rule  in  Washington,  1968. 
strangers  to  the  suit  must  be  parties,  1968. 
pleadings  in  such  actions,  1969. 

about  all  defendant  can  do  is  to  see  that  the  proceedings  are  eon- 
ducted  in  accordance  with  law  and  put  in  evidence  his  damages,  1971. 
complaint  must  describe  right  sought  to  be  condemned,  1969. 
complaint  must  be  accompanied  by  a  map,  1969. 
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CONDEMNATION— (ConMmted) 

complaint  or  petition  must  set  forth  the  statutory  requirement,  1969. 
court  must  enter  judgment  in  a  case  in  accordance  with  the  statute, 

1973. 
defenses  to  such  actions  are  few,  1970. 
each  piece  must  be  definitely  described,  1969. 
effect  of  judgment,  1973. 
hearing  in  such  actions,  1971. 
if  water  right  was  acquired  by  appropriation,  nature,  and  extent  of 

the  appropriation  must  be  described,  1970. 
in  most  States,  costs  must  be  assessed  against  the  plaintiff,  1974. 
judgment  must  describe  property  with  great  particularity,  1973. 
necessity  of  the  taking  may  in  certain  instances  be  a  good  defense, 

1971. 
no  defense  if  the  Government's  consent  was  not  obtained  to  construct 

a  reservoir,  1971. 
not  an  error  to  strike  answer  from  the  files,  1971. 
question  of  necessity  usually  left  to  the  court  alone  to  decide,  1972. 
rule   in  those  jurisdictions   where   damages  may   be   assessed   by   a 

jury,  1972. 
rule  in  Washington  that  no  answer  is  contemplated,  1970. 
statute  must  provide  for  hearing  on  question  of  damages,  1972. 
statute  regarding  hearing  must  be  strictly  followed,  1971. 
verdict  and  judgment  in  such  cases,  1972. 
verdict  of  the  jury  or  finding  of  the  commission  must  be  adopted  by 

the  court,  1973. 
where  action  is  brought  to  condemn  water  rights,  they  must  be  particu- 
larly described,  1969. 
proceedings  for  condemnation  for  rights  of  way  in  Idaho,  3365,  3366. 
proceedings  in  California,  3205-3215. 
proceedings  in  Nebraska,  3430,  3431. 
rights  of,  procedure  in  Alaska,  3151,  3152, 

CONDITIONAL  INJUNCTIONS 
(See  Injunctions) 
conditional  injunction  may  be  granted  when,  2931. 

CONDITIONAL  EIGHT 

(See  PoasEssoKY  Bight;  Water  Bights) 
a  water  right  is,  upon  actual  use,  1317-1320. 

CONDITION  PEECBDENT 

(See  CoRPOBATioNS  roB  Peofit;  Public  SBETrcB  Coepobations) 
public  service  corporation  can  not  as  a  condition  precedent  to  furnishing 
water  require  applicant  to  comply  with  unreasonable  regulations, 
2694. 
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CONDITION  PRECEDENT— (OonWJMted) 

can  not  compel  applicant  to  sign  contract  containing  unreasonable 

terms,  2695. 
can  not  demand  extra  fee  or  bonus,  2695. 
made  criminal  offense  to  accept  bonus  or  royalty,  2695. 

CONDUCT  • 

(See  Estoppel) 
estoppel  by — subject  discussed,  2032-2042. 

CONDUIT 

open  ditch  can  not  be  changed  to,  without  consent  of  owner  of  land,  1514. 

CONFIRMATION 

(See  Ibrigatiokt  Distbsict  Law) 
of  irrigation  districts,  2559-2566. 

burden  of  proof  of  validity  of  proceedings  upon  the  district  itself, 

2563. 
"Confirmation  Act"  of  California,  2560. 
confirmation  of  bonds  issued  by  district,  2561. 
confirmation  of  organization  of  district,  2560. 
effect  of  judgment  in  confirmatory  proceedings,  2563. 
proceedings,  res  judicata,  2564. 
rule  by  the  United  States  Supreme  Court,  2565. 
rule  in  Idaho,  2565. 

CONGEESS 

can  not  enforce  any  rule  of  waters  upon  any  State,  2421. 
has  sole  power  to  dispose  of  public  lands,  688,  2247-2250. 

CONGRESSIONAL   GRANTS 

become  subject  to  the  Uinitations  of  laws  of  the  State  wherein  the  land  is 

situated,  1855. 
donations  to  railroads,  726. 
for  internal  improvements,  726. 
for  town  sites,  730-732. 

grantee  under,  takes  subject  to  conditions  annexed  to  grant,  752. 
owner  of,  may  protect  lands  from  trespass  for  the  purpose  of  constructing 

ditches  and  canals,  1724. 
pre-existing  water  rights  in  effect  by,  751. 
lights  against,  may  be  acquired  by  prescription,  1855. 
title  to  the  lands  under,  passes  from  the  United  States,  although  patent  notj 

issued,  1855. 
to  aid  in  building  wagon  roads,  728. 
to  aid  in  the  improvement   of   river  navigation,   728. 
to  aid  in  the  reclamation  of  swamp  lands,  728. 
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CONGKESSIONAIi  GEANTS— (Continued) 
to  construct  levees  and  drains,  728. 
donation  of  lands  for  school  purposes,  728. 

CONGEESSIONAL  GEANTEES 

doctrine  of  relation  as  applied  between  appropriators  and  congressional 

grantees,  1299-1304. 
doctrine  of  relation  as  appUed  between  conflicting  grantees,  1303. 

CONNECTICUT 

rule  in,  as  to  the  pollution  of  water  from  sewage,  2049. 
cession  of  lands  by,  671. 

CONSENT 

(See  Estoppel) 
silence  not  amounting  to,  will  not  work  an  estoppel,  2037. 
rule  in  Colorado,  2040. 

silence  for  the  full  period  of  statute  of  limitations  wiU  give  prescrip- 
tive right,  2037. 
silence  upon  the  part  of  owner  when  it  is  his  duty  to  assert  his  claim 

will  work  an  estoppel,  2040. 
silence  without   objection  upon   the   part   of   the   owner   is   a   mere 

silence,  2039. 
something  more  than  mere  silence  is  required  to  work  an  estoppel 
against  riparian  owner,  2041. 

conseevation  commission 

of  CaKfomia,  3227,  3228. 

Act  of  April  8,  1911,  3227. 

powers  and  duties  of  the  commission,  3227. 

report  of  the  commission  authorized,  3227. 

CONSEEVATION  OF  NATTJEAL  EESOUECES 
forests,  97. 
of  artesian  waters,  2126. 

as  to  the  need  of  conservation  of  artesian  wells,  2128. 

effect  of  permitting  artesian  wells  to  run  continually,  2126. 

many  of  the  Western  States  negligent  in  failure  to  pass  restricting 

laws,  2128. 
many  weUs  will  drain  an  artesian  basin,  2126. 
power  of  the  legislature  to  regulate  the  use  of  water  from  artesian 

wells  within  the  police  power,  2128-2132. 
restrictions  adopted  by  statutory  law  for  the  conservation  of  artesian 

waters,  2127,  2128. 
rules  and  results  of  scientific  investigations  and  experiences,  2123. 
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CONSOLIDATION 

courts  of  equity  have  the  diseretion  to  consolidate  causes,  in  equity  cases, 
2757. 

CONSTITUTIONAL  LAW 

acts  for  the  determination  of  water  rights  hj  boards,  2883-2887, 
decision  in  Nebraska,  288^. 
decision  in  Wyoming,  2884-2886. 
regular  proceedings  before   such  board  are  held  to   eonstitnte  due 

process  of  law,  2886. 
change  of  rule  by  adoption  of  Colorado  constitution  as  to  acquisition  of 

rights  of  way  for  ditches  and  canals,  1721. 
constitutionality  of  acts  for  statutory  adjudication  of  rights,  2846,  2847, 

2858. 
constitutionality  of  the  irrigation  district  Acts,  2529-2540. 

Acts  amendatory  and  supplemental  to  the  original  Act,  held  consti- 
tutional, 2531. 
jurisdiction  of  State  courts  to  determine  constitutionality  of  Acts, 

2539. 
jurisdiction  where  Federal  questions  are  involved,  2539. 
law  first  held  constitutional  by  the  Supreme  Court  of  California,  2529. 
law  held  constitutional  by  the  Supreme  Court  of  the  United  States, 

2530,  2531. 
law  held  unconstitutional  by  the  Federal  Court  of  California,  2530, 

2531. 
points  upon  which  Acts  were  held  constitutional,  2533-2538. 
constitutional  provisions  of  the  Western  States — subject  discussed: 
Arizona,  3157,  3158. 
California,  3176-3180. 
Colorado,  3258-3263. 
Idaho,  3351-3354. 
Kansas,  3383. 
Montana,  3404,  3405. 
Nevada,  3442. 
New  Mexico,  3465-3467. 
North  Dakota,  3486. 
Oklahoma,  3495,  3497. 
Oregon,  3510. 
South  Dakota,  3563. 
Texas,  3576. 
Utah,  3592-3594. 
Washington,  3624,  3625. 
Wyoming,  3645-3647. 
•ninent  domain,  1901-1905. 

California  constitutional  provisions  on  subject  of,  1905. 
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CONSTITUTIONAL  LAW— (Comtmaed) 

Fifth  Amendment  to  the  Constitution  of  the  United  States,  1902. 

Fifth  Amendment  to  the  Constitution  of  the  United  States  admits  prin- 
ciple of,  1902,  1904,  1934. 

Fifth  Amendment  to  the  Constitution  of  the  United  States  is  a  limita- 
tion upon  the  use  of  the  power,  1902. 

private  property  can  not  be  taken  without  due  process  of  law,  1902. 

private  property  can  not  be  taken  without  just  compensation,  1902. 

provisions  of  State  constitutions  afford  ample  protection  to  property 
rights  of  individuals,  1905. 

right  of  i^  requires  no  constitutional  recognition,  1901,  1904. 

section  1  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States  adds  further  protection,  1903,  1904,  1908. 
National  Eeolamation  Act  constitutional,  2246-2250. 

decisions  and  conclusions,  2248. 

doubts  expressed  in  the  Kansas-Colorado  case,  2246. 
provisions  relative  to  water  rates,  2481-2484. 

Arizona  provides  for  the  fixing  of  water  rates,  2483. 

California  provisions  for  the  fixing  of  water  rates,  2483. 

Colorado  provisions  for  the  fixing  of  water  rates,  2481, 

constitutional  provisions  in  some  of  the  Western  States,  2481. 

constitutional  limitations  upon  the  legislature  in  the  matter  of  fixing 
water  rates,  2485-2487. 

Idaho  provisions  fixing  water  rates,  2483. 

legislative  Acts  usually  held  constitutional,  2484,  2490. 
to  deprive  a  person  engaged  in  the  collection  of  an  unreasonable  water 
rate  deprives  him  of  no  right,  2503. 

CONSTRUCTION  COMPANIES 
(See  Caeet  Act) 
under  Carey  Act,  2385-2419. 

acquisition  of  a  water  right  for  Carey  projects,  must  be  acquired,  2407. 
Act  of  June  11,  1896,  2390. 

application  to  Board  for  selection  of  lands,  2408. 
company  entitled  to  a  lien  upon  lands  and  water  rights  for  the  pay- 
ment for  the  water  right  furnished,  2390,  2417. 
construction  company  may  mortgage  and  hypothecate  its  equity  in 

the  project,  2385. 
contract  between  the  State  and  construction  company  or  applicant, 
2410. 

CONSTEUCTION  OP  WOEKS 
(See  Dams;  Works) 
as  affected  by  extraordinary  floods,  1467. 
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CONSTKUCTION  OF  MVO^KS— (Continued) 
by  irrigation  districts,  2570,  2571. 

bids  must  be  opened  in  public,  2571. 

board  may  construct  work  themselves,  2571. 

board  may  reject  any  or  all  bids,  2571. 

board  not  to  be  interested  m  contracts  for  construction,  2573. 

construction  of  work  across  the  property  of  others,  2572. 

contractor  must  enter  into  bond,  2571. 

contracts  for  material  must  be  let  to  the  lowest  responsible  bidder, 

2571. 
payment  for  claims  for  construction,  2571,  2572. 
proceedings  for  construction  of  works,  2570. 
work  must  be  done  to  the  satisfaction  of  the  Engineer,  2571. 
character  of  construction  discussed,  1467. 

character  of  construction  of  dams,  1453. 
jurisdiction  of  construction  of  reservoirs,  1473. 
must  be  prosecuted  with  reasonable  diligence  to  hold  rights  of  way  under 

Acts  of  1866  and  1870,  1649. 
skill  as  to,  1466. 

skill  required  in  construction  of  great  dams,  1468. 
under  the  Arid  Region  Doctrine  of  Appropriation,  1233-1242. 

appropriator  may  take  advantage  of  all  natural  topographical  condi- 
tions, 1239. 
character  of  works  necessary,  1236,  1237. 
completion  must  be  followed  by  actual  application  of  the  water  to  some 

beneficial  use  or  purpose,  1242. 
ditches  must  be  constructed  to  conduct  the  water  to  the  place  of  use, 

1238 
physical  acts  necessary  for  an  appropriation  depend  upon  the  circum- 
stances, 1234. 
physical  acts  necessary  other  than  notice,  1233. 
some  kind  of  dam  usually  necessary  to  divert  the  water,  1237. 
work  of  construction  must  be  commenced,  1234. 
works  completed  when,  1241,  1242. 

works  must  be  completed  within  reasonable  time  after  notice,  1234. 
works  necessary  must  be  constructed,  1234. 
under  the  law  of  State  control,  2454-2457. 

forfeiture  of  right  in  ease  of  non-compliance  with  construction  laws, 

2456,  2457. 
permit  to  appropriate  water  grants  right  to  proceed  with  the  construc- 
tion of  works,  2454. 
rule  in  Colorado,  2455. 
rule  in  Idaho,  2455. 
rule  in  Nevada,  2455. 
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CONSTRUCTION  OF  WOEKS— (Continued) 
rule  in  Wyoming,  2455. 
statutes  provide  a  maximum  limit  within  which  works  must  be  fully 

completed,  2456. 
works  must  be  commenced  and  completed  within  the  time  fixed,  2455. 
works  must  be  properly  constructed,  1465. 

CONSUMMATION  OP  AN  APPROPEIATION 
Acts  constituting,  1254-1260. 

California  rule,  1255. 

Colorado  rule,  1255. 

Montana  rule,  1255. 

under  statute,  1254. 
all  of  the  water  claimed  must  be  used,  1256. 
conclusion  as  to  when  appropriation  is  complete,  1258. 
modification  of  rules  of,  by  local  law,  1259. 
nnder  the  law  of  State  control,  2458. 

rules  in  different  States,  2459. 

what  constitutes  consummation,  2458. 

CONSUMERS  Of  WATER 
(See  Wateb  Rates) 
contracts  to  turn  control  of  companies  over  to  the,  2730-2734. 
general  scheme  and  results,  2730. 

liability  of  contracts  for  the  sale  of  excess  rights,  2734. 
duty  of  public  service  corporations  to  furnish,  with  water,  2690-2712. 
State  regulations  fixing  duty  to  furnish  water  to  consumers,  2690. 
water  must  be  furnished  in  order  of  priority,  2698-2702. 
water  must  be  furnished  without  discrimination  or  preference,  2696. 
water  must  be  furnished  without  unreasonable  conditions,  2694. 
in  fixing  water  rates,  the  question  of  actual  service  to,  must  be  considered, 
2493. 
company  not  permitted  to  charge  a  small  proportion  of  consumers 
with  the  whole  amount,  2494. 
relation  of,  to  a  corporation,  2650-2657. 
rule  in  Arizona,  2655. 
rule  in  Colorado,  2652. 
rule  in  Idaho,  2657. 

title  in  case  of  mutual  corporation,  2651. 
where  title  to  the  water  rights  held  to  be  in  the  company,  2655. 
where  title  to  the  water  rights  held  to  be  in  the  consumer,  2650. 
lights  of  under  contracts  made  by  the  companies — subject  discussed,  2715- 
2751. 
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CONTESTS 

allowed  under  Desert  Land  Law,  2377. 

may  be  instituted  for  failure  to  make  requisite  annual  expenditure, 

2377. 
may  be  instituted  for  illegality  or  fraud,  2377. 

Bueeessful  contestant  allowed  preference  right  of  30  days  to  make 
entry,  2377.  * 

allowed  under  Beclamation  Act,  2302-2304. 

contests  allowed  under  second  form  withdrawals,  2303. 

grants  for  contests,  2303. 

no  contests  allowed  within  an  area  of  any  first  form  withdrawals,  2302. 

CONTINUING  INJTJEY 
(See  Injunctions;  Injubies) 
injury  must  be  continuing  before  an  injunction  will  lie,  2918. 

CONTEACTS 

actions  for  damages  for  failure  to  furnish  water  under,  3066-3069. 

where  duty  to  furnish  water  is  imposed  by  contract,  damages  can  be 

recovered  by  the  injury  caused  by  the  breach,  3066. 
company  is  liable  for  any  injury  suffered  as  the  direct  and  approxi- 
mate result  of  such  breach,  3069. 
rule  as  to  joint  and  several  contracts,  3069. 
rule  in  California  as  to  damages  in  suits  for  specific  performance, 

3067. 
rule  where  the  consumer  did  not  put  his  land  in  the  proper  state  of 

cultivation,  agent  may  make  contract  for  which  the  company  may  be 

liable,  3067. 
actions  on  contracts  to  protect  rights,  3030-3033,  3066. 
actions  for  specific  performance,  3030,  3066. 
allegations  of  the  complaint,  3033. 
before  decree  for  specific  performance  will  be  granted  it  must  be 

shown  that  nothing  remains  to  be  performed  on  the  part  of  the 

plaintiff,  3030. 
contracts  with  water  companies  that  on  the  happening  of  a  certain 

contingency  proper  rights  will  be  turned  over  to  the  consumers  will 

be  specifically  enforced,  3031. 
it  must  be  shown  that  the  contract  is  capable  of  being  performed, 

3030. 
nothing  peculiar  about  the  enforcement  of  contracts  relating  to  water 

rights,  3030. 
parties  and  pleadings  in  actions  on  contract  do  not  differ  in  water 

cases  from  other  actions,  3032. 
rule  in  California  as  to  allowing  damages  in  actions  for  specific  per- 
formance, 3033. 
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CONTRACTS— (Contiwed) 

rule  in  Idaho  where  action  was  brought  by  fourteen  peraons,  3032. 

specific  performance  wiU  be  decreed  in  certain  cases  of  parol  agree- 
ments, 3031. 

there  must  be  community  of  interest  in  order  for  there  to  be  more  than 
one  party  plaintiff,  3033. 

when  contracts  will  be  enforced  by  equity,  3032. 

where  the  contract  is  joined,  several  parties  may  join  as  parties  plain- 
tiff, 3030. 
breach  of  contracts,  2746-2751. 

act  of  God  as  an  excuse  for  failure  to  perform,  2747,  3122-3124. 

cases  of  forfeiture  of  rights  for  breach  of  contract,  2749. 

consumer  can  not  forfeit  future  rights  for  default  in  past  payments, 
2750. 

contracts  relative  to  the  rights  in  question  are  often  broken,  2746. 

damages  for  breach  of  contract,  2751,  3066. 

failure  to  deliver  water  a  common  breach,  2746,  3066. 

forfeitures  not  favored  in  law  and  such  contracts  will  be  strictly  con- 
strued, 2748. 

forfeiture  of  rights  for  breach  of  contracts,  2748. 

most  common  remedy  for  breach  of  contract  is  an  action  for  damages, 
2751. 

one  result  of  breach  is  a  forfeiture  of  all  rights  under  contract,  2748. 

recovery  in  case  of  breach  of  contract  for  failure  to  furnish  water, 
2746. 

tight  of  the  consumer  under  the  law  can  not  be  forfeited  by  breach 
upon  his  part  of  the  contract,  2749. 

rule  in  Colorado,  2748. 

when  act  of  God  is  defense  for  failure  to  furnish  water,  2747. 

writ  of  injunction  is  not  a  defense  to  a  contract  to  furnish  water,  2747. 
by  irrigation  districts,  2570,  2579. 

board  not  to  be  interested  in  contract,  2573. 

felony  in  California  for  officers  of  board  to  be  interested  in  contracts, 
2573. 

for  the  construction  of  works,  2570. 
hf  municipal  corporations,  2602. 

construction  of  franchises  for  furnishing  a  city  with  water,  2599. 

contracts  between  city  and  certain  farmers  for  exchange  of  waters 
held  valid  in  Utah,  2588. 

contracts  for  furnishing  municipalities  with  water,  2593-2600. 

franchises  granted  to  company  to  furnish  a  city  with  water  is  a  con- 
tract, 2599. 

municipality  can  not  barter  away  its  police  power,  under  guise  of 
making  contract,  2606. 

municipality  can  not  impair  the  obligation  of  a  contract,  2602. 


,  4092  INDEX. 

Bef^renees  are  to  pages.    Voltime  I,  pp.  1-1097:  Volume  H,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

CONTEACTS— (ComtiTwed) 

ordinanee  fixing  water  rates  affects  existing  water  rates,  2605-2607. 

power  of  municipality  to  fix  water  rates  by  contract  with  water  com- 
pany, 2604,  2605. 

right  to  fib:  water  rates  by  city  ordinance  in  the  absence  of  contract, 
2602-2605. 
cancellation  or  annulment  of  Contracts,  2745. 

cases  of  annulment  of  contracts,  2745. 

court  of  equity  may  cancel  or  annul  certain  contracts,  2745. 

courts  may  annul  by  action  of  the  parties  thereto,  2745. 
construction  of,  1627-1630,  2723-2726. 

construction  of  rights  may  be  considered,  1630,  2724. 

intention  of  parties  must  be  ascertained,  1627,  2724. 

language  of  a  contract  must  be  given  its  ordinary  meaning,  1627,  2724. 

rights  of  parties  are  to  be  governed  by  the  express  terms  of  contract, 
1627. 

where  terms  of  contract  are  ambiguous  and  uncertain,  court  may  con- 
sider other  evidence,  1629,  2725-2727. 

where  the  language  is  clear,  1628,  2724. 
contracts — ^miscellaneous  subjects: 

as  to  right  of  water  between  riparian  appropriators,  1626,  1633. 

certificates  issued  by  unincorporated  companies  are  water  right  con- 
tracts, 1626. 

for  the  conveyance  of  a  water  right,  must  be  in  writing,  1767. 

joint  contracts,  defined  and  described,  1627. 

may  be  made  by  agents,  1627. 

party  to,  for  water  rights  is  estopped  from  denying  the  execution 
and  delivery  of  the  same,  2030. 

relating  to  the  water  diverted  is  a  contract  concerning  personal,  1627. 

relating  to  water  rights  governed  by  the  same  principle  as  others, 
1626. 

right  of  way  through  ditches  of  others  may  be  acquired  by,  1457. 

several  contracts  defined  and  described,  1627. 
corporations  for  profit,  2692,  2715-2717. 

although  contract  relations  may  exist  between  corporation  and  con- 
sumer, it  does  not  destroy  the  right  to  have  water  delivered,  2692. 

company  can  not  compel  applicant  to  sign  contract   containing  un- 
reasonable terms,  2695. 

power  to  contract,  2715-2717. 
enforcement  of  performance,  2736,  3066. 

conflict  of  authorities,  as  to  mandamus  to  enforce  a  private  contract, 
2738,  2973. 

contract  merely  incidental  and  descriptive  of  the  right  of  the  con- 
sumer when,  2739. 
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equity  will  decree  specific  perfonnance  of  parol  agreements  when, 
2737. 

equity  will  decree  specific  performance  when,  2736,  3030. 

equity  will  enforce  the  performance  of  a  contract  where  possible,  2736. 

general  rule  that  mandamus  will  not  lie  to  enforce  the  performance 
of  a  private  contract,  2738. 

if  there  still  remains  something  to  be  performed,  specific  performance 
will  not  lie,  2737. 

injunction  to  compel  corporation  to  retain  its   ability  to  perform, 
2737,  2971. 

rule  in  Colorado,  2739. 

to  compel  the  performance  of  a  statutory  duty,  mandamus  or  manda- 
tory injunction  will  lie,  2738,  2972. 

usual  form  of  action  is  an  appeal  in  equity,  2736. 

void  contract  can  not  be  enforced  by  either  party,  2739. 

when  equity  will  not  decree  performance  of  a  contract,  2737. 

when  mandamus  will  enforce  a  company  to  furnish  water  to  consumers^ 
2739. 
extent  of  rights  conferred  by  contracts,  2727. 

consumer  acquired  such  rights  as  he  bargained  for  and  no  more,  2727. 

contract  limiting  water  to  amount  sufficient  to  irrigate  a  certain  tract, 
2727. 

contract  to  pro-rate  in  times  of  scarcity,  2727. 

extent  of  right  of  consumers  may  be  limited  by  contract  to  pro-rate 
in.  times  of  scarcity,  2727. 

rights  of  each  consumer  are  limited  by  the  terms  of  the  contract,  2727. 

violation  of  contract  by  consumer,  2727. 
form  and  execution  of  contract,  2721. 

agent  can  not  be  interested  adversely  to  the  rights  of  the  company, 
2722. 

contracts  must  be  executed  by  the  parties  thereto,  2722. 

directors  can  not  be  interested  adversely  to  the  interests  of  the  com- 
pany, 2722. 

effect  of  oral  contracts  for  perpetual  use  of  water,  2721. 

recoveiy  by  company  on  an  oral  contract,  2722. 

such  contracts  may  be  executed  by  the  agent  on  the  part  of  the  com- 
pany, 2722. 

usual  and  better  form  of  contracts  is  to  have  them  in  writing,  2721. 
for  rights  of  way  over, private  lands — subject  discussed,  1719-1759. 

ditch  and  water  right  may  be  sold  separate  and  apart  from  each  other, 
1726. 

everything  necessary  for  the  full  enjoyment  of  the  easement  granted, 
1732. 

general  law  of 'contracts  applies,  1725. 
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land  owner  may  sell  land  reserving  right  of  way,  1725. 

location  of  right  of  way  under,  1731. 

not  limited,  1725. 

reservation  of  a  "mere  right  of  way"  does  not  include  the  right  to 
dig  ditches  or  canals,  1726. 

rights  of  way  acquired  by  contracts,  1728. 

rule  in  Washington,  1730. 

should  be  by  deed,  1728. 

should  be  in  writing  under  seal  in  Oregon,  1729. 

statute  of  frauds  applies,  1730. 

terms  of  contracts  relative  to  ditches  and  canals  construed,  1731,  1732. 

valid  contracts  may  be  made  by  land  owner  granting  rights  of  way, 
1725. 
party  to,  for  water  rights  is  estopped  from  denying  the  execution  and  de- 
livery of  the  same,  2030. 
for  the  use  of  water  between  appropriators,  1632. 

contracts  between  eonstimers  and  ditch  companies  valid,  1632. 

contracts  for  the  use  of  water  between  appropriators,  1632. 

public  policy  will  be  sustained  by  the  courts,  1632. 

rotation  of  water  between  consumers  may  be  made,  1632. 

rule  in  Idaho,  as  to  contracts  for  rotation,  1633. 

such  contracts  not  in  violation  of  law,  1632. 
for  use  of  ditches  and  canals  of  others,  1634,  1747. 

agreements  to  enlarge  works  of  others,  1634. 

contracts  may  be  made  to  develop  water  on  the  lands  of  another,  1636. 

for  the  development  of  water,  1636. 

parol  executed  agreement  is  valid  when,  1635. 

right  to  use  ditches  and  canals  may  be  acquired  by  contract,  1634. 

should  be  in  writing,  1634. 
mutual  corporations,  2662, 

company  is  trustee  for  its  stockholders,  2662. 

duty  of  such  corporations,  2663. 

illegal  contract  entered  into  by  the  board  may  be  challenged  by  the 
stockholders,  2663. 

officers,  managers,  and  governing  boards  also  hold  trust  relations  to 
the  shareholders,  2663. 

relation  between  mutual  water  corporations  and  the  shareholders  is 
that  of  contract,  2662. 

trust  relations  spring  from  this  contract  upon  the  part  of  the  com- 
pany, 2662. 
parol  executed  contract  fori  ™  consideration  for  rights  of  way  over  pri- 
vate lands,  1732-1744. 

consideration  sufficient  if  ditch  was  constructed  for  joint  benefit  of 
land  owner  and  party  seeking  the  right,  1733. 
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doetnne  of  estoppel  as  applied  to  parol  contracts  and  licenses,  1742. 

permanent  easement  for  right  of  wa.j  may  be  acquired  by  a  parol  exe- 
cuted contract,  1732. 

permissive  rights  acquired  by  revocable  licenses,  1736. 

prescriptive  right  can  not  be  based  on  licenses  or  permission,  1743. 

rights  acquired  by  Ucenses — in  general,  1735. 

rights  acquired  by  irrevocable  licenses,  1738. 

right  to  use  water  may  be  acquired  by,  1748. 
performance  of  contracts,  2735. 

construction  as  to  the  performance  of  contracts,  2735. 

general  rules  of  law  govern  as  to  performance,  2735. 

nothing  peculiar  to  water  contracts  as  to  their  performance,  2735. 

performance  of  contract  to  furnish  water  from  a  part  source  of  sup- 
ply, 2735. 

water  contracts  must  be  performed,  2735. 

where  time  is  not  the  essence  of  the  contract,  2735. 
rescission  of  contracts,  2743. 

allegations  necessary,  2744. 

cases  of  recovery  of  consideration  and  rescission  of  contracts,  2744. 

evidence  of  fraud  must  be  equally  convincing,  2743. 

one  can  not  rescind  and  stUl  retain  the  benefits  under  the  contract, 
2744. 

rule  in  Colorado,  2744. 

where  party  was  induced  by  fraudulent  representations  to  enter  into  a 
contract,  court  will  decree  a  rescission  thereof,  2743. 
recovery  of  contracts  for  water  furnished,  2740-2743. 

cases  of  contracts  and  recovery  thereof,  2741. 

company  is  not  entitled  to  pro  tanto  recovery  based  on  a  partial  ful- 
faiment,  2740. 

company  must  prove  the  contract  and  full  compliance  with  its  terms, 
2740. 

constructive  notice  of  lien  to  subsequent  purchasers,  2742. 

contracts  ' '  to  run  with  and  bind  the  land, ' '  2742. 

in  the  absence  of  statute,  company  has  a  right  to  contract  for  a  lien 
upon  the  land  for  the  water  furnished,  2741. 

land  is  bound,  even  if  consumer  did  not  use  the  water,  2743. 

language  in  contract  must  be  definite  and  specific  to  create  a  lien, 
2742. 

lien  upon  the  land  given  by  statute  for  water  furnished,  2741. 

measure  of  recovery  is  the  amount  fixed  in  the  contract,  2740. 

recovery  may  be  had  by  the  company  against  the  consumers  for  water 
furnished,  2740. 

usual  method  of  enforcing  lien  contracts  is  by  foreclosure  and  sale, 
2743. 
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where  contract  for  water  furnished  was  a  lien  on  the  land,  2741. 
that  run  with  the  land,  2728. 

criticism  of  the  California  Court,  2730. 

different  holdings  under  different  rules  of  law,  2728,  2729. 

effect  of  such  contracts,  2728. 

lien  may  be  created  in  favor  of  the  company  for  payment  of  the 
water,  2728. 

rule  in  California,  2729. 

such  contracts  also  run  in  favor  of  the  consumers  against  the  com- 
pany, 2728.    ' 

valid  contracts  may  be  made,  "that  run  with  the  land,"  2728, 
to  sink  artesian  wells,  2147,  2148. 

construction  of  such  contracts,  2147,  2148. 

guarantee  as  to  water,  2147. 

water  usually  included  in  the  term,  "artesian  well,"  2147. 

rule  in  Washington,  2148. 
to  turn  control  of  the  companies  over  to  consumers,  2730-2734. 

company  can  not  prolong  its  contract  by  increasing  its  capacity,  2733. 

company  in  some  cases  has  sold  rights  beyond  the  capacity  of  the 
works,  2731. 

consumers'  company  not  liable  on  such  contracts,  2734. 

courts  generally  uphold  the  validity  of  such  contracts,  2732. 

courts  inclined  to  protect  the  consumers  to  the  full  extent  of  their 
rights,  2733. 

courts  will  protect  the  rights  of  the  consumers,  2731. 

enforcement  of  such  contracts,  2732,  2733. 

expression,  "estimated  capacity"  construed,  2733. 

general  scheme  and  results,  2730. 

general  plan  is  a  good  one  as  far  as  all  parties  are  concerned,  2731. 

in  some  instances  plan  has  been  abused,  2731. 

liability  on  contracts  for  sale  of  excess  rights,  2734. 

many  corporations  organized  with  the  express  purpose  of  eventually 
turning  over  works  and  other  property  to  the  consumers,  2730. 

plan  adopted  by  the  National  Beclamation  Act,  2731. 

purchasers  of  water  when  "estimated  capacity"  of  company  is  sold 
are  put  on  inquiry,  2734. 

rule  in  Idaho,  2732. 

scheme  originated  in  Colorado,  2731. 

secures  the  consumers  a  perpetual  water  right,  2731. 

two  modes  of  operation  by  courts:    2731. 

(1)  that  with  water  rights  are  sold  a  certain  portion  of  the  stock, 

2731. 

(2)  upon  the  happening  of  a  certain  contingency,  property  to  be 

deeded  to  the  consumers  or  to  some  new  corporation,  2732. 
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each  company  is  liable  on  such  contracts,  2734. 
under  National  Reclamation  Act,  2279. 

Act  of  Feb.  21,  1911,  providing  for  the  co-operation  with  other  proj- 
ects, 2279. 

between  associations  of  water  users  and  the  Secretary  of  the  Interior, 
2333. 

contracts  for  the  construction  of  reclamation  works,  2293. 

Government  may  contract  for  impounding,  storing,  and  carriage  of 
water,  2279. 

materials  to  be  taken  possession  of  by  the  Government  in  case  of  da 
faulting  contractors,  2295. 

power  of  the  Secretary  to  extend  contracts,  is  limited,  2294. 

provisions  in  case  of  defaulting  contractors,  2294. 
reformation  of  contracts,  2743. 

case  of  reformation  of  defective  deed,  2743. 

mistake  must  be  mutual,  2743. 

where  contracts  do  not  express  the  true  intent  of  the  parties,  they  may 
be  reformed,  2743. 
relating  to  water  rights — subject  discussed,  1625-1636. 

breach  of  contract,  1631. 

construction  of  contract,  1627-1630. 

contracts — ^in  general,  1625. 

contracts  for  rotation,  1632. 

contracts  for  the  development  of  water,  1635. 

contracts  for  the  use  of  ditches  and  canals  of  others,  1634. 

contracts  for  the  use  of  water  as  between  appropriators,  1632. 

contracts  settling  disputes  between  appropriators,  1631. 

contracts  settling  disputes  between  riparian  owners,  1633. 

enforcements  and  liabilities  under  contracts,  1631. 

performance  of  contracts,  1631. 

void  and  voidable  contracts,  1630,  2721. 
right  of  pollution  acquired  by,  2063-2065. 

contract  granting  easements  to  discharge  tailings  is  good,  2085. 

contract  is  no  defense  where  a  public  nuisance  is  maintained,  2085. 

grant  or  contract  is  a  good  defense  against  a  private  individual  in  an 
action  for  pollution,  2085. 

right  to  pollute  waters  may  be  acquired  by  contract,  2063. 

rule  of  the  United  States  Circuit  Court  on  pollution,  2085. 
settling  disputes  between  appropriators,  1631. 

common  source  of  contract  should  be  in  writing,  1631. 

settlements  of  disputes  favored  in  law,  1631. 

when  parol  agreements  relating  thereto  are  valid,  1632. 
settling  disputes  between  riparian  owners,  1633. 

contract  binds  heirs  and  grantees,  1633. 
257 — Kinn.  on  Irr. 
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riparian  owners  may  settle  such  disputes  by  contract,  1633. 
under  the  Carey  Act,  2410. 

between  the  State  and  applicant  or  constructing  party,  2410-2412. 

procedure  in  case  of  forfeiture  of  contracts,  2411. 

provisions  for  pro  rata  interest  in  the  irrigation  works  by  the  settlers, 
2411.  * 

satisfactory  bond  must  be  given  before  contract  is  entered  into,  2411. 
void  and  voidable  contracts,  1630,  2718. 

contract  by  which  a  director  obtains  from  the  corporation  advantage 
to  himself,  is  voidable,  2721. 

contracts  entered  in  restraint  of  trade  are  void,  1630. 

contract  entered  into  under  duress  is  voidable,  1630,  2721. 

contract  providing  for  the  payment  of  a  bonus  from  and  above  legal 
rates,  is  void,  2719. 

contract  requiring  consumer  to  surrender  his  public  right  to  the  d^v- 
ery  of  water  is  illegal  and  void,  2718. 

contract  requiring  all  past  dues  and  charges  to  be  paid  is  void,  2720. 

contracts  whereby  the  company  agrees  to  furnish  more  water  than  it 
owns  or  controls  are  void,  2720. 

corporation  can  not  make  valid  contract  to  exempt  itself  from  the  per- 
formance of  its  duty,  2718. 

corporation  has  no  right  to  bind  itself  so  that  it  would  render  it  un- 
able to  serve  the  pubUe,  2718. 

instances  where  contracts  have  been  held  void,  2719. 

no  valid  contract  can  be  made  so  unreasonable  in  its  terms  as  to  be 
against  public  policy,  2718. 

no  valid  contract  can  be  made  which  conflicts  with  the  constitution  or 
statutes  of  the  State,  2718. 

parol  contract  to  furnish  water  ' '  at  all  times ' '  is  void,  2720. 

rule  in  Colorado,  2719. 

validity  of  each  and  every  contract  depends  upon  its  special  terms, 
2721. 

void  contracts  will  not  be  enforced  by  the  courts,  2719. 
with  companies — subject  discussed,  2715-2752. 

breach  of  contracts,  2746-2751. 

cancellation  or  annulment  of  contracts,  2745,  2746. 

construction  of  contracts,  2723-2726. 

contracts  bad  as  against  statute  or  public  policy,  2718. 

contracts     that  run  with  the  land,  2728-2730. 

contracts  to  turn  control  of  companies  over  to  consumers,  2730-2734, 

enforcement  of  performance  of  contracts,  2736,  2737,  2740,  3030. 

execution  of  contracts,  2722. 

extent  of  rights  conferred  by  contracts,  2727-2730. 

form  of  contracts,  2721,  2722. 
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CONTRACTS—  ( Continued) 

performance  of  contracts,  2735,  2736. 
power  of  corporation  for  profit  to  contract,  2715-2721. 
rescission  of  contracts,  2743,  2744. 
recovery  on  contracts  for  water  furnished,  2740-2743. 
reformation  of  contracts,  2743. 
injunction  against  the  violation  of,  2973,  2974. 

cases  when  injunction  will  lie  to   enjoin   the   violation  of  contracts, 
2973,  2974. 
water  rates — right  of  companies  to  contract  where  rates  are  not  fixed  by 
law,  2499-2502. 
contracts  for  discriminatory  rights  not  allowed,  2505. 
contract  for  excessive  rates  will  be  set  aside  by  the  courts,  2501. 
contracts  must  be  uniform  to  all  consumers,  2505. 
impairment  of  contracts,  2502-2505. 

power  of  the  Legislature  to  regulate  water  rates  in  the  face  of  con- 
tracts, 2502:2505. 
rule  by  the  Federal  Court  of  Idaho,  2504. 
rule  in  Idaho,  2502. 

where  rates  have  not  been  actually  fixed,  companies,  have  the  right  to 
make  reasonable  contracts,  2499. 
where  water  rights  are  represented  by  stock  in  corporations,  the  law  of 
contracts  relating  to  personal  property  governs,  1626. 

CONTEIBUTION 

(See  Companies  Unincorpoeated ;  Tenants  in  Common) 
difficulties  occasioned  in  securing  contribution  causes  the  organization  of 

corporations,   2635. 
for  necessary  expenses,  by  tenants  in  common,  2622,  2623. 

each  tenant  in  common  is  individually  bound  to  keep  his  works  in 

repair,  2622. 
statutes  providing  for  remedies  in  case  of  contribution,  2623. 
those  making  repairs  may  compel  contribution  from  the  others,  2622. 
others  contributing  to  the  contamination  of  water  is  no  defense,  2085. 

CONTRIBUTORY  NEGLIGENCE 
(See  Damages;  Negligence) 
pleadings  and  proof  of,  in  actions  for  damages,  3113-3116. 
cases  where  such  acts  may  be  set  up,  3113-3116. 
contributory  negligence  of  the  plaintiff  must  be  the  approximate  cause 

of  his  injury  to  prevent  recovery,  3116. 
defendant  may  set  up  such  acts  of  the  plaintiff  as  a  defense,  3113. 
definition  of  contributory  negligence,  3114. 

no  duty  upon  the  land  owner  to  avoid  the  consequence  of  ditch  owner's 
negligence,  3115. 
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CONTEIBTJTOBY  NEGLIGENCE— (Contijwed) 

plaintiff  can  not  recover  for  injuries  from  the  direct  result  of  his  own 

acts,  3113. 
rule  in  Colorado  as  to  contributory  negligence,  3116. 

CONVICTION 

will  not  bar  a  civil  action  for  ifrjuries  from  the  pollution  of  waters,  2084. 

CpOLEY,  JUDGE  THOMAS  P. 

dedication  of  first  edition  to.  111. 

view  upon  the  subject  of  revocable  licenses,  1740. 

COOLEY,  LYMAN  E. 

opinion  as  to  aid  of  navigation,  21. 

CQEEA 

modern  irrigation  in,  262. 

COEONADO,  PEANCISCO  VASQUEZ 

discovery  of  ancient  irrigation  works  in  Mexico,  by,  118. 

COEPOEATIONS 

(COBPOBATIONS  FOB  PeOPIT;    MUTUAL  COEPOBATIONS ;    PUBLIC  SEBVICE  CORPO- 
EATIONS) 

corporations — ^miscellaneous  subjects : 

classification  of  rights  by,  in  Idaho,  1387. 

distinction  between  corporations  for  profit  and  municipal  and  mutual 

water  corporations,  2680. 
for  profit — subject  discussed,  2679-2714. 
Government  under  National  Eeclamation  Act,  may  co-operate  with, 

2280. 
irrigation  districts  are  public  corporations,  2557. 
may  be  made  for  the  express  purpose  of  appropriating  and  selling 

water,  1325. 
may  make  appropriations  of  water,  1185. 
municipal  corporation  must  be  distinguished  from  private  corporation, 

2583. 
mutual  water  corporations — subject  discussed,  2659-2678. 
organization  of  irrigation  districts  for  the  purpose  of  evading,  2510. 
power  first  limited  by  articles,  1476. 

water  rights  may  be  acquired  by  prescription  against,  1852. 
general  power  of  water  corporations,  2640-2650. 
acquisition  of  rights  of  way,  2650. 

appropriation  by  corporations  follows  the  general  rule,  2646. 
are  given  the  power  to  raise  money  for  other  operations,  2641. 
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C0EP0EATI0N8— (Continued) 

articles  of  incorporation  governing  the  purpose  of  the  corporation, 
2642. 

corporations  liable  for  damages  for  all  injuries,  2642. 

essentials  for  a  valid  appropriation,  2650. 

fixing  of  maximum  water  rates  of  corporations,  2642. 

general  powers  of  corporations  limited  by  their  articles,  2640. 

have  power  to  construct  the  necessary  works,  2641. 

in  some  States  may  acquire  title  to  water  rights  by  condemnation,  2640. 

may  acquire  rights  by  prescription,  2647. 

may  acquire  rights  of  way  for  ditches  and  canals,  2640. 

may  acquire  title  to  water  rights  by  purchase,  2640. 

may  be  organized  to  work  in  connection  with  the  State  under  the 
Carey  law,  2641. 

may  be  especially  organized  to  work  in  co-operation  with  the  National 
Government  in  reclamation  projects,  2641. 

may  furnish  water  only  to  the  stockholders  of  the  corporation  when, 
2641. 

may  make  assessments,  2641. 

may  take  advantage  of  the  various  Acts  of  Congress,  2641. 

power  of  acquiring  water  rights  by  appropriation,  2645. 

power  of  acquiring  water  rights  by  condemnation,  2648. 

power  of  acquiring  water  rights  by  purchase,  2647. 

power  of  acquiring  rights  by  purchase  of  their  entire  systems,  2649. 

power  to  sell  rights  to  others,  2640. 

protection  of  property  of  corporations,  2642. 

purpose  of  a  corporation  must  be  determined  from  its  articles,  2642. 

rule  in  Colorado,  2644. 

rule  in  Montana,  making  certificate  of  corporation  prima  facie  evi- 
dence, 2644. 

rule  in  Utah,  2642-2644. 
organization  of  corporations,  2634-2640. 

articles  of  incorporation  may  be  amended,  2644. . 

attempts  of  some  of  the  early  legislatures,  2639. 

authority  of  the  legislatures  to  incorpora/te  companies,  2638. 

general  corporation  laws  usually  applied,  2636. 

in  most  States  there  are  special  provisions  or  statutes  governing  the 
organizations,  2636. 

necessity  for  water  corporations  recognized  by  statutory  law,  2636. 

objects  of  incorporating,  2535. 

organization  of  water  corporations,  2636-2640. 

organization  of  water  corporations  by  legislative  enactment,  2638. 

principal  object  is  to  secure  a  greater  amount  of  working  capital,  2635. 

private  corporations  exist  only  by  virtue  of  a  State,  2636. 
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CORPOBATIONS— (ContiMMed) 

provisions  relative  to  filing  of  articles  of  incorporation  must  be  strictly 

complied  with,  2637. 
rule  in  Oregon,  2639. 
rule  in  Utah,  2639. 
there  must  be  an  acceptance  of  the  constitution  or  laws  of  the  State. 

2637.  * 

troubles,  occasioned   in   securing   contribution    from   co-owners   makb 

corporations  necessary,  2635. 
procedure  upon  application  for  right  of  way  under  Act  of  March  3,  1891, 

1672. 
certificate  of  Governor  or  Secretary  of  State  that  the  corporation  is 

authorized  to  do  business,  1672. 
copy  of  title  to  the  right  to  appropriate  water  must  be  filed,  1672. 
copy  of  articles  must  be  filed,  1672. 
relation  of  corporation  to  consumers,  2650-2657. 
as  regards  the  title  to  the  water  rights,  2650. 
Colorado  rule,  2650,  2652. 
considerable  divergence  of  opinion  in  the  different  States  as  to  the 

ownership  of  the  title  to  the  water  rights,  2650. 
essentials  for  a  valid  appropriation,  2650. 
in  Colorado,   ditch   corporations   deemed   mere   public   carriers,   2653, 

2655. 
in  Colorado  the  consumer  is  treated  as  the  proprietor,  2655. 
in  Colorado  the  consumer  is  treated  as  the  owner  of  the  water  rights, 

2655. 
in  Idaho,  title  to  the  water  is  held  to  be  in  the  company,  2657. 
in  Kansas,   irrigation  companies   are   under   the   same   regulation  as 

other  public  carriers,  2655. 
Nebraska  and  New  Mexico  treat  irrigation  companies  as  public  car- 
riers, 2655. 
rule  as  to  mutual  water  corporations,  2651. 
rule  in  Arizona,  2655. 
rule  in  other  States  than  Colorado,  2656. 

when  the  consumers  are  regarded  as  the  agents  of  the  company,  2656. 
where  company  is  deemed  merely  the  carrier,  2652. 
where  company  is  not  itself  the  consumer  it  takes  the  joint  action  of 

both  company  and  consumer  to  consummate  an  appropriation,  2650. 
where  held  that  the  title  to  the  water  ia  in  the  company,  2657. 
statutes  of  the  States  regulating: 
Arizona,  3164. 
California,  3220-3224. 
Colorado,  3293-3299. 
Idaho,  3367-3372. 
Kansas,  3388,  3389. 
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COEPOB  ATIONS—  ( Continued) 
Montana,  3413-3415. 
Nebraska,  3431,  3432. 
Nevada,  3454,  3455. 
New  Mexico,  3478-3480. 
Oklahoma,  3501. 
Oregon,   3520. 
Porto  Bico,  3554-3556. 
South  Dakota,  3568. 
Texas,  3579,  3580. 
Utah,  3609,  3610. 
Washington,  3631. 
Wyoming, '3667. 
taxation  of  property  of  corporations,  2657. 

in  some  States,  works  of  corporations  exempt  from  taxation,  2657. 
rule  in  California,  2658. 
rule  in  Colorado,  2658. 

COEPORATIONS  FOR  PROFIT 

changes  which  may  be  made,  2686. 

abandonment  of  service  of  such  corporations,  2687. 

changes  as  to  point  of  diversipn  and  place  of  use,  2687. 

change  may  be  made  in  the  nature  of  a  corporation,  2686. 

corporation  can  not  change  its  nature  from  a  public  service  corpora- 
tion to  a  mutual  corporation,  2687. 

it  may  change  from  a  mutual  corporation  to  one  for  profit,  2686. 

one  corporation  may  sell  to  another  corporation  all  its  property  rights, 
2686. 

purchaser  under  any  sale  may  assume  the  obligations  of  the  vendor, 
2686. 

title  to  use  of  water  sold  consumers  can  not  be  affected  by  sale,  2686. 
compulsory  service  of  water,  2708,  3023-3030. 

action  in  ejectment  will  not  lie  for  frequently  cutting  off  the  plain- 
tiff's water,  2709. 

court  can  not  require  as  a  condition  precedent  compliance  with  any 
unreasonable  rule  or  demand,  2709. 

court  will  not  compel  by  mandamus  a  company  to  furnish  water  in  ab- 
sence of  a  preliminary  demand,  2709. 

court  will  not  require  company  to  furnish  water  against  impossible 
conditions,  2710. 

court  wUl  not  require  company  to  furnish  water  beyond  its  maximum 
capacity,  2710. 

injunction  will  lie  to  prevent  cutting  off  service,  2709. 

mandamus  will  lie  to  compel  service,  2708,  3023. 

payment  or  tender  of  the  rate  fixed  must  be  made,  2710,  3025. 
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C0EP0EATI0N8  FOE  PROFIT— (Continued) 

rule  in  California  as  to  compulsory  service,  2711. 

service  of  water  by  public  service  corporations  may  be  compelled,  2708, 
3023-3030. 
contracts  with  corporations — subject  discussed,  2715-2751. 
corporations  organized  for  profit — in  general,  2679-2681. 

as  far  as  their  duties  are  concerned,  they  are  public  service  or  quasi- 
public  corporations,  2680. 

company  can  collect  a  reasonable  compensation  for  services,  2681. 

composed  of  the  second  class  of  unincorporated  water  companies  under 
our  classification,  2679. 

distinction  between  these  corporations  and  mutual  water  companies, 
2681. 

must  comply  with  the  laws  of  the  State  relative  to  filing  articles,  2680. 

must  be  organized  under  the  laws  of  some  State,  2680. 

mutual  corporations  pay  their  dividends  in  water  to  the  shareholders, 
2681. 

no  material  difference  between  corporations  and  other  business  corpo- 
rations, 2680. 

other  private  corporations  distinguished  from  public  or  municipal  cor- 
porations, 2680. 

purpose  of  the  organization  of  such  corporations,  2679. 

rule  as  to  "selling"  or  "renting"  of  waters  where  the  water  com- 
pany is  regarded  merely  as  the  carrier,  2681. 

they  are  given  such  powers  as  may  be  prescribed  by  their  articles, 
2680. 

they  are  subject  to  all  restrictions  and  limitations  of  law,  2680. 

they  may  acquire  rights  of  way  over  the  public  lauds  of  the  United 
States  or  over  the  lands  of  a  State,  2680. 

they  may  appropriate  water,  2680. 

they  may  construct  the  necessary  works,  2680. 

they  may  declare  dividends  in  cash  upon  their  capital  stock,  2681. 

they  may  make  contracts  not  in  violation  of  such  laws,  2680. 

they  may  protect  their  rights  by  suits  at  law  and  in  equity,  2681. 

they  may  sell,  rent,  or  otherwise  dispose  of  water  rights  under  the 
restrictions  imposed  by  law,  2680. 
damages  for  the  failure  to  furnish  water,  2711,  2712,  3065-3069. 

action  will  lie  for  damages  for  failure  of  company,  under  duty,  to 
furnish  water,  2711,  3065. 

burden  of  proof  is  upon  the  corporation  where  it  is  valid  to  supply 
water,  2712. 

punitive  damages  may  be  recovered  when  for  failure  to  furnish  water, 
2712. 

Buch  damages  may  be  recovered  as  are  the  direct  result  from  the  fail- 
ure to  furnish  the  water,  2711. 
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duty  to  furnish  water,  2690-2702,  2711,  2712,  3065. 

any  attempted  discrimination  looked  upon  with  disfavor  by  the  courts, 

2697. 
can  not  demand  an  advance  payment   for  a   perpetual   water   right, 

2696. 
can  not  demand  consumer  to  pay  all  back  dues  and  arrears,  2696. 
can  not  require  user  to  sign  contract  each  season,  2696. 
capacity  of  works  of  these  corporations  is  limited,  2698. 
company  can  not  as  a  condition  precedent  require  applicant  to  comply 

with  unreasonable  regulations,  2694. 
company  can  not  compel  applicant  to  sign  contract  containing  unrea- 
sonable terms,  2696. 
company  can  not  demand  extra  fees  or  bonus  above  the  established 

rates,  2695. 
company  may  discriminate  between  applicants  to  the  extent  of  priority 

only,  2698. 
companies  organized  for  the  purpose  of  profit  or  hire  must  furnish 

consumers  with  water  when,  2690. 
compulsory  service — how  enforced,  2708-2711. 
criminal  offense  in  many  States  to  demand  bonus  or  royalty,  2695. 
damages  for  the  failure  to  comply  with  duty  to  furnish  water,  2711, 

2712. 
distinction  between  duty  of  corporations  for  profit  and  mutual  water 

corporations,  2694. 
duty  exists,  where  the  relations  depend  upon  the  contract,  2692,  3066. 
duty  to  furnish  water  in  the  order  of  priority,  2698. 
duty  under  the  constitution  of  some  States,  2691. 
duty  under  the  statutes  of  States,  2691. 
law  upon  the  subject  of  prorating  in  times   of   scarcity   differs  in 

different  States,  2701. 
must  furnish  water  without  discrimination  or  preference,  2697. 
must  furnish  water  without  discrimination  to  the  full  capacity  of  its 

system,  2797. 
no  duty  devolved  upon  mutual  corporations  to  render  services  to  others, 

2694. 
priorities  must  be  regarded,  2691. 
regulations  as  to  water  rates,  2691. 
rule  as  to  prorating  in  times  of  scarcity  upon  the  order  of  priority, 

2700. 
rule  in  Colorado,  2701. 

rule  in  Colorado  as  to  when  refusal  to  Supply  water  would  be  justi- 
fiable, 2692. 
Tule  in  Idaho  as  to  contract,  2696. 


4106  INDEX. 

References  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

COEPOEATIONS  FOB  PEOFIT— (Contmited) 

rule  in  States  which  hold  that  the  corporation  is  the  appropriator  of 

water,  2701. 
rule  of  priority  between  consumers  just,  2698. 

water  must  be  furnished  on  as  nearly  equal  terms  as  possible,  2690. 
water  must  be  furnished  ^thout  discrimination,  2690. 
whenever  water  is  appropriated  without  sale,  the  public  has  the  right 

to  use  it,  2691. 
where  company  has  a  limited  supply  of  water  new  consumers  can 
.  exist  only  on  the  use  of  such  surplus  as  there  may  be,  2699. 

where  consumer  has  once  established  a  right  it  is  made  the  duty  of 

the   company   to    furnish   him   with   water   in   preference   to   later 

comers,  2698. 
without   regulations,   one   of   the  principal   resources   would   be  con- 
trolled and  monopolized,  2691. 
duty  to  have  adequate  works,  2699,  2700. 

construction  of  head  gates,  laterals,  and  other  works,  2700. 

duty  of  the  company  to  turn  out  the  water  for  the  consumer  at  such 

places  as  will  be  most  convenient,  2700. 
duty  to  keep  ditches  and  works  in  repair,  2700. 
law  makes  it  the  duty  of  all  corporations  organized  for  profit  to  have 

adequate  works  for  the  delivery  of  water,  2699. 
power  of  compaijy  to  make  rules  and  regulations  for  furnishing  water,  2701. 
companies  can  not  by  rule  prevent  the  consumer  from  changing  the 

place  of  use,  2707. 
companies  can  not  require  as  a  condition  precedent  that  the  consumer 

comply  with  unreasonable  rules,  2703. 
companies   empowered  to  make  reasonable  rules  and  regulations  to 

govern  other  operations,  2702. 
companies  may,  by  contract  or  rule,  limit  amount  of  water  to  that 

necessary,  2707. 
companies  may  enact  rules  and  regulations  for  the  collection  of  water 

rates,  2705. 
may  limit  amount  of  water  that  it  will  furnish,  2702. 
may  require  claimants  to  pay  for  water  in  advance,  2705. 
rules  and  regulations  held  invalid,  2704. 
rules  and  regulations  may  be  in  the  form  of  by-laws  or  resolutions, 

2702. 
rules  for  the  regulation  of  use  of  water  by  consumers,  2706-2708. 
rule  in  California  as  to  regulation  of  use  of  water  by  consumers,  2706. 
rule  in  Idaho  as  to  regulation  of  use  of  water  by  consumers,  2706. 
rule  in  those  States  where  company  is  deemed  appropriator  of  the 

water,  2706. 
rule  in  those  States  where  company  is  deemed  the  carrier  of  water, 

2707. 
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such  rules  and  regulations  must  not  conflict  with  the  constitutional 

rights  of  the  consumers,  2702. 
they  may  be  contained  in  contracts  between  the  company  and  its  con- 
sumers, 2702. 
whether  such  rules  and  regulations  are  valid  depends  upon  the  facts 

of  each  particular  case,  2703. 
power  of  State  to  regulate,  2688-2694. 
at  common  law,  2688. 

courts  may  determine  without  statute  what  acts  are  illegal,  2689. 
does  not  depend  upon  any  statutory  law  fixing  the  status  of  such  cor- 
porations, 2689. 
in  many  States  there  are  found  constitutional  provisions  providing  for 

the  regulation  and  control  of  such  corporations,  2689. 
in  many  States  there  are  legislative  enactments  for  the  regulation  and 

control  of  such  corporations,  2689. 
more  usual  method  is  by  legislative  enactments,  2690. 
power  of  courts  to  regulate  as  to  other  eases  than  water  cases,  2688. 
power  to  regulate  may  be  fi-xed  by  the  decisions  of  the  courts  of  the 

State,  2689. 
power  to  regulate  rests  with  the  general  police  powers  granted  to  a 

sovereign  State,  2689. 
rule  in  California,  2690. 
rule  in  Indiana,  2690. 

without  statute,  courts  have  the  power  to  regulate,  2688,  2689. 
power  to  contract,  2715-2717. 

contracts  in  the  absence  of  statutory  regulations  valid,  2717. 
corporations  for  profit  may  make  valid  contracts  for  the  furnishing 

of  water,  2715. 
inducements  made  to  settlers  to  settle  on  their  land,  2716. 
such  contracts  are  regarded  as  "ordinary  contracts  between  private 

individuals,"  2716. 
Buch  contracts  are  subject  to  the  regulation  and  control  of  the  State, 

2716. 
such  corporations  are  bound  to  furnish  water  to  all  applicants  to  the 

full  extent  of  their  capacity,  2716. 
work  of  construction  now  being  performed  by  large  companies,  2716. 
written  contracts  with  the  consumers  most  common,  2716. 
protection  of  rights  of  company — State  regulations,  2712. 

corporation  may  maintain  an  action  in  its  own  name  to  protect  its 

rights,  2713. 
law  protects  such  corporations  in  the  right  to  make  all  reasonable 

contracts,  2714. 
law  protects  such  corporations  in  the  right  to  make  all  reasonable 

rules  and  regulations,  2714. 
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law  will  protect  such  corporations  in  their  rights,  2713. 

State  authorities  can  not  fix  such  a  low  rate  that  corporations  can  not 
realize  a  reasonable  profit,  2714. 

such  corporations  are  entitled  to  an  equal  protection  under  the  law, 
2713. 

such  corporations  are  neefessary  and  legitimate  organizations,  2712. 

such  corporations  are  protected  by  law  equally  with  the  actual  con- 
sumers of  the  water,  2714. 
public  service  or  quasi-public  corporations,  2682. 

all  corporations  organized  for  the  purpose  of  profit  are  "public  serv- 
ice" or  "quasi-public,"  2682. 

corporations  organized  primarily  for  profit  are  permitted  to  acquire 
water  rights,  2684. 

definition  of  the  term  "public  use,"  2686. 

distinction  between  mutual  water  corporations  and  these  corporations, 
2683. 

distinction  between  voluntary  associations  and  such  corporations,  2683. 

in  the  exercise  of  the  power  of  eminent  domain,  2684. 

no  presumption  that  a  corporation  is  one  organized  for  profit,  2685. 

question  as  to  the  nature  of  a  corporation  is  a  question  of  fact,  2685. 

reasonable  profits  are  allowed,  2684. 

statement  of  the  rule  of  the  Colorado  court,  2684. 

such  corporations  are  subject  to  the  general  rules  of  law,  2683. 

such  corporation  is  charged  with  the  pubUe  duty  or  trust,  2683. 

their  business  affirmatively  sanctioned  by  the  laws  of  Congress,  2684. 

they  do  not  stand  in  the  attitude  of  private  individuals,  2683. 

under  the  constitution  and  laws  of  all  States  such  corporations  are  at 
least  quasi-public  servants  or  agents,  2683. 

they  had  other  duties  to  perform  than  to  declare  excessive  dividends, 
2684. 
.right  of  injunctions,  2971. 

action  for  injunction  will  lie  to  prevent  corporation  from  selling  water 
rights  beyond  its  capacity,  297]. 

action  will  lie  to  prevent  company  from  depriving  consumer  of  his 
water,  2972. 

injunction  will  lie  by  minority  owners  of  the  waters  of  a  stream  to 
prevent  a  corporation  from  regulating  and  controlling  all  the  waters, 
2972. 

usual  remedy  from  compulsory  service  is  by  mandamus  and  not  by  in- 
junction, 2972. 
right  to  organize  for  the  purpose  of  profit,  2681. 

it  is  well  settled  by  the  laws  of  all  States  that  such  corporations  may 
be  organized  for  the  purpose  of  selling  water  rights,  2681. 

organization  of  such  companies  by  efforts  of  promoters,  2682. 
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promoters  of  such  organizations  regaraecl  as  trustees,  2682. 

right  was  extended  to  the  territories  within  the  arid  region,  2681. 

rule  in  Washington  as  to  promoters,  2682. 

view  of  the  Supreme  Court  of  the  United  States  upon  the  right  to 

organize  for  the  purpose  of  profit,  2682. 
Bubjeet  discussed,  2679-2714. 

charges  which  such  corporations  may  make,  2686-2688. 

duty  to  furnish  water,  2690-2702,  2708. 

duty  to  have  adequate  works  and  keep  them  in  repair,  2699,  2700. 

in  general,  2679-2681. 

power  of  State  to  regulate — hj  legislative  enactment,  2690. 

power  of  State  to  regulate — by  constitutional  provisions,  2689,  2690. 

power  of  State  to  regulate — at  common  law,  2688,  2689. 

protection  of  rights  of — State  regulations,  2712-2714. 

right  to  organize  for  the  purpose  of  profit,  2681,  2682. 

rules  and  regulations — governing  the  collection  of  water  rights,  2705, 

2706. 
rules  and  regulations — of  use  of  water  by  consumers,  2706,  2707. 
rules  and  regulations — power  to  make,  for  furnishing  water,  2702-2705. 
scope  of  subject  discussed,  2679-2714. 
such  corporations  are  public  service  or  quasi-public  corporations,  2682- 

2686. 

CORPORATIONS,  MUTUAL  WATER 
(See  Corporations) 
definition  and  objects,  2659. 

community  associations  have  organized  into  such  corporations,  2660. 

definition  of,  2659. 

many  of  these  corporations  only  include  the  rights  of  a  part  of  the  co- 
owners  of  the  ditch,  2661. 

modern  tendency  is  toward  merging  interests  into  corporations,  2661. 

objects  of,  2659. 

oftentimes  the  scope  of  the  corporation  is  limited  to   rights  taken 
from  the  stream  through  a  single  ditch,  2660. 

owner  can  not  be  compelled  to  go  into  such  corporations,  2661. 

statement  by  the  Arizona  court,  2661. 

such  corporation  can  not  be  deemed  "public  service"  or  quasi-public 
corporation,  2660. 

tenants  in  common  have  organized  for  the  purpose  of  carrying  water 
to  all,  2660. 
duties  and  liabilities  of,  2671-2673. 

by-law  limiting  right  of  shareholders  to  change  their  point  of  diver- 
sion has  no  effect,  when,  2675. 

corporation  undertakes  to  carry  out  the  purpose  defined  in  its  articles, 
2672. 
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CORPORATIONS,  MUTUAL  WATEB,— (Continued) 
duty  to  keep  works  in  repair,  2673. 
each  share  of  stock  is  equal  to  every  other  share,  2672. 
it  may  adopt  the  by-law  limiting  the  furnishing  of  water  to  its  share- 
holders only,  2675. 
members  convey  their  former  holdings  to  the  corporation,  2671. 
no  duty  imposed  upon  suclr'corporations  to  furnish  water  to  other  than 

its  shareholders,  2672. 
power  of  corporations  to  make  rules  and  regulations,  2674,  2675. 
relation  between  a  corporation  and  its  members  is  one  of  contract, 

2671. 
rule  of  the  California  court,  2672. 

such  corporation  has  no  duty  to  others  than  to  its  shareholders,  2675. 
such  corporations  may  make  rules  and  regulations  not  in  violation  of 

law,  2674. 
where  such  corporation  fails  to  furnish  the  proper  proportion  to  one 

of  its  shareholders  it  is  liable  in  damages,  2672. 
injunctions  will  lie  to  prevent  company  from  disposing  of  water  to  other 

than  bona  fide  shareholders,  2971. 
power  of,  to  levy  and  enforce  assessments,  2675. 

assessments  as  a  lien  both  upon  the  share  of  stock  and  upon  the  water 

rights  represented  thereby,  2678. 
by  merging  rights  in  a  corporation  aU  difficulty  of  contribution  is 

obviated,  2676. 
contract  to  pay  assessments,  2676. 

each  shareholder  may  be  compelled  to  contribute  his  proportion,  2676. 
in  every  community  there  are  always  some  who  refuse  or  fail  to  pay, 

2675. 
laws  of  all  States,  assessments  necessary,  2676. 
one  of  the  main  objects  of  incorporation  is  to  obviate  the  difficulties 

of  enforcing  contribution,  2675. 
purpose  of  the  assessment  must  come  within  the  purpose  of  a  corpora- 
tion, 2676. 
rule  in  case  of  paid  up  stock,  2676. 
rule  in  Nebraska,  2677. 
rule  in  Utah,  2677. 

rule  of  water  users'  associations,  2678. 
relation  between  a  corporation,  or  its  officers,  to  the  shareholders,  2662, 

2663,  2673,  2674. 
corporation  being  a  trustee  fer  its  stockholders,  it  is  bound  to  protect 

its  rights,  2662. 
from  this  contract  springs  a  trust  relation  between  the  company  and 

its  stockholders,  2662. 
officers  and  managers  also  hold  trust  relations  to  the  corporation  and 

to  its  stockholders,  2663. 
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relation  is  that  of  contract,  2662. 

rights  of  stockholders,  2673. 

rule  in  California,  2674. 

shareholder  has  the  right  to  change  the  point  of  diversion  if  others 
are  not  injured,  2673. 

shareholders  may  enjoin  the  company  from  disposing  of  water  to  other 
persons,  2674. 

shareholder  may  change  the  place  of  use,  2674. 

stockholder  has  right  of  mandamus  to  restore  his  rights  in  such  a 
company  when,  2674. 

stockholders  in  such  companies  have  certain  individual  rights  which 
are  not  released,  2676. 

such  corporations  may  sue  and  be  sued,  2662. 
rights  represented  by  shares  of  stock  as  appurtenances,  2666-2669. 

attempts  made  by  corporations  to  make  water  rights  appurtenances, 
2667. 

general  rule  of  law  is,  rights  represented  by  shares  are  not  appurte- 
nances, 2667. 

question  has  arisen  in  a  number  of  cases,  2667. 

rule  in  California,  2668. 

sale  of  stock  for  delinquent  assessments,  2667. 

title  to  stock  passes  by  transfer  of  same  on  the  books  of  the  com- 
pany, 2667. 

when  land  is  sold,  stock  should  also  be  transferred,  2667. 
sale  and  transfer  of  shares  in,  2669-2671. 

assignment  of  certificate  estops  the  transferer  from  claiming  further 
title,  2671. 

cases  where  the  pledgee  is  compelled  to  pay  assessments,  2671. 

general  rule  for  transfer  of  independent  rights  is  by  deed,  2669. 

right  to  the  use  of  the  water  follows  the  shares  of  the  stock,  2669. 

stock  may  be  pledged  to  secure  the  payment  of  the  deed,  2671. 

suit  in  equity  may  be  maintained  to  quiet  title  to  stock,  2670. 

transfer  of  rights  in  mutual  corporations  is  by  transfers  of  shares 
representing  them,  2669. 

transfer  on  the  books  of  the  company  sufficient  to  pass  title,  2670. 
shares  of  stock  in,  represent  water  rights,  2663-2666. 

as  is  the  case  with  other  corporations,  these  issue  shares  of  stock  to 
the  shareholders,  2663. 

basis  for  the  division  of  the  total  property  is  usually  different,  2663. 

delivery  of   water  analogous   to   the   payment   of   cash   dividends   in 
corporations  organized  for  profit,  2664. 

each  share  of  stock  is  made  the  exact  equivalent  to  any  other  share, 
2665. 

examples  of  basis  for  division  of  shares,  2664-2666. 
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injunction  wUl  lie  against  mutual  corporations  to  enjoin  the  issuance 
of  additional  stock,  2666. 

in  order  for  the  stock  to  be  of  value,  water  must  be  applied  to  bene- 
ficial use,  2665. 

may  be  based  upon  the  acre-foot,  2664. 

may  be  based  upon  the  miner's  inch,  2664. 

may  be  based  upon  the  total  number  of  acres  irrigated,  2664. 

may  be  based  upon  the  total  number  of  cubic  feet  per  second,  2664. 

mere  holding  of  shares  without  water  can  not  prevent  later  comers 
from  making  appropriation,  2666. 

proportion  of  water  belonging  to  each  shareholder,  2665. 

these  corporations  may  or  may  not  have  a  capital  stock,  2663. 

total  number'  of  shares  usually  based  on  total  quantity  of  water  cor- 
poration owns,  2664. 
subject  discussed,  2659-2678. 

definition  of,  2659. 

duties  and  liability  of  such  a  company,  2671. 

objects  of,  2659. 

power  of  corporation  to  make  rules  and  regulations,  2674. 

power  of  such  companies  to  levy  and  enforce  assessments,  2675. 

relation  between  corporation  or  its  officers  to  the  shareholders,  2662. 

rights  represented  by  shares  of  stock  as  appurtenances,  2666. 

rights  of  stockholders  of  such  companies,  2673. 

sale  and  transfer  of  shares  in  mutual  corporations,  2669. 

shares  of  stock  in  mutual  corporations  represent  water  rights,  2663. 

title  to  water  rights,  2661. 
water  rights — title  to,  2661,  2662. 

company  holds  legal  title  to  the  property  in  trust  for  its  respective 
shareholders,  2662. 

equitable  title  is  in  the 'original  owners  of  the  rights,  2662. 

legal  title  to  these  rights  is  in  the  corporation,  2661. 

owners  of  original  rights  usually  deed  to  the  corporation,  2661. 

owners  take  shares  of  stock  for  rights  in  exact  proportions,  2661. 

Upon  dissolution,  title  to  water  rights  revert  to  the  shareholders,  2662. 

COEPOEEAL  HEEEDITAMENT 
(See  Hebeditaments) 
body  of  water  ia  a,  1343. 
ditch  or  canal  is,  1461,  1639. 
riparian  rights  may  be,  768. 

COEPUS  OP  THE  WATEB 
(See  Watees) 
there  may  be  an  abandonment  of,  2005-2012. 
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COREELATIVE  RIGHTS 

of  percolating  waters,  2161,  2171-2176. 
Colorado  law  unsettled,  2174. 
correlative    rights    to   percolating   waters    tributary    to    underground 

reservoirs,  2171. 
distinction  between  the  common  law  rule  of  reasonable  use,  and  that 

of  correlative  rights  as  to  percolating  waters,  2161. 
effect  of  rule  in  California  upon  the  common  laws  rule,  2174. 
extension  of  the  doctrine  of  correlative  rights,  2173. 
reason  for  rule  based  upon  geological  formation  of  the  country,  2172. 
rights  of  land  owners  over  such  waters  are  coequal  or  correlative,  2162. 
rule  adopted  in  Minnesota,  2173. 
rule  rejected  in  Texas  and  Wisconsin,  2174. 
rule  adopted  in  West  Virginia,  2174. 
rule  in  California,  2171. 
rule  of  correlative   rights   abrogated   the   English   rule   as   to   these 

waters,  2161,  2172,  2175,  2176. 
of  several  proprietors  upon  the  same  stream,  889. 
to  the  waters  of  artesian  basins,  2132-2138. 

correlative  rights  not  the  rule  in  all  jurisdictions,  2135. 

early  rule  treated  such  waters  as  percolations,  2132. 

limitations  of  the  use  of  waters  of  artesian  basins,  by  one  owner,  2133. 

modern  rule  as  to  drawing  off  of  such  waters,  2132. 

no  priority  of  right,  2135. 

origin  and  cause  of  the  doctrine,  2132. 

rule  in  Minnesota,  2132,  2137. 

rule  in  Texas,  2138. 

rule  in  Wisconsin,  2138. 

rule  of  correlative  rights  adopted  by  many  States,  2134. 

CORTES,  HERNANDO 

discovery  of  irrigation  works  in  Mexico  by,  118. 
"CORVEE" 

abolished  by  the  English  in  Egypt,  136. 

as  first  exercised  in  Egypt,  135. 

COSTS 

(See  Adjudication  of  Bishts  in  Equity;  Adjitoication  op  Eights,  Statu- 
tobt) 
in  actions  for  condemnation — allowed  when,  1973. 

usually  assessed  against  the  plaintiff,  1974. 
in  actions  to  adjudicate  rights  in  equity,  2826-2828. 
costs  are  sometimes  denied,  2827. 
costs  are  sometimes  prorated,  2827. 

general  rule  that  the  party  defeated  is  liable  for  costs,  2826. 
rule  in  Idaho,  2827. 
258 — KInn.  on  Irr. 
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COSTS— (Continued) 

statutes  of  the  States  providing  for  costs,  2828. 

where  there  is  a  number  of  parties,  assessments  left  to  discretion  of 
the  court,  2827. 
in  injunction  suits,  3011. 

costs  may  be  denied,  3011. 
costs  may  be  divided  betveen  the  parties,  3011. 
in  statutory  adjudications,  2864. 

costs  may  be  assessed  against  the  parties  at  the  discretion  of  the 
court,  2864. 

COURTS 

(See  Adjudication  or  Biohts  in  Equitt;  Injunctions;  Jurisdiction) 
adjudication  of  rights  in  equity,  2755-2762. 

courts  have  discretion  to  consolidate  causes,  2758. 
definition  of  jurisdiction,  2758. 

general  power  of  courts  to  adjudicate  water  rights,  2755-2758. 
jurisdiction  of  courts  in  such  cases,  2758. 

State  courts  have  full  and  complete  jurisdiction  to  adjudicate  water 
rights,  2758. 
courts — miscellaneous  subjects: 

at  early  day,  had  little  knowledge  as  to  economical  use  of  water,  1543. 

called  upon  to  decide  against  relative  to  underground  waters,  2093. 

decisions  of  early  California,  judicial  legislation,  1057. 

duty  of,  to  suppress  all  wasting  of  water,  1622-1624. 

example   of  early  decrees  awarding  extravagant  amounts  of  water, 

1544-1546. 
power  of,  to  fix  duty  of  water,  1595. 
judicial  regulation  of  water  rates,  2479. 

court  has  no  power  to  make  a  general  rule  prescribing  rates,  2480. 
courts  will  enjoin  the  collection  of  unreasonable  charges,  2479. 
in  the  absence  of  constitutional  or  statutory  provisions,  2479. 
judicial  interference  as  to  the  fixing  of  water  rates  may  occur  when, 

2486,  2491,  2496-2498. 
power  of  courts  compared  to  the  power  of  the  commission  under  tha 

Interstate  Commerce  Act,  2480. 
rule  in  California,  2480. 
writ  of  mandate  issued  to  compel  company  to  deliver  water,  2480. 

CEEEKS,  BROOKS,  AND  RIVULETS 
(See  Watek  Courses) 
riparian  rights  attach  to,  796. 

CRITICISMS 

Egyptian  laws,  155. 

of  the  Irrigation  Act  of  Saskatchewan  and  Alberta,  384-396. 
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CmTICISMS— (Continued) 

of  the  Water  Act  of  British  Columbia,  382. 

of  system  for  determination  of  rights  by  Boards,  2899-2903. 

of  laws  of  Western  States: 

of  the  AlasKa  laws,  3149,  3150. 

of  the  Arizona  laws,  3158,  3159. 

of  the  California  laws,  3171-3176. 

of  the  Colorado  laws,  3255-3258. 

of  the  Hawaiian  laws,  3337,  3338. 

of  the  Idaho  Laws,  3350,  3351. 

of  the  Kansas  laws,  3382,  3383. 

of  the  Montana  laws,  3403,  3404. 

of  the  Nebraska  laws,  3422,  3423. 

of  the  Nevada  laws,  3442. 
.  of  the  New  Mexican  laws,  3465. 

of  the  North  Dakota  laws,  3485,  3486. 

of  the  Oklahoma  laws,  3496. 

of  the  Oregon  laws,  3507-3510. 

of  the  Philippine  Island  laws,  3537. 

of  the  Porto  Bican  laws,  3546. 

of  the  South  Dakota  laws,  3563. 

of  the  Texas  laws,  3576. 

of  the  Utah  laws,  3591,  3592. 

of  the  Washington  laws,  3622-3624. 

of  the  Wyoming  laws,«643-3645. 

CHIME 

(See  Criminal  Statutes) 
stealing  of  water  is  made  an,  in  some  jurisdictions,  3045. 

CEIMINAL  PROSECUTIONS 

for  the  pollution  of  water,  2083. 

at  common  law,  without  statute,  maintenance  of  a  public  nuisance  is 

a  criminal  offense,  2084. 
criminal  statute  must  be  strictly  construed,  2083. 
indictment  and  conviction  of  a  person  for  maintaining  a  nuisance, 

will  not  bar  a  civil  action,  2084. 
keeping  sheep  on  banks  of  stream,  when  a  misdemeanor,  2083. 
lesser  offenses  are  made  misdemeanors,  2083. 

no  criminal  prosecution  will  lie  where  there  is  no  intent  to  pollute,  2083. 
penal  codes  against  the  pollution  of  waters,  within  statutes,  2083. 
pamphlet  by  the  Government  upon  the  review  of  the  laws  violating 

pollution,  2083. 
poisoning  of  water  is  made  a  felony,  2083. 
proof  necessary  in  criminal  actions,  2083. 
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CRIMINAL  PROVISIONS 
(See  Cbiminal  Peosecution) 
fact  that  the  Act  complained  of  is  a  criminal  offense  does  not  bar  a  civil 

action,  2907. 
for  violation  of  law  governing  National  Forests,  720. 
in  France,  254. 

in  provinces  of  Saskatchewan  ana  Alberta,  Canada,  327. 
most  statutes  make  it  a  felony  to  poison  waters,  2083. 
of  Cape  of  Good  Hope,  South  Africa,  218. 
of  Egypt,  150,  151. 
under  the  Water  Act  of  British  Columbia,  379. 

"CUT-OFF" 

definition  and  description,  3. 

CRIMINAL  STATUTES 

enforcement  of,  3045,  3046. 

cutting  into  or  destroying  waterworks,  usually  made  a  crime,  3045. 

discharging  of  deleterious  matter  into  streams,  3045,  3046. 

failing  to  screen  irrigation  ditches  against  fish,  3045. 

failure  to  provide  for  fishways  over  dams,  3D45. 

interference  with  headgates  or  measuring  devices,  3046. 

maintaining  appliance  injurious  to  fish,  3045. 

rule  in  California  as  to  criminal  prosecutions,  3046. 

rule  in  New  Mexico  as  to  criminal  prosecutions,  3046. 

stealing  of  water  made  a  misdemeanor  or  crime,  3045. 

wasting  of  water,  3046. 
of  the  Western  States,  relating  to  water  rights: 

Arizona,  3165. 

CaUfornia,  3249,  3250. 

Colorado,  3329-3331. 

Idaho,  3378. 

Kansas,  3398,  3399. 

Montana,  3419. 

Nebraska,  3435. 

Nevada,  3459. 

New  Mejdco,  3481. 

North  Dakota,  3493. 

Oklahoma,  3503. 

Oregon,  3532. 

South  Dakota,  3571.  ' 

Utah,  3617. 

Washington,  3638. 

Wyoming,  3674. 
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CROPS 

irrigation  best  adapted  to  what  kind,  28. 
irrigation  may  be  used  to  cultivate  all  kinds  of,  29. 
injuries  to,  in  action  for  damages,  3135-3141. 

different  methods  of  measurement  of  damages,  3136. 

plaintiff  entitled  to  damages  for  all  injuries  sustained,  3135. 

rule  in  California,  3137,  3138. 

rule  in  Hawaii,  3136. 

rule  in  various  States,  3139-3141. 

CUEBENT   METEE 

defined  and  described,  1587. 

requires  an  engineer  to  use,  1587. 

requires  preparation  of  rating  tables,  1587. 

CUEBENT  OB  PLOW 

can  not  be  appropriated  as  appurtenant  to  a  water  right,  1158. 

definition  and  description  of,  495. 

essential  characteristics  of  a  water  course,  495. 

exit  of  a  lake  with,  is  a  water  course,  497. 

mere  depressions  are  not  water  courses,  489. 

need  not  be  continuous,  498. 

source  of  water  supply  of,  496,  497. '  • 

subterranean  water  courses  have,  2099. 

water  courses  at  times  may  be  dry,  498. 

water  course  must  have  a,  495. 

CtrSTOMS 

California  Act  of  1851,  relating  to,  1046. 

may  affect  the  interpretation  of  contracts  in  their  locality,  3116. 

rule  in  Utah  as  to  customs  affecting  interpretation  of  contracts,  3116. 
native  Egyptians  most  unchanging  in  their,  135. 
proof  of,  1046. 

when  reasonable,  uninterrupted,  and  uniform,  may  be  considered  in  the 
construction  of  contracts,  2725. 

CYANIDE  MILLS 

(See  Mills  ;  Pollution  or  Waters) 
poisoning  of  waters  from,  2057. 

D. 

DAMS 

(See  Diversion) 
changes  which  may  be  made  in,  1508. 

appropriator  may  change  dimensions,  1508. 
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DAMS — (Continued) 

can  not  change  the  height  if  it  interferes  with  the  vested  rights  of 
others,  1509. 

height  may  be  raised,  1508. 
dams — miscellaneous  subjects : 

Acts  of  Congress  relating  to,  across  navigable  waters,  582. 

artificial  dams,  taking  the^lace  of  natural  dikes  and  damming  sub- 
terranean streams,  2093. 

common  method  of  diverting  water,  48. 

construction  of,  a  public  use  when,  1927. 

construction  of,  to  great  height,  1468. 

diverting,  need  not  be  constructed  with  the  same  solidity  as  reservoir 
dams,  1453. 

effect  of  natural  or  impervious  rock  or  clay  upon  subterranean  waters, 
2093. 

inspection  of  in  Wyoming  for  protection,  3668,  3669. 

no  rule  as  to  construction  of  dams  applicable  to  all  cases,  1452. 

not  always  necessary,  1237. 

often  crude  dams  will  suffice,  1453. 

reservoir  and  diverting  dams  distinguished,  1454. 

reservoir,  character  of  construction  necessary,  1452. 

reservoir,  may  be  constructed  to  impound  water,  1452. 

right  to  construct,  1449. 

right  to  construct  over  navigable  stream,  1715. 

water  may  be  diverted  from  natural  stream  by,  1449-1454. 

DAMAGES 

actions  for,  for  pollution  of  waters,  2080. 

injury  itself  and  that  it  was  caused  by  the  acts  of  the  defendant,  is 
sufficient,   2080. 

measure  of  damages,  2081,  2082. 

not  necessary  to  set  forth  any  act  of  negligence,  2080. 

party  injured  is  entitled  to  recover  damages  for  past  actual  dam- 
ages,  2080. 

plaintiff,  where  entitled  to  recover,  may  recover  for  all  damages,  2081. 

procedure  does  not  differ  from  other  actions  for  damages,  2080. 

recovery  for  expenses  caused  by  sickness,  inconvenience,  and  discom- 
fort to  plaintiff  and  his  family,  2082. 

recovery  for  temporary  injury  to  the  land,  2081. 

recovery  for  yearly  injury  to  his  crops  caused  by  continuing  nuisance, 
2082. 

recovery  for  the  destruction  of  crops,  2081. 

recovery  where  there  is  a  permanent  injury  to  the  land,  2081. 

recovery  where  there  is  a  total  destruction  of  the  value  of  land,  2081. 

rule  in  California  for  the  total  destruction  of  crops,  2082. 
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DAMAGES — (Continued) 

actions  for — in  general,  3053,  3054. 

action  for  damages  for  past  injuries  is  an  action  at  law,  3053. 

action  in  equity  supplemented  with  an  action  for  damages  will  afford 

the  party  injured  complete  relief,  3053. 
by  making  the  proper  allegations,  damages  for  past  injuries  and  for 

equitable  relief  against  future  invasions  may  be  combined  in  the 

same  suit,  3054. 
law  does  not  always  afford  a  complete  remedy  in  equity,  3053. 
no  special  procedure  provided  for  in  these  actions,  3053. 
when  an  action  for  damages  will  lie,  3053. 
actions  for — subject  discussed,  3052-3146. 

actions  for  damages  vrill  lie  when,  3083-3085. 

act  of  God  or  inevitable  accident  as  defense,  to  a  suit,  3118-3124. 

actions  on  bonds  for  damages,  3099. 

appeals  in  such  actions,  3145,  3146. 

as  the  result  of  fraud,  3099,  3100. 

caused  by  the  breakage  of  works,  3069-3079. 

defenses  in  such  actions,  3113-3124. 

evidence — burden  of  proof,  3124-3128. 

exemplary  or  punitive  damages,  3143,  3144. 

for  breach  of  contract  to  furnish  water,  3066-3069. 

for  flooding  lands  by  the  interference  with  the  flow  of  surface  waters, 

3092-3096. 
for  flooding  lands  from  overflow  and  leakage  from  works,  3085. 
for  injuries  to  ditches  and  other  works,  3096-3098. 
for  the  failure  to  furnish  water  under  duty  imposed  by  law,  3065, 

3066. 
for  the  flowage  or  backing  up  of  water,  3090-3092. 
for  the  unlawful  diversion  of  subterranean  waters,  3063-3065. 
X  for  using  force,  3100,  3101. 

from  ditches  and  canals,  3079-3085. 

from  logging,  3098-3099. 

from  reservoirs,   3073-3077. 

from  seepage  of  water,  3088-3090. 

in  general,  3053,  3054. 

instructions  to  the  jury,  3128,  3129. 

judgments  in  such  actions,  3130,  3131. 

jurisdiction  of  courts — venue,  3101,  3102. 

measurement  of  compensatory  damages,  3130-3143. 

new  trials  in  such  actions,  3145. 

nominal  damages,  3145. 

non-suit  granted  when,  3129. 

parties  to  actions  for  damages,  3102-3108. 

pleadings  in  actions  for  damages,  3108-3118. 
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DAMAGES—  ( Continued) 

to  prior  appropriator  for  unlawful  diversion,  3054-3056. 
to  riparian  owners  for  unlawful  diversion,  3056-3063. 
verdict  in  such  actions,  3129. 
appropriators — damages  to,  for  unlawful  diversion,  3054-3056. 

actionable  damages  will  not  lie  for  the  value  of  so  much  water,  3056. 
action  for  damages  when  ^ater  is  reduced  to  possession,  3056. 
actions  for  damages  a  weU  settled  part  of  the  law,  3054. 
action  wiU  lie  for  the  unlawful  diversion  from  a  ditch,  canal,  or  reser- 
voir, 3055. 
action  will  lie  for  the  unlawful  diversion  from  the  stream,  3055. 
against  whom  appropriators  may  maintain  actions,  3055. 
who  is  entitled  to  the  full  quantity  of  water  up  to  the  extent  of  his 

appropriation,  3054. 
rights  of  appropriator  being  fixed,  he  is  entitled  to  an  action  at  law 

for  damages  against  any  material  infringement,  3054. 
what  the  plaintiff  must  show  in  order  to  recover  damages,  3055. 
bonds — action  for  damages  on,  3099. 

action  for  damages  will  lie  on  bonds  when,  3099. 

amount  of  recovery  which  may  be  had  on  such  bonds,  3099. 

bond  given  to  a  company  does  not  include  damages  to  an  individual 

stockholder  of  the  company,  3099. 
damages  from  the  issuance  of  temporary  injunction  will  be  recovered 

in  the  injunction  suit  itself  by  way  of  cross-complaint,  3099. 
breakage  of  works — damages  caused  by,  3069-3077. 

action  of  corporation  in  the  construction  of  great  reservoirs,  3072. 
application  of  the  rule  of  negligence  on  ordinary  care  to  reservoirs  or 

dams,  3075. 
Circuit  Court  of  Appeals  quoting  from  Kinney  on  Irrigation,  first 

edition,  section  314,  3076. 
common  law  rule  adopted  by  some  of  the  American  courts,  3070. 
common  law  rule  as  to  the  liability  for  damages,  from  storage  water, 

3070. 
common  law  rule  rejected  by  some  of  the  American  courts,  3071. 
common  law  rule  that  a  person  who  stores  water  does  so  at  his  own 

peril,  3070. 
correct  rule  upon  the  subject,  3079. 
damages  from  reservoiis,  through  breakage,  3073-3077. 
degree  of  skill  necessary  in  the  construction  of  works  for  the  storage 

of  water,  3070. 
definition  between  the  terms  "reasonable  care"  or  "ordinary  care" 

are  interchangeable,  3074. 
distinction  between  care  required  in  construction  of  reservoirs  and 

ditches  and  canals,  3072. 
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DAUAG'ES— (Continued) 

diatinetion  between  the  use  of  ordinary  care  in  the  construction  of 

dams  or  reservoirs  and  that  of  the  construction  and  maintenance  of 

ditches  and  canals,  3075. 
does  not  take  the  same  degree  of  engineering  skill  to  construct  small 

reservoirs  that  it  does  large  ones,  3074. 
duty  of  water  companies  in  the  construction  of  works,  3070. 
English  rule  favored  as  the  correct  rule,  3072. 
floods  must  be  guarded  against,  3077. 

greater  the  risk  the  greater  the  care  that  must  be  exercised,  3075. 
in  any  event,  persons  storing  water  are  liable  for  damages  caused  by 

negligence,  3073. 
in  Colorado  and  Wyoming  it  is  unnecessary  to  prove  negligence  in 

actions  for  damages  from  breakage  of  works,  3078,  3314. 
inducements  made  to  settlers  under  these  works,  3073. 
liability  fixed  by  statute  for   damages  caused  by  the   breakage   of 

works,  3077. 
Mr.  Parnham  upon  the  subject  of  storage  of  water,  3074. 
ninth  section  of"  the  Act  of  Congress  of  July  26,  1866,  relating  to 

damages,  3077. 
no  rule  as  to  reasonable  care  can  be  stated  which  would  be  applicable 

to  all  cases,  3074. 
one  who  constructs  a  reservoir  upon  his  premises  and  stores  water 

therein  knows  that  it  is  always  seeking  to  escape,  3072. 
question  of  negligence  is  removed  entirely,  3071. 
reasons  for  the  adoption  of  the  English  rule,  3073. 
reservoirs  and  dams  must  be  constructed  with  such  engineering  skill 

as  to  withstand  extraordinary  floods,  3075. 
Bight  of  Way  Act  of  March  3,  1891,  relating  to  damages,  3078. 
rule  as  laid  down  in  a  recent  Oregon  case,  3076. 
rule  in  a  recent  Colorado  case,  3075. 
rule  of  the  Circuit  Court  of  Appeals  as  laid  down  in  the  Salton  Sea 

cases,  3075. 
some  of  the  American  courts  hold  that  the  right  to  recover  depends 

upon  negligence  of  the  owner,  3071. 
statutory  rule  in  Colorado  as  to  liability  for  such  damages,  3073. 
statutory  rule  in  Wyoming  relating  to  damages  for  breakage  of  works, 

3078. 
under  the  Arizona  statutes  the  works  must  be  constructed  under  the 

inspection  of  the  State  Engineer,  3073. 
under  English  rule  the  owners  of  such  works  are  the  absolute  insurers 

against  all  damages,  3071. 
under  rule  as  laid  down  in  the  case  of  Rylands  v.  Fletcher,  3070. 
water  at  times  a  most  injurious  element,  3069,  3070. 
what  is  reasonable  care  in  the  construction  of  a  reservoir,  3074. 
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DAMAGES—  ( Continued) 

damages — miscellaneous   subjects: 

actions  for,  allowed  in  Ueu  of  condemnation  suits  when,  1959. 
actions  for,  for  a  tendency  to  protect  such  rights  from  future  inva- 
sion, 3049. 
corporations  liable  in  damages  for  all  injuries,  2642. 
may  be  recovered  against  a  public  service  corporation  for  the  failure 

to  furnish  water,  2601. 
owner  may  have  his  action  at  law  for  damages  in  case  of  estoppel 

when,  2040. 
tenant  in  common  entitled  to  damages  when,  2621. 
defenses — act  of  God  or  inevitable  accident  as,  3118-3124. 

act  of  God  as  a  defense  for  failure  to  deliver  water  under  duty  or 

contract,  3122-3124. 
as  to  whether  such  defenses  can  be  maintained  depends  upon  the  cir- 
cumstances of  each  case,  3118. 
contracts  which  provide  in  times  of  unusual  drought,  consumers  shall 

pro-rate,  are  upheld  by  the  courts,  3124. 
correct  rule  in  such  cases,  3120. 
defense  of  act  of  God  has  also  been  pleaded  in  damages  for  breach 

of  contract,  3122. 
defense  of  act  of  God  has  often  been  interposed  in  such  actions,  3118. 
definition  of  act  of  God,  3119. 
effect  of  provisions  in  the  contract  itself,  3123. 
in  order  to  take  advantage  of  act  of  God,  as  a  defense,  it  must  be 

properly  pleaded,  3121. 
in  very  few  cases  have  been  excused  from  their  solemn  obligations  by 

such  defenses,  3123. 
is  a  question  of  fact  for  the  jury,  3121. 
no  definite  rule  can  be  laid  down,  3121. 

no  one  is  responsible  for  that  which  is  merely  the  act  of  God,  3118. 
rule  in  cases  of  concurrence  of  act  of  God  with  act  of  defendant, 

3121. 
rule  in  Colorado  as  to  defense  for  breach  of  contract,  3121. 
rule  in  Washington  holding  the  act  of  God  a  mixed  question  of  law 

and  fact,  3120. 
rule  of  the  Circuit  Court  of  Appeals  in  the  Salton  Sea  cases,  3120. 
when  defenses  of  act  of  God  may  be  pleaded  as  a  defense  for  breach 

of  contract,  3122-3124.  ' 

where  the  deficiency  in  water  was  caused  by  some  other  means  than 

by  act  of  God,  3124. 
where  the  injury  in  any  way  through  the  intervention  of  man  it  can 

not  be  held  to  have  been  the  act  of  God,  3120. 
defenses — acts  of  plaintiff — contributory  negligence,  3113-3116.  ' 

actions  for  such  a  defense  may  or  may  not  be  maintained,  3113,  3116. 
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contributory  negligence   defined,   3114. 

defendant  may  set  up  acts  of  the  plaintiff  as  a  defense,  3113. 

injuries  to  plaintiffs  resulting  from  his  own  negligent  act  may  be  set 

up  as  a  defense,  3114. 
no  duty  resting  upon  the  land  owner  to  avoid  the  consequence  of  the 

ditch  owner's  negligence,  3115. 
plaintiff  can  not  recover  where  injuries  were  the  direct  result  of  his 

own  acts,  3113. 
rule  in  Colorado  in  such  cases,  3116. 
defenses — grant  or  contract,  3116,  3117. 

case  of  grant  to  erect  dams  across  a  river,  3116. 

good  defense  if  properly  pleaded  is  that  defendant  acquired  right  to 

commit  the  act  by  contract,  3116. 
local  customs  can  not  change  the  law  of  nfsgligence,  3116. 
rule  in  Oregon  in  case  of  lease  of  water,  3116. 
when  such  customs  are  reasonable  they  may  affect  the  interpretation 

of  contracts  in  their  locality,  3116. 
defenses — limitations  to  actions  and  prescription,  3117. 

action  for  damages  must  be  brought  within  the  period  provided  for 

by  the  statute  of  limitations  of  the  State,  3117. 
injuries  to  land  from  seepage  accrues  at  the  beginning  of  the  injury 

when,  3117. 
statute  must  be  properly  pleaded,  3118. 
statute  of  limitations  begins,  to  run  from  the  time  the  cause  of  action 

accrues,  3117. 
ditches  and  canals  and  other  works — damages  for  injuries  to,.  3096. 

action  for  damages  will  lie  for  any  past  injury  to  such  works,  3096. 
damages  may  be  recovered  against  the  railway  company  for  change  in 

course  of  an  irrigation  ditch,  3097. 
early  rule  by  the  Supreme  Court  of  the  United  States,  3096. 
it  is  the  duty  of  the  owner  to  keep  his  ditch  in  repair,  3097. 
rule  as  to  measure  of  damages  for  permanent  destruction  of  an  irri- 
gation ditch,  3098. 
rule  in  Nevada  as  to  removing  a  portion  of  dam  in  case  of  an  excessive 

appropriation  of  water,  3097. 
rule  in  Oregon  that  the  owner  of  sheep  can  be  held  liable  for  injuries 

to  a  ditch,  3097. 
ditches  and  canals — damages  from — liability  foi  negligence,  3079-3085. 
actions  for  damages  will  lie  when,  3083. 
care  which  must  be  exercised  in  their  construction,  3080. 
carrying   of   water   through   ditches  and  canals   is   not   a   dangerous 

undertaking,  3079. 
damages  may  be  recovered  for  injuries  to  growing  crops,  3084. 
damages  may  be  recovered  for  injuries  to  personal  property,  3084. 
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damages  may  be  recovered  in  cases  of  negligence  or  want  of  ordinary 

care,  3080. 
duty  as  to  construction  of  ditches  fixed  by  statutes  in  some  States, 

3082. 
effect  of  notice  or  warning  to  the  ditch  owner,  3084. 
English  rule  as  to  liability  for  damages  from  ditches  and  canals,  3079. 
injuries  must  have  been  caused  by  the  negligent  act  of  the  ditch  owner 

in  order  to  recover,  3083. 
legal  test  of  negligence,  3082. 
liability  of  ditch  owner  from  overflow,  leakage,  or  escape  of  water, 

3083. 
negligence  can  not  be  presumed  from  the  mere  fact  of  a  breaking  of 

a  ditch,  3082. 
negligence  defined,  3081. 

owners  of  irrigation  ditch  or  canal  are  not  insurers  for  injuries  sus- 
tained, 3080. 
person  can  not  recover  damages  for  public  nuisance  unless  he  has 

Buffered  damages  peculiar  to  himself,  3085. 
plaintiff  must  have  been  actually  injured  in  order  to  recover  dam- 
ages, 3083. 
plaintiff  must  prove  negligence  on  the  part  of  the  owner,  3080. 
plaintiff  should  recover  damages  when,  3084. 
principles  applicable  to  ditch  and  canal  cases  summed  up,  3083. 
question  of  negUgenee  is  always  relative,  3082. 
rule  in  Washington  as  to  the  breaking  of  ditch,  3082. 
strict  rule  of  liability  in  the  case  of  reservoirs  is  not  usually  applied 

to  ditches  and  canals,  3079. 
water  in  ditches  and  canals  under  very  little  pressure,  3079. 
with  reasonable  care  they  can  be  rendered  comparatively  harmless, 

3079. 
duty  imposed  by  law  to  furnish  water — damages  for  failure,  3065,  3066. 
action  for  damages  will  lie  against  an  irrigation  district  for  failure 

to  supply  water,  3066. 
action  for  damages  will  lie  when,  3066. 

case  depends  largely  upon  the  terms  of  the  contract  itself,  3067. 
company  is  liable  for  damages  for  failure  to  furnish  water  when,  3067. 
contracts  to  furnish  water — damages  for  the  breach  of,  2751,  3066- 

3069. 
consumer  must  put  his  land  in  proper  state  of  cultivation  before  he 

can  recover  damages,  3069. 
damages  for  contracts  made  by  agents,  3069. 
duty  of  companies  to  furnish  water,  3065. 

essentials  necessary  before  an  action  for  damages  will  lie,  3065,  3066. 
nature  of  the  property  must  be  considered,  3067. 
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plaintiff  must  have  been  materially  injured  by  such  breach,  3067. 

rule  in  California  that  damages  might  be  recovered  in  an  action  for 
specific  performance,  3067. 

wiere  there  is  a  duty  to  furnish  water  under  statute  and  contract, 
there  are  concurrent  remedies  in  tort  and  contract,  3067. 
evidence — burden  of  proof,  3124-3128. 

burden  of  proof  is  upon  the  defendant  to  prove  his  affirmative  de- 
fense, 3127. 

burden  of  proof  rests  upon  the  plaintiff  in  the  first  instance  to  prove 
negligence,  3124. 

in  ditch  cases  negligence  must  be  proven,  3125. 

in  reservoir  and  dam  cases  where  the  owner  is  made  the  insurer  it  is 
only  necessary  to  prove  that  the  injury  was  caused  from  such 
works,  3125. 

measure  of  damages  are  for  the  consideration  of  jury  under  proper 
instructions,  3128. 

mere  fact  of  the  breaking  of  the  ditch  is  one  circumstance  of  evi- 
dence, 3126. 

photographs  may  be  produced  in  evidence,  3127. 

plaintiff  must  prove  negligence  except  in  cases  where  defendant  is 
insurer,  3124. 

proof  which  may  be  introduced,  3127. 

rule  as  stated  by  Farnham  in  ditch  cases,  3125. 

rule  in  Washington  as  to  res  ipsa  loquitur,  3126. 

rule  of  res  ipsa  loquitur,  3125. 
exemplary  or  punitive  damages,  3143. 

cases  of  oppression,  fraud,  or  malice,  3143. 

cases  of  exeiflplary  damages  before  the  appellate  court,  3144. 

exemplary  damages  within  the  California  code,  3144. 

in  order  to  have  exemplary  damages,  pleadings  and  proof  must  show 
fraud,  malice,  or  oppression,  3144. 

theory  upon  which  exemplary  damages  are  awarded,  3144. 

under  certain  circumstances  exemplary  or  punitive  damages  may  be 
awarded,  3134. 
flooding  lands — damages  from  overflow  and  leakage  from  works,  3085-3087. 

owners  of  ditches  are  not  liable  as  insurers,  3085. 

cases  when  ditch  owners  are  or  are  not  lia,ble,  3085-3087. 

ditch  owner  not  liable  for  damages  caused  by  the  burrowing  of  some 
animal,  3087. 

duty  of  ditch  owners  to  maintain, embankments  of  ditches  and  canals, 
3085. 

in  order  for  plaintiff  to  recover  he  must  have  contributed  to  the  in- 
juries, 3086. 
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one  diverting  water  from  a,  stream  must  provide  adequate  means  for 
drainage  of  the  surplus,  3087. 

owners  of  ditches  are  liable  in  cases  of  negligence,  3086. 

principle  and  actual  compensation  governs  in  actions  for  damages, 
3086. 
flowage  or  backing  up  of  watdl" — damages  from,  3090-3092. 

flowage  is  usually  governed  by  statute,  3090. 

liability  for  damages  from  flowage,  3090. 

one  of  the  results  of  placing  dams  in  streams  is  the  flowage  or  back- 
ing up  of  waters,  3090. 

right  to  flowage  may  be  acquired  by  eminent  domain,  by  grant,  or 
prescription,   3090. 

when  owners  of  dams  are  or  are  not  liable  for  flowage,  3091,  3092. 
for  breach  of  contract,  2751. 

most  common  method  for  breach  is  an  action  at  law  for  damages,  2751. 
force — damages  for  using,  3100,  3101. 

aetign  for  damages  sometimes  follows  the  use  of  force,  3100. 

eases  in  which  damages  may  or  may  not  be  recovered,  3101. 

if  force  was  justified  and  not  used  to  excess,  no  damages  should  be 
recovered,  3101. 

party  may  use  force  to  protect  his  rights,  3100. 

where  force  was  not  justified  damages  should  be  recovered,  3101. 
for  failure  to  furnish  water  by  public  service  corporations,  2711,  2712. 

action  for  damages  will  lie  for  failure  to  furnish' water,  2711. 

actual  damages  may  be  recovered,  2712. 

burden  of  proof  is  upon  the  corporation,  2712. 

punitive  damages  may  be  recovered,  2712. 
fraud — damages  as  the  result  of,  3099,  3100. 

fraud  by  promoters  of  companies,  3100. 

person  may  recover  against  an  irrigation  company  for  false  repre- 
sentations of  its  general  manager,  3100. 

sometimes  happens  that  fraud  enters  into  the  operations  of  certain 
water  companies,  3099. 

when  a  party  may  recover  in  an  action  based  upon  fraud,  3099,  3100. 
from  immediate  surface  run-off,  84-94. 

floods,  84. 

loss  of  water,  87. 

erosion,  89. 
in  injunction  suits,  2909-2911. 

mixed  actions  for  both  injunctions  and  damages,  2909. 

on  the  question  of  damages  a  jury  is  required  unless  waived,  2910. 

parties  in  such  mixed  actions,  2911. 

rule  in  California,  2909. 

rule  in  Montana,  2909. 
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injunctions  where  no  actual  damages  are  shown,  2922-2925. 

distinction  between  "injuries"  and  "damages,"  2922. 

not  necessary  to  show  actual  damages  in  order  to  protect  a  right  from 
prescription,  2923. 

rule  as  to  the  wrongful  diversion  of  percolating  waters  without  dam- 
ages, 2924. 

there  may  be  injuries  estimated  in  mandatory  damages,  2922. 

under  the  modified  common  law  rule  riparian  owner  must  show  dam- 
ages before  an  injunction  will  lie,  2923. 
instructions  to  the  jury,  3128,  3129. 

instructions  given  by  the  court  must  be  read  together,  3129. 

instructions  which  may  or  may  not  be  given,  3128,  3129. 

refusal  of  the  court  to  give  instructions,  3129. 

requested  instructions,  3128. 
jurisdiction  of  courts — venue,  3101. 

as  in  other  cases  a  change  in  venue  may  be  had,  3102. 

general  rule  is  that  such  an  action  must  be  commenced  on  tort  in  the 
county  where  the  real  property  is  situated,  3101. 

rule  in  California  as  to  venue  in  such  actions,  3101. 

statutes  of  the  respective  States  must  be  followed,  3102. 

upon  this  subject  the  constitutions  and  statutes  of  the  respective 
States  govern,  3101. 

where  thf  action  is  commenced  in  the  wrong  county,  want  of  jurisdic- 
tion of  the  trial  court  may  be  waived,  3101. 

where  the  property  lies  in  two  or  more  counties,  plaintiff  may  select 
the  county,  3102. 
logging — damages  from,  3098. 

action  for  damages  will  lie  to  recover  compensation  for  actual  in- 
juries sustained,  3098. 

care  that  one  driving  logs  down  the  stream  is  bound  to  exercise,  3098. 

damages  may  also  be  recovered  by  one  uSing  the  stream  for  logging 
against  the  riparian  owner,  3099. 

one  so  using  the  stream  is  not  the  insurer  against  injury,  3098. 
measure  of  damages — judgments  for,  3130-3145. 

as  to  the  method  of  measurement  of  damages  to  crops  authorities 
differ,   3136. 

cases  of  damages  which  are  temporary  and  recurring  are  not  limited 
to  one  action,  3135. 

classification  of  compensatory  damages,  3131. 

costs  are  awarded  to  the  prevailing  party,  3131. 

damages  may  be  recovered  for  loss  of  or  injuries  to  a  water  right, 
3142. 

distinction  must  be  made  in  measure  of  damages  between  permanent 
destruction  of  land  and  for  permanent  and  temporary  injury  to  it, 
3131. 
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different  rules  of  recovery  of  measurement  of  damages  for  injuries  to 

crops,  3136,  3137. 
judgment  in  action  for  damages  must  be  entered  on  the  rerdict  of  the 

jury,  3130. 
measure  of  damages  for  breach  of  contract  to  keep  plaintiff's  ditch  in 

repair,  3134.  • 

measure  of  damages  for  breach  of  warranty,  3142. 
measure  of  damages  for  injuries  to  crops,  3135-3141. 
measure  of  damages  for  injuries  to  land,  3131-3135. 
measure  of  damages  for  loss  of  live  stock,  3141,  3142. 
measure  of  damages  for  loss  of  live  stock  is  their  value  at  the  time 

of  the  loss,  3142. 
measure  of  damages  for  loss  of  or  injuries  to  water  right,  3142. 
measure  of  damages  for  loss  of  power,  3142. . 
measure  of  damages  for  loss  of  power  is  the  market  value  for  the 

power  actually  taken,  3142. 
measure  of  damages  in  case  of  lease  of  water  right  which  a  third 

party  owned,  3142. 
measure  of  damages  in  cases  where  injuries  to  land  are  temporary  or 

comparatively  slight  in  character,  3142. 
measure  of  damages  in  total  destruction  of  the  actual  value  of  the 

land,   3132. 
measure  of  damages  the  same  where  the  plaintiff  bases  his  action 

upon  breach  of  contract  or  the  duty  of  a  corporation  to  furnish 

him  water,  3135. 
measure  of  damages  where  land  is  permanently  injured  but  not  totally 

destroyed,   3132. 
most  common  cause  of  action  for  damages  is  for  the  destruction  of,  or 

injuries  to  crops,  3135. 
nominal  damages  may  be  assessed  in  certain  cases,  3131. 
plaintiff  entitled  to  recover  for  slight  injuries  to  land,  the  amount 

necessary  to  repair  the  injury,  3134. 
plaintiff  is  entitled  to  complete  compensation  for  the  injuries  sus- 
tained, 3131. 
punitive  or  exemplary  damages  may  be  assessed  in  certain  cases,  3131. 
rule  in  Arizona,  where  the  actual  loss  to  plaintiff's  crops  is  held  to  be 

the  true  measure  of  damages,  3139. 
rule  in  Idaho  as  to  measure  of  damages  for  destruction  of  apple 

trees,  3139. 
rule  in  California,  3137,  3138. 
rule  in  California  holding  that  damages  for  injuries  to  fruit  trees 

may  be  assessed  as  special  damages,  3138. 
rule  in  Colorado  as  to  measure  of  damages  for  failure   to  furnish 

water  under  statutory  duty,  3139. 
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rule  in  Hawaii  as  to  the  recovery  of  damages  for  neglect  to  furnish 

water,   3136. 
rule   in   Idaho,   Kansas,   Montana,   Nebraska,   Nevada,    New   Mexico, 

Oregon,  South  Dakota,  Texas,  that  the  true  measure  of  damages  is 

the  actual  loss  to  crops,  3139,  3140. 
rule  in  Utah  as  to  measure  of  damages  for  destroying  ice,  3140,  3141. 
rule  in  Washington  as  to  measure  of  damages  for  destruction  of  crops, 

3141. 
rule  in  Washington  as  to  measure  of  damages  for  loss  of  water  right, 

3143. 
where  defendant  is  liable,  plaintiff  is  entitled  to  recover  amount  which 

will  fully  compensate  him,  3135. 
where  jury  finds  for  the  plaintiff,  it  may  assess  the  compensatory 

damages  against  the  defendant,  3131. 
where  there  is  a  permanent  destruction  of  land,  or  permanent  injury, 

it  constitutes  to  one  cause  of  action,  3133. 
where  trees  are  destroyed  there  is  a  permanent  injury  to  the  land, 

3131. 
new  trial — appeal,  3145. 

appeals  in  such  actions,  3145,  3146. 
consideration  by  the  appellate  court,  3145. 
new  trial  may  be  granted  by  the  trial  court  when,  3145. 
power  of  the  appellate  court  in  cases  of  appeal,  3146. 
statute  of  State  must  be  strictly  followed.  3145. 
nominal  damages,  3145. 

may  be  awarded  when,  3145. 
parties — ^in  actions  for  damages,  3102-3108. 

actions  against  joint  or  several  tort  feasors,  3107. 
action  at  law  for  damages  can  not  be  maintained  against  several  per- 
sons where  each  acted  independently  of  the  others,  3105. 
any  public  corporation  may  be  parties  defendant,  3108. 
contract  is  several  when,  3103. 
corporation  may  be  a  party  plaintiff,  3104. 
distinction  between  action  for  damages  and  actions  to  quiet  title  and 

for  an  injunction,  3102. 
distinction  between  parties  defendant  in  actions  for  damages  and  in 

actions  to  quiet  title  and  injunctions,  3105. 
irrigation  districts  may  be  parties  defendant,  3108. 
joint  or  several  tort  feasors,  3105. 
municipalities  may  be  parties  defendant,  3107. 
parties  defendant,  3105-3108. 
parties  plaintiff  in  such  actions,  3102-3105. 
parties  to  contract  on  shares  are  properly  joined  as  parties  plaintiff  in 

an  action  for  damages  for  destruction  to  their  crops,  3103. 
259— Kinn.  on  Irr. 
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lule  in  Arizona  as  to  contract  between  a  canal  company  and  its 
shareholders,  3103. 

rule  in  Nevada,  where  the  law  of  community  property  is  in  force, 
3103. 

rule  in  Oklahoma,  3104. 

statutory  rule  in  Montana*  as  to  parties  defendant  in  actions  for  dam- 
ages, 3108. 

tenant  is  the  proper  party  defendant  when,  8108. 

unless  there  is  a  community  of  Interest  several  persons  can  not  unite 
as  parties  plaintiff  in  an  action  at  law  for  damages,  3102. 

when  an  action  may  or  may  not  be  brought  against  several  persons, 
3105-3108. 

where  parties  acted  in  concert  they  are  jointly  and  severally  liable 
and  may  be  joined  in  an  action  for  damages  as  parties  defendant, 
3106. 

where  there  are  joint  obligees  the  contract  is  joined  and  they  must 
join  in  an  action  for  damages,  3103. 

where  the  rights  of  parties  plaintiff  are  based  on  contract,  whether 
such  a  contract  is  several  or  joint  depends  upon  its  terms,  3103. 

who  may  or  may  not  join  as  parties  plaintiff  in  an  action  for  dam- 
ages, 3104,  3105. 
pleadings — ^in  such  actions,  3108-3118. 

allegations  for  the  basis  of  the  action  resulted  from  a  breach  of  con- 
tract, 3110. 

allegations  in  actions  for  damages  by  riparian  owner,  3111. 

allegations  in  cases  based  upon  fraud,  3110,  3111. 

allegations  of  the  complaint  in  such  actions,  3108-3111. 

amendments  to  answers  may  be  made,  3112. 

answer  in  such  actions,  3111-3113. 

defendant  may  set  up  act  of  God,  3112,  3118. 

defendant  may  set  up  as  many  af&rmative  defenses  as  he  may  have, 
3112. 

defendant  may  set  up  contract,  3112,  3116. 

defendant  may  set  up  contributory  negligence,  3112,  3113. 

defendant  may  plead  the  statute  of  limitations,  3112,  3117. 

motive,  of  the  defendant  in  committing  injury  need  not  be  stated, 
3109. 

what  may  be  alleged  by  way  of  af&rmative  defenses,  3112. 

what  may  be  set  up  by  way  of  cross-complaint  in  such  actions,  3112, 
3113. 
riparian  proprietors — damages  to,  for  unlawful  diversion,  3056-3062. 

action  for  damages  will  lie  when  court  would  not  grant  an  injunction, 
3056. 

cause  of  the  modified  rule  in  the  Western  States,  3057. 
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clash  between  claimants  by  appropriation  and  under  the  common  law, 

3060. 
correct  rule  in  the  arid  and  semi-arid  States,  3057. 
damages  to  riparian  owners  for  diversion  against  other  owners,  3058, 

3059. 
damages  to  riparian  owners  for  diversion  as  against  appropriators, 

3060-3063. 
dog-in-the-manger  in  some  jurisdictions,  3062,  3063. 
early  rule  in  Massachusetts,  3059. 
if  a  riparian  proprietor  can  not  maintain  an  action  for  damages,  he 

can  not  get  nominal  damages,  3060. 
if  he  is  actually  using  the  water  he  is  entitled  to  damages  for  its  un- 
lawful diversion,  3057. 
if  he  is  not  using  the  water,  he  can  not  recover  even  nominal  damages, 

3057. 
in  order  for  one  riparian  owner  to  recover  compensatory  damages 

against  another,  the  acts  of  the  latter  must  have  caused  actual  loss 

or  injury,  3058,  3059. 
in  those  States  which  adhere  to  the  common  law,  riparian  owner  may 

maintain  an  action  for  damages  for  unlawful  diversion,  3056. 
recent  decision  of  the  California  court  upon  this  subject,  3057. 
right  of  riparian  owner  to  recover  nominal  damages,  3062. 
right  of  riparian  proprietor  for  damages  against  an   appropriator, 

3060,  3061. 
riparian  owner  has  a  right  to  a  reasonable  quantity  of  water  only, 

3057. 
riparian  proprietor  without  use  should  not  be  permitted  to  recover 

for  diversion  after  the  water  is  actually  used,  3061. 
rule  in  Nebraska  as  to  nominal  damages,  3062. 
rule  of  the  Nebraska  court,  3061. 

rule  under  the  more  recent  decisions  of  the  Western  States,  3056. 
struggle  in  California  to  maintain  both  the  common  law  and  the  doc- 
trine of  appropriation,  3057. 
under  the  recent  rule  the  tendency  is  more  and  more  to  hold  that  the 

right  is  usufructuary  only,  3056. 
seepage  water — damages  from,  3088-3090. 

burden  of  proof  is  upon  the  plaintiff  in  the  first  instance  to  prove 

negligence,  3089. 
duty  of  ditch  owners  to  construct  so  that  the  water  will  not  seep  or 

percolate  from  his  works,  3088. 
duty  of  water  companies  to  take  care  of  their  own  seepage,  3088. 
liability  for  seepage  from  the  irrigation  of  upper  lands  depends  upon 

negligence,  3089. 
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HAM.XG'ES— (Continued) 

owner  not  held  to  be  the  insurer  if  he  is  liable  for  injuries  caused  by 

negligence,  3088. 
rule  in  Colorado   that  injuries   from   seepage   from  a   properly  con- 
structed irrigation  canal  constitutes  a  single  cause  of  action,  3090. 
seepage  of  water  is  but  one  method  of  its  escape  from  works,  3088. 
"sweat  ditch"  may  be  (instructed  to  take  care  of  seepage  water, 

3089. 
when  upper  land  owners  held  liable  for  seepage,  3089. 
subterranean  waters — damages  for  the  unlawful  diversion  of,  3063-3065. 
actions  for  damages  will  lie  for  the  unlawful  diversion  of  subterra- 
nean waters,  3063. 
modern  rule  as  to  classified  percolating  waters,  3063. 
proof  necessary  to  establish  a  case  for  damages,  3064. 
rule  for  damages  as  to  percolating  waters  under  the  common  law, 

3063. 
rule  in  California  as  to  percolating  waters,  3064. 
surface  waters — damages  for  flooding  lands  by  the  interference  with  the 

flow  of,  3092-3096. 
civil  law  rule  also  adopted  in  Montana,  Texas,  and  Wyoming,  3094. 
common  law  rule  adopted  in  Kansas,  New  Mexico,   and  Oklahoma, 

3095. 
each  State  may  adopt  such  rule  as  it  sees  fit,  3092. 
in  Oregon,  question  not  decided,  3095. 
in  the  Western  States  courts  are  inclined  to  hold  more  with  the  rule  of 

the  civil  law,  3094. 
leading  State  to  adopt  the  civil  law  rule  is  California,  3094. 
liability  for  damages  depends  upon  whether  the  common  law  or  civil 

law  rule  is  followed,  3092. 
rule  as  to  the  civil  law  as  to  liability  for  damages,  3093. 
rule  by  the  California  court,  3094. 
rule  in  Washington,  3095. 

rule  of  the  common  law  as  to  liability  for  damages,  3092. 
United  States  Supreme  Court  decisions  followed  as  to  the  rights  and 

liabilities,  3096. 
verdict — non-sUit,  3129. 

cases  tried  before  a  jury  must  be  submitted  to  them  for  a  verdict, 

3191. 
in  their  verdict  jury  must  determine  the  liability  of  the  defendant, 

3130. 
motions  for  non-suit  or  directed  verdict,  3129. 
verdict  must  assess  the  damages  which  the  plaintiff  has  sustained, 

3130. 
when  proper  to  sustain  motion  for  non-suit,  3130, 
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DABIUS 

continuation  of  construction  of  canals  by,  105. 

DATE  OF  EIGHT 

(See  Priority;  Relation;  Docteine  of) 
as  to  date  of  application  to  the  proper  officer,  1353. 
as  to  date  of  posting  notice,  1352. 
circumstances  under  which  question  arises,  1353. 
differs  in  different  jurisdictions,  1352. 
fixing  priority  of  an  appropriator,  1352. 
in  case  of  diversion  and  actual  use  of  the  water,  1353. 
where  there  has  been  unreasonable  delay,  1353. 

DAWSON,  A.  S. 
(See  Canada) 
statement  of,  as  to  Canadian  Pacific  project,  288. 
upon  the  subject  of  duty  of  water,  1595. 

DEBRIS 

(See  Mills;  Mines;  Pollution  op  Waters) 
from  operation  of  placer  mines,  2054. 
pollution  from,  from  mines  and  reduction  mills,  2054. 

DECREED  RIGHTS 

(See   Adjudication   op   Rights;    Adjudication   op   Rights,    Statutory; 
Injunctions) 
injunction  wiU  lie  to  protect,  when,  2975. 

DECREES 

erroneous  construction  of,  does  not  work  an  estoppel,  2032. 
parties  who  participate  in  the  benefits  of  are  estopped  from  assailing  its 
validity,  2031. 

DECREES  AND  JUDGMENTS 

(See  Adjudication  op  Rights  in  Equity;  Damages;  Injunctions;  Statu- 
tory Adjudication  op  Rights) 
appeal  from,  2833-2838,  2873-2876,  3021,  3145. 

apportioning  subterranean  waters  among  the  owners  of  lands,  2825,  2826. 
decree  may  make  reasonable  regulations  for  the  use  of  the  water,  2825. 
•difficulty  of  the  trial  court  in  making  their  findings  in  such  cases,  2826. 
each  land  owner  may  be  given  a  fair  and  just  proportion  of  the  water, 

2825. 
rule  based  on  the  analogous  rule  of  riparian  rights,  2825. 
Buoh  decrees  may  be  rendered  by  the  court  of  equity,  2825. 
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DECREES  AND  JUDGMENTS— (Continued) 

apportioning  water  between  riparian  proprietors,  2821-2823. 

court  may  render  decree  apportioning  the  right  to  the  use  of  water 

among  the  respective  riparian  owners,  2821. 
decree  may  award  a  certain  proportion  of  the  entire  flow,  2822. 
decree  must  be  rendered^ith  a  view  to  the  adjustment  of  relative 

rights,  2822. 
decree  must  depend  upon  the  facts  and  circumstances  developed  by 

the  evidence,  2821. 
each  owner  must  be  given  a  just  proportion,  2822. 
it  may  be  awarded  according  to  definite  periods  of  time,  2822. 
other  standards  are  also  recognized,  2822. 

quantity  of  water  should  be  stated  in  some  recognized  standard,  2822. 
rule  in  Oregon  for  protection  of  riparian  proprietors,  2823. 
as  res  judicata,  2828-2833. 

as  adjudicating  in  equity,  rights  by  appropriation,  2828. 

as  to  the  adjudication  of  riparian  rights,  2832,  2833. 

conditions  upon  which  decrees  are  res  judicata,  2829. 

decree  and  judgment  may  become  conclusive  by  lapse  of  time,  2829. 

decree  should  be  so  definite  and  certain  as  to  constitute  an  estoppel 

between  the  parties,  2828. 
in  order  for  a  party  to  avail  himself  of  a  former  decree,  he  must  plead 

it,  2831. 
it  must  be  res  judicata,  2828. 

rule  of  the  Supreme  Court  of  the  United  States,  2829. 
when  decrees  and  judgments  are  not  res  judicata,  2831. 
for  costs,  2826-2828. 

costs  largely  left  to  the  discretion  of  the  court,  2827. 

costs  may  be  properly  denied  to  aU  parties,  2827. 

in   the   equitable  adjudication   of  water   rights,   the   party   defeated 

usually  liable  for  costs,  2826. 
rule  in  Idaho,  2827. 

what  may  be  assessed  as  legitimate  costs,  2828. 
in  actions  to  quiet  title  to  ditches  and  canals,  2824. 

court  must  render  proper  decree  in  the  premises,  2824. 

may  adjudicate  both  water  rights  and  rights  to  the  ditch  or  canal, 

2824. 
must  set  forth  specifically  the  respective  rights  of  the  parties,  2824. 
in  equitable  actions  to  adjudicate  rights — or  rights  by  appropriation,  2810- 

2833. 
court  may  decree  rotation  of  water  of  several  users,  2820. 
courts  should  limit  the  rights  of  the  respective  parties  to  the  quanti- 
ties reasonable  and  necessary,  2817. 
decree  adjudicating  rights  of  priorities  to  the  main  stream  carries 

with  it  waters  of  its  tributaries,  2820. 
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DECEEES  AND  JVDGWENTS— (Continued) 

decree  and  judgment  may  be  entered  by  consent,  2813. 
decrees  and  judgments  may  be  rendered  on  the  pleading,  2813. 
decree   and  judgment  must  be   sufficiently  certain  to   constitute  an 

estoppel,  2811. 
decree  attempting  to  adjudicate  rights,  which  is  uncertain  and  indefi- 
nite, leaves  the  controversy  unsettled,  2811. 
decree  awarding  a  sufficient  amount  of  water  to  irrigate  a  certain 

number  of  acres  annually,  2817. 
decree  based  merely  upon  the  capacity  of  the  ditch  is  erroneous,  2817. 
decree  may  also  give  a  party  an  inchoate  and  contingent  right,  2814. 
decree  may  award  a  certain  amount  of  water  during  certain  periods 

of  time,  2820. 
decree  must  be  within  the  pleadings  and  issues,  2812. 
decrees  or  rights  by  appropriation,  2810. 
decree  should  state  the  quantity  of  water  in  some  recognized  standard 

of  measurement,  2814. 
decree  so  indefinite  and  uncertain  that  it  is  impossible  to  determine 

the  quantity  is  fatally  defective,  2815. 
decree  sustained,  to  aU  the  water  of  a.  small  stream,  2820. 
enforcement  of  judgments  and  decrees,  2838,  2839. 
for  violation  of  injunction,  courts  have  power  to  punish  for  contempt, 

2838. 
indefinite  and  uncertain  decree  and  judgment  will  be  reversed  on  ap- 
peal, 2811. 
injunction  is  made  merely  in  aid  of  the  enforcement  of  the  decree, 

2838. 
judgment  may  be  entered  by  default,  2813. 
limitation  of  amount  actually  needed,  read  into  decree  establishing 

rights,  2819. 
must  be  of  findings  of  fact  and  conclusions  of  law,  2810. 
no  fixed  rule  can  be  laid  down  as  to  the  quantity  of  water  necessary, 

2820. 
other  standards  of  measurement  may  be  established  in  decrees,  2814. 
rule  by  the  Nevada  court  as  to  nature  of  decrees,  2816. 
should  be  as  definite  and  certain  as  to  the  quantity  of  water  as  the 

use  of  language  can  make  it,  2814. 
should  definitely  award  the  respective  rights  to  the  parties,  2811. 
should  state  the  names  of  the  parties  entitled  to  the  use  of  the  water 

and  their  priorities,  2812. 
in  injunction  cases,  3007-3020. 

balance  of  convenience — authorities  against,  3011-3014. 

balance  of  convenience — authorities  in  favor  of,  3014-3016. 

decrees  and  judgments  must  be  definite  and  certain  as  to  the  lights 

of  the  parties,  3009. 
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DECBEES  AND  JUDGMENTS— (Continued) 

enforcement  of  decrees  and  judgments,  3018. 

enforcement  of  decrees  involying  interstate  rights,  3020. 

injunction  is  only  ancillary  to  decreed  rights,  3017. 

our   conclusions   as   to   deqfees   recognizing   balance   of   convenience, 
3016. 

party  prevailing  is  entitled  to  his  costs,  3011. 

person  not  bound  unless  he  has  had  his  day  in  court,  3016. 

punishment  for  the  violation-  of  decrees  and  judgments,  3018,  3019. 

quantity  of  water  awarded  should  be  based  upon  beneficial  use,  3010. 

rule  of  the  Supreme  Court  of  Nevada  as  to  decrees  and  judgments 
being  definite  and  certain,  3009. 

substance  of  decrees  and  judgments  which  may  be  rendered,  3008. 

upon  final  hearing,  court  must  render  a  decree  and  judgment,  3008. 
in  various  actions: 

in  actions  for  certiorari  or  review,  3035-3037. 

in  actions  for  mandamus,  3028. 

in  actions  for  prohibition,  3034. 

in  actions  for  receivers,  3041-3044. 

in  actions  quo   warranto,   3037-3039. 
statutory  adjudication  of  water  rights,  2861-2882. 

appeals  from  judgments  and  decrees,  2873-2876. 

construction  and  effect  of  decrees,  2866-2868. 

decrees  as  to  inchoate  rights,  2864-2866. 

decree  as  res  judicata,  2876-2880. 

enforcement  of  judgments  and  decrees,  2880-2882. 

form  and  substance  of  decrees,  2861-2864. 

review  and  modification  of  decrees,  2868-2872. 

review  and  petition  of  parties  to  the  action,  2868-2870, 

review  on  independent  actions,  2870-2872. 

rule  in  Colorado  as  to  form  and  substance,  2861-2864. 

rule  in  Utah  as  to  form  and  substance  of  decrees,  2863. 

DEDICATION  OF  WATEES 

dedication  of  waters — ^miscellaneous  subjects: 

Acts  of  Congress  must  not  be  construed  as  absolute,  1095. 

Acts  of  Congress  ratified  constitutions  containing  provisions  of,  1116. 

as  against  rights  of  the  Government,  has  no  effect,  660. 

as  against  the  rights  of  the  United  States,  657. 

causes  leading  up  to,  634. 

confers  no  title  in  running  waters,  656. 

dedication  by  colonial  ordinances,  641. 

dedication  by  Maine  and  New  Hampshire,  641. 

dedication  by  Massachusetts,  641. 

dedication  may  be  made  by  Western  States,  641. 
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DEDICATION  OF  VfATEUS— (Continued) 

different  grants  in,  give  different  rights,  655. 

does  not  destroy  vested  riparian  rights,  661. 

early  dedication,  641. 

effect  of  dedication — different  doctrines,  654. 

has  affected  right  of  fishing  and  hunting,  616. 

in  effect  abrogates  riparian  rights,  661. 

powers  of  a  State  to  dedicate  its  waters,  637. 

"property  of  the  State,"  or  "property  of  the  public"  practically 
synonymous,  632,  1111. 

reservations  of  water  for  Indian  reservations,  640. 

terms  of  dedication,  632. 

rule  in  Colorado,  as  to  fishing  and  hunting,  619. 

rule  in  Montana,  657. 

rule  in  North  Dakota,  657. 
limitations  of  the  powers  of  a  State  to  dedicate  its  waters,  639. 

first,  of  the  Government  to  preserve  the  navigable  capacity  of  navi- 
gable waters,  639. 

second,  rights  of  the  general  Government  as  riparian  owner,  639. 
States  which  have  dedicated  their  waters  by  constitutional  provisions,  641- 
671. 

California,  partial,  642. 

Colorado,  total,  644. 

Idaho,  total,  646. 

Montana,  partial,   648. 

New  Mexico,  total,  648. 

North  Dakota,  total,  649. 

Washington,  partial,  649. 

Wyoming,  total,  649. 
States  which  have  dedicated  their  waters  by  statutes,  651-654,  1111. 

Arizona,  652. 

Nebraska,  652. 

Nevada,  652. 

Oklahoma,  652. 

Oregon,  653. 

South  Dakota,  653. 

Texas,  654. 

Utah,  654. 

DEED 

(See  Parol  Sale  of  Water  Eights;  Sale  and  Alienation  of  Bights) 
deed— miscellaneous  subjects : 

construction  of  covenants  in,  1732: 

first;     from  the  terms  of  the  instrument  itself,  1732. 
second:     if  the  instrument  is  ambiguous,  then  from  all  the  cir- 
cumstances surrounding  its  execution,  1732, 
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DEED—  ( Continued) 

conveyance  of  rights  of  ynj  for  ditches  and  canals  should  be  by, 
1728. 

defective,  held  to  operate  as  an  abandonment  of  the  right,  2000. 
rule  in  Montana,  2000. 

estoppel  by,  2029,  2030. 

exceptions  to  rule  that  safe  of  water  rights  must  be  by  deed,  1772. 

rights  of  grantee  of  riparian  rights  limited  to  terms  of,  916. 

rule  in  Utah  as  to  enforcing  verbal  or  written  contract  growing  out 
of  trust  relations,  1772. 
estoppel  by  deed,  2029,  2030. 

construction  of  deeds  by  the  courts,  2029. 

definition  of,  2029. 

it  is  only  as  to  particular  and  definite  recitals  in  deed  that  such  an 
estoppel  is  worked,  2029. 

no  estoppel  by  deed  contains  reservation  by  the  grantor,  2030. 

no  right  given  by  deed  as  to  after  acquired  title,  2029. 

parties  estopped  to  continue  anything  stated  in  a  deed  which  operated 
upon  the  opposite  party  as  an  inducement  to  accept  the  same,  2029. 

terms  of  deed  must  be  definite  and  unambiguous,  2029. 
sale  of  ditches  and  other  works  and  easements  must  be  by,  1782. 

ditch  or  canal  being  real  property  must  be  conveyed  by  written  instru- 
ment, 1782. 

reservations  in  deeds,  how  construed,  1783. 

reservations  which  may  be  made  in  deeds,  1783. 
transfer  of  water  rights  must  be  by,  1767,  1770. 

amount  of  water  intended  to  be  conVeyed  governed  by  terms  of  deed, 
1770. 

contract  for  the  conveyance  of  water  rights  must  be  in  writing,  1767. 

deed  and  recording  of  same  constitutes  notice  to  the  public,  1769. 

deeds  must  be  acknowledged,  1768. 

deeds  must  be  recorded,  1768. 

formalities  required  by  the  sale  or  transfer  of  other  real  property, 
1767. 

general  methods  of  early  transfer,  1769. 

in  case  of  mutual  mistake  in  deed,  rights  of  respective  parties  may 
be  diverted  in  an  action,  1770. 
I  in  construction  of  deed,  if  the  language  is  ambiguous,  then  circum- 

stances surrounding  the  making  of  the  same  may  be  considered, 
1770. 

requirements  of  the  statutes  of  many  States,  1769. 

rule  in  Colorado,  1770. 

rule  in  Montana,  1768. 

seal  abolished  in  some  jurisdictions,  1768. 

transfer  of  water  rights  is  within  the  statute  of  frauds,  1767. 
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DEEP  SEEPAGE  EUN-OPE 
(See  Seepage) 
defined,  83. 
influence  of  forests  upon,  83. 

DEFENSES 

actions  for  damages,  3105-3128. 

act  of  God  or  inevitable  accident  as  a  defense,  3118-3124. 

joint  or  several  tort  feasors,  3105-3108. 

parties  defendant,  3105. 

pleadings — answer,  3111. 

pleadings — acts  of  plaintiff  in .  contributory  negligence,  3113. 

pleadings — cross  complaint,  3112. 

pleadings — grant  or  contract,  3116. 

pleadings — limitation  of  actions  and  prescription,  3117. 
adjudication  of  rights  in  equity,  2780. 

pleading  defenses,  2791-2794. 

pleadings  or  statement  of  claims,  2854-2857. 

right  of  defendants  to  aflSrmative  relief,  2780-2782. 

statutory  adjudication  of  water  rights,  2854-2857. 
defenses  in  miscellaneous  actions,  3023-3046. 
in  injunction  actions,  2985-2998. 

aflirmative  relief  by  defendant,  2990-2998. 

pleadings  in,   2985-2990. 
pollution  in  actions  for,  2084-2086. 

accord  and  satisfaction  a  good  defense,  2085. 

acquiescence  of  the  plaintiff  may  be  a  good  defense,  2085. 

contract  is  no  defense  where  a  public  nuisance  is  maintained,  2085. 

defendant  in  addition  to  denials  may  set  up  special  defenses,  2084. 

grant  or  contract  as  a  good  defense,  2085. 

no  defense  if  a  mine  was  worked  carefully  without  negligence,  2085. 

prescription  as  a  good  defense  to  pollute  waters,  2084. 

prescription  not  a  good  defense  against  a  public  nuisance,  2084. 

rule  in  California,  as  to  negligence,  2085. 

Buch  acts  as  would  constitute  an  estoppel  may  be  a  good  defense, 
2085. 

that  others  contributed  to  the  contamination  may  be  shown  in  miti- 
gation of  damages  only,  2086. 

DEFINITIONS 

appropriation  of  water,  1213. 

definition  by  the  California  court,  1214. 
definition  by  the  Colorado  court,  1214. 
definition  by  the  Federal  Court,  1214. 
definition  by  the  Washington  court,  1214. 
our  definition,  of,  1216. 
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DEFINITIONS—  ( Continued) 

definitions — ^miscellaneous  subjects : 
abandonment,  defined,  1979. 

abandonment,  defined  and  described  from  forfeiture,  2020. 
"act  of  God,"  defined,  3119. 

"adjudication  of  priorities,"  in  statutory  actions,  2847. 
"appurtenances,"   1786.  * 
artesian  belts  or  basins,  2120. 
artesian  waters,  2120. 
artesian  wells,  2123. 
"assigns,"  1628. 

"contributory  negligence,"  defined,  3114. 
"damages,"  are  the  estimated  reparation  in  money  for  the  injury 

sustained,  2922. 
"defined"  means  a  contracted  and  bound  channel,  2099. 
definitions  and  description  of  waters,  473-523. 
definition  of  reasonable  use  as  to  percolating  waters,  2160. 
"desert  land"  within  the  meaning  of  the  Desert  Land  Law,  2360. 
doctrine  of  relation,  1284. 
duty  of  water,  1592. 
"dry  farming"  methods,  2379.' 
"entry"  of  land,  750. 
"exception,"  1780. 
"exclusive,"  1889. 

"first  form"  of  withdrawals  under  the  Beclamation  Act,  2282. 
forfeiture,   2020,   2021. 
franchises,  2599. 
hydrology  is  a  branch   of  geology  relating   to  underground  waters, 

2090. 
"injuries"  are  the  physical  harmful  results'of  the  invasion  of  rights, 

2922. 
international  waters,  2195. 
interstate  waters,  2210. 
irrigation  districts,  2526. 
jurisdiction  defined,  2758. 

known  independent  subterranean  water  course,  2100. 
"laches,"  in  bringing  of  an  action,  2921. 
land  grant,   1405. 
mandatory  injunction,  2912,  2928. 
miner's  inch,  1575. 
"mixed  nuisances,"  defined,  2961. 
mutual  water  corporations,  2659. 
"negligence,"  defined,  3081. 
"non-commercial  power  works,"  1699. 
"nuisances,"   defined,   2960. 
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DEFINITIONS— (Cpntinued) 

of  intention  to  appropriate  water,  1220. 

of  a  water  right,  1312-1314. 

of  waters,  466,  472. 

"open"  and  "notorious,"  1878. 

police  power,  2428. 

pollution  of  waters  defined,  2043. 

preventive  injunctions,  2911. 

"private  nuisances,"  defined,  2961. 

"public  or  common  nuisances,"  defined,  2961. 

"public  service,"  or  "quasi-public"  water  companies  defined,  2614. 

public  use  by  the  California  court,  2686. 

' '  public  use, ' '  can  not  be  defined,  1909. 

"reasonable  rate"  which  may  be  charged  for  water,  2495. 

"reserved,"  1780. 

reservoir  dams  defined  and  described,  1452. 

second-foot,  defined  and  described,  1580. 

"second  form"  of  vrtthdrawals  under  the  Keclamation  Act,  2284. 

"sub-flow"  of  surface  streams,  2106. 

"subsurface  flow"  of  surface  streams,  2106. 

subterranean  water  course,  2097. 

subterranean  waters,  2095. 

tenants  in  common,  2616. 

"under  current"  of  surface  streams,  2106. 

"underground  water,"  2091. 

"uninterrupted,"  1889. 

use  of  water  for  domestic  purposes,  1195. 
estoppel  defined,  2028. 

estoppel  by  deed  defined,  2029. 

estoppel  by  matter  in  pais,  2032,  2033. 

estoppel  by  matter  of  record  defined,  2030. 
percolating  waters,  2150. 

developed  or  artificial  percolating  waters,  2186. 

diffused  percolating  waters,  2152. 

percolating  waters  supplying  surface  wells,  2177. 

percolating  waters  tributary  to  springs,  2167. 

percolating  waters  tributary  to  surface  streams,  2164. 

percolating  waters  tributary  to  underground   reservoir   or   catchment 
basins,  2169. 

seepage  waters,  2151,  2189. 

DELAWARE 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  534. 
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DENMARK 

modern  irrigation  in,  261. 

DEPARTMENT  OP  AGRICULTURE 
(See  Secretary  of  AQRicni/nmE) 
investigations  of,  where  a  water  right  is  considered  an  inseparable  ap- 
purtenance, 1819.  • 
transfer  of  control  of  National  Forests  to,  718. 

DEPARTMENT  OF  THE  INTERIOR 

procedure  or  application  for  right  of  way  under  Act  of  March  3,  1S91, 
where  jurisdiction  comes  under  two  departments,  1675. 
application  must  be  first  filed  with  the  Department  of  the  Interior, 

1675. 
if  application  is  approved,  it  is  then  transmitted  to  the  other  De- 
partment, 1675. 

DESCRIPTION  OF  WATERS 

waters  defined  and  described,  473-523. 
artificial  water  courses,  514. 
developed  water,  522. 
flood  or  storm  waters,  519. 
Great  Lakes,  477. 

lakes — definition  and  description,  476. 
lakes — ^public  and  private,  478. 
ponds— Colonial,  "Great  Ponds,"  482. 
ponds — definition  and  description,  481. 
pools — definition  and  description,  483. 
sea,  defined,  474. 
shore,  of  the  sea,  474. 
sloughs  as  natural  water  courses,  513. 

small  lakes — distinction  between  lakes  and  water  courses,  480. 
springs,  and  their  relation  to  water  courses,  511. 
surplus  water,  522. 

subterranean  or  underground  water — classification,  523. 
surface  waters  proper,  516. 
swales  and  their  relation  to  water  courses,  512. 
swamps  and  marshes,  515. 
waste  water,  523. 

water  courses — at  times  may  be  dry,  498. 
water  courses — essential  characteristics  of — channel,  490. 
water  courses — creeks,  brooks,  and  rivulets  as,  506. 
water  courses — essential  characteristics  of,  the  bed,  492. 
water  courses — essential  characteristics  of,  the  bank,  494. 
water  courses — essential  characteristics  of,  the  current  or  flow,  495. 
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DESCBIPTION  OF  WAT'EB.S— (Continued) 

water  courses — general  characteristics  of,  498. 

water  courses — natural,  defined,  484. 

water  courses — ravines  as,  509. 

water  courses — rivers  as,  501. 

water  courses — streams  as,  505. 

water  courses — tributaries  to,  507.   ' 

DESERT  LAND  ACT 
(See  Deseet  Land  Law) 
subject  discussed,  2242-2283. 

DESERT  LAND  LAW 

Act   of   June   27,   1906,  amendatory  to   the   National   Reclamation   Act, 

relating  to  desert  land  entries,  2270-2272. 
any  entryman   hindered,   delayed,   or   prevented   by   the   Reclamation 

Service,   from  complying   with  the   Desert   Land   Law,   is   allowed 

additional  time  to  make  his  final  proof,  2270. 
entryman  must  relinquish  all  land  in  excess  of  160  acres,  2271. 
in  case  Government  project  is  abandoned,  time  begins  to  run  from 

the  date  of  notice  of  the  same,  2270. 
water  may  be  secured  by  entryman  from  the  Reclamation  Service, 

2271. 
additional  entries,  2349. 

amendatory  Act  of  February  31,  1911,  extending  the  right  of  second 

entries  to  homestead  claimants,  2350. 
applicants  must  set  forth  full  facts  in  regard  to  the  former  entry, 

2349. 
not  to  apply  to  any  person  whose  former  entry  was  assigned,  2349. 
not  to  apply  to  any  person  whose  former  entry  was  cancelled   for 

fraud,  2349. 
not  to  apply  to  any  person  who  relinquished  the  former  entry  for 

consideration,  2349. 
proceedings  for  application  for  second  entries,  2350. 
provisions  of  Act  of  March  26,   1908,  providing  for  second  desert 

land  entries,  2349. 
annual  proof  required  of  entryman,  2363-2366. 

Act  tending  toward  reclamation  of  lands,  2363. 

during  first,  second,  and  third  year,  of  entry,  $1.00  each  year  for 

each  acre,  must  be  expended  and  proof  made  of  the  same,  2364. 
expenditures  for  certain  works  allowed  when,  2364. 
expenditures  for  reclamation   must  be  at   least   $1.00   per   acre   per 

annum,  2363. 
expenditures  for  stock  or  interest  in  irrigation  company,  how  proven, 

2365. 
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DESERT  LAND  LAW— (Continued) 

expenditures  for  surveys  expected  when,  2365. 

in  contests  upon  the  ground  of  failure  to  comply  with  the  law.  Land 
Department  is  without  authority  to  waive  its  observance,  2364. 

lands  must  be  brought  under  irrigation,  2363. 

procedure  upon  annual  proofs,.  2366. 

proof  of  permanent  impifoHements  including  water  rights  for  irriga- 
tion, 2363. 

statutory  requirements  as  to  yearly  expenditures  is  explicit  and  man- 
datory and  must  be  proven,  2363. 
citizenship — there  must  be  the  requisite,  2359. 

applicant  must  be  a,  "resident  citizen"  of  the  State  in  which  the 
land  lies,  2369. 

at  the  time  of  final  proof,  alien  entryman  must  have  been  admitted 
to  full  citizenship,  2359. 

may  be  citizens,  who  come  to  another  State  with  intention  of  making 
their  home  there,  2359. 

women,  married  and  single  may  make  entry,  2359. 
contests  may  be  instituted  against  desert  land  entries,  2377, 

grounds  upon  which  contests  may  be  maintained,  2377. 

successful  contestants  allowed  a  preference  right  of  entry  for  thirty 
days,  2377. 
delay  caused  to  entryman  by  reclamation  projects,  2347-2349. 

entryman,  if  he  has  no  water  right  must  comply  with  the  provisions 
of  the  Reclamation  Act,  2347. 

entryman  who  owns  water  right  need  not  accept  conditions  of  Reclama- 
tion Act,  2347. 

if  Reclamation  project  is  abandoned,  the  time  for  compliance  with  the 
law,  begins  to  run  with  date  of  notices  of  abandonment,  2348. 

matter  must  be  submitted  to  the  general  Land  Office,  where  the  re- 
quest will  be  allowed  or  denied,  2348. 

must  relinquish  all  land  in  excess  of  160  acres  when,  2347. 

no  entryman  excused  until  he  has  filed  an  affidavit  showing  in  detail, 
all  the  facts,  2348. 

provisions  of  amendatory  Act  of  June  27,  1906,  2347. 

time  during  which  entryman  has  been  hindered  or  prevented,  shall  not 
be   computed,    determining   the   time   in   which   such   entryman   is 
required  to  make  reclamation,  2347. 
desert  land — ^land  subject  to  entry  must  be,  2360,  2361. 

all  facts  concerning  the  character  of  the  land  may  be  taken  into 
consideration,  2360. 

character  of  land  to  be  ascertained  at  the  time  of  filing  of  declaration, 
2360. 

construction  of  the  Land  Department  as  to  character  of  lands,  2361. 
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DESERT  LAIS^D  h AW— (Continued) 

lands  must  be  capable,  without  irrigation,  of  producing  an  agricul- 
tural crop,  2360. 

lands  which  are  not  subject  to  desert  land  entry,  2360. 
Desert  Land  Law-^miscellaneous  subjects: 

as  modifying  the  doctrine  of  riparian  rights,  1432. 

Congress  has  no  right  to  abolish  riparian  rights,  1433-1435, 

could  not  abolish  common  law  of  riparian  rights,  1434. 

defined  by  regulations  of  the  Secretary,  2399,  2400. 

disposal  of  pubUe  lauds  to  individuals  under,  749. 

provisions  of,  not  sufficient  to  settle  the  arid  public  lands,  2237. 

right  to  make  surface  entry  of  coal  lands  under,  745,  746. 

strengthened  and  confirmed  doctrine  of  appropriation,  1089-1093. 

theory  of,  and  grant  of  waters  from  the  Government  emphasized  by, 
1177. 

under  Carey  Act,  2399. 
effect  of  Acts  as  relating  to  appropriation,  2353. 

all  surplus  waters  shall  remain  and  be  free  to  appropriation  for  the 
uses  named,  2353. 

right  of  aU  riparian  proprietors  as  far  as  the  Government  was  con- 
cerned, to  the  undiminished  flow  of  streams,  abrogated  by  the  Acts, 
2353. 

water,  under  Act,  may  be  appropriated  for  irrigation,  mining,  and 
manufacturing  purposes,  2353. 
effect  of  Acts  as  relating  to  navigation,  2353. 

Congress,  by  the  Acts,  did  not  intend  to  release  its  control  over  the 
navigable  waters,  2354. 

effect  of  reclamation  of  arid  lands  to  tributary  streams,  2354. 
"Enlarged  Homestead  Act,"  2379-2383. 

by  Act  of  June  17,  1910,  non-residence  provision  was  extended  to 
Idaho,  2382. 

cause  of  its  enactment,  2378. 

character  of  the  lands  which  may  be  taken  up,  2382. 

construction  by  the  Secretary  of  the  Interior  of  the  Act,  2381. 

construction  of  the  Act,  2382. 

construction  of  the  6th  section  applicable  to  Utah,  2383. 

definition  and  description  of  scientific  dry  farming,"  2379. 

distance  of  residence  from  the  land,  2381. 

in  the  State  of  Utah,  continuous  residence  not  necessary,  2381. 

land  must  be  cultivated,  2381. 

lands  may  be  cultivated  by  scientific  dry  farming,  2379. 

land  must  first  be  "designated"  by  the  Secretary  as  not  susceptible  of 
irrigation,  2383. 

lands  to  which  Act  applies,  are  "non-irrigable"  lands,  2379. 

provisions  of  Act  of  February  19,  1909,  2379. 
260 — Kinn.  on  Irr. 
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DESERT  LAND  LAW— (ConMnaeii) 

Bcientific  expeiiments  as  to  dry  fanning,  2379. 

until  lands  have  been  "designated"  no  applications  to  another  can 

be  received,, 2383. 
entries  on  coal  lands,  2352. 

provisions  of  March  3,  1909,  relative  to  entries  on  lands  classified  as 

coal  lands,  2352.  * 

provisions  of  Act  of  June  22,  1910,  relative  to  surface  entries  on  coal 

lands,  2353. 
reservation  of  the  right  in  the  Government  to  mine  the  coal,  2352,  2353. 
essentials  for  acquiring  land  under,  2354-2373. 
affidavit  that  land  is  desert,  required,  2355. 
amendments  to  applications  may  be  made  under  certain  conditions, 

2356. 
annual  proof  necessary,  2363. 

applicant  must  be  a  citizen  or  have  declared  his  intention,  2354. 
applicant  must  be  21  years  of  age,  2354. 
application  for  entry — requisites  of,  2354-2357. 
classification  of  essentials  for  acquiring  land,  2358. 

(1)  requisite  citizenship,  2358,  2359. 

(2)  land  must  be  desert  land,  2358,  2360,  2361. 

(3)  water  right  must  be  acquired,  2358,  2362. 

(4)  there  must  be  actual  reclamation  of  one-eighth  of  the  tract, 

2358,  2363-2371. 

(5)  there  must  be  a  payment  of  25  cents  per  acre,  2359,  2371-2373. 
declaration  of  applicant  must  be  corroborated,  2355. 

final  proof,  2366-2369. 
final  proof  when  and  how  taken,  2369-2371. 
lands  entered  must  be  in  compact  form  when,  2358. 
quantity  of  land  that  may  be  entered  under  amendatory  Act,  2357. 
quantity  of  land  that  may  be  entered  under  original  Act,  2357. 
title  to  the  use  of  water  must  be  acquired,  2356. 
final  proof  required  of  entryman,  2366-2371. 
actual  tillage  must  be  shown,  2367. 
claimant  must  also  prove  that  he  has  a  title  to  a  water  right  sufficient 

to  irrigate  all  the  irrigable  lands  in  the  country,  2368. 
delay  in  cases  of  adjudication  of  water  rights,  2368. 
ditches  must  also  be  fully  described,  2367. 
final  proof  when  and  how  taken,  2369. 

land  must  be  prepared  to  raise  ordinary  agricultural  crops,  2367. 
land  must  have  been  actually  irrigated,  2368. 
must  appear  that  the  system  of  ditches  covers  each  legal  subdivision, 

2368. 
not  necessary  to  prove  that  crops  were  raised  by  irrigation,  2366. 
procedure  for  taking  final  proof,  2369-2371. 


INDEX.  4147 

References  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

DESERT  LAND  liAVf— (Continued) 

proof  must  show  specifically,  the  source  andivolume  of  water  supplied, 

2367. 
there  must  be  proof  of  actual  cultivation  of  at  least  one-eighth  of  the 

land,  2366. 
full  text  of  Acts  of  March  3,  1877,  and  March  3,  1891,  2343-2347, 

States  to  which  the  Act  applies,  2345. 
payment  for  the  land  required  of.  the  entryman,  2371. 

early  rule  as  regards  lands  within  the  limits  granted  to  railroads,  2371. 
twenty-five  cents  per  acre  must  be  paid  at  the  time  of  filing  of  the 

application,  2371. 
upon  final  proof,  entryman  must  pay  $1.00  per  acre,  2372. 
provisions  for  disposal  of  desert  lands  to  individuals,  2340-2342. 

as  a  general  thing,  such  lands  are  not  riparian,  but  lie  back  from  the 

streams,  2341. 
at  first,  640  acres  might  be  entered,  2341. 

description  of  land  which  might  be  entered  under  original  Act,  2341. 
difficulties  of  such  lands  to  secure  water  rights,  2343. 
general  provisions  of  the  Act  of  March  3,  1891,  2342. 
inducements  offered  by  the  Act  of  1877,  to  take  up  such  lands,  2341. 
lands  designated  by  statutes  as  "desert  lands,"  2341. 
lands  not  strictly  desert,  2341. 
prior  to  year  1877,  comparatively  small  areas  of  these  lands  had  been 

taken  up,  2341. 
report  of  the  commissioner  of  the  General  Land  Office  relative  to 

desert  land  claims,  2342. 
terms  of  the  original  Act  amended  by  the  Act  of  March  3,  1891,  2341. 
relinquishments  may  be  made  of  desert  land  entries,  2378. 
desert  land  entry  may  be  relinquished  at  any  time,  2378. 
method  of  making  relinquishments,  2378. 

relinquishment  can  not  be  made  in  favor  of  another  person,  2378. 
restricting  entries  under,  to  the  public  surveys,  2351,  2352, 
entries  restricted  to  surveyed  public  lands,  2351. 
extension  of  time  within  which  to  make  final  proof  for  completion  of 

irrigation  works,  2351. 
preference  right  given  to  settlers  of  unreserved  lands  to  make  filing, 

2352. 
provisions  of  Act  of  March  28,  1908,  2351. 
■ale  or  assignment  of  desert  land  entries,  2373-2377. 

assignee  must  file  deed  of  assignment  and  affidavit,  showing  qualifica- 
tions, 2377. 
assignment  can  not  be  made  to  a  corporation,  2375. 
assignment  must  be  made  to  one  who  is  qualified  to  make  an  original 

entry,  2374. 
deed  of  assignment  must  be  recorded,  2376. 
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DESEET  LAND  LAW— (CoJitmiied) 

under  amendatorj  Act  of  1891,  desert  entries  can  be  assigned,  2374. 
under  original  Act  of  1877,  desert  entry  could  not  be  assigned,  2373. 
subject  discussed,  2340-2383. 

amendatory   Act   of   June   27,    1906,   relating   to   delay,    caused   by 

reclamation  projects,  2347. 
amendatory  Act  of  March  *  1908,  relative  to  additional  entries,  2349. 
amendatory  Act  of  March  23,  1908,  restricting  entries  to  the  public 

surveys,  2351. 
amendatory  Act  of  March  3,  1909,  relative  to  entry  of  land  classified 

as  coal  lands,  2352. 
amendatory  Act  of  June  22,  1910,  relative  to  surface  entries,  on  coal 

lands  classified  as  coal  lands,  2353. 
applications  for  entry  of  lands  under  Desert  Land  Act,  2354-2357. 
contests  may  be  instituted  and  prosecuted,  2377. 
effect  of  Acts  as  relating  to  appropriation  of  waters,  2353. 
effect  of  Acts  as  relating  to  navigation,  2353. 
"Enlarged  Homestead  Act,"  2378-2383. 
essentials — annual  proof  of  reclamation,  2363. 
essentials — citizenship,  2359. 

essentials — entryman  must  acquire  a  water  right,  2362. 
essentials — final  proof  of  reclamation,  2366. 
essentials — final  proof  when  and  how  taken,  2369. 
essentials — land  must  be  desert  land,  2360. 
essentials — payment  for  the  land,  2371. 

full  text  of  Acts  of  March  3,  1877,    March  3,  1891,  2343-2347. 
land  must  be  in  compact  form,  2357. 

provisions  for  the  disposal  of  "desert  lands,"  to  individuals,  2340. 
quantity  of  land  that  may  be  entered,  2357. 
relinquishments  may  be  made,  2378. 

report  of  the  Commissioner  of  the  General  Land  Office  for  1911,  2342. 
■water  rights — entryman  must  acquire,  2362. 

affidavit  of  claim  showing  nature  of  contract  for  water  right,  2365. 
agreement  between  entry  of  land  and  final  proof  to  sell  water  after 

proof,  is  ground  for  cancellation  of  entry,  2362. 
annual  proof  of  the  acquisition  of  water  rights,  2363. 
applicant  may  sink  artesian  or  other  wells,  2362. 
corporation   may   become   the   intermediary   to   furnishing   water  to 

applicants,  2362. 
final  proof  must  show  that  claimant  has  a  permanent  right  to  water 

under  the  laws  of  the  State,  2368. 
method  of  obtaining  water  is  immaterial,  2362. 
permanent  water  right  must  be  acquired  by  the  applicant,  2362. 
receipt  of  proper  officer  of  water  company  may  be  required,  2363. 
right  may  be  acquired  in  any  legal  method,  2362. 
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DESEET  LAND  hAVf— (Continued) 
right  may  be  purchased,  2362. 
statement  under  oath,  of  proper  officers  of  company  furnishing  water, 

2365. 
water  may  be  appropriated,  2362. 

DESEET  LANDS 

and  arid  lands  distinguished,  8. 
Daniel  Webster's  reference  to,  8. 

provisions  for  the  disposal  of,  to  individuals,  under  the  Desert  Land  Acts, 
2340-2383. 
character  of  lands  designated  as  desert  under  the  Act,  2343,  2355, 

2360-2361. 
laws  not  designated,  not  strictly  "desert  lands,"  2341. 
references  by  Congress  to,  8. 
what  constitutes,  is  dependent  upon  relative  conditions,  2343. 

DESTEUCTION  OF  OUE  FOEESTS 
causes  enumerated,  64-69. 

by  annual  clearing  for  agricultural  purposes,  67. 

by  fire,  65. 

by  grazing,  65. 

by  insects,  66. 

by  legitimate  uses,  65. 

by  wasteful  methods  of  timbering,  66. 

by  wasteful  methods  of  turpentining,  66. 

DETEEMINATION  OF  EXISTING  EIGHTS  BY  BOAEDS 

(See  Adjudication  op  Existing  Eights;  Quieting  Title) 

award  in  such  proceedings,  certificates  of  right,  2892-2894. 

board  or  State  Engineer  must  make  an  award  of  the  rights  to  the  use 
of  the  waters  to  the  respective  parties,  2892. 

certificates   to   be   issued  to   the   respective   claimants   showing   their 
rights,  2893. 

certified  list  of  awards  in  Nevada  must  be  recorded  in  the  proper 
county,  2894. 

each  appropriation  to  be  determined  by  its  priority  and  amount  at 
the  time  it  was  made,  2892. 

in  Nebraska,  State  Engineer  is  secretary  of  the  State  Board  of  Irri- 
gation, 2893. 

in  Nevada,  State  Engineer,  after  determination  prepares  a  list  of  the 
priorities  of  appropriation,  2894. 

in  Oregon,  it  is  the  duty  of  the  secretary  of  the  board  to  issue  cer- 
tificates of  claims,  2894. 

rule  in  Wyoming  as  to  awards  by  the  Board  of  Control,  2892. 
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DETEBMUSTATION  OF  EXISTING  EIGHTS  BY  BOARDS— (Contmited) 

secretary  makes  determination  in  the  first  instance  and  it  is  ratified 
by  the  board  if  there  is  no  appeal,  2893. 
conclusiveness  of  the  determination  or  award  by  the  board,  2897. 

final  decree  of  the  board  becomes  res  judicata  when,  2897. 

in  "Nevada,  determined  award  of  the  State  Engineer  is  conclusive 
when,  2898.  % 

in  proceedings  where  the  respective  parties  have  submitted  their 
claims  and  time  for  appeal  has  lapsed,  the  determination  of  the 
board  is  conclusive,  2897. 

our  view  of  the  law  as  to  when  no  action  is  brought  in  Nevada,  2898. 

rule  in  Nebraska,  2897. 

rule  in  Wyoming,  2897,  2898. 

unless  action  is  brought  in  Nevada  within  the  year  prescribed,  award 
of  the  State  Engineer  must  be  regarded  as  final,  2898. 
criticism  of  system  for  determination  by  boards,  2899-2903. 

all  judicial  or  quasi- judicial  powers  should  be  taken  from  State  Engi- 
neer and  governing  boards,  2902. 

citizen  should  have  the  right  to  resort  to  the  courts  for  the  adjudica- 
tion of  their  respective  rights,  2901. 

it  is  better  to  encourage  litigation  than  that  a  citizen  should  be  de- 
prived of  his  property  unjustly,  2903. 

it  is  better  for  parties  in  the  first  instance  to  bring  their  action  in 
court,  2902. 

it  is  true  that  such  arbitrary  method  prevents  litigation,  2901. 

law  in  Nevada  upon  the  subject,  2902. 

law  modeled  somewhat  after  the  law  of  Italy  and  India,  2901. 

law  of  State  control  was  conceived  by  a  State  Engineer,  2901. 

law  usurps  the  functions  of  the  court,  2901. 

no  danger  of  their  being  decreed  too  much  water,  2899. 

constitutional  functions,  2901. 

rule  of  the  Wyoming  court  as  to  the  right  of  litigation,  2902. 

Supreme  Court  has  also  modified  the  law,  2901. 

Supreme  Court  holds  that  a  water  right  can  not  be  made  an  inseparable 
appurtenance,  2901. 

under  this  system,  State  does  not  wait  for  controversies  to  arise  be- 
tween the  claimants,  2899. 

water  rights  were  intended  to  be  governed  entirely  by  engineers,  2901. 
enforcement  of  awards  by  boards,  2898,  2899. 

is  made  a  misdemeanor  for  any  person  to  interfere  with  the  Sistri- 
bution  of  the  water,  2899. 

law  enforced  by  the  various  State  officials  who  distribute  the  water, 
2898. 

party  injured  has  right  to  resort  to  a  court  of  equity,  2899. 

power  given  officers  to  make  arrests,  2899. 
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DETERMINATION  OF  EXISTING  BIGHTS  BY  BOARDS— (Comttnited) 

State   criminal   statutes   are   provided   for   the   protection   of   water 

rights,  2899. 
hearing  by  the  board,  2890. 

acts  of  the  board  as  to  hearings  are  declared  to  be  administrative  and 

not  judicial,  2891. 
data  upon  which  the  award  must  be  made  in  Nebraska,  2891. 
hearing  had  before  the  district  superintendent  in  Wyoming,  2890. 
hearing  may  be  adjourned  from  time  to  time,  2890. 
in  Nebraska  a  failure  to  make  claim  constitutes  an  abandonment  of 

such  claim,  2891. 
in  Nebraska   the  hearing  is  presided   over  by   the   secretary   of   the 

board,  2890. 
in  Nevada  no  hearing  is  provided  for,  2891. 
in  Oregon  the  proceedings  as  to  hearings  largely  follow  the  statutes 

of  Wyoming,  2892. 
in  Wyoming    district    superintendent    must    transmit    evidence    and 

papers  to  the  Board  of  Control,  2890. 
notices  of  hearing,  2890. 

rule  in  Wyoming  as  to  the  time  and  place  of  hearing,  2890. 
rules  of  board  provide  for  contests  between  claims,  2891. 
State   Engineer   makes   a   personal   examination   of   the   premises   in 

Nevada,  2891. 
statutes  provide  for  a  hearing  by  the  board  with  the  exception  of 

Nevada,  2890. 
testimony  in  Oregon  as  taken  by  the  division  superintendent,  2892. 
jurisdiction  of  courts  in  cases  not  submitted  to  board,  2896. 

in  Nevada  dissatisfied  claimant  must  bring  the  original  action,  2897. 
in  Oregon  the  decree  confirming  determination  of  the  board  is  in  fact 

a  judgment  of  the  court,  2897. 
rule  as  to  barring  or  estopping  claimant  for  failing  to  participate  in 

proceedings  before  the  board,  2896. 
rule  in  Nebraska  as  to  right  to  maintain  actions,  2896. 
rule  in  Wyoming  as  to  subsequently  maintaining  an  action  in  court, 

2896. 
process  or  notice,  2888. 

copy  of  notice  must  be  mailed  to  each  party  having  a  recorded  claim 

to  the  waters,  2888. 
in  Nebraska,  details  of  proceedings  are  left  to  the  rules  of  the  State 

Board  of  Irrigation,  2888. 
in  Nevada  po  formal  hearing  is  provided  for  and  no  notice  is  required 

for  this  purpose,  2888. 
in  Nevada,  notice  to  claimant  must  be  sent  by  State  Engineer  to 

file  his  statement  of  claim,  2888. 
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DETERMINATION  OF  EXISTING  EIGHTS  BY  BOARDS— {Continued) 

in  Oregon  it  is  provided  that  notices  shall  be  sent  by  registered  mail 

thirty  days  prior  to  the  examination  of  the  stream,  2888. 
in  such  determination  proceedings  board  shall  prepare  a  notice  stating 

when  and  where  the  State  Engineer  will  begin  the  measurement  of 

any  stream,  2888. 
provisions  for  serving  of  n&tiees  upheld  by  the  Supreme  Court  of  the 

State,  2888. 
publication  of  notices  required,  2888. 

rule  providing  that  there  shall  be  ten  days'  notice  of  the  hearing,  2888. 
review  of  decisions  of  boards  by  the  courts,  2894-2896. 

an  appeal  can  only  be  had  in  Oregon  from  the  trial  court  to  the 

Supreme  Court,  2896. 
appeal  provided  for  in  Wyoming,  from  the  board  to   the  district 

court,  2894. 
in  both  Wyoming  and  Nebraska  appeal  is  first  taken  to  the  trial 

court  and  tried  de  novo,  2895. 
in  Nebraska  right  of  appeal  to  the  district  court  is  given,  2895. 
in  Nevada  action  must  be  brought  within  one  year  after  the  record 

of  the  award  has  been  recorded,  2896. 
in  Nevada  it  is  provided  that  any  party  dissatisfied  may  bring  an 

original  action  in  .court  to  have  the  rights  determined,  2895. 
in  Nevada,  there  are  no  provisions  for  appeal  from  the  decision  of 

the  State  Engineer,  2895. 
in  Oregon  a  final  determination  is  by  the  tjial  court,  2896. 
in  Wyoming  it  is  provided  by  the  constitution,  "its  decision  to  be 

subject  to  review  by  the  courts  of  the  State." 
proceedings  in  Wyoming  upon  appeal,  2894,  2895. 
saving  clause  of  these  Acts  is  the  review  allowed  by  the  courts,  2894. 
summons  to  be  served  upon  parties  in  cases  appealed,  2895. 
statement  of  claims,  2889. 

contents  of  statements  of  claims  in  Nevada,  2889. 
contents  of  statement  required  in  Nebraska,  2889. 
contents  of  statement  required  in  Wyoming,  2889. 
failure  to  file  such  statement  in  Nevada  is  made  punishable  as  > 

misdemeanor,  2889. 
in  Nevada  claimant,  within  ninety  days  after  notice,  must  file  state- 
ment, 2889. 
in  Oregon  it  is  also  required  that  each  claimant  must  file  a  statement 

of  his  claim  under  oath,  2890. 
statutes  of  all  these  States  require  the  filing  by  claimants  of  a  state- 
ment of  their  claims,  2889. 
statutes  for  the  determination  of  water  rights  by  boards,  2883-2887. 

constitutionality  of  the  Acts  providing  for  such  proceedings,  2885, 

2886. 
constitutions  of  all  States  do  not  permit  this  arbitrary  method,  2887. 
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DETEEMINATION  OF  EXISTING  EIGHTS  BY  BOARDS— (Continued) 
decisions  of  the  Wyoming  court  upon  the  subject,  2884,  2885. 
early  Act  of  Montana  cited,  2887. 
held  that  regular  proceedings  before  such  board  is  due  process  of  law, 

2887. 
in  Colorado  they  are  held  to  be  strictly  judicial,  2884. 
in  Oregon  determination  is  first  made  by  the  board  and  afterwards 

ratified  by  the  court,  2883. 
in  Oregon  these  proceedings  are  held  to  be  not  judicial  but  purely 

administrative  Acts,  2885. 
nature  of  such  proceedings,  2884. 
nature  of  the  proceedings  largely  in  rem  2884. 
Nebraska  and  Nevada  have  with  modification  adopted  the  Wyoming 

plan,  2883. 
object  of  the  Wyoming  Act,  2884. 
Oregon  law  differs  from  that  of  Wyoming  in  that  the  court  must 

confirm  the  order  of  the  board  or  make  a  new  adjudication,  2887. 
rule  as  cited  by  the  Oregon  court,  2887. 
rule  in  Nebraska,  2887. 
such  statutes  are  decidedly  drastic  and  summary  in  their  character, 

2884. 
Wyoming  first  State  to  adopt  this  system,  2883. 
subject  discussed,  2883-2903. 

appeal  from  decisions  of  the  board,  2892-2896. 
award  of  such  determination,  2892. 
certificates  issued  to  the  respective  claimants,  2894. 
conclusiveness  of  determination  or  award  by  the  board,  2897,  2898. 
criticism  of  system  for  determination  by  boards,  2899-2903. 
enforcement  of  awards  by  the  board,  2898,  2899. 
filing  of  statement  of  claims,  2889,  2890. 
hearings  by  the  board,  2890-2892. 
procedure  in  such  matters,  2887-2894. 
process  or  notice  in  such  proceedings,  2887,  2888. 
review  of  decisions  of  boards  by  the  courts,  2894. 
scope  of  subject  discussed,  2883. 

statutes  for  the  determination  of  water  rights  by  boards,  2883-2887. 
nnder  the  law  of  State  control,  2447. 

classification  of  determination,  2447. 

(1)  adjudication  in  the  first  instance  by  actions  brought  in  the 

court,  2447,  2884. 

(2)  determination  by  some  board  of  control  or  governing  board, 

2447,  2883-2903. 
decisions  of  administrative  officers  not  binding  upon  the  courts,  2464. 
effect  of  decisions  of  administrative  officers,  2464. 
rules  of  equity  procedure  not  followed,  2447. 
these  are  statutory  actions  and  stand  in  a  class  by  themselves,  2447. 
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DEVELOPED  WATER 

(See  "Artificial"  Water;  Subtereanean  ob  Underground  Waters) 
contracts  may  be  made  for,  1636. 
definition  of,  2186. 
description  of,  522,  2186. 
general  characteristics  of,  2186,^187. 

"developed"  waters  are  those  which  would  run  to  waste  except  for 

the  discovery  and  development,'  2186. 
means  of  development  is  immaterial,  2186. 
must  be  brought  to  the  surface  by  man,  and  would  otherwise  run  to 

waste,  2186. 
subterranean  waters  which  otherwise  would  reach  other  ditches  of 

water,  do  not  belong  to  developed  waters,  2186. 
water  may  be  developed  by  tunnels,  2186. 
water  may  be  developed  by  wells  .or  shafts,  2186. 
if  permitted  to  escape,  are  treated  as  abandoned,  522, 
may  be  appropriated  when,  1148. 
may  claim  and  recapture,  522. 

must  be  developed  through  the  agencies  of  man,  522. 
rights  to  developed  waters,  2187. 

burden  of  proof  is  upon  the  one  claiming  to  have  developed  water, 

2189. 
rights  of  prior  claimants  must  not  be  injured,  2188. 
rule  in  Washington,  2188. 
use  of  such  waters  by  persons  who  discovered  and  developed  the  same, 

2187. 
water  can  not  be  claimed  as  developed  water  where  it  was  a  portion 
of  the  natural  flow  of  a  stream  saved  by  reconstruction  of  a  dam, 
2188. 
waters  can  not  be  claimed  as  developed,  where  they  are  tributaries  to 

other  waters,  2188. 
waters  may  be  turned  into  natural  streams,  and  conducted  to  the 
place  of  use,  2187. 
right  to  in  Colorado,  3266. 

rights  to,  where  mingled  with  that  of  a  stream,  1391. 
subterranean  water  course,  unless  developed  by  man,  may  be  practically 
lost,  2098. 

DIFFUSED  PEECOLATING  WATERS 

(See  Percolating  Waters;  Subterranean  or  Underground  Waters) 
definition  of,  2152. 
general  characteristics  of,  2152. 

how  such  waters  originated,  2152. 

owing  to  scientific  investigations,  the  class  of  diffused  percolations  is 
growing  smaller  and  smaller,  2152. 
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DIFFUSED  PERCOLATING  WATERS— (Continued) 

seientifio  investigations  regarding,  2153. 

under  all  classifications,  belong  to  percolating  waters,  2152. 
rights  in  diffused  percolating  waters  at  common  law,  2153. 

all  such  waters  belong  to  the  soil  where  found,  2153. 

in  all  jurisdictions,  mere  diffused  percolations  come  within  the  com- 
mon law  rule  and  belong  to  the  soil,  2154. 

no  right  can  be  acquired  to  the  permanent  use  of  such  waters,  2154. 

no  rights  bj  appropriation  can  be  acquired  to,  2157,  2158. 

no  riparian  rights  can  be  acquired  in,  2157. 

rule  of  common  law  adopted  by  the  various  States  of  this  country, 
both  East  and  West,  2154. 

DILIGENCE 

diligence — miscellaneous  subjects. 

as  affected  by  the  doctrine  of  relation,  1267. 

effect  of  lack  of  reasonable,  1281. 

future  needs,  reasonable  diligence  in  appropriation  for,  1278. 

illness  as  affecting,  1276. 

in  construction  of  the  works  after  notices,  1269, 

in  construction  of  works,  1266. 

in  the  construction  of  reservoirs,  1268. 

pecuniary  .ability  or  inability  affecting,  1276, 

reasonable — Arizona  rule  as  to,  1275. 

reasonable,  defined,  1269. 

reasonable,  how  determined,  1269. 

reasonable — Utah  rule  as  to,  1275. 

specific  cases  as  to  reasonable,  1272,  1276. 
reasonable,  in  the  consununation  of  an  appropriation,  1266-1283. 

effect  of,  or  lack  of,  1281. 

for  future  needs,  1278. 

how  determined,  1269. 

illness  as  affecting,  1276. 

in  construction  of  the  works,  1266. 

pecuniary  ability  or  inability  affecting,  1276. 

specific  cases  upon  subject  of  application  of  water,  1272, 

what  efforts  are  necessary,  1269. 

works  must  be  completed  within  reasonable  time,  1272. 
under  the  Carey  Act,  2411. 

cessation  of  work  under  a  contract  for  a  period  fixed  by  statute 
forfeits  to  the  State  all  rights,  2411. 

work  must  be  prosecuted  diligently  and  continuously  until  completed, 
2411. 
water  must  be  applied  within  reasonable  time,  1271. 
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DILIG'ENCE— (Continued) 

what  efforts  are  necessary  to  constitute,  1269. 

defined  by  the  Nevada  court,  1269. 

defined  by  the  Oregon  court,  1270. 
work  must  be  prosecuted  with  all  reasonable,  1266. 
works  must  be  completed  within  reasonable  time,  1271. 

DIODOETJS 

description  of  irrigation  by,  105, 

"DIRECT  lERIGATION" 
(See  Storage  op  Water) 
defined  and  described,  1479. 

DIRECTOB 

(See  COEPOEATIONS) 

contract  by  which  a,  obtains  from  his  corporation,  profit,  is  voidable,  2721. 

DISCHAEGED  WASTE 

(See  Abandonment;  Waste  Watee) 
can  not  be  appropriated,  1150. 
is  an  abandonment  of  the  water  so  discharged,  2009. 

discharged  waste  where  water  was  used  for  mining  purposes,  2011. 
no  permanent  right  by  appropriation,  prescription  or  estoppel  can  be 

acquired  to  compel  the  loss  of  water,  2011. 
no  permanent  right  can  be  acquired  to  compel  the  continuance  of  the 

loss,  2010. 
there  is  no  valid  appropriation  of  such  water  by  the  mere  passive 

acceptance  of  it,  2011. 
where  discharged  by  seepage,  leakage,  or  after  use,  permanent  rights 

can  not  be  acquired,  2010. 
where  discharged  into  a  natural  stream,  permanent  rights  may'  be 
acquired,  2009. 

DISCEIMINATION 

(See  Corporations  for  Profit;  Public  Service  Corporations) 
duty  of  public  service  corporations  to  furnish  water  without  discrimination 
or  preference,  2697,  2718. 

DISCEIMINATOEY  EATES 
(See  Water  Bates) 
discriminatory  water  rates  can  not  be  charged,  2505. 

rates  charged  should  be  uniform  to  aU  consumers,  2505. 
reason  of  the  rule,  2506. 
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DISPOSAL  OF  LANDS 
(See  Lands) 
by  the  United  States,  687-758. 
power  of  the  United  States  to  dispose  of  its  lands,  687. 

DISSOLUTION 

(See  Irrigation  Districts) 
proceedings  for  the  dissolution  of  irrigation  districts,  2579,  2580. 
early  California  law  did  not  contain  such  provisions,  2579. 
election  necessary  for  dissolution,  2580. 

later  law  provides  the  right  for  'these  districts  to  dissolve  their  cor- 
porate existence,  2579. 
their  corporate  existence,  2579. 
upon,  of  mutual  water  corporations,  title  to  the  water  rights  reverts  to 
the  shareholders,  2662. 

DISTRIBUTION  OF  WATER 

by  irrigation  districts,  2474-2576. 

board   may  enact   code   of  by-laws   to   regulate   the   distribution   of 
water,  2575. 

board  of  directors' to  distribute  water,  as  in  their  judgment  may  be 
best,  2574. 

mandamus  will  lie  to  compel  irrigation  district  to  furnish  water,  2576. 

rule  in  California  to  keep  water  flowing  through  the  ditches,  2574. 

rule  in  Idaho  as  to  the  distribution  of  water,  2575. 

use  of  water  for  mechanical  purposes  in  California,  2574. 
distribution  of  water — miscellaneous  subjects. 

classification  of, ^34. 

distribution  of  storage  water  provided  for,  1485. 

in  Colorado  regulated  by  statutory  provisions,  3291-3293. 

in  Nebraska,  3430. 

in  New  Mexico,  3473. 

in  North  Dakota,  3491. 

in  Oklahoma,  is  assigned  to  the  State  Engineer,  3502. 

in  Utah,  3608. 

in  Washington,  3629. 

statutory  provisions  for,  in  Kansas,  3392. 

statutory  provisions  for,  in  Montana,  3412-3415, 

under  Oregon  code  of  1909,  3526. 
natural,  of  water  diverted  for  irrigation,  34. 

evaporation,  38-42. 

seepage  water,  35-38, 

transpiration,  42,  43, 
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DISTRIBUTION  OF  WATER— (ComiinMed) 
under  the  laws  of  State  control,  2447,  2448. 

duties  of  water  commissioners,   water   masters,   under   assistants,   or 

supervisors,  2448. 
general   supervision   of   the   distribution   of   water   comes   under  the 

State  Engineer,  2447. 
large  discretionary  power  *ested  in  the  officers  in  charge,  2448. 
misdemeanor  for  interfering  with  headgates,  2448. 
under  the  State  Engineer  are  division  engineers  who  supervise  in  their 

districts,  2447. 
water  must  be  distributed  without  waste,  2448. 

DISTRICT  LAWS 

(See  Irrigation  District  Laws) 
subject  discussed,  2509-2581. 

DITCH  AND  CANAL  COMPANIES 

(See  Companies;  Corporations;  Public  Service  Corporations) 
private  water  companies  are  often  designated  as,  2612. 

DITCH  COMPANIES 

(See  Companies;  Corporations;  Public  Service  Corporations) 
private  water  companies  are  often  designated  as,  2612. 

DITCH  OR  FURROW  METHOD 
method  of  irrigation  by,  55. 

DITCHES 

(See  Ditches  and  Canals;  Works) 
usually  applies  to  smaller  works  of  this  nature,  1454. 

DITCHES  AND  CANALS 

abandonment  of,  1995-1999. 

abandonment  may  be  expressed,  1995. 

abandonment  of  ditch  or  canal  does  not  abandon  water  right,  1996. 

abandonment  of  easements  for  ditches  and  canals,  1997. 

ditches  and  canals  may  be  abandoned,  1995. 

easements  acquired  by  deed  not  lost  by  riparian  user,  1999. 

easements  for  ditches  and  canals  may  be  abandoned,  1995. 

express  abandonment  of  ditches,  canals,  or  other  works,  1996. 

intent  of  the  owner  must  govern,  1995. 

old  ditches  may  be  abandoned  and  new  substituted,  1998. 

presiunption  as  to  abandonment  of  works,  1995. 
adjudication  of  rights  in  equity,  2771. 

decrees  and  judgments  in  actions  to  quiet  title  to  ditches  and  canab, 
2824. 

rights  may  be  adjudicated  in  proper  action,  2771. 
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DITCHES  AND  CANALS— (Continued) 

adjudication  of  rights  to,  in  equity,  2771,  2772,  2791. 

action  must  be  brought  in  the  particular  county,  2772. 

action  will  lie  to  quiet  title  to  ditches  and  canals,  2771. 

action  will  Ij^  to  quiet  title  to  an  easement  of  a  ditch  or  canal,  2771. 

in  some  actions,  title  to  water  rights  and  ditches  and  canals  may  be 
quieted,  2772. 

pleadings — complaint  or  bill  in  actions  to  quiet  title  to  ditch  or  canal, 
2791. 

rule  by  the  Colorado  court,  2772. 
alienation  by  mechanics'  liens,  1826. 

liens  attach  to  land  benefit  as  well  as  ditches  and  canals,  1827, 

precedence  of  mechanics'  liens  over  mortgages,  1828. 
alienation  of,  by  means  of  mortgages,  1822. 

after  acquired  rights  affected  by  mortgage,  1823. 

foreclosure  of  mortgage,  1823. 

may  be  mortgaged  separate  and  apart  from  water  right,  1822. 

precedence  of  mechanics'  liens  over  mortgages,  1828. 

upon  execution  of  delivery  of  the  sheriff's  deed  title  to  appropriate 
passes,  1823. 
appropriator  may  acquire  a  right  through  the  ditches  of  others,  1456. 

may  be  acquired  by  grant,  contract,  license,  or  eminent  domain,  1457. 

policy  in  the  Western  States,  to  avoid  multiplicity  of  ditches,  1456. 

rule  in  California,  1456. 
are  property  rights  and  subject  to  sale  and  transfer,  1782. 

easements  for  ditches  and  canals  may  be  sold  and  conveyed,  1783. 

may  be  sold  as  appurtenances  to  land,  1784. 

may  be  sold  and  transferred  separate  from  a  water  right,  1783. 

may  be  sold  reserving  water  right,  1783. 

may  be  sold  separate  and  apart  from  land,  1782. 

must  be  conveyed  by  written  instrument,  1782. 

nature  of  the  grant  determined  how,  1783. 

right  of  way  under  irrevocable  license'  is  binding  upon  the  grantee  of 
the  licensor,  1785. 

sale  of  ditch  will  not  pass  title  to  laterals,  1785. 

sale  of  land  subject  to  easement  for  ditches  and  canals,  1785. 

sale  of  land  subject  to  easement  where  purchaser  had  notice,  1785. 

open  possession  and  use  is  sufficient  notice  to  purchaser,  1785. 

water  right  may  be  sold  and  ditch  and  canal  may  be  reserved,  1783. 
changes  which  may  be  made  in  the  location  of,  1510-1513. 

an  indefinite  easement  becomes  fixed  upon  the  location  of  the  ditch, 
1512. 

can  not  be  made  without  the  consent  of  the  owner,  1511,  1512. 

change  in  location  of  ditch  does  not  affect  right  to  use  of  the  water, 
1511. 
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DITCHES  AND  CA'NAJjS— (Continued) 

in  change  of  point  of  diversion,  a  change  in  location  of  ditch  usually 

foUows,  1510. 
may  change  locality  of  ditch  if  rights  of  others  are  not  injured,  1510. 
rule  where  change  is  attempted  on  the  private  lauds  of  another,  1511. 
character  of  property  in  ditches  and  canals,  1462. 
it  is  a  corporeal  hereditament,  1462. 
it  is  land,  1462. 
it  is  real  property,  1462. 
common  rule  as  to  capacity  of   ditch  as  related  to   quantity  of  water 

appropriated,  1558. 
quantity  of  water  restricted  to  that  needed,  1558. 
rule  in  Colorado,  1559. 
rule  in  Montana,  1561. 
rule  in  Nevada,  1558. 
contracts  for  the  use  of,  of  others,  1634. 

parol  agreement  in  consideration  of  right  of  way,  1635. 
parol  agreements,  valid  when,  1635. 
rights  may  be  acquired  by  contract,  1634. 
should  be  in  writing,  1634. 

such  contracts  need  not  attain  the  dignity  of  a  deed,  1634. 
damages  for  injuries  from  ditches,  canals,  and  other  works,  3096. 

action  for  damages  will  lie  for  past  injuries  to  such  works,  3096. 
damages  may  or  may  not  be  recovered  for  injuries  to  ditches  and 

canals  when,  3097,  3098. 
measure  of  damages  for  the  permanent  destruction  of  an  irrigation 

ditch,  3097. 
rule  as  to  covenant  of  lease,  3096. 

rule  in  Nevada  where  prior  appropriator  was  wasting  the  water,  3097. 
rule  in  Oregon,  3097. 
rule  of  early  case  decided  by  the  Supreme  Court  of  the  United  States, 

3096. 
ditches  and  canals — miscellaneous  subjects:  * 

an  action  in  ejectment  will  lie  for,  3039,  3040. 

an  action  to  quiet  title  to  such  property  will  lie,  1462. 

appropriator  may  change,  1362. 

are  not  in  themselves,  easements,  1460. 

are  real  property  and  subject  to  sale,  1782. 

as  a  means  of  conducting  water  to  place  of  use,  1454. 

as  a  part  of  the  homestead  entry,  1463. 

as  defective  appliances  for  conducting  water,  1616. 

being  distinct,  property  rights  may  be  sold  and  conveyed  separate 

and  apart  from  water  rights,  1761,  1782-1785. 
channel  of  the  stream  may  be  used  for,  1457. 
common  method  of  conducting  water,  48. 
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DITCHES  AND  CA.'NAhS— {Continued) 

conduits  used  for,  in  the  older  countries,  1454. 

destruction  of  fish  by  means  of  irrigation,  630. 

duty  of  mutual  water  corporations  to  keep  in  repair,  2673. 

general  rule  as  to  capacity  of,  1555. 

may  be  acquired  by  prescription,  1463. 

may  be  appurtenant  to  water  right,  1822. 

most  common  method  for  conducting  water,  1238. 

must  be  kept  in  reasonably  good  repair,  1454. 

not  necessary  that  they  be  owned  by  the  appropriator  or  consumer 

of  the  water,  1456. 
of  others,  may  be  used,  1456. 
ownership  of,  and  the  ownership  of  water  right  may  exist  in  different 

parties,  1725. 
public  in  Egypt,  138. 

ravines,  gulches,  and  canyons  may  be  used  for,  1459. 
repair  and  maintenance  of,  in  Egypt,  135. 
rights  of  way  acquired  under  eminent  domain  easements  only,  1975, 

1976. 
rights  of  way  over  the  public  domain  for — subject  discussed,  1638- 

1718. 
rights  to  construct,  on  private  lands,  1455. 
right  to  construct,  on  public  lands,  1455. 
settlers  may  grant  right  of  way  for,  for  irrigation  without  affecting 

title  to  land,  1727. 
several  persons  may  make  appropriations  in  severalty  through  same, 

1184. 
rule  against  the  multiplicity  of,  over  the  same  tract,  1944. 
the  point  on  ditch  of  least  carrying  capacity  fixes  its  general  capacity, 

1555. 
to  prevent  waste,  may  be  lined,  1454. 

water  may  be  appropriated  temporarily  for  flushing,  1207. 
water  right  may  be  appurtenant  to  ditch  or  canal,  1822. 
duty  to  keep  in  repair,  1756. 

duty  of  owner  to  protect  from  pollution,  1759. 

in  repairing,  no  injury  must  be  done  the  lands  of  the  owner,  1758. 
rule  in  Idaho,  1756. 
rule  in  Oregon,  1757. 
early  rule  as  to  capacity  of  ditch  as  related  to  quantity  of  water  appro- 
priated, 1556. 
capacity  of,  considered  at  least  prima  facie,  as  to  quantity  of  water, 

1556. 
easements  for,  may  be  acquired  by  prescription,  1870. 

enjoyment  must  be  continuous,  notorious,  and  under  claim  of  right, 

1870. 
261— Kinn.  on  Irr. 
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DITCHES  AND  CANAIuS— (Continued) 

where  the  working  of  the  statute  is  not  such  that  it  covers  easements, 

the  prescriptive  period  is  twenty  years,  1870. 
injunction  against  the  interference  with,  2957-2959. 

action  will  lie  to  abate  ditch  so  constructed  as  to  draw  by ,  seepage 

from  another  ditch,  2958. 
all  the  essentials  for  injupetive  relief  must  be  pleaded  and  proven, 

2959. 
injunction  will  lie  against  discharging  water  into  a  ditch,  2958. 
injunction  will  lie  in  case  of  continuous  trespass,  2957. 
injunction  will  lie  to  enjoin  an  unlawful  interference  with  ditches  and 

canals,  or  other  works,  2957. 
injunction  will  lie  to  prevent  the  change  of  a  ditch  from  its  ancient 

course,  2958. 
injury  must  be  irreparable,  2957. 
injury  must  be  such  that  an  action  at  law  will  not  afford  adequate 

remedy,  2957. 
rule  in  Wyoming  in  ease  of  invalid  condemnation  proceedings,  2957. 
when  injunctions  will  or  will  not  be  granted,  2959. 
injunction  granted,  restraining  the  majority  of  owners  from  abandoning 

ancient  location  of  a  ditch,  1999. 
injunctions,  2916. 

trespass  upon,  does  not  constitute  such  irreparable   injury  that  an 

action  for  injunction  will  lie  when,  2916. 
liability  for  damages  from,  3077,  3079-3085. 

carrying  of  water  through  ditches  and  canals  not  a  dangerous  under- 
taking, 3079. 
cases  where  recovery  for  damages  or  injuries  from  ditches  will  or  will 

not  lie,  3083-3085. 
definition  of  negligence,  3081. 

ditches  and  canals  must  be  constructed  to  withstand  floods  of  period- 
ical occurrence,  3077. 
duty  to  keep  ditches  in  repair  in  most  States  fixed  by  statute,  3082. 
legal  test  of  negligence,  3082. 
liability  for  negligence  for  damages  from  ditches  and  canals,  3079- 

3083. 
negligence  is  not  absolute  but  always  relative,  3082. 
owner  of  ditch  and  canal  not  made  insurer  for  damages,  3077. 
plaintiff  must  allege  and  prove  negligence  in  order  to  recover,  3080. 
principles  of  law  applicable  to  ditches  and  canal  cases  upon  which 

plaintiff  may  or  may  not  recover,  3083. 
rule  in  late  Washington  case,  3082. 
under  the  English  law  owners  of  ditches  and  canals  not  held  to  the 

strict  liability  of  reservoirs,  3079. 
when  actions  for  damages  will  lie,  3083. 
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DITCHES  AND  GANA1.S— (Continued) 
owned  by  others,  1747. 

are  not  void  because  not  in  writing  where  executed,  1747. 

should  be  in  writing,  1747. 

may  be  acquired  by  acts  amounting  to  estoppel,  1749. 

may  be  acquired  by  prescription,  1749. 

right  to  the  use  of,  may  be  acquired,  1747. 
public  canals,  1745. 

are  works  of  internal  improvement,  1746. 

canals  constructed  and  owned  by  States,  1746. 

constitutionality  of  laws  providing  for,  upheld,  1747. 

defined  and  described,  1745. 

distinguished  from  those  owned  by  public  service  corporations,  1745. 

public  ditches  in  Arizona  and  New  Mexico,  1746. 

pubUe  taxed  for  construction,  may  be  allowed  the  right  to  the  use  of 
the  works,  1746. 

right  to  the  use  of,  1745. 

rule  in  Nebraska,  1746. 

use  of  the  "public  acequia"  or  community  ditch,  1746. 
quantity  of  water  limited  by  size  of,  1561. 

capacity  of  ditch  limits  the  maximum  quantity  of  water,  1561. 

maximum  quantity  is  fixed  by  capacity  of  ditch,  1562. 
rights  of  way  for,  may  be  acquired  by  prescription,  1870. 

ditches  and  canals  after  their  construction  may  be  acquired  by  pre- 
scription, 1870. 

effect  of  adverse  user  amounting  to  prescription,  1897. 

essential  requisite  for  the  acquisition  of  such  rights  by  prescription, 
1872. 

grant  to  the  same  is  presumed,  1870. 

if  there  is  no  statute  limiting,  the  prescriptive  period  is  twenty  years, 
1872. 

licensee  must  have  repudiated  license,  1873. 

right  may  have  had  its  inception  by  permission  or  licenses,  1873. 

rule  in  Montana,  1871. 
'  statute  of  limitations  does  not  begin   to   run  until   the   issuance   of 
patent,  1873. 

such  a  right  is  a  permanent  interest  in  land,  1871. 

taxes  must  be  paid  by  adverse  claimants,  1893. 

there  must  be  an  invasion  of  the  owner's  rights,  1880. 

there  must  be  an  actual  possession,  occupation,  and  use  of  the  prop- 
erty claimed  for  the  required  period,  1877. 

use  must  be  hostile  to  the  owner,  1880. 

use  must  be  under  the  claim  or  color  of  right,  1885. 

use  must  be  continuous  for  full  prescriptive  period,  1887-1892. 

what  constitutes  an  interruption  of  user,  1891. 
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DITCHES  AND  CANALS— (Continued) 

rights  of  way  over  private  lands  therefor — subject  discussed,  1719-1759. 

acquired  by  contract,  1728. 

acquired  by  deed,  1729.  .  , 

acquired  by  eminent  domain,  1745. 

acquired  by  parol  contracts  and  licenses  amounting  to  an  estoppel, 
1742.  * 

acquired  by  parol  licenses,  1735. 

acquired  by  permissive  right,  1735. 

acquired  by  revocable  licenses,  1737. 

acquired  by  irrevocable  licenses,  1738. 

comes  within  the  statute  of  frauds,  1730. 

contracts  not  limited  as  to,  1725. 

early  rule  in  Colorado,  as  to  rights  of  way  for,  1720. 

granting  of  by  entryman  before  patent,  1726. 

may  be  acquired  by  parol  executed  contract  for  a  consideration,  1729, 
1732-1738. 

permit  from  the  Secretary  of  the  Interior  does  not  give  right  of  way 
over  private  lands,  1723. 

permit  from  the  State  Engineer  does  not  give  a  right  of  way  for,  over 
private  lands,  1723. 

prescriptive  right  can  not  be  based  on  permission,  1743. 

rights  acquired  by  parol  contract,  1743. 

rights  of  way  for,  can  not  be  acquired  through  mere  trespass,  1722. 

rule  in  Oregon,  1729. 

rule  in  Washington,  1730. 

should  be  in  writing,  1729. 
right  to  enjoy  easement  of,  1750. 

by  construction  of  works,  1750. 

by  repair  of  works,  1750. 

ditch  crossing  another  ditch  must  not  be  interfered  with,  1751. 

right  measured  by  term  of  grant,  1750. 

"secondary  easement,"  relating  thereto,  1750,  1753. 
rights  to  may  be  acquired  by  prescription  separate  and  apart  from  appro- 
priation, 1853. 
rule  in  adjudicating  priorities  as  to  capacity  of  ditch,  1562. 

carrying  capacity  of,  res  judicata,  1563. 

courts  often  called  upon  to  determine  carrying  capacity  of  ditches, 
1563. 
sale  of,  under  execution,  1831. 

changes  which  may  be  made  in  ditches  and  canals  by  purchaser,  1845. 

ditches  and  canals  a  part  of  the  homestead  and  exempt  from  execu- 
tion, 1832. 
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DITCHES  AND  CANALS— (Continued) 

statutes  regulating  and  granting  rights  of  way  therefor: 

Alaska,  3151,  3152. 

Arizona,  3162,  3163. 

CaUfornia,  3199-3201. 

Colorado,  3278-3281, 

Hawaii,  3339,  3340. 

Idaho,  3365,  3366. 

Kansas,  3386-3388. 

Montana,  3410,  3411. 

Nebraska,  3430,  3431. 

Nevada,  3451-3453. 

New  Mexico,  3472,  3473. 

North  Dakota,  3492,  3493. 

Oklahoma,  3500,  3501. 

Oregon,  3522,  3523. 

Philippine  Islands,  3541. 

Porto  Bieo,  3551,  3552. 

South  Dakota,  3567,  3568. 

Texas,  3580,  3581. 

Utah,  3606-3608. 

Washington,  3628,  3629. 

Wyoming,  3671. 
title  acquired  to,  by  estoppel,  2036,  2037. 

conducted  upon  the  part  of  the  owner,  will  work  an  estoppel  when, 
2036. 

rights  to  real  estate  may  be  acquired  by  estoppel,  2036. 
water  right  exists  independent  of,  1320-1322. 

decree  adjudicating  water  rights  does  not  adjudicate  ditch,  1322. 

ditch  may  be  abandoned  without  abandoning  water  right,  1321. 

ditch  may  be  appurtenant  to  water  right,  1321. 

ditch  may  be  conveyed  reserving  water  right,  1320. 

ownership  of  ditch  and  water  right  may  be  in  different  parties,  1320. 

revocation  of  a  license  to  construct  a  ditch  does  not  affect  a  water 
right,  1322. 

title  to  water  right  may  be  in  different  parties,  1321. 

water  right  may  be  appurtenant  to  ditch,  1321. 

water  right  may  be  conveyed  reserving  ditch,  1321. 
within  municipalities,  2607-2610. 

power  to  regulate,  2608,  2609. 

regulation  and  control  of  ditches  and  canals  within  municipalities, 
2607. 

where  owned  by  municipality,  itself,  2607. 

where  owned  by  parties  other  than  municipality,  2608. 
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DIVEESION  AND  USE 

allowed  in  all  jurisdictions,  1261. 

appropriation  of  water  by,  1260-1263. 

appropriator  loses  right  to  doctrine  of  relation,  1262,  1266. 

effect  of  doctrine  of  relation  to,  1298. 

DIVEESION  QF  WATEE 

.  actions  for  damages  for  unlawful,  to  prior  appropriators,  3054-3056. 

for  diversion  of  subterranean  waters,  3063-3065. 

modified  rule  is  that  riparian  owner  without  use  can  not  recover  even 
nominal  damages,  3057. 

to  riparian  owners  for  diversion  as  against  other  owners,  3060-3062. 

to  riparian  owners  for  diversion  by  appropriators,  3063. 
authorities  holding  that  a  diversion  can  be  made  on  private  lands,  1168. 

Cave  V.  Tyler,  discussed,  1173. 

rule  in  Colorado,  1169. 

rule  in  Idaho,  1170. 

rule  in  Montana,  1171. 

rule  in  Oregon,  1171. 

rule  in  Wyoming,  1170. 

rule  in  the  arid  States,  1168. 

rule  in  the  common  law  States,   1170. 

rule  of  the  Supreme  Court  of  the  United  States,  1169. 

our  conclusions  as  to,  1175. 
diversion  of  water — miscellaneous  subjects: 

authorities  holding  that  a  diversion  can  not  be  made  on  private  lands, 
rule  in  California,  1167,  1171. 

changes  in  time  of,  1520. 

changes  in  time  of,  may  be  made  where  rights  of  others  are  not  inter- 
fered with,  1520. 

changes  which  may  be  made  in  time  of,  1520. 

common  law  forbids,  1243. 

every,  from  a  stream  is  artificial,  1450. 

extent  to  which  water  may  be  diverted  at  common  law  under  Western 
doctrine,  880. 

from  public  streams  to  aid  in  navigation,  597. 

injunctions  against,  in  favor  of  appropriators,  2931-2936. 

manner  of  taking  water  from  stream  at  common  law,  905. 

manner  of  taking  water  from  stream  by  riparian  owner  must  be  rea- 
sonable, 906. 

may  be  accomplished  how,  1237. 

mere,  is  not  a  legal  appropriation  of  it,  1565. 

no  property  to  water  can  be  acquired  while  in  the  stream,  1242, 

there  must  be  an  actual,  1242. 

unlawful,  confers  no  right  to  water,  1317. 
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DIVERSION  OF  WATER— (Continued) 

unreasonable  methods  of,  not  allowed,  1246. 

Schodde  v.  Twin  Palls  Land  &  Water  Co.,  1246. 
use  of  water  by,  an  extraordinary  one,  at  common  law,  840. 
what  eonstiiutes,  1245. 
injunctions  against,  in  favor  of  riparian  owners,  2937. 

condition  of  the  California  courts  upon  the  subject,  2938,  2939. 

early  modern  law  cases  of  right  of  riparian  proprietor  to  injunction 

without  use,  2938,  2939. 
more  modern ,rule  as  to  riparian  owner's  right  to  an  injunction  with- 
out use,  2942-2946. 
riparian  owner's  right  to  injunction  for  diminution  of  quantity,  2937. 
riparian  owner's  right  to  protection  for  future  use,  2950. 
riparian  owner  with  use  has  right  to  injunction  for  unlawful  diversion, 

2946-2949. 
riparian  owner's  right  without  use,  to  injunction  against  diversion  for 

use,  2938. 
rule  in  Oregon,  2944. 
may  be  made  in  a  number  of  ways,  1448. 
by  dams,  1449-1454. 
by  pumping  plants,  1449. 
on  what  lands,  may  be  made  for  appropriation — discussed,  1165-1178. 
on  lands  of  private  owners,  1166. 
on  public  lands  of  the  United  States,  1165. 
on  State  lands,  1165. 

DIVISION  ENGINEERS 

(See  Laws  op  State  Control;  State  Engineers) 
division  of  States  adopting  law  of  State  control  into  two  or  more  divisions, 
2443. 
are  second  in  authority  and  assistants  to  the  State  Engineer,  2443. 
for  direct  control  of  the  waters  of  the  respective  divisions,  2443. 
in  Nebraska,  termed  "under  secretaries,"  2443. 
in  South  Dakota,  termed  "Water  Commissioners,"  2443. 
must  be  hydraulic  engineers,  2443. 
power  conferred  in  Colorado,  2443. 

power  conferred  in  Wyoming,  upon  division  superintendents,  2444. 
power  conferred  upon  them  is  under  the  police  power  of  the  State, 

2443. 
sometimes  called  division  superintendents,  2444. 
powers  and  duties  of,  in  Colorado,  3268. 

DIVISION  SUPERINTENDENTS 
(See  Division  Engineers) 
of  Nebraska — powers  and  duties  of,  3426. 
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DOCTEINE  OF  RELATION 
(See  Eelation,  Doctbink  of) 
subject  discussed,  1284-1310. 

' '  DOG-IN-THE-MANGEE ' ' 

policy  as  to  claims  of  riparian  owners,  3062. 
some  settlers  play  the  part  of,  1543. 

DOMESTIC  PURPOSES 

domestic  purposes — miscellaneous  subjects: 

Act  of  May  11,  1898,  amending  Act  of  March  3,  1891,  providing  for 

rights  of  way  for  water  used  for,  1665. 
definition  of  use  of  water  for,  1195. 
limitations  of  the  use  of  water  for,  1195. 
misdemeanor  to  use  water  for  other  purposes  under  law  of  preference 

uses  in  Colorado,  1384. 
preference  right  to  use  of  water  for,  3266. 
preference  use  as  the  subterfuge  for  other  uses,  1384. 
preference  use  of  water  for,  1381. 
right  acquired  for,  by  prescription,  must  be  confined  to  the  amount  of 

water  actually  consumed  during  the  prescriptive  period,  1896. 
rule  for  preference  use  for,  in  Colorado,  1382. 
rule  for  preference  use  for,  in  Idaho,  1382. 
similar  to  common  law  right  of  each  individual  under  preference  uses, 

1385. 
usually  placed  first  in  statute  for  preference  uses,  1381. 
municipal  corporations,  2586. 

all  water  of  a  stream  can  not  be  appropriated  for  "domestic  pur- 
pose" and  the  same  used  for  sprinkling  and  furnishing  power,  2586. 
pollution  of  water  used  for,  2045,  2047,  2049,  2070. 

health  and  prosperity  of  any  community  depends  on  its  supply  and 

character  of  drinking  water,  2047. 
prior  appropriator  may  insist  that  the  quantity  of  the  stream  remain 

in  good  condition,  2070. 
requirements  of  water  used  in  manufacturing  processes,  2047. 
requirements  of  water  used  as  a  source  of  ice  supply,  the  same  as  for 

drinking  or  domestic  purposes,  2047. 
sewage  renders  water  worthless,  2045,  2047. 

"DOON,  OB  TILTING  TROUGH" 
method  of  irrigation  by,  46. 

"DOUBLE  ZIG-ZAG  BALANCE" 
method  of  irrigation  by,  46. 
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"DOUBLING  UP"  OF  WATEE 
(See  Eotation) 
licensing  or  loaning  the  use  of  water  for  land  by  consumers,  1S38. 
use  of  water  by,  1379. 

DRAINAGE 

authorities  in  conflict  as  to  whether  right  of  eminent  domain  may  be  exer- 
cised, 1928. 

Government  investigations  of  drainage  of  irrigated  lands,  58. 

laws  of  Texas,  3585. 

of  irrigated  lands,  57. 

paramount  question  in  the  East  and  the  South  for  which  eminent  domain 
may  be  exercised,  1911. 

rights  of  eminent  domain  may  be  exercised  for  when  it  betters  public 
welfare  or  health,  1913,  1928. 

Statutory  provisions  for,  in  Colorado,  3322-3326. 

title  to  water  gathered  by,  in  Colorado,  3266. 

water  can  not  be  appropriated  for,  1206. 

DRAINAGE  DISTRICTS 
(See  Drainage) 
statutory  provisions  for,  in  Colorado,  3323-3336. 

DRAINS 

(See  Drainage) 
provisions  for  in  Egypt,  143. 

DRIFT  WOOD 

(See  EiPAMAN  Bights) 
right  of  riparian  owner  to,  949. 

DRINKING 

(See  Domestic  Purposes) 
waters  polluted  by  sewage,  are  useless  for,  2045. 

DROUGHT 

and  aridity,  9,  10. 

as  described  by  modem  poet,  9. 

DRY  FARMING 

definition  of,  2379. 

construction  of  the  Act,  2383. 

non-resident  provisions  as  to  Idaho,  2382. 

non-resident  provisions  as  to  Utah,  2381. 

provisions  of  the  Dry  Farm  Act  of  Feb.  19,  1909,  2379. 
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DUE  PKOCESS  OF  LAW 

(See  Eminent  Domain) 

definition  of,  1934. 

eminent  domain  can  not  be  exercised  iritliout,  1902,  1904,  1934-1938. 
an  opportunity  for  parties  to  be  heard  must  be  given,  1934. 
commission  for  ascertaining  the  necessity  for  the  taking,  1938. 
damages  to  the  owner  must  be  assessed,  1937. 

damages  to  the  owner  must  be  paid  by  the  one  seeking  the  right,  1937. 
early  rule  in  Colorado  upon  the  ground  of  necessity,  1935. 
even  in  States  where  laws  granting  rights  of  way  for  ditches  and 
canals,  such  right  can  only  be  acquired  by  due  process  of  law,  1936. 
mode  of  procedure  provided  for  by  the  statutes  must  be  followed,  1936. 
question  as  to  what  constitutes  due  process  of  law  is  for  the  highest 

court  of  the  State  to  decide,  1938. 
question  as  to  what  constitutes  due  process  of  law  not  reviewable  by 

the  Supreme  Court  of  the  United  States,  1938. 
right  may  be  condemned  even  after  possession   has   been  acquired, 

1938. 
rights  of  way  can  not  be  acquired  without,  1935. 
rule  in  Montana  as  to  procedure,  1937. 

statute  authorizing  acquisition  of  right  must  be  strictly  followed,  1937. 
statutes  provide  for  the  procedure  by  which  right  may  be  exercised, 

1937. 
statutory  provisions,  1937. 

there  must  be  a  hearing  before  some  body,  1937. 
there  must  be  notice  to  the  land  owners,  1937. 
foUows  the  forms  of  law  either  of  United  States  or  of  a  State,  1934. 
must  give  parties  an  opportunity  to  be  heard,  1934. 
refers  to  the  law  of  the  land,  1934. 

refers  to  the  law  of  the  State,  which  derives  its  authority  from  the  legisla- 
tive power,  1934. 
regular  proceedings  before  the  Board  of  Control  in  the  determination  of 

water  rights,  is  held  to  constitute,  2885,  2888. 
taking  property  without,  would  violate  the  constitutions,  1902-1905. 

DURESS 

(See  Contracts) 
contracts  entered  into,  are  voidable  if  not  void,  1630,  2721. 

DUTCH 

civil  law  brought  by  the,  to  New  York,  981. 

DUTY 

(See  CoBFOBATioNS  FOB  Hibe) 
damages  for  failure  to  furnish  water,  3065,  3066. 
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DVTY— (Continued) 

damages  for  failure  to  furnish  water  under  duty  imposed  by  contract, 

3066-3069. 
defense  of  act  of  God  for  failure  to  furnish  water  under  contract, 

3067,  3112,  3118-3124. 
duty  imposed  by  law 'under,  3065,  3066. 
essentials  which  must  be  preserved,  3065,  3066. 
municipal  corporations,  2583-2601. 

action  for  damages  will  lie  for  injuries  for  failure  to  serve  water,  2601. 
duty  of  municipality  to  furnish  water  for  its  use  and  for  the  use  of 

its  inhabitants,  2593. 
duty  of  private   corporation   operating   under   franchises   to   furnish 

water  to  inhabitants  of  municipalities,  2601. 
injunction  will  issue  to  prevent  deprivation  of  service,  2601. 
same  duties  imposed  upon  municipality  to  furnish  water,  2602. 
of  corporations  for  profit,  2690-2702. 

duty  to  furnish  water,  in  order  of  priority  of  applicants,  2698,  2699. 
duty  to  furnish  water  without  discrimination  or  preference,  2697. 
duty  to  furnish  water  without  unreasonable  conditions,  2696. 
duty  to  have  adequate  works  and  keep  them  in  repair  to   furnish 

water,  2699,  2700. 
general  duty  to  furnish  water,  2690-2694. 
order  of  priority — rule  as  to  pro-rating  in  times  of  scarcity,  2700-2702. 

DUTY  OP  WATEE 

as  related  to  natural  losses  in  transit,  1601. 

highest  loss  found,  64  per  cent,  1601. 

natural  losses  do  not  constitute  wasting  of  water,  1601. 

natural  losses  must  be  deducted  in  considering  duty  of  water,  1602. 

rule  in  Colorado,   1602. 

there  is  always  bound  to  be  some  loss  of  the  water,  1601. 

thirty  per  cent,  a  common  loss  from  unlined  canals,  1601. 

water  will  evaporate,  seep,  and  leak,  1601. 
definition  of,  1592. 

definite  quantity  of  water  essential  to  successfully  irrigate  a  definite 
tract  of  land,  1593. 
how  essential,  is  the  determined,  1594. 

altitude  of  the  land,  1594. 

character  of  the  soU,  1594. 

climatic  conditions,  1594. 

conditions  of  the  lands  to  be  irrigated,  1595. 

depends  upon  facts  of  each  particular  case,  1595. 

irrigation  season,  1594. 

no  hard  and  fast  rule  can  be  made,  1595. 

questions  which  must  be  considered,  1594. 

rule  as  laid  down  by  Mr.  A.  S.  Dawson,  1595. 
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DUTY  OF  WATER— (Continued) 

many  irrigators  keep  up  wasteful  methods,  notwithstanding  the  proper, 

1542. 
minimum,  as  fixed  by  statute,  1598-1601. 

as  fixed  by  the  Eeelamation  Service,  1599. 

in  ITnion  Colony,  Colorado,  1599. 

nothing  prevents  court  from  awarding  higher  duty,  1600. 

rule  in  Canada,  1599,  1601. 

rule  in  Idaho,  1599. 

rule  in  Southern  Colorado,  1599. 
point  where  water  must  be  measured  to  determine  the,  1603. 

correct  rule,  is  at  the  place  where  water  is  diverted,  1605. 

proper  rule  for,  1603. 

rule  in  Idaho,  at  point  where  water  is  diverted  from  stream,  1604. 

rule  in  Nebraska,  at  the  head  of  a  ditch,  1604. 
power  of  court  to  fix,  1595. 

during  the  later  years,  the  courts  have  been  called  upon  to  fix  the  duty 
of  water,  1595. 

in  fixing  the  proper  duty,  court  may  cut  down  claim,  1596. 

it  is  within  the  duty  and  power  of  the  court  to  fiXj  1596. 

rule  in  Oregon,  1596. 

rule  in  States  which  fixed  by  statute  the  minimum  duty  of  water,  1598. 
scientific  investigations  regarding)  1591, 

by  agricultural  colleges,  1591. 

by  States  and  Territories,  1591. 

by  the  Department  of  Agriculture,  1591. 

by  the  Department  of  the  Interior,  1591. 

subject  investigated  concerning,  1591. 

E. 

EASEMENTS 

adjudication  of,  in  equity,  2771. 

action  will  lie  to  quiet  title  to  an  easement,  2771. 

claim  of  ditch  in  fee  did  not  preclude  court  from  finding  it  in  nature 

of  an  easement,  2791. 
easements — miscellaneous  subjects : 

an  indefinite,  becomes  fixed  and  definite  upon  construction  of  ditch, 

1514,  1731. 
are  incorporeal  hereditaments,  1461. 

can  not  be  acquired  over  lands  of  others  by  mere  trespass,  1722. 
construction  of  grants  favors  an  easement  appurtenant  rather  than 

in  gross,  1793. 
duty  to  keep  ditches  and  canals  over,  in  repair,  1756. 
duty  to  protect  from  pollution  in  the  owner  of  the  easement,  1758. 
early  Colorado  rule  as  to  rights  of  way  for  ditches  and  canals,  1720. 
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EASEMENTS—  ( Continued) 

fifty-year,  for  power  development  projects  may  be  granted,  1490. 

for  rights  of  way  for  ditches  actually  constructed  under  Acts  of  1866 
and  1870,  1648. 

over  lands  of  another  may  pass  as  an  appurtenance,  1820. 

owner  of  servient  estate  may  use  property,  where  it  does  not  conflict 
with  the  enjoyment  of  the  easement,  1896. 

rights  of  way  over  lands  of  others  are,  il720. 

sale  of  laiid  subject  to,  for  ditches  and  canals,  1785. 

water  right  is  not  an  easement,  1333. 

with  regard  to  waters  in  the  Philippine  Islands  under  the  Spanish- 
Philippine  law,  3544. 

with  regard  to  waters  in  Porto  Eico,  3551,  3552. 
extinguishment  of,  1866. 

right  of  way  for  ditch  or  canal  may  be  extinguished  by  purchasing  the 
land  from  which  it  runs,  1866. 

right  of  way  for  ditch  or  canals  may  be  extinguished  by  the  con- 
veyance back  from  owner  thereof,  1866. 
for  ditches  and  canals  may  be  abandoned,  1995-1999. 

abandonment  presumed  when,  1995. 

easement  acquired  by  deed  is  not  lost  by  non-user,  1999. 

injunction  allowed  against  abandoning  ditch  or  ancient  location,  1999. 

rule  in  California,  1999.       • 
for  ditches  only  acquired  by  eminent  domain  for  ditches  and  canals,  1976. 

no  absolute  fee  to  the  land  granted,  1976. 
injunctions  against  the  interference  with,  2955,  2956. 

action  for  injunction  will  lie  to  prevent  the  continuous  or  threatened 
interference  with  the  use  of  an  easement,  2955. 

city  win  not  be  granted  an  injunction  against  the  pasturing  of  cattle 
My  the  owner  of  the  land,  2956. 

owner  of  easement  has  right  to  entry  to  make  repairs,  2955. 
rights  acquired  to: 

no  fee  in  land  is  granted  unless  particularly  specified,  1720. 

ditches  and  canals  are  not  in  themselves,  1460. 

everything  necessary  for  the  full  enjoyment  of  the  easement  granted, 
1732. 

for  ditches  and  canals  may  be  acquired  by  eminent  domain,  1745. 

for  ditches  and  canals  may  be  acquired  by  prescription,  1745. 

may  be  acquired  by  acts  of  owner  amounting  to  an  estoppel,  1749. 

may  be  acquired  by  contract,  1747. 

may  be  acquired  by  prescription,  1749,  1850. 

owner  of  property  may.  use  same  not  inconsistent  with  the  enjoyment 
of  the,  1748. 

rights  granted  under  Act  of  March  3,  1891,  and  Feb.  1,  1905,  consti- 
tuting permanent,  1710. 


4174  INDEX. 

Eeferences  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  III,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 
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rights  of  way  for  ditches  and  canals  are,  1460,  1639. 

rights  of  way  for  ditches  and  canals  are  incorporeal  hereditaments, 
1639. 

Secretary  of  the  Interior  retains  jurisdiction  over  all  permanent  ease- 
ments running  with  the  land  over  National  Forests,  1709. 
rights  acquired  to,  by  prescripfton,  1870-1873. 

easements  for  ditches  and  canals,  1870. 

elements  essential  to  adverse  user  amounting  to  prescription,   1875- 
1893. 

licensee  must  have  .repudiated  license,  1873. 

prescriptive  right  to  ditch  or  canal  does  not  necessarily  involve  water 
right,  1870. 

right  may  have  originated  by  permission  or  license,  1873. 

right  presupposes  a  grant,  1870. 

rights  of  way  through  ditches  and  canals  may  be  acquired,  1869,  1871. 

right  to  easements  may  be  acquired  by  prescription,  1870. 

rule  in  Montana,  1871. 

statute  of  limitations  does  n,ot  begin  to  run  until  the  issuance  of  patent 
therefor,  1873. 

statute  of  limitations  does  not  begin  to  run  until  repudiation  of  li- 
cense, 1873. 
right  acquired  to,  by  prescription  commensurate  with  the  right  that  was 

exercised  while  it  was  being  acquired,  1895. 
right  acquired  to  the  use  of  an  easement  by  prescription  does  not  entitle 

claimant  to  the  use  of  the  water,  1896. 
right  to  enjoy,  1750-1759. 

called  by  some  authorities,  "secondary  easement,"  1750,  1753. 

ditch  owner  can  not  materially  interfere  with  the  ordinary  use  of  the 
land  by  the  land  owner,  1755. 

duty  devolves  upon  owner  of  easement  to  remove  obstructions  from 
streams,  1752. 

easement  for  flow  of  water  in  natural  stream  from  private  lands,  1751. 

in  construction,  original  route  planned  need  not  be  followed,  1750. 

increased  burden  upon  land  not  permitted,  1750. 

in  ditches  and  canals,  1753. 

is   also   acquired  against   subsequent   purchasers   of   lands   from   the 
United  States,  1751. 

location  of  ditch  can  not  be  changed,  1754. 

no  further  injury  to  land  must  be  committed,  1750. 

owner  must  not  commit  trespass  upon  servient  tenement,  1754. 

owner  of  easement  has  implied  authority  to  enjoy  the  same,  1751. 

owner  of  easement  may    remove    obstructions    from   bed    of    stream, 
1751. 

right  is  measured  by  the  terms  of  the  grant,  1750. 
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right  to  enter  lands  and  make  repairs,  1750. 

right  to  enter  premises  and  to  construct  works  where  permanent  ease- 
ment has  been  granted,  1750. 

right  to  make  repairs  in  ditches  and  canals,  1753. 

right  to  repair  ditch  can  not  be  interfered  with  by  the  land  owner, 
1755. 

rule  in  Idaho,  1752. 

rule  is  the  common  law  doctrine  of  riparian  rights,  1753. 

rule  is  the  doctrine  of  appropriation,  1753. 

"secondary  easements"  defined  by  Washington  court,  1754. 

where  ditch  crosses  another  ditch,  later  comer  must  construct  crossing, 
1751. 
sale  of  land  subject  to,  for  ditches  and  canals,  1785. 

open  possession  and  use,  notice  to  purchaser,  1785, 

rule  in  Oregon,  1785. 
statutes  in  California  governing,  3201,  3202. 

sale  and  transfer  in  California,  3202. 

ECONOMICAL  USE  OP  WATER 
(See  Bbnemcial  Use) 
adjudication  of  rights  in  equity,  2814. 

in  all  cases,  decrees  should  limit  the  rights  of  the  parties  to  the  quan- 
tity which  is  reasonably  necessary,  2817. 

quantity  of  water  must  be  made  as  definite  and  certain  as  the  use  of 
language  can  make  it  in  the  decree,  2814.  , 

rule  as  to  the  quantity  of  water  awarded,  2814-2821. 
and  suppression  of  waste — subject  discussed,  1540-1624. 
courts  at  an  early  date  had  little  knowledge  as  to,  1543-1546. 

early  decrees   of  adjudicated  water  rights   disclose   general  lack   of 
knowledge  by  the  courts,  1543. 

early  decrees  indefinite  as  to  amounts,  1544. 

example  of  decree  in  Idaho,  1545. 

example  of  decree  in  Oregon,  1545. 

example  of  early  decree  in  Colorado,  1544.  , 

general  lack  of  knowledge  by  the  courts  at  an  early  date,  1543. 

no  reliable  evidence  as  to  quantity  of  water  essential,  1544. 
duty  of  water — subject  discussed,  1592-1605. 

definition  of  the  duty  of  water,  1592. 

how  essential  duty  is  determined,  1594. 

minimum  duty  as  fixed  by  statute,  1598. 

point  where  the  water  must  be  measured,  1603. 

relation  of  duty  to  natural  losses  in  transit,  1601, 
early  settlers  had  little  knowledge  as  to,  1541. 

demonstrated  by  practical  experience,  1542. 
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ECONOMICAL  USE  OF  WATEBr- (Continued) 

"dog-in-the-manger"  policy  of  some  settlers,  1543. 

duty  of  water,  1542. 

early  rule  as  stated  by  the  Oregon  court,  1541. 

extravagant  amounts  claimed,  1542. 

lands  covered  with  trees  and  vegetation  do  not  require  the  same  quan- 
tity of  water,  1542.       ♦ 

lower  lands  later  do  not  require  the  same  quantity,  1542. 

many  appropriators  still  demand  amount  of  water  claimed  at  first, 
1542. 

more  stringent  regulations  necessary,  1542. 

no  knowledge  at  early  date  of  the  proper  amount  of  water  necessary, 

1542. 
•  rule  of  beneficial  use  becoming  more  and  more  enforced,  1541. 

wasteful  methods  used  in  diversion  and  use  of  water,  1542. 
quantity  of  water  limited  to  amount  needed  and  economically  used,  1546- 
1551. 

appropriator  entitled  to  the  use  of  water  to  the  full  extent  of  his  ap- 
propriation, 1546. 

appropriator  may  take  all  the  water  naturally  flowing  in  the  streams, 
1546. 

beneficial  use — ^work  of  the  various  States,  1547-1550,  note. 

priority  of  right  is  limited  to  the  amount  actually  appropriated  and 
needed,  1546. 

rule  as  to  beneficial  use,  1547. 
quantity  of  water  limited  to  claim  and  amoimt  economically  applied,  1551. 

adopted  as  the  result  of  experience  and  technical  knowledge,  1564. 

is  the  modern  rule  of  appropriation,  1546. 

quantity  limited  to  the  amount  necessary  to  the  use,  1565. 

regardless  of  the  size  of  ditch,  1564. 

rule  adopted  by  the  courts,  1565. 

rule  adopted  by  the  legislatures,  1565. 

rule  in  California,  1566. 

rule  in  Oregon,  1565. 

rule  in  Utah,  1567. 

rule  in  Washington,  1565. 

water  wasted  is  not  legally  appropriated,  1565. 
rotation  as  a  matter  of,  1605. 

law  as  applied  to  the  subject  of  rotation,  1608. 

principle  illustrated  by  a  case  in  Utah,  1606. 

Bobert  B.  Buckley,  on  rotation  of  water  as  a  matter  of  economy,  1607. 

Sir  Hambury  Brown,  on  rotation  of  water  as  a  matter  of  economy, 
1607. 

system  has  been  adopted  in  many  communities,  1605. 

theory  of  rotation  between  users,  1605. 
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role  as  to  quantity  of  water  in  appropriations  for  future  use,  1567-1571. 

appropriator  not  always  limited  to  first  amount  used,  1571. 

measurement  of  water  in  the  determination,  1572-1591. 
scientific  investigations  tending  toward,  1591. 

as  to  the  duty  of  water,  1592. 

by  agricultural  colleges,  1592. 

by  State  Engineer's  department,  1592. 

by  States  and  Territories,  1592; 

by  the  Department  of  Agriculture,  1591. 

by  the  Department  of  the  Interior,  1591. 

subject  investigated  by  the  Department  of  Agriculture,  1592. 
wasting  water,  contrary  to,  1612. 

by  defective  appliances  for  conducting,  1616. 

duty  of  the  courts  to  suppress  the  wasting  of  water,  1622. 

efforts  made  to  suppress,  1612. 

excessive  diversion  of  water  is  wasteful,  1614. 

farmers  using  excessive  quantities  of  the  water,  1613. 

influence  of  States  upon  the  wasting  of  water,  1620. 

need  of  suppression  of,  1612. 

results  of  wasting  water,  1613. 

wasting  water  by  application  of  extravagant  amounts,  1617. 

what  acts  constitute  wasting  of  water,.  1614. 

wide  variations  in  the  amount  of  water  used  for  irrigation  shown, 
1613. 
water  right  should  not  be  an  inseparable  appurtenance  to  land  from  an 
economical  standpoint,  1818. 

ECONOMIC  QUESTIONS  AND  METHODS 
(For  Ibbigation  Methods,  see  Ieeigation) 
effect  of  irrigation  upon  the  individual,  13. 
in  an  economic  sense,  pollution  of  water  depends  largely  upon  the  purpose 

for  which  it  is  used,  2044. 
irrigation  as  an  aid  to  navigation,  19. 

irrigation  as  an  aid  in  the  reclamation  of  swamp  lands,  23. 
irrigation  an  aid  in  the  development  of  power,  24. 
irrigation  as  a  conservor  of  soil,  22. 
irrigation  as  a  means  of  preventing  floods,  16. 
irrigation  and  storage  of  waters  as  a  means  of  solving  other  important 

questions,  15. 
nature  and  importance  of  irrigation,  6. 
special  benefits  from  irrigation,  27, 
value  of  irrigation,  11, 
262 — Kinn.  on  IrT. 
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EDINBUEGH  EEVIEW 

quotation  from,  as  to  ancient  works,  125. 

EGYPT 

^gypt — ^miscellaneous  subjects: 

acre-feet  which  may  be  stored  annually  in,  133. 

acts  of  Ismail  Pasha,  13^ 

ancient  irrigation:  as  described  by  early  historians,  104. 

ancient  irrigation  in,  as  described  by  recent  research,  107. 

ancient  irrigation  of  Biblical  times,  104. 

annual  cleaning  of  ditches  in,  135. 

appreciation  of  flood  of  the  Nile,  11. 

Arabian  conquest,  effect  of,  in,  131. 

area  irrigated  in,  131. 

artificial  reservoirs  in,  105. 

Assuan  reservoir  in,-  133.  • 

at  Thebes,  one  of  the  oldest  monuments  representing  irrigation,  104. 

basin  irrigation  in,  131,  132. 

canals  completed  under  the  Ptolomies,  105. 

climate  in,  129. 

common  law  of  riparian  rights  not  adopted,  1031. 

corvee,  abolishment  of,  136. 

corvee,  of  early  times, -135. 

cost  of  the  Assuan  Dam,  133. 

criminal  provisions  and  practice,  150,  151. 

criticism  of  the  Egyptian  laws,  155. 

decree  of  March  8,  1881,  151. 

description  of  the  Assuan  Dam,  133. 

description  of  the  government  of,  137. 

description  of  inhabitants  of,  131. 

description  of  the  Nile  Eiver,  130,  131. 

description  of  the  Nile  Valley  in,  129. 

division  of  the  country  into  provinces,  137. 

early  irrigation  in,  102. 

elevating  machines  in,  134. 

Elwood  Mead's  opinion  as  to  Egyptian  irrigation,  160. 

extent  of  countiy,  129. 

investigation  of  Clarence  T.  Johnson  in,  128. 

investigation  of  Thomas  H.  Means  in,  128. 

irrigation  by  overflow  of  the  Nile,  103. 

irrigation  in,  as  described  by  the  writings  of  Plato,  105. 

irrigation  litigation  in,  153. 

land  titles  in,  138. 

law  of  State  control  in,  as  compared  with  that  in  this  country,  156. 

lessons  to  be  learned  from  the  Egyptian  system,  158. 
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Mohammed  Ali,  undertook  the  execution  of  perennial  irrigation  in,  154. 

methods  of  irrigation  in,  46. 

methods  of  taking  and  applying  water  in,  134. 

modern  irrigation  in,  128-160. 

natives  of,  unchanging  in  their  customs,  135. 

operations  by  the  English  in,  132. 

opinion  of  Professor  F.  H.  King,  upon  Lake  Moeris,  105. 

peculiarities  of  the  country,  128. 

perennial  irrigation  in,  131,  132. 

powers  and  duties  of  officers  in,  139. 

precipitation  in,  129. 

public  canals  in,  138. 

repair  and  maintenance  of  ditches  and  canals  in,  155. 

reservoirs  in,  described  by  Herodotus,  Diodorus,  Pliny,  105. 

Sesostris  constructed  canals  for  trade  and  irrigation  in,  105. 

storage  works  in,  133. 

storage  works  in,  of  special  interest,  159. 

use  of  water  for  irrigation  in,  859. 

what  irrigation  means  to,  130. 

work  by  Diodorus  constructing  canals,  105. 

works  of  Linat  Pasha  in,  132. 

works  of  Napoleon  in,  132. 
irrigation  laws  and  regulations  in,  137-158. 

in  general,  137. 

land  titles,  138. 

powers  and  duties  of  officers,  139. 

regulation  of  machines  for  raising  water,  151, 

water  and  irrigation  code  of  1894,  142. 
Minister  of  Public  Works  in,  137. 

irrigation  officials  in,  are  under,  137. 
other  nations  learned  the  science  of  irrigation  from,  110. 

Algeria,  110. 

Assyria,  110. 

Babylonia,  110. 

Carthage,  110. 

China,   110. 

France,  110. 

India,   110. 

Lombardy,  110. 

Persia,  110. 

Phoenicia,  110, 

Sicily,  110. 

Spain,  110. 
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regulating  machines  for  raising  water,  151. 

applications  for,  153. 

erection  of  stationary  machines,  151. 

permits  for  machines,  151. 

reservation  by  the  Govermnent,  153. 
water  and  irrigation  code  of  1894,  142-151. 

Board  of  Appraisers  and  authority  thereof,  149. 

changes  in  the  course  of  the  Nile,  149. 

construction  of  laterals,  or  installation  of  water  raising  devices  on 
canals,  146. 

construction  of  private  ditches,  145. 

cultivation  of  the  banks  or  bed  of  a  canal,  148. 

difficulties  which  may  arise  in  connection  with  the  repair  of  ditches, 
147. 

ditches  through  canals  of  persons  not  benefited,  145. 

drains,  143. 

exchange  of  ditches,  146. 

how  offenders  are  tried,  150. 

insufficient  supply  of  water  in  a  ditch,  145. 

making  a  road  along  cultivated  banks,  148. 

powers  of  irrigation  inspectors  and  chief  engineers,  144. 

private  ditches,  143. 

public  canals  and  levees,  143. 

public  works  on  private  lands,  144. 

EJECTMENT 

actions  in,  3039-3041. 

action  by  riparian  proprietors,  3039. 

action  will  lie  for  ejectment  in  behalf  of  person  entitled  to  possession 

of  land,  although  no  patent  has  been  issued,  3040. 
action  will  lie  for  the  recovery  of  the  land  covered  with  water,  3039. 
action  will  lie  for  recovery  of  the  possession  of  a  natural  stream  of 

water,  3039. 
action-will  not  lie  for  possession  of  an  easement,  3040. 
adjudication  of  water  rights  is  unusual  in  actions  in  ejectments,  3040. 
ejectment  will  lie  to  recover  a  ditch  or  canal,  3039,  3040. 
plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his  own  title, 
3041. 
will  not  lie  for  frequently  cutting  off  of  plaintiff's  water,  2709. 

ELECTIONS 

(See  Ibbigation  Disteiots) 
on  organization  of  irrigation  districts,  2549-2552. 
county  board  must  canvass  votes,  2549. 
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ELECTIONS—  ( Continued) 

date  and  notice  of  election,  2549. 

form  of  appeal  on  elections  for  organization,  2549. 

number  required  for  organization  of  district,  2551. 

proceedings  for  the  election  upon  the  issuance  of  bonds,  2556-2558. 

proceedings  on  the  election  of  irrigation  districts,  2549-2552. 

qualification  of  voters,  2549. 

result  of  such  elections,  2551. 

ELECTRICAL  ENERGY 
(See  Power) 
exercise  of  the  right  of  eminent  domain  for  the  development  of,  1924-1926. 

EMINENT  DOMAIN 
(See  Public  Uses) 
as  the  right  is  exercised  in  California,  3205-3215. 

classification  of  estates  subject  to  be  taken,  3209. 

facts  necessary  to  be  found  before  property  can  be  taken,  3211. 

private  property  which  may  be  taken,  3210,  3211. 

procedure  and  jurisdiction,  3211-3215. 

public  uses  for  which  the  right  may  be  exercised,  3207,  3208. 

right  of  eminent  domain,  3205. 
acquisition  of  right  of  way  by,  through  existing  ditches,  1946-1949. 

condemnation  of  rights  of  way  through  ditches  may  be  made,  1946. 

expenses  for  repairs  after  construction,  1948. 

expenses  must  be  paid  by  the  party  claiming  the  right,  1948. 

extreme  right  allowed  a  single  individual,  1946. 

general  rule  upon  the  subject,  1946. 

legislatures  may  provide  for  the  condemnation  of  such  rights,  1946. 

right  exists  under  the  general  law  of  eminent  domain,  1946. 

right  must  be  acquired  by  due  process  of  law,  1946. 

right  must  be  acquired  upon  the  payment  of  just  compensation,  1947. 

right  upheld  in  the  State  of  Idaho,  without  statute,  1948. 

rule  in  Colorado,  1948. 

rule  of  the  Supreme  Court  of  the  United  States,  1946. 

rule  where  the  statute  prohibits  the  multiplicity  of  ditches,  1944-1949. 

statutes  of  the  States  must  be  strictly  followed  in  such  procedure, 
1948. 
acquisition  of  rights  over  lands  of  municipalities  or  public  service  corpo- 
rations, 1949. 

bank  of  public  reclamation  district  may  be  condemned  for  railroad 
bed,  1949. 

necessity  measured  by  the  public  nature  and  character  of  the  use,  1950. 

right  sought  must  be  for  a  more  necessary  public  use,  1949. 
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right  to  use  canal  owned  by  a  eity  may  be  acquired  by  an  electrical 

power  company,  1949. 
rights  of  irrigators  may  be  condemned  when,  1949. 
rights  of  way  may  be  acquired  over  lands  of  municipal  or  public  serv- 
ice corporations,  1949. 
rule  in  Idaho,  1949.  * 

rule  in  Washington  between  rival  public  service  corporations  as  to 

priority,  1950. 
where  two  uses  can.  stand  together  without  material  impairment  of  one 

by  the  other  they  must  so  stand,  1949. 
actions  for  condemnation,  1965-1975. 

appeal  and  review  of  the  judgment  in  actions  for  condemnation,  1974. 
general  procedure  and  practice,  1965. 
hearing  in  action,  1971. 

judgment  in  actions  for  condemnation,  1973. 
parties  to  such  actions,  1966. 
pleadings  in  such  actions,  1969. 
verdict  in  actions  for  condemnations,  1973. 
by  municipal  corporations,  2590. 

rule  in  Colorado  as  to  the  right  to  injure  a  private  ditch,  2509. 
waterworks  may  be  acquired  by  condemnation  of  the  same,  2590. 
compensation  and  damages,  1938. 

assessment  of  damages  is  not  required  to  be  made  by  a  jury,  1940. 

by  what  body  may  be  assessed,  1940. 

case  of  riparian  owner  claiming  special  damages  for  construction  of 

natural   reservoir  sites,   1939. 
compensation  may  be  ascertained  by  any  appropriate  tribunal,  1940. 
constitutional  provisions,  1938. 

constitutional  provisions  of  the  respective  States,  1939. 
decision  of  the  State  court  not  reviewable  by  the  &ipreme  Court  of 

the  United  States,  1939. 
jurisdiction  of  courts  in  Colorado,  1941. 
legislature  can  not  fix  compensation,  1940. 
property  shall  not  be  taken  or  damaged  without  just  compensation, 

1939. 
provisions  of  the  statute  must  be  strictly  complied  with,  1941. 
question  as  to  measure  of  compensation  is  judicial,  not  legislative, 

1940. 
question  of  just  compensation  is  for  the  State  courts  to  decide  where 

no  Federal  question  is  involved,  1939. 
right  to,  1938. 

right  to  compensation  an  incident  to  the  exercise  of  the  power,  1939. 
rule  in  Colorado  as  to  assessment  of  damages,  1941. 
rule  in  Idaho  as  to  assessment  of  damages,  1940. 
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statute  unconstitutional  where  there  is  no  express  provision  for  notice 

to  the  land  owner,  1940. 
statute  which  provided  for  condemnation  without  compensation  would 

be  unconstitutional,   1939. 
statute  of  the  respective  States  provide  for  compensation,  1939. 
tribunal  for  ascertaining  compensation  may   be  created   by  Act   of 

Congress,  or  by  the  legislatures  of  the  States,  1940. 
where  defendant  has  no  title  to  the  right,  no  damages  can  be  assessed, 

1939. 
compensation  and  damages — measure  of,  1941-1944. 
benefit  to  land  but  a  forced  benefit,  1943. 
benefits  to  land  should  not  be  offset  by  compensation  for  damages, 

1943. 
compensation  and  damages  offset  by  benefits,  1943. 
damages  can  not  be  recovered  for  injury  from  future  seepage,  1943. 
damages  must  be  assessed  in  single  proceedings,  1942. 
enhancement  of  value  by  reason  of,  1941. 
irrigation  facilities  can  not  be  considered,  1941. 
market  value  of  land  may  be  considered,  1941. 
measure  of  damages  to  other  lands,  1942. 
no  subsequent  recovery  for  injuries  will  be  allowed  unless  the  same  are 

due  to  negligence,  1943. 
owner  entitled  to  receive  value  of  property,  1941,  1942. 
party  seeking  right  liable  for  resultant  damages,  1942. 
resultant  damages  usually  provided  for  by  statutes,  1942. 
rights  of  way  acquired  against  the  will  of  the  owner,  1943. 
rights  of  way  over  land  of  settlers  without  title,  1942. 
rule  in  Missouri  that  damages  can  not  be  offset  by  benefits,  1944. 
rule  in  Montana  that  damages  may  be  offset  by  benefits,  1943. 
rule  in  Tennessee  that  damages  can  not  be  offset  by  benefils,  1943. 
there  can  be  but  a  single  recovery  for  the  whole  damage,  1943. 
due  process  of  law,  under  which  right  may  be  acquired,  1934. 
condemnation  may  be  had  after  possession,  1938. 
constitutions  in  and  of  themselves  do  not  grant  rights  of  way,  1936. 
definition  of  "due  process  of  law,"  1934,  1935. 
due  process  of  law,  one  which  follows  the  forms  of  law,  1934. 
"due  process  of  law,"  refers  to  the  law  of  the  land,  1934. 
early  rule  in  Colorado,  1935,  1936. 

guarantees  of,  by  the  Constitution  of  the  United  States,  1934. 
guarantees  of,  by  the  constitutions  of  the  various  States,  1934. 
jurisdiction  as  to  what  constitutes  due  process  of  law,  1938. 
legislation  may  provide  for  appointment  of  commission  to  ascertain 

the  necessity  for  taking,  1938. 
limitations  of  the  courts,  1938. 
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notice  to  the  party  whose  property  is  sought  to  be  condemned,  1935. 

party  exercising  the  right  may  determine  what  lands  are  necessary 
for  his  purpose,  1938. 

review  by  the  Supreme  Court  of  the  United  States  when,  1938. 

rights  of  way  can  not  be  acquired  without,  1935. 

rule  in  Montana,  1936. 

statute  strictly  followed,  1938. 

statutory  provisions  covering  due  process  of  law,  1937. 

subject  in  general,  1934. 

such  rights  can  now  be  acquired  only  by  due  process  of  law,  1936. 

where  laws  provide  for  mode  of  confirming  or  contesting  right,  1935. 
eminent  domain — miscellaneous  subjects: 

constitutional  protection  against,  1902. 

decrees,  as  to  ditch  rights  does  not  necessarily  govern  as  to  water 
rights,  or  the  reverse,  1784. 

definition  of,  1901. 

exercise  of  the  power  of,  in  Hawaii,  3339. 

is  an  incident  of  sovereignty  and  requires  no  constitutional  recogni- 
tion, 1901. 

is  a  superior  right,  superseding  in  the  sovereignty,  1901. 

right  acquired  by,  to  construct  ditches  and  canals  on  private  lands, 
1456. 

right  of  mining  company  to  condemn  for  right  of  way   for  aerial 
tram,  1492. 

right  of  way  may  be  acquired  through  ditches  of  others  by,  1457. 

rights  of  way  for  ditches  and  canals  acquired  by,  1745. 

riparian  rights  may  be  severed  from  land  by,  1840. 

rule  as  to  destruction  of  property  upon  a  water  course  in  making  the 
same  navigable,  573. 

water  rights  and  a,  ditch  including  right  of  way  may  be  condemned 
separately,  1784. 

water  rights,  ditches,  and  canals  may  be  acquired  by,  1761. 
limitations  to  the  right  of  condemnation,  1944-1946. 

multiplicity  of  ditches  not  permitted  where  one  will  sufiiee,  1944. 

rule  in  Colorado,  as  to  multiplicity  of  ditches,  1944. 

rule  of  the  various  States  as  to  multiplicity  of  ditches,  1945. 

statutes  simply  undertook  to  regulate  the  exercise  of  the  right,  1945. 

where  right  is  limited,  right  of  way  may  be  condemned  through  exist- 
ing ditches,  1945. 
nature  of  title  acquired  by,  1975. 

no  greater  title  passes  to  owner  of  the  right  of  way  than  the  needs 
require,  1976. 

party  acquiring  rights,  acquires  merely  an  easement  and  not  an  abso- 
lute fee,  1976. 

residue  remains  in  the  former  owner,  1976. 
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necessity  for  the  taking  must  exist  in  order  to  acquire  the  right,  1929. 

appropriation  not  finally  consummated  until  the  water  has  been  ap- 
plied to  some  beneficial  use,  1932. 

authorities  disagree  as  to  the  necessity  for  the  existence  of  a  water 
right,  1932. 

extent  of  property  is  limited  to  so  much  as  is  necessary  for  the  use 
in  question,  1931. 

existence  of  a  water  right,  1932. 

if  there  is  no  necessity,  the  right  will  not  be  allowed,  1932. 

in  order  to  acquire  a  right  of  way  over  the  lands  of  others,  there  must 
be  a  necessity  for  the  taking,  1929. 

large  discretion  is  given  to  those  vested  with  the  power  to  determine 
the  necessity,  1930. 

procuring  of  right  of  way  must  necessarily  precede  final  consumma- 
tion of  appropriation,  1933. 

right  of  way  will  not  be  denied  from  the  fact  that  pumps  might  be 
used,   1931. 

right  to  the  use  of  water  can  not  become  vested  until  it  has  been  law- 
fully appropriated,  1932. 

rule  by  the  Federal  Court,  1930. 

rule  in  cases  which  hold  that  a  public  benefit  is  a  public  use,  1931. 

rule  in  Oregon  as  to  necessity  for  water  right  before  right  of  way  can 
be  acquired,  1933. 

rule  in  the  Western  country  as  to  the  existence  of  a  water  right  before 
a  right  of  way  could  be  condemned,  1932. 

rule  of  the  Federal  Court  of  California,  1932. 

rule  of  the  S)ipreme  Court  of  the  United  States,  1931. 

statute  providing  that  where  there  is  one  ditch  through  a  tract  of  land, 
it  can  not  be  subject  to  the  burden  of  other  ditches,  1931. 

what  constitutes  a  reasonable  necessity  is  a  question  of  fact,  1930. 
power  of  corporations  to  acquire  water  rights  by,  2648. 

power  limited  to  the  acquisition  of  rights  of,  to  corporations,  quasi- 
public  corporations,  and  municipal  corporations,  2648. 

private  corporations  have  no  right  to  condemn  water  rights,  2648. 
power  of  the  States  to  exercise  the  right  of,  1903. 

conditions  upon  which  property  may  be  taken,  1903. 

constitutional  protections  regarding,  1903. 

declaration  of  rights  in  the  constitutions  protecting  property,  1904. 

effect  of  State  statutes  defining  a  use  to  be  public,  1905. 

it  requires  no  constitutional  recognition,  1904. 

protection  under  State  constitutions,  1904. 

provisions  of  the  California  constitution,  1905. 

provisions  of  the  Constitution  of  the  United  States  supplemented  by 
those  of  the  States  afford  full  and  ample  protection,  1905. 
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right  appertains  to  every  independent  government,  1904. 
right  can  not  be  interfered  with  by  the  United  States,  1903. 
rule  in  Texas  as  to,  1904. 

States  have  the  power  to  exercise  the  right  of  eminent  domain,  1903. 
violation  of  constitutioiDil  rights  as  to,  1904. 
power  of  the  United  States  to  exercise  the  right  of,  1901. 

Government  retains  the  right  of  eminent  domain  over  the  estates  of 

individuals,  1901. 
private  property  may  be  taken  for  pubUe  use  by  the  United  States, 

1902. 
protection  of  the  individual  in  his  property  rights  by  the  5th  article 

of  the  amendment  to  the  constitution,  1902. 
right  of  the  Government  is  universally  acknowledged,  1901. 
to  this  power,  men  have  impliedly  yielded,  although  it  has  not  been 

expressly  reserved,  1902. 
public  use  for  the  exercise  of  the  right  of,  1905-1932. 

acquisition  of  rights  of  way  for  ditches  and  canals  by  eminent  domain, 

is  a  public  use,  1905-1907. 
authorities  holding  that  the  use  must  be  for  the  entire  public,  1911. 
authorities  hold  that  use  need  not  be  for  the  entire  public,  1914. 
close  analogy  between  reclamation  of  land  by  irrigation  and  that  by 

drainage,  1913. 
decision  of  the  State  court  as  to  public  use  treated  with  great  respect 

by  the  Supreme  Court  of  the  United  States,  1915. 
decision  of  the  Supreme  Courts  are  irreconcilable  for  the  reason  they 

follow  the  rule  of  the  respective  States,  1910. 
effect  of  State  statutes  defining  a  use  to  be  public,  1905. 
exercise  of  the  right  by  private  parties  for  irrigation  when  a  public 

use,  1916-1921. 
exercise  of  the  right  by  private  parties  when  such  a  use  is  a  public 

benefit  to  the  community,  1916-1921. 
exercise  of  the  right  for  irrigation  by  private  parties,  when  a  public 

use,  1916. 
exercise  of  the  right  for  manufacturing  when  a  public  use,  1923. 
exercise  of  the  right  for  mining  by  private  parties  when  a  public  use, 

1921. 
exercise  of  the  right  for  miscellaneous  industries  when  a  public  use, 

1927. 
exercise  of  the  right  for  the  development  of  electrical  energy  when  a 

public  use,  1924. 
fourteenth  amendment  of  the  Federal  constitution  protecting  property, 

1908. 
holding  that  the  use  is  a  public  one,  when  it  promotes  the  interest  of 

a  certain  portion  of  the  community,  1914,  1915. 


INDEX.  4187 

Eeferences  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146 ;  Volume  IV,  pp.  3147-3674. 

EMINENT  DOMAIN— (Continued) 

if  an  Act  conflicts  with  any.  provision  of  the  constitution  it  is  the  duty 

of  the  Supreme  Court  to  so  declare  it,  1907. 
influence  of , locality  upon  the  question  of  public  use,  1910. 
may  be  taken  to  the  Supreme  Court  of  the  United  States  and  its 

decision  alone  is  conclusive,  1906. 
private  property  can  not  be  taken  for  strictly  private  use,  1908. 
rule  in  irrigation  district  cases,  1915. 
State  statute  defining  a  certain  use  to  be  public  one  is  by  no  means 

conclusive  upon  the  subject,  1906. 
strict  construction  of  the  term,  ' '  public  use, ' '  1913. 
Supreme  Court  of  the  United  States  usually  follows  the  statutes  of 

a  State  as  construed  by  its  highest  court,  1906. 
theory  upon  which  the  right  may  be  exercised  by  private  parties,  1916. 
under  strict  construction,  use  must  be'brought  into  being  by  the  State, 

1913. 
under  strict  construction,  use  must  be  for  all  of  the  public,  1913, 
what  is  a  public  use — classification,  1910. 

(1)  those  which  hold  that  the  use  must  be  for  all  the  public,  1910. 

(2)  those  which  hold  that  the  use  need  be  only  for  a  certain  portion 

of  the  pubUe,  1910. 

(3)  those  which  hold  that  a  certain  use  by  a  private  individual  or 

corporation,  when  it  indirectly  benefits  the  public  at  large, 
is  a  public  use,  1910. 
rights  acquired  by — subject  discussed,  1900-1975. 

acquisition  of  right  of  way  through  existing  ditches,  1946. 

acquisition  of  rights  over  lands   of  municipalities  or  public  service 
eorporatiofis,  1949. 

condemnation  of  riparian  rights,  1954-1965. 

compensation  and  damages  for  the  taking,  1938-1944. 

due  process  of  law  must  be  exercised,  1934-1944. 

exercise  of  the  right  by  the  States,  1903. 

exercise  of  the  right  by  the  United  States,  1901. 

exercise  of  the  right  for  the  acquisition  of  rights  of  way,  1905. 

necessity  for  the  taking,  1929-1933. 

power  to  acquire  water  rights,  1950. 

protection  under  State  constitutions,  1904. 

public  uses  for  which  right  may  be  exercised,  1905-1932. 
rights  acquired  to  percolating  waters  by,  2192. 

either  lands  or  waters  may  be  condemned,  2192. 

measure  of  damages  in  such  cases,  2193. 

rule  in  California,  2193. 

taking  must  be  for  a  public  use,  2193. 

under  new  rule   of   correlative   rights,   waters   may  be   acquired   by 
condemnation  proceedings,  2192. 

water  itself  as  property  to  the  land  may  be  valueless  without  it,  2193. 
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riparian  rights  may  be  acquired  by,  1954-1965. 

adhering  to  the  common  law  of  riparian  rights,  1954. 

any  limitations  of  restrictions  to  the  right  granted  by  statute  must 

be  followed,  1956. 
as  to  whether  riparian  proprietor  can  claim  Ms  right  to  maintain  the 

undiminished  flow,  depends  upon  his  use,  1965. 
can  only  be  taken  upon  due  process  of  law  and  just  compensation,  1954. 
difficulties  encountered  in  condemnation  suits  against  riparian  rights, 

1956. 
due  process  of  law  and  just  compensation  in  other  than  condemnation 

suits,  1959-1963. 
estimate  should  be  on  the  value  of  the  property  immediately  before 

and  after  the  taking,  1963. 
.     in  the  majority  of  States  adhering  to  the  common  law  of  riparian 

rights,  such  rights  may  be  acquired  under  the  power  of  eminent 

domain,  1954. 
just  compensation  for  riparian  rights,  1963. 
measure  of  damages  in  condemnation  of  riparian  rights,  1963. 
measure  of  damages  should  be  based  on  the  present  use  that  is  being 

made  by  the  riparian  proprietor,  1965. 
modem  tendencies  upon  the  question  of  riparian  rights,  1959. 
parties  defendant  in  condemnation  suits,  1956. 
redeeming  features  of  the  common  law  States,  the  condemnation  of 

riparian  rights,  1954. 
reservations  to  riparian  owner  in  Washington,  1956. 
right  to  acquire  must  be  specially  authorized  by  statute,  1954. 
right  to  condemn  riparian  rights  is  upheld  by  the  court,  1955. 
right  to  the  use  of  water  can  be  condemned  separate  from  the  land, 

itself,  1956. 
riparian  rights  can  not  be  taken,  injured,  or  destroyed  except  for 

public  purposes,  1954. 
rule  allowing  damages  in  ordinary  suits  for,  1961,  1962. 
rule  allowing  injunctions  by  riparian  owners,  1960. 
rule  in  California  as  to  future  uses  of  water,  1964. 
rule  in  California  as  to  other  suits  than  condemnation  suits,  1961. 
rule  in  Nebraska  as  to  future  use  can  not  be  considered,  1964. 
rule  in  Nebraska  as  to  other  suits  than  condemnation  suits,  1961. 
rule  of  the  Washington  court,  1955,  1956. 
taking  of  riparian  rights  for  irrigation  is  a  public  use  of  the  water, 

1954. 
■water  rights — ^power  to  acquire  by,  1950-1954. 

can  be  taken  for  the  supply  of  farming  neighborhoods,  1951. 

can  only  be  condemned  by  those  who  will  supply  the  water  to  the 

public  or  some  portion  of  the  public,  1951. 


INDEX.  4189 

References  are  to  pages.     Volume  I,  pp.  1-1097;  "Volume  II,  pp.  1098-2194; 
Volume  III,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

EMINENT  DOMAIN— {Continued) 

can  not  be  taken  for  private  use  of  a  person  or  corporation,  1951. 
condemnation  by  a  private  person  of  a  water  right  for  a  public  use, 

1952. 
distinction  between  what  constitutes  a  public  use  for  a  right  of  way 

and  the  public  use  for  a  water  right,  1951. 
irrigation  districts  may  condemn  water  rights,  1953. 
permanent  water  right  under  certain  conditions  may  be  acquired,  1950. 
right  can  only  be  acquired  upon  due  process  of  law  and  upon  just 

compensation,  1952,  1953. 
right  must  be  specially  conferred  by  statute  or  by  Act  of  Congress, 
rule  in  California  as  to  acquisition  of  water  rights,  1952. 
rule  in  Idaho  as  to  preference  right  for  domestic  uses,  1953. 
rule  in  Washington  where  but  one  corporation  is  possible,  1952. 
same  general  conditions  attach  to  water  rights  as  in  cases  of  rights 

of  way,  1950. 
taking  must  be  only  for  a  public  use,  1950. 

water  rights  are  protected  by  the  constitutional  guarantees,  1950. 
water  rights  may  be  condemned  for  the  use  of  cities  and  towns  when, 

1953. 

ENGINEERS 

statute  of  Idaho  as  to  the  examination  and  qualification  of,  3378. 

ENGLAND 
(See  English) 
common  law  followed  in,  259. 
limited  practice  of  irrigation  in,  259. 
modern  irrigation  in,  259. 
operations  of,  in  India,  163. 
practice  of  irrigation  by  English  colonies,  260. 
rule  as  to  riparian  rights  on  navigable  waters,  800. 
rule  as  to  the  extent  of  riparian  lands,  782,  792. 
rule  of,  nature  of  riparian  rights,  764. 
supplemental  irrigation  in,  44. 
treaties  with,  669-671. 
early  American,  669. 
Northwest  boundary,  670. 
use  of  water  for  irrigation  in,  859. 

ENGLISH 

(See  Common  Law;  England) 
attitude  of,  toward  irrigation  in  India,  171. 

authorities  against  rule  of  correlative  rights  as  to  artesian  basins,  2133. 
construction  of  the  Assuan  Canal  by,  133. 
early  doctrine  of  the,  as  to  the  use  of  water  for  irrigation,  859. 
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ENGLISH—  (Continued) 

law  upon  the  subject  of  irrigation  is  unsettled,  859-862. 

early  English  doctrine,  859. 

later  English  doctrine,  861. 
operations  of,  in  Egypt,  132. 
practice  of  irrigation  by-  colonies,  260. 

rule  as  to  liability  for  injuriqj  from  storage  reservoirs,  3072,  3073. 
rule  as  to  "  natural ' '  and  ' '  artificial  uses ' '  of  water  at  common  law,  827. 
rule  that  all  percolating  waters  are  a  part  of  the  soil  where  found,  2153. 

ENLAEGED  HOMESTEAD  ACT 
Act  of  February  19,  1909,  737. 

by  Act  of  June  17,  1910,  made  applicable  to  Utah,  738. 
Section  6,  as  applicable  to  Utah  alone,  737. 

EQUITABLE  BIGHTS 

(See  Equity;  Actions  to  Quiet  Title;  Injunctions) 
of  respective  States  in  and  to  the  waters  of  interstate  streams,  2212. 

one  State  has  no  right  to  take  all  the  waters  of  such  a  stream,  2212. 
rule  laid  down  in  the  Kansas-Colorado  case,  2213-2216. 
States  will  be  given  an  equitable  portion  of  the  benefits  of  an  inter- 
state stream,  2211. 

EQUITY 

(See  Adjudication  op  Water  Bights;  Injunctions;  Specific  Peepobm- 

ANCE) 

has  the  power  to  settle  disputes  between  tenants  in  common,  2621. 
injunctions,  2907. 

does  not  encourage  stale  claims,  2921. 

equity  will  refuse  relief  where  there  is  no  material  injury  when,  2907. 

no  set  rule  can  be  stated  as  to  just  when  equity  will  interfere  with 
the  invasion  of  rights,  2907. 
will  enforce  the  performance  of  a  valid  contract,  2737. 

contracts  will  be  reformed  in  equity,  2743. 

equity  will  annul  contracts  when,  2745. 

equity  will  decree  rescission  of  contracts  when,  2743. 

equity  will  decree  performance  of  paroled  agreements  when,  2737. 
will  protect  and  enforce  a  parol  executed  contract  for  -a.  consideration 

when,  1775. 

adjudication  of  rights  in — subject  discussed,  2753-2840. 

court  may  enjoin  the  enfringement  of  rights,  2756. 

court  of  equity  has  power  in  all  proper  actions  to  ascertain  and  deter- 
mine the  rights  of  all  appropriators  and  users  on  the  same  stream. 
2756. 

courts  of  equity  have  the  discretion  to  consolidate  cases,  2757. 

jurisdiction  of  courts  of  equity,  2758-2762. 
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EKOSION 

covering  up  of  good  lands  by,  91. 
effect  of  forests  upon,  90. 
enormous  power  of  water  in,  92. 
filling  up  channels  of  streams  by,  93. 
washing  away  of  soil  by,  90. 

ESTATE 

water  right  is  an  inheritable,  1330. 

water  right  passes  to  heirs  or  devisees,  1330. 

ESTOPPEL 

adjudication  of  rights  of  equity,  2811. 

decree  and  judgment  must  be  sufficiently  certain  to  create  an  estoppel, 

2811. 
by  matter  in  pais,  2032-2042. 

any  conduct  on  the  part  of  the  owner  which  will  lead  others  to  change 

their  position,  works  an  estoppel  when,  2036. 
as  applied  to  water  rights,  2034-2037. 
circumstances  may  be  such  that  it  is  the  duty  of  the  owner  to  speak, 

2040. 
definition  of,  2032. 
doctrine  proceeds  upon  the  ground  of  constructive  fraud  or  court's 

negligence,  2033. 
early  California  rule  as  to  water  rights,  2034. 
employment  of  prior  appropriator  in  construction  of  works  does  not 

estop  him  from  afterward  asserting  his  rights,  2035. 
essential  elements  of  estoppel,  2033,  2034. 
generally  speaking,   the   statute   of   limitations   governs   in   eases   of 

silence,  2039. 
he  who  fails  to  assert  his  rights,  when  in  good  faith  he  should  have 

done  so,  he  is  estopped,  2040. 
inducement  to  settlers  to  take  up  land  works  an  estoppel  when,  2037. 
in  general,  mere  silence  does  not  work  an  estoppel,  2037. 
long  receipt  of  mere  waste  water  does  not  give  title  by  estoppel,  2034. 
mere  passive  acquiescence  where  one  is  under  no  duty  to  speak  does'  not 

work  an  estoppel,  2039. 
mere  silence  unless  continued  for  a  period  that  the  owner  should  be 

guilty  of  laches,  does  not  work  an  estoppel,  2038. 
Mr.  Bispham's  definition  of,  2033. 
Mr.  Justice  Story  on  equitable  estoppel,  2033. 
no  estoppel  can  arise  from  the  failure  of  riparian  owner  to  object  to 

the  use  of  water  by  another  one  when  there  is  an  abundant  supply, 

2042. 
notice  of  claim  should  be  served  upon  the  parties,  2036. 
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ESTOPPEL—  ( Continued) 

owner  may  have  his  action  at  will  for  damages,  2040. 

owner  of  land  estopped  from  claiming  that  person  using  ditch  and 

canal  is  a  trespasser  when,  2037. 
real  property  may  be  acquired  by  estoppel,  2036. 
riparian  owners  estopped  when,  2041. 

riparian  owners  may  estdp  themselves  from  asserting  their  rights,  2041. 
riparian  owners  must  be  guilty  of  some  misrepresentation  to  work  an 

estoppel,  2041. 
rule  in  Colorado  upon  question  of  silence,  2040. 
rule  in  Oregon  as  to  mere  passive  acquiescence,  2039. 
silence  not  amounting  to  consent  will  not  work  an  estoppel,  2037. 
silence  without  objection  on  the  part  of  the  owner  is  a  mere  license, 

2039. 
something  more  than  mere  silence  is  required  to  work  an  estoppel 

against  riparian  owners,  2041. 
there  must  be  some  actual  misrepresentation  of  some  degree  of  turpi- 
tude, 2033. 
to  work  such  an  estoppel,  evidence  must  be  conclusive,  2036. 
unless  silence  can  be  construed  as  an  acquiescence,  estoppel  will  not 

be  worked,  2037. 
upon  question  of  silence  authorities  are  not  erroneous,  2037. 
by  matter  of  record,  2030. 
definition  of,  2030. 

estoppel  by  record  may  be  worked  by  the  pleading  in  a  case,  2032. 
estoppel  may  rest  on  other  matters  of  record  than  upon  judgment,  2032. 
judgment  of  the  court  must  fix  the  extent  of  the  right,  2031. 
parties  who  have  participated  in  the  benefits  of  a  decree  are  estopped 

from  assailing  its  validity,  2031. 
prior  appropriator  is  not  estopped  by  permitting  water  commissioner 

to  distribute  on  the  basis  of  erroneous  construction  of  decree,  2031. 
same  degree  of  certainty  must  be  attained  as  in  case  by  deed,  2031. 
vague  and  uncertain  judgment  do  not  constitute  estoppel,  2031. 
classification  of  estoppel,  2029. 
by  deed;  2029. 
by  matter  in  pais,  2029. 
by  matter  of  record,  2029. 
doctrine  of — subject  discussed,  2028-2042. 
estoppel  by  deed,  2029. 
estoppel  by  matter  in  pais,  2032-2042. 
estoppel  by  matter  of  record,  2030. 
estoppel  defined,  2028. 
estoppel  by  deed,  2029,  2030. 

after  acquired  title  to  water  rights  will  not  inure  to  the  benefit  of  the 

grantee,  2029. 
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ESTOPPEL—  (Continued) 

courts  are  not  permitted  to  indulge  in  suppositions,  2029. 

definition  of,  2029. 

grantee  is  not  estopped  by  acceptance  of  deed  containing  a  reservation 

to  the  grantor,  2030. 
grantor  estopped  from  denying  rights  of  grantee  to  property  definitely 

and  particularly  described  in,  2029. 
language  of  deed  must  be  definite  and  certain,  2029. 
particular  and  definite  recitals  only  in  a  deed  create  such  an  estoppel, 

2029. 
party  to  contract  for  water  rights  estopped  when,  2030. 
estoppel — miscellaneous  subjects : 

acts  may  constitute  a  defense  against  action  for,  2085. 

doctrine  of,  as  applied  to  parol  contract  licenses,  1742. 

licensor  of  land  for  right  of  way  is  held  to  be  estopped  when,  1736. 

mere  acquiescence  not  sufficient  to  constitute,  1742. 

right  to  the  use  of  the  ditch  of  another  may  be  acquired  by  the  Acts 

of  the  owner  amounting  to,  1749. 
to  artesian  waters  lost  by,  2146. 

essentials  to  work  an  estoppel,  2147. 
one  who  has  submitted  to  the  jurisdiction  of  the  court  and  accepted  the 
benefits  of  a  decree  for  several  years,  is  estopped  from  assailing 
the  decree,  2879. 
right  acquired  or  lost  to  percolating  waters  by,  2193. 
California  rule,  2194. 
injunction  should  be  refused  when,  2193. 

right  to  injunction  may  be  barred  by  acts  working  an  estoppel,  2193. 
rights  may  be  lost  by  conduct,  2028. 
estoppel  defined,  2028. 

EUPHRATES 

methods  of  irrigation  from,  46. 

EUEOPE 

modern  irrigation  in  various  countries  of,  260-262. 

EVAPORATION 

definition  and  description,  38. 
economic  importance  of  subject,  38,  39. 

experiments  of  Office  of  Experiment  Stations,  regarding,  40. 
how  prevented,  40. 
influence  of  forests  upon,  75. 
loss  from,  enormous,  39. 
observations  in  forests  as  to,  76. 
263— Kinn.  on  Irr. 
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EVIDENCB 
(See  Proof) 
capacity  of  ditch  was  considered  prima  facie,  as  to  quantity  of  water 

appropriated,  1556. 
in  actions  for  damages,  3124-3128. 
in  cases  to  adjudicate  rights  in  equity,  2802-2808. 
burden  of  proof,  2802.% 

proof  necessary  to  establish  right  by  prescription,  1894,  2806. 
proof  of  claim  in  such  actions,  2802. 
of  intention  to  apply  water  to  beneficial  use,  1219. 
of  the  measurement  of  water  before  the  courts,  1589. 
Colorado  court  upon  the  subject  of,  1590. 
court  has  to  depend  entirely  upon  expert  testimony,  1590. 
parol — is  admissible  in  aiding  in  the  construction  of  contracts  in,  1629. 
pollution — in  actions  for,  2086. 

burden  of  proof  is  in  the  first  instance  upon  the  plaiutiflE  to  show  the 

unlawful  acts,  2086. 
evidence  in  the  case  of  Missouri  v.  Illinois,  2086. 
evidence  must  be  clear  and  convincing,  2086. 

permanent  injunction  wUl  be  granted  except  where  the  fact  of  the 
nuisances  is  made  upon  determinate  and  satisfactory  evidence,  2086. 
weight  of  evidence  in  actions  for  damages,  2087. 

EXECUTION 

of  contracts,  2722. 

contracts  with  water  companies  must  be  executed  with  the  parties 
thereto,  2722. 

may  be  executed  by  an  agent,  2722. 
rule  as  to  in  Colorado,  1831. 
rule  as  to  in  Montana,  1831. 
sale  of  ditches  and  other  works  under,  1831. 
sale  of  water  rights  under,  1831. 
sheriff's  deed  passes  title,  1831. 
such  a  sale  is  an  involuntary  one,  1831. 
water  right  exempt  from  can  not  be  sold  at  sheriff's  sale,  1832. 

water  right  represented  by  shares  of  stock  may  be  levied  upon  and 
sold  under,  1832. 
water  right  used  upon  the  homestead  is  exempt,  1832. 

EXCESS  WATEE 

may  be  appropriated  when,  1149. 

EXCHANGE  OF  WATEE 
(See  Eotation) 
not  allowed  when,  1478.    ' 
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EXCLUSIVE  EIGHT 

(See  Arid  Region  Doctrine  of  Appropriation) 
a  water  right  under  doctrine  of  appropriation  is  an,  1314. 
rule  of  the  California  court,  1314. 
rule  of  the  Oregon  court,  1315. 
limited  to  the  amount  of  claim,  1315. 

surplus  water  of  the  same  stream  may  be  appropriated  by  later  comers, 
1315. 

EXEMPLARY  DAMAGES 
(See  Damages) 
may  be  assessed  in  cases  of  oppression,  fraud,  or  malice,  3143. 
rule  in  California,  3144. 

EXPRESS  ABANDONMENT 
(See  Abandonment) 
an  express  intent  upon  the  part  of  the  owner  coupled  with  acts  deserting 
and  forsaking  the  right,  constitutes,  1985, 

EXPROPRIATION 
(See  Eminent  Domain) 
by  the  Government  of  Canada,  319. 
land  acquisition  of  servitudes  in  South  Africa,  215. 
of  lands  in  Saskatchewan  and  Alberta,  Canada,  309. 

EXTENT  OP  RIGHT 

(See  Arid  Region  Doctrine  or  Appropriation;  Appropriation  op  Water) 
of  appropriator,  limited  by  amount  claimed  in  notice,  1229. 

EXTINGUISHMENT  OF  RIGHTS 

(See  Abandonment;  roRPEiTURB;  Rights  of  Way) 
acquisition   of   riparian  rights   by  prescription   is   an   extinguishment   of 

riparian  rights,  1862,  1899. 
easement  for  right  of  way  may  be  extinguished  by  conveyance  from  the 

owner  to  the  owner  of  the  land,  1866. 
easements  for  right  of  way  may  be  extinguished  by  a  purchase  of  the 
land  by  owner  of  the  easement,  1866. 

F. 

FAMINE 
(See  India) 
irrigation  as  a  means  of  preventing,  275. 
irrigation  as  a  means  of  protection  from  in  India,  166,  183. 
protective  works  in  India  against,  166. 
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TAEM  UNIT 

(See  National  Eeclamation  Act) 
amendatory  Act  of  June  27,  1906,  relative  to  the  establishment  of  the 
farm  unit,  under  the  Reclamation  Act,  2268-2270. 
entryman  entries  must  conform  to  the  farm  unit,  2268. 
entryman  may  elect  and  enter  a  lesser  area  than  the  minimum  limit, 

2268.  • 

entries  may  be  reduced  in  area  to  the  farm  unit,  2269. 
no  entry  allowed  until  the  unit  has  been  established,  2269. 
Secretary  of  the  Interior  may  fix  the  farm  unit,  2268. 
when  farm  unit  may  be  as  small  as  ten  acres,  2269, 

PAENHAM,  HENEY  PHILLIP 

holding  as  to  diversion  of  water  on  private  lands,  1166. 

opinion  as  to  the  extent  of  riparian  lands,  783. 

rule  as  to  liability  for  storage  of  water,  3074. 

rule  as  to  liability  for  injuries  caused  by  breakage  from  ditches,  3125. 

FEDEEAL  COUETS 

decisions  of  State  courts  as  to  the  validity  of  contracts  binding  upon  the 
Federal  courts,  2726. 

held  irrigation  district  law. unconstitutional,  2530. 

jurisdiction  of,  in  actions  for  injunctions,  2976,  2977. 

rule  as  to  the  rate  of  compensation  to  a  company  from  water  rates,  2496, 
2497,  2501. 

ruling  as  to  flood  waters,  521. 

statutes  adopted  for  procedure  as  to  adjudication  of  rights  will  be  fol- 
lowed by,  2843. 

FEDEEAL  QUESTIONS 

jurisdiction  of,  in  ease  of  a  diversity  of  citizenship,  2759. 

priority  of  possession  and  conformity  to  local  customs  do  not  constitute 

Federal  questions,  2758. 
priority  of  right  is  not  a,  1651,  2758. 
taking  of  private  property  by  irrigation  districts  is,  when,  2539. 

FEE  SIMPLE 

owners-  of,  may  have  riparian  rights,  809. 
title  to  a  water  right  is  not  a,  1317, 

FELONY 

in  California  for  officers  of  irrigation  districts  to  receive  a  bribe,  2573. 

FEWKES,  DE.  J.  WALTER 

discovery  of  Casa  Grande,  Arizona,  by,  119. 
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FINDINGS  or  FACT 

(See  Adjudication  op  Eights  in  Equity;  Statutory  Adjudication) 
in  injunction  cases,  3007,  3008. 

court  must  make  findings  of  fact  and  conclusions  of  law,  3007. 
findings  must  be  consistent  with  each  other,  3007. 

findings  must  conform  to  the  pleadings  and  evidence  of  the  case,  3007. 
findings  should  definitely  and  specifically  state  the  rights  of  the  re- 
spective parties,  3007. 
where  facts  have  been  submitted  to  a  jury,  court  may  adopt  findings 

as  expressed  in  their  verdict,  3008. 
in  the  adjudication  of  water  rights  in  equity,  the  court  must  make  findings 

of  fact,  2808. 
courts  have  had  considerable  difficulty  in  formulating  their  findings, 

2810. 
court  must  find  both  as  to  the  priority  of  right  and  of  quantity  of 

water  to  which  each  party  is  entitled,  2809. 
court  should  not  confuse  findings  of  fact  with  its  conclusions  of  law, 

2810. 
criticism  of  the  Supreme  Court  on  the  trial  courts  for  failure  to  find, 

2810. 
findings  of  the  trial  court,  supported  by  the  evidence,  are  conclusive 

on  appeal,  2810. 
findings  should  be  in  some  recognized  standard  for  measurement,  2809. 
in  some  instances,  duty  has  been  shirked  by  the  court,  2810. 
such  findings  should  be  made  definite  and  certain  as  possible,  2809. 
they  must  be  consistent  with  themselves,  2809. 
where  the  findings  are  not  superseded  by  the  evidence  the  appellate 

court  will  reverse  the  judgment, "2810. 

FIEES 

(See  FoEBSTs) 
protection  against  is  forest  reservations,  711. 

FISH 

criminal  statutes  for  the  protection  of,  3045,  3046. 
pollution  of  water  to  the  injury  of,  2047. 

discharged  waste  from  factories,  mills,  or  sewers  is  destructive  to  fish, 

2047. 
many  waters  of  the  country  have  become  practically  destitute  of  fish, 

because  of  pollution,  2047. 
pollution  of  water  injury  to  fisheries  is  a  nuisance,  2047. 
title  to,  not  in  riparian  owner  until  captured,  771. 
water  may  be  appropriated  for  propagation  of,  1205. 

FISH  AND  GAME 
property  in,  603, 


4198  INDEX. 

References  are  to  pages.    Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

FISHING 

(See  FisHiNO  and  Huntino) 
riparian  owner  has  exclusive  right-  to  take  fish  opposite  his  land,  949. 

FISHING  AND  HUNTING 

exclusive  rights  of  fishing  and^unting  clubs,  622. 

destruction  of  fish  by  means  of  irrigation  ditches,  630. 

general  rights  of,  603-631. 

general  rule  of,  in  the  United  States,  606. 

nature  of  right  pi,  615. 

police  powers  of  the  State  to  regulate  and  protect,  625. 

police  powers  of  the  State  to  regulate  obstructions  in  streams,  628. 

power  of  legislature,  to  make  rules  regulating,  608. 

power  of  State  to  grant  exclusive  privileges,  610. 

private  riparian  rights  of,  613. 

public  right  is  limited  by  prescription,  612. 

public  right  under  the  common  law,  604. 

rights  of,  where  declaration  is  made,  that  waters  are  public,  616. 

rights  of,  where  declaration  is  made,  that  waters  are  public,  Hartman  v. 

Tresise,  619. 
rule  of  the  Colorado  court,  regarding,  619. 

FISHING  AND  HUNTING  CLUBS 
(See  Fishing  and  HttntIng) 
exclusive  rights  of,  622. 
rule  in  Michigan  regarding,  624. 

FISH  WAYS 

construction  of,  through  obstructions  in  streams,  628,  629. 

FLOODING  LANDS 

actions  for  injunctions  against,  2966. 

injunction  will  lie  against  the  filling  of  a  leaky  reservoir,  2967. 
injunction  will  lie  to  restrain  land  owners  from  maintaining  a  levee, 

2967. 
rule  in  Idaho,  2968. 
rule  in  the  Salton  Sea  cases,  2967. 

when  injunctions  will  or  will  not  be  granted  in  such  actions,  2968. 
where  ditches  or  other  works  continually  flood  lands,  action  for  injunc- 
tion will  lie,  2967,  2968. 
damages  for,  3085-3087. 

damages  for  flooding  lands  by  interference  with  surface  waters,  3092- 

3096. 
damages  for  flooding  lands  from  overflow  and  leakage  from  works, 
3085-3087. 
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ITiOODING  LANDS— (Continued) 

owner  of  ditches  and  canals  is  liable  for  injuries  as  are  caused  by  his 

negligence,  only,  3086. 
owner  of  ditch  or  canal  is  not  an  insurer  against  all  damages  caused 

by  his  works,  3085. 
owners  of  ditches  and  canals  liable  when,  3085,  3086. 
owners  of  reservoirs  liable  when,  3085,  3086. 
rule  of  the  civil  law  in  cases  of  damages  from  surface  waters,  3093, 

3094. 
rule  of  the  common  law  in  cases  of  damages  from  surface  waters,  3092. 
rule  of  the  Supreme  Court  of  the  United  States,  3096. 
States  adopting  the  civil  law  rule,  3095. 
States  adopting  the  common  law  rule,  3095. 
in  changing  the  dimensions  of  dams,  1508. 

can  not  change  dimensions  where  rights  of  others  are  injured,  1509. 
method  of  irrigation  by,  54- 
right  to,  at  common  law,  948. 
right  to,  under  "New  England  Mill  Acts,"  1493. 

FLOOD  OB  STORM  WATERS 

are  divided  into  two  classes,  519. 

authorities  holding  that,  are  a  part  of  the  streams,  520. 

classified,  466,  471. 

decisions  in  this  country  in  conflict,  regarding,  520. 

defined  and  described,  519. 

ordinary  floods,  519. 

extraordinary  floods,  519. 
Federal  eourts-^n^ng  regarding,  521. 
flood  waters  become  surface  waters  when,  521. 
in  Western  States,  as  part  of  stream,  521. 
may  be  appropriated,  1142. 

may  be  stored  for  use — subject  discussed,  1469-1485. 
North  Dakota  Act  of  March  13,  1909,  authorizing  the  appropriation  of, 

3489. 
riparian  rights  attach  to,  801. 

rule  in  California,  801. 

rule  in  Nebraska;  801. 

FLOODS 

artificial  reservoirs  in  lieu  of  forests  a  means  of  preventing,  17. 
damages  caused  by  extending  area  of  swamp  lands,  85. 
damages  by  temporary  high  waters,  85. 
damages  from,  3075. 

dams  and  reservoirs  must  be  so  constructed  as  to  withstand  ordinarjr 
and  extraordinary  floods,  3075,  3079. 
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FLOODS— (Continued) 

rule  as  to  the  liabilitj  for  damages  from  ditches  and  canals,  3077. 

rule  of  the  Circuit  Court  of  Appeals  in  the  Salton  Sea  cases,  3075, 
3076. 
damages  from  immediate  surface  run-off,  84. 
Ellisee  Beclus's  opinion  as  to  ^medy  for,  86. 
irrigation  as  a  means  of  preventing,  15,  16. 
remedy  for,  86. 

replanting  of  forests,  as  a  remedy  for,  86, 
torrential,  as  destructive  of  soU,  22. 
works  for  protection  against  in  Egypt,  148. 

FLORIDA 

acquisition  of,  by  treaty,  673. 

civil  law  brought  to,  by  the  Spanish,  982. 

title  to  beds  of  fresh  water  navigable  rivers  in,  543, 

FLOUE  MILLS 

water  may  be  appropriated  for  use  by,  1194, 

FLOWAGE 

(See  Daus;  Damages;  Besiievoiks;  Besebvoir  Biohts) 
one  of  the  results  of  placing  dams  in  natural  streams  is  the  flowage  oi 
backing  up  of  water,  3090. 
flowage  is  usually  governed  by  statute,  3090. 
party  injured  is  entitled  to  damages  from  flowage,  3090. 
such  right  may  be  covered  by  eminent  domain,  grant,  or  prescription, 

3090. 
when  one  is  liable  for  flowage,  3090-3092. 

FLOW  OF  STBEAM 

(See  EiPABiAN  Bights;  Undiminished  Flow) 
appropriator  has  right  to  insist  upon  as  when  he  made  the  appropriation, 

1398. 
prior  appropriator  has  the  right  to,  in  usual  manner,  1397. 
right  to,  to  point  of  prior  appropriators,  1397. 

right  to,  where  it  sinks  below  the  surface  before  reaching  prior  appro- 
priator's  ditch,  1400. 
rule  in  Colorado,  1401. 
rule  in  Montana,  1401. 
to  point  of  subsequent  appropriator 's  use,  1403. 

rule  in  Colorado,  1404. 
water  may  be  delivered  to  appropriator  to  his  place  of  use  in  lien  of,  to 
the  point  of  diversion,  1398. 
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PLUMES 

(See  Ditches  and  Canals) 
device  for  measuring  water,  1586. 

measuring  the  flume  according  to  regulations  of  Agricultural  Depart- 
ment, 1586. 
require  an  engineer  to  set  properly  and  prepare  rating  tables  for,  1586. 
tables  have  to  be  prepared  in  each  case,  1587. 
used  to  better  advantage  than  vfiers  at  certain  times,  1586. 
may  be  used  for  ditch  or  canal,  1454. 

open  ditch  can  not  be  changed  to,  without  consent  of  owner  of  land,  1514. 
wooden  flumes  may  be  used,  where  necessary,  1454. 

"FLY-OFF" 

definition  and  description,  3. 
influence  of  forests  upon,  75. 
sometimes  classed  with  evaporation,  78. 

FORCE 

damages  in  certain  cases  may  be  recovered  for  use  of  excessive  force,  3100, 
3101. 
if  force  is  justified  no  damages  can  be  recovered,  3101. 
kind  of  force  necessary,  3101. 

where  use  of  force  was  not  justified  or  was  excessive,  recovery  should 
be  had,  3101. 
land  owner  may  use,  to  prevent  unlawful  entry,  1722, 
protection  of  rights  by  physical,  3046-3049. 

action  in  California  for  damages  for,  3047. 

city  may  be  enjoined  from  forcibly  taking  possession  of  a  water  plant, 

3049. 
examples  of  physical  force,  3047. 
owner  of  right  of  way  may  go  upon  the  lands  of  another  and  remove 

obstructions,  3048. 
physical  force  should  never  be  resorted  to  to  punish  a  trespasser,  3047. 
reasonable  physical  force  is  always  permitted  to  adjudicate  trespassers, 

3047. 
rights  of  owner  of  an  easement,  3048. 

rule  in  Utah  as  to  forcibly  removing  building  from  rights  of  way,  3049. 
unreasonable  physical  force  should  never  be  exercised,  3047. 
protection  of  right  of  property  by,  1722. 

a 

FORECLOSURE  AND  SALE 
(See  Mortgages) 
title  to  property  of  one  corporation  may  be  lost  by,  2686. 

FOREST  FLOORS 

prevent  immediate  surface  run-off,  80. 
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FOREST  GROWTH 

estimate  of  our,  63. 

in  Germazi7,  63. 

methods  of  increase  of,  63. 

FOREST  RESERVATIONS 

(See  Forests;  Forests  and  Thhe  Relation  to  Stream  Flow) 
Act  of  March  3,  1891,  703. 
administration  of,  710. 

after  selections  for,  lands  are  no  longer  "Public  Lands,"  699. 
appraisal  and  sale  of  timber  in,  712. 
authority  of  the  Secretary  of  the  Interior  over,  708. 
character  of  lands  which  may  be  reserved,  707. 
civil  and  criminal  jurisdiction  over,  713. 
criminal  prosecutions  for  trespassing,  720. 
egress  or  ingress  of  settlers  within,  712. 

forest  lands,  purchased  by  the  United  States  to  protect  stream  flow,  715. 
how  created,  708. 

may  be  set  aside  by  the  President,  702. 
military  reservations  can  not  be  included  in,  706. 
modification  or  vacation  of  executive  orders,  714. 
object  of  Act  of  March  3,  1891,  703. 
power  of  the  Government  to  make  reservations  for,  698. 
power  of  the  Government  to  make  selections  for,  699. 
power  of  the  Secretary  to  make  rules  and  regulations  governing,  721. 
present  area  of  National  Forests,  1127. 
present  authority  of  Secretary  of  Agriculture  over,  718. 
present  authority  of  the  Secretary  of  Interior  over,  718. 
proclamation  of  the  President  created,  707. 
protection  against  fires,  711. 
protection  of  Government  property  on,  723. 
protection  of  water  by,  711. 
purpose  of,  711. 

requires  Act  of  Congress  to  create,  in  certain  States,  709. 
restoration  of  the  public  domain,  714. 
revocation,  modification,  or  suspension  of  executive  proclamation  creating, 

710. 
rights  of  settlers  within,  713. 

rules  and  regulations  forbidding  certain  Acts  on,  723. 
rules  and  regulations  governing,  720. 
schools  and  churches  on,  713. 
selection  of  supervisors  and  rangers  for  water  rights  granted  for  beneficial 

uses,  719. 
surface  of,  711. 
transfer  of  control  to  Department  of  Agriculture,  718. 
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FOREST  RESERVATIONS— (Conttnaed) 

.use  of  fuuds,  from  sale  of  products  of,  720. 

use  of  timber  and  stone  by  settlers  in,  712, 

use  of  waters  flowing  over,  713. 

vested  rights  of  settlers  not  ^effected  bj,  707. 

water  rights  granted  for  beneficial  uses,  719. 

waters  may  be  appropriated  on,  1163. 

what  lands  may  be  reserved  under  Act  of  March  3,  1891,  704. 

FOREST  RESOURCES 
estimate  of  our,  62. 

FORESTS 

as  a  means  of  preventing  floods,  17. 

climate,  effect  of,  upon,  69. 

damages  resulting  from  immediate  surface  run-off  by  denudation  of,  84-94. 

erosion,  89. 

floods,  84. 

loss  of  water,  87. 
deep  seepage  run-off,  influence  of,  upon,  83. 
destruction  of,  64. 
evaporation,  influence  of,  upon,  75. 
general  physical  effects  of,  upon  country,  69. 
growth,  methods  of  increase  of,  63. 
humidity,  influence  of,  upon,  72. 
influence  of,  upon  the.  climate  of  India,  70. 
our  forest  resources,  62. 
perpetuation  of  our,  94. 

perpetuation  of  our — what  has  been  done  by  the  United  States,  95. 
perpetuation  of  our — what  is  being  done  by  the  States,  97. 
perpetuation  of  our — what  has  been  done  by  municipalities,  97. 
perpetuation  of  our — ^what  has  been  done  by  the  individual,  98. 
protection,  ' '  personal  liberty ' '  element  compared  in  this  country  and  conti- 
nental Europe,  99. 
precipitation,  influence  of,  upon  fallen,  74. 
rainfall,  influence  of,  upon,  73. 
relation  of,  to  irigation  in  India,  87. 
seepage  run-off,  influence  of  upon,  82. 
surface  run-off,  influence  upon,  79. 
their  relation  to  stream  flow,  61-99. 
transpiration,  influence  of,  upon,  78. 

FORESTS  AND  THEIR  RELATION  TO  STREAM  PLOW 
(See  Forests;  Forest  Reservations) 
Act  of  March  1,  1911,  to  purchase  forest  lands  to  protect  stream  flow,  715. 
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rOEESTS  AND  THEIR  RELATION  TO  STREAM  FhOW— {Continued) 
subject  discussed,  61-99. 
statement  by  President  Roosevelt  that  forests  are  natural  reservoirs,  2238. 

FORFEITURES 
(See  Abandonment) 
by  failure  to  comply  with  statute,  2022-2025. 

construction  of  statutes  providing  for  forfeiture,  2026. 

duty  of  the  court  to  file  statutes  upon  subject,  2026. 

forfeiture  for  failure  to  complete  the  works  in  time,  2022. 

forfeiture  for  failure  to  use  the  water  claimed  within  a  specified  time, 
2022. 

forfeiture  of  inchoate  rights  in  Colorado,  2025. 

leading  case  in  California  upon  the  subject  of  forfeiture  for  non-use, 
2026. 

rule  in  California,  2023. 

rule  in  Idaho,  2022. 

rule  in  New  Mexico,  2022. 

rule  in  North  Dakota,  2023. 

rule  in  Oklahoma,  2023. 

rule  in  Oregon,  2024. 

rule  in  South  Dakota,  2023. 

rule  in  Utah,  2023. 

rule  in  Utah  as  to  construction  of  statute  for  forfeiture,  2027. 

rule  in  Wyoming,  as  to  forfeiture,  2022. 

rule  in  the  States  adopting  the  laws  of  State  control,  2022. 

rule  in  the  States  which  have  not  adopted  the  laws  of  State  control, 
2023. 

statutes  providing  for  forfeiture  of  water  rights,  2022. 

statute  should  be  construed  by  the  courts,  2026. 

statutory  abandonment  equivalent  to  forfeiture,  2024. 
for  breach  of  contracts,  2748. 

can  be  no  forfeiture  for  default  in  back  payments,  2750. 

contract  right  to  be  furnished  with  water  may  be  forfeited,  2749. 

forfeiture  clause  in  contract  must  be  definite,  2748. 

forfeiture  of  rights  may  be  waived  by  parties,  2748. 

mandamus  will  lie  to  compel  company  to  furnish  water  when,  2749. 

one  result  of  breach  of  a  contract  is  a  forfeiture  of  all  rights  under  it, 
2748. 

right  of  consumer  under  law  to  be  furnished  with  water  can  not  be  for- 
feited by  any  breach  of  contract,  2749. 

rule  in  Washington  as  to  forfeiture  of  contract  with  a  promoter,  2749 
forfeitures — miscellaneous  subjects : 

alienation  of  a  water  right  should  not  work,  1819. 

attempted  sale  of  forfeited  rights  passes  nothing,  1766. 
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FOEFEITTJBES—  ( Continued) 

cancellation  of  entry  to  land  carries  with  it,  forfeiture  of  the  water 

right  under  National  Beclamation  Act,  2303. 
defined,  2020. 

distinguished  from  abandonment,  2027. 
lands  entered  and  forfeited  become  subject  to  rights  of  way  under 

Acts,  1653. 
upon,  all  rights  revert  to  the  public,  1766. 
of  rights  in  Nebraska— Act  of  April  10,  1911,  3429. 

authorized  the  State  Board  to  cancel  and  annul  the  appropriations 

where  the  law  has  not  been  complied  with,  3429. 
authorized  the  State  Board  to  examine  the  conditions  of  every  water 

appropriation,  3429. 
rights  of  way  under  Acts  of  March  3,  1891,  and  Feb.  1,  1905,  1713. 

provisions  of  section  20  of  Act  of  March  3,  1891,  does  not  operate 

ipso  facto  to  divest  the  grantee  of  the  right,  1713. 
parties  interested  may  maintain  a  suit  for  forfeiture,  1715. 
where  the  act  is  a  permanent  easement,  suit  mast  be  brought  to  declare 

forfeiture,  1713. 
where  the  grant  is  permissive;  Secretary  has  power  to  declare  forfeit- 
ure  without  suit,   1713. 
subject  discussed — in  general,  2020-2027. 

distinction  in   and  legal  significance  between  "abandonment"   and 

"forfeiture,"  2020. 
element  of  intent  not  necessary  in  case  of  forfeiture,  2020. 
forfeiture  as  applied  to  water  rights  is  the  penalty  fixed  by  statute  for 

the  failure  to  do  some  necessary  thing,  2021. 
forfeiture  is  abandonment  annexed  by  law  to  some  legal  act  of  negli- 
gence, 2020. 
general  rule  is  that  forfeitures  are  not  favored  in  law,  2021,  2748. 
inchoate  rights  forfeited  by  non-compliance  with  the  statute,  2024, 

2025. 
object  of  the  rule  for  the  forfeiture  of  water  right,  2021,  2022. 
rule  in  California,  2021. 
under  the  Carey  Act,  2411. 

cessation  of  work  under  contract  for  a  period  fixed  by  statute,  forfeits 

to  a  State  all  rights,  2411. 
procedure  by  the  State  Board  upon  forfeitures,  2412. 
rule  in  Utah,  2411. 
rule  in  Colorado,  2411. 

statutes  of  the  various  States  relative  to  forfeitures,  2411. 
under  the  law  of  State  control,  2456,  2457. 

for  failure  to  complete  construction  within  time,  2456. 

proof,  under  the  law  of  State  control  of  completion  of  works,  must  be 

made,  2456. 
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POEFEITUEES—  ( Continued) 

rule  in  Idaho,  2456,  2457. 
rule  in  Utah,  2456. 
under  the  National  Beclamation  Act,  2243. 
effect  of  forfeitures,  2303. 

failure  to  make  two  payments  when  due,  forfeits  all  rights,  2243. 
forfeiture  of  land  carries  with  it,  forfeiture  of  water  right,  2303. 
text  of  Act,  2250-2255,  2303. 

FOREZ  CANAL  SYSTEM 
(See  France) 
description  of,  253. 
government  of,  253,  254. 

FRANCE 

criminal  statutes  of,  254. 

Forez  Canal  system  in,  253. 

irrigation  on  the  Loire  River,  253. 

law  of,  relating  to  navigation,  560. 

learned  irrigation  from  Lombardy,  110. 

Louisiana  code,  similar  to  Code  Napoleon,  254, 

modern  irrigation  in,  253. 

observation  in,  as  to  influence  of  forests  upon  temperature,  71. 

rights  under  the  Code  of  Napoleon,  354. 

supplemental  irrigation  in,  44,  276. 

treaty  with — Louisiana  purchase,  668,  671. 

FRANCHISE 

granted  by  municipal  corporation  to  furnish  water  for  its  use  and  its  in- 
habitants, 2599. 

construction  of  franchises  granted  to  eomp9,nies,  2599-2602. 

exclusive  franchises  can  not  be  granted,  2600. 

franchise  is  a  contract  between  the  municipality  and  company,  2599. 

limitations  of  power  to  giant  franchises,  2600. 

public  franchises  can  not  be  granted,  2600. 
may  be  declared  forfeited  in  action  quo  warranto,  3038. 
right  to  collect  water  rates  in  Oregon  is  a,  3510. 
water  right  is  termed  a,  1318. 

FRAUD 

damages  as  the  result  of,  3099,  3100. 

case  of  false  representations  by  the  general  manager  of  a  company, 

3100. 
damages  may  be  recovered  in  a  case  based  upon  fraud,  3099,  3100. 
promoters,  damages  can  not  be  recovered  when,  3100. 
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FRAUD—  (Continued) 

rule  in  Washington  as  to  the  recovery  of  damages  on  a  forfeited  contract 

in  ease  of  fraud,  2749. 
to  permit  the  sale  of  surplus  water  would  permit  speculation  and,  183S. 
works  an  estoppel  by  matter  in  pais  when,  2032-2042. 
definition  of  Mr.  Bispham,  2033. 
description  of  Mr.  Justice  Story,  2033. 

such  an  estoppel  said  to  have  its  foundation  in  fraud  in  its  most  gen- 
eral sense,  2032. 

TEEEHOLD  ESTATE 
(See  Water  Rights) 
a  water  right  is,  1332. 

FRENCH 

(See  Civil  Law;  France) 
brought  the  civil  law  to  Louisiana,  984. 
Code  of  Domat,  984. 
Code  of  Napoleon,  986. 

FRESH  WATER  NAVIGABLE  RIVERS 
ownership  of  beds — at  common  law,  531. 
ownership  of  beds — rule  in  the  United  States,  533-538. 

FRESH  WATER  RESOURCES 

comes  entirely  from  precipitation,  2. 

observations  and  measurements  of  United  States  Weather  Bureau,  as  to,  3. 

sole  source  of,  2. 

FROSTS 

experience  in  Southern  Alberta,  Canada,  with,  34. 
irrigation  tends  to  diminish  summer,  33. 

FUTURE  USE 

(See  Beneficial  Use) 
appropriations  for,  for  irrigation,  1567. 
appropriations  may  be  made  for,  1375. 

intervening  appropriations  may  be  made  against  those  for,  1375. 
of  water  must  be  applied  within  a  reasonable  time,  1568. 
reasonable  diligence  for,  1278. 

reservoir  and  storage  rights — subject  discussed,  1469-1485. 
right  of  settlers  to  appropriate  for,  1567. 
rule  as  to  settlers,  1278. 

rule  in  Colorado,  as  to  appropriations  for  future  use,  1570. 
rule  in  Utah,  as  to  appropriations  for,  1569. 
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G. 

GADSDEN  PUECHASB 

acquisition  of  territory  hj,  673. 

rights  acquired  by  cities  and  towns  under,  2591. 

GADSDEN  TBEATT  ^ 

(See  Teeaties) 
fourth  article  of,  providing  for  the  boundary  line  between  the  two  countries, 
2198. 

GANGES  CANALS 
(See  India) 
area  irrigated  under,  169. 
cost  and  description  of,  169. 

GAS  WELLS 

(See  Aetesian  Wells;  Oil  Wells) 
Restriction  of  the  waste  of  gas  from,  2130. 

"GENEEAL  ASSOCIATION  WEST  OF  SBSIA" 
(See  Italy) 
absence  of  litigation  under,  250. 
government  of,  248. 
operations  under,   247. 
organization  of,  246. 
success  of,  249. 

GENEEAL  LAND  OFFICE 

(See  Seceetaet  or  the  Interior) 
authorized  to  sell  certain  lands,  740. 
by  what  methods  lands  disposed  of  by,  732. 
disposal  of  lands  through  to  individuals,  732-750. 

GENESIS,  BOOK  OF 

reference  to  irrigation,  101. 

GEOLOGICAL  SUEVEYS 

investigations  made  by,  on  the  Great  Plains  to  underground  waters,  2092. 
investigations  made  by,  relative  to  the  movement  of  underground  water, 

2091,  2094. 
investigations  of  artesian  basins  by,  2122. 
State  Board  authorized  to  co-operate  with,  3445. 
State  Engineer  of  Nevada  authorized  to  avail  himself  of  the  works  of, 

2892. 
work  of  selecting  Government  reservoir  sites,  assigned  to,  1681. 
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GEOLOGY 

(See  Aetesian  Basins) 
description  of  geology  of  artesian  basins,  2120,  2121. 
necessary  to  understand  geology  of  the  legiou  where  it  is  proposed  to  drill 
an  artesian  well,  2121, 

GEORGIA 

as  a  rice  growing  State,  427. 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  534. 

supplemental  irrigation  in,  45. 

GERMANY 

forest  growth  in,  63. 

observations  in,  as  to  influence  of  forests  upon  temperature,  71. 

supplemental  irrigation  in,  44. 

GILA  RIVER 

treaty  relative  to  the  navigation  of,  2198.  , 

GLASPORD,  WILLIAM  A. 

opinion  of,  as  to  effect  of  irrigation  upon  climate,  30. 

GOLD 

discovery  of,  in  California,  1038. 

effect  of  discovery  of,  in  California,  1038-1040. 

GOVERNMENT 

mere  user  of  land,  however  long  continued,  gives  no  title  against,  1322. 
under  the  National  Reclamation  Act,  2279. 

may  contract  for  impounding,  storing,  and  carriage  of  water  under  the 

provisions  of  the  National  Reclamation  Act,  2279. 
may  eo-operate  with  other  projects  under  the  Act  of  Feb.  21,  1911, 
2279. 

GRAND  OR  IMPERIAL  CANAL 
(See  China) 
of  China — system  described,  264. 

GRANTEES  OP  GOVERNMENT 

acquired  the  same  right  that  Government  had,  1408. 

right  to  construct  ditches  and  canals  on  private  lands,  1456. 

GRANTS  AND  CONVEYANCES 

grants  and  eonveyances^miscellaneous  subjects: 

appropriation  of  water  as  congressional  grants,  1405-1415. 
by  riparian  rights,  913-924. 

California  theory  of  doctrine  of  appropriation  based  on  grant,  1100. 
264— Kinn.  on  Irr. 
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GEANT8  AND  CONVEYANCES— (Continued) 

construction  of  instrument  of  grant,  2144. 

early  rule  under  the  common  law  for  the  term  for  prescription,  1849. 

grant  presumes  as  to  early  California  possessory  rights,  1060-1063. 

modern  rule  under  the  common,  for  the  term,  for  prescription,  under, 
1849. 

of  riparian  rights,  913-921. 

of  water  rights  acquire  same  form  as  for  real  estate,  1331. 

public,  of  rights  in  private  waters,  914. 

public,  of  rights  in  public  waters,  913. 

right  acquired  by  prescription  presupposes,  1849. 

right  of  purchaser  to  change  use  upon  sale,  1526,  1536. 

right  of  way  through  ditches  of  others  may  be  acquired  by,  1457. 

riparian  owner  may  convey  any  one  or  all  of  his  riparian  rights,  1840. 
as  between  parties  such  a  grant  is  binding,  1841. 

riparian  rights  may  be  severed  from  land  by,  1840. 

riparian  rights  under  California  theory  based  on  grant,  1103. 

theory  of,  emphasized  by  Desert  Land  Act,  1177. 

waters  of  artesian  basins  are  subject  to  grant,  2144. 
private,  of  riparian  rights,  915-924. 

division  of  land  at  water's  edge,  919. 

grants  of  riparian  rights  involving  the  consumption  of  water,  921. 

grants  of  riparian  rights  separate  from  land,  920. 

reservation  of  riparian  rights,  919. 

rights  included  with  the  land,  918. 

rights  of  grantee  limited  to  terms  of  deed,  916. 
when  a  defense  in  actions  for  damages,  3116,  3117. 

grant  or  contract  to  commit  the  act  complained  of,  is  a  perfect  de- 
fense if  properly  pleaded  to  an  action  for  damages,  3116. 

rule  in  Oregon,  3116. 

rule  in  Utah,  3116|. 

GREAT  BASIN 

northern  and  western  part  of  Utah  lies  within,  3588. 
portion  of  Idaho  lies  within,  3347. 
portion  of  Nevada  lies  within,  3438. 

GREAT  BRITAIN 
(See  Teeaties) 
treaty  with,  of  July  4,  1871,  relative  to  the  maintenance  of  navigation  of 

stream  bounding  two  countries,  2197. 
treaty  of  May  13,  1910,  relative  to  the  equal  division  of  the  water  of  the 
St.  Mary  and  Milk  rivers,  2197. 

GREAT  INLAND  LAKES 
classified,  466. 
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GEEAT  LAKES 
(See  Lakes) 
great  inland  lakes  are  public  navigable  waters,  477. 
when  bounding  tvfo  countries  or  nations,  477. 

GEEAT  PLAINS 

large  portion  of  South  Dakota  in  the,  3560. 

of  China,  109. 

of  the  United  States,  1470. 

portion  of  Montana  lies  within,  3401. 

State  of  North  Dakota  within,  3483. 

storage  of  water  can  be  successfully  accomplished  on  portions  of,  1470. 

underground  waters  found  in  great  quantities  in,  2090,  2098. 

underground  waters  of,  simply  running  down  an  incline,  2092,  2098. 

Wyoming  lies  partially  within,  3641. 

GEEAT  SALT  LAKE 

streams  in  the  Great  Basin  flow  into,  3589. 

GEEECE 

early  irrigation  in,  112, 

GEEELEY  COLONY 

first  settlement  of,  406. 

history  and  cause  of  the  settlement,  407. 

Horace  Greeley,  aided  in  the  settlement  of,  407. 

plan  of  association,  408. 

settlement  by,  408. 

settlement  by  in  1870,  408. 

"Union  Colony"  of  Colorado — description  of,  407. 

"GEOUND  WATEES" 

(See  Peecolating  Waters;    Waters) 
popular  name  of,  is  sometimes  given  to  percolating  waters,  2151. 

GUADALUPE  HIDALGO,  TEEATY  OF 

common  law  of  riparian  rights  in  force  in  territory  after,  1045. 

greater  portion  of  the  arid  region  acquired  from  Mexico,  by,  634. 

lands  acquired  under,  813,  991,  994. 

pueblo  rights  acquired  by  cities  and  towns  under,  2591. 

seventh  article  of,  providing  for  the  navigation  of  boundary  rivers,  2198. 

GULCH 

may  be  used  to  conduct  water,  1239. 

may  be  used  to  conduct  water  to  place  of  use,  1459. 
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H. 

HAWAHAN  ISLANDS 

criticism  of  the  Hawaiian  laws,  3337,  3338. 

adverse  and  continuous  user  for  twenty  years  gives  right,  3337. 

laws  based  upon  common  law  of  riparian  rights,  3337. 

no  statute  in  terms  permits  the  appropriation  of  water,  3337. 

right  of  eminent  domain  granted  under  the  Organic  Act,  was  amended 

in  1910,  3338. 
Hawaiian   Islands — miscellaneous  subjects: 
cession  of,  to  the  United  States,  674. 
modem  irrigation  on,  270. 

rule  in,  as  to  measure  of  damages  for  injuries  to  crops,  3136. 
irrigation  in  the  territory,  3337. 

chief  precipitation  is  over  the  mountainous  areas,  3337. 

in  spite  of  the  great  rainfall,  irrigation  is  practiced  to  a  great  extent, 

3337. 
maximum  rainfall  during  the  season  when  the  water  is  not  needed, 

3337. 
method  of  collecting  the  waters  of  the  mountain  areas,  3337. 
principal  crops  growing  upon  the  islands,  3337. 
pumping  plants  on  the  islands,  3337. 
particular  features  of  the  Territory,  3336. 
climate  of  the  islands,  3336. 
description  of  the  islands,  3336. 

islands  exceedingly  mountainous  and  of  volcanic  origin,  3336. 
precipitation  and  rainfall,  3336. 
temperature,  3336. 
statutory  laws  relating  to  waters  and  water  rights,  3338-3345. 

Act  of  the  legislature  of  April  24,  1911,  relative  to  the  exercise  of  the 

right  of  eminent  domain,  3339. 
adjudication  of  water  rights — appeal  in  such  cases,  3344. 
adjudication  of  water  rights — commissioners  and  powers  and  duties  of, 

3340-3342. 
adjudication  of  water  rights — Shearing,  decisions,  and  record  in  such 

cases,   3343,   3344. 
adjudication  of  water  rights — procedure  in  such  cases,  3342. 
appeal  in  the  adjudication  of  water  rights,  3344. 
appropriation  of  water,  3338. 
artesian  wells  on  the  island  of  Oahu,  3345. 
by -the  Act  of  1907,  authority  to  adjudicate  water  rights  vested  in  the 

Circuit  Court  judge,  3340. 
commissioners — duties  and  powers  of,  3340. 
commissioner  originally  vested  with  judicial  powers,  3340. 
decision  and  record  in  the  adjudication  of  water  rights,  3343. 
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HAWAIIAN  IShANDS— (Continued) 

down  to  the  Act  of  legislature,  1907,  commissioners  were  empowered 
to  adjudicate  water  rights,  3340. 

exclusive  right  may  be  acquired  upon  the  long  continued  custom,  pre- 
scription of  by  grant,  3338. 

limitation  of  the  right  of  eminent  domain,  3339. 

most  of  the  existing  water  rights  were  determined  and  adjudicated  by 
commissioners,  3340,  3341. 

no  provisions  which  in  express  terms  gives  the  right  to  appropriate 
water,  3338,  3339. 

powers  and  duties  of  commissioners  to  adjudicate  rights,  3341. 

procedure  before  commissioners  to  adjudicate  water  rights,  3342. 

provisions  of  the  Organic  Act  relative  to  eminent  domain,  3339. 

right  acquired  by  eminent  domain  lapses  when: 

(1)  failure  to  use  water  for  period  of  one  year,  3340. 

(2)  if  the  water  is  used  for  other  than  irrigation  or  domestic 

purposes,  3340. 
right  of  eminent  domain,  3339,  3340. 

right  of  corporations  to  exercise  the  power  of  eminent  domain,  3339. 
riparian  rights  in  the  islands,  8345. 

same  procedure  as  practiced  before  the  Circuit  Judge,  3341, 
taxing  of  water,  3338. 
title  to  right,  3338. 
wasting  from  artesian  wells,  prohibited,  3345. 

HAWLEY,  JUDGE 

definition  and  description  of  the  Arid  Region  Doctrine  of  appropriation, 

1007. 
opinion  as  to  doctrine  of  relation,  1289. 

HEALTH 

atmosphere  carrying  too  much  moisture  is  unfavorable  to,  32. 
atmosphere  too  dry  unfavorable  to,  32. 
damages  for  injury  to,  from  pollution,  2082. 
effect  of  irrigation  upon,  32. 
water  may  be  appropriated  for  ,1201. 

HEARING  OF  ACTIONS 

for  condemnation,  under  power  of  eminent  domain,  1971. 
hearing  by  board  of  commissioners,  1972. 
hearing  upon  question  of  damages  must  be  allowed,  1972. 
question  of  necessity  of  taking,  usually  left  to  the  court  to  decide, 
1972. 
in  determination  of  water  rights  by  boards,  2890-2892, 
rule  in  Nebraska,  as  to  hearings,  2890. 
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HEABING  OF  ACTIONS— (Cojiiirwied) 

rule  In  Nevada,  where  no  hearing  is  provided  for,  2891, 
rule  in  Oregon  as  to  hearings,  2892. 
rule  in  Wyoming  as  to  hearings,  2890. 

statutes  provide  for  a  hearing  by  the  board  of  the  respective  claims, 
2890. 
statutory  adjudication  of  wilter  rights,  2860. 

hearings  may  be  had  before  the  court  or  referee  appointed  by  the 

court,  2860. 
notices  of  hearing  must  be  given  to  all  parties,  2861. 
procedure  by  the  referee,  2860. 

procedure  by  the  court  upon  the  report  of  the  referee,  2861. 
statutes  of  all  the  States  provide  for  the  hearing  of  such  cases,  2861. 
to  adjudicate  water  rights  in  Hawaii,  3343. 

HEAT 

may  be  furnished  by  power  company,  1492. 
water  may  be  appropriated  to  generate,  1199. 

HEREDITAMENTS 

riparian  rights  are,  768. 

riparian  rights  may  be  corporeal  or  incorporeal,  768, 

HERODOTUS 

description  of  irrigation  by,  105. 

HISTORY 

(See  Arid  Region  Doctrine  op  Appeopeiation) 
Arid  Region  Doctrine  of  appropriation — subject  fully  discussed,  1037-1097. 
of  the  regulation  of  water  rates  for  water  appropriated,  2478. 

HISTORY  OF  IRRKJATION 
ancient  irrigation,  102-123. 
Algeria,  110. 
in  Armenia,  102. 
in  Arizona,  102,  114,  123. 
in  Assyria,  111. 
among  the  Aztecs,  10^, 
in  Babylon,  102. 
on  the  Bosphorus,  113. 
in  Carthage,  110. 
in  Central  America,  102,  114, 
in  China,  102,  109,  110. 
in  Egypt,  102,  105,  109. 
in  France,  110,  113. 


INDEX.  4215 

Eeferences  are  to  pages.    Volume  I,  pp.  1-1087;  Volume  II,  pp.  1098-2194; 
Volume  III,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

HISTORY  OF  lEEIGATION— (Con*tnMe<i) 

in  Great  Britain,  113. 

in  Greece,  112. 

ia  India,  102,  110. 

upon  the  island  of  Atlantis,  102. 

in  Italy,  113. 

in  Lombardy,  110. 

in  Mexico,  102,  114,  116. 

in  Nineveh,  102. 

among  the  Nahua  nations,  102,  117-123. 

in  New  Mexico,  102,  114,  123. 

in  Persia,  110. 

in  Peru,  114,  115. 

in  Phoenicia,  110,  111. 

the  Bomans,  112. 

in  Sicily,  110. 

in  Spain,  110,  113. 

among  the  Toltecs,  102. 

in  the  valley  of  Mesopotamia,  102. 
court  opinions  upon,  123. 
durability  of  ancient  works,  124. 

HISTOET  OP  lEEIGATlON  DISTEICT  LAWS 
States  adopting,  2518-2526. 
California,    2518. 
Colorado,  2520. 
Idaho,  2521. 
Kansas,  2521. 
Montana,  2521. 
Nebraska,  2522. 
Nevada,  2523. 
New  Mexico,  2523. 
Oregon,   2523. 
South  Dakota,  2524. 
Texas,  2524. 
Utah,  2524. 
Washington,  2524. 
Wyoming,  2524. 

HITCHCOCK,  ETHAN  ALLEN 
(See  Secketabt  oj'  the  Intebiob)' 
report  as  to  future  irrigation  in  the  United  States,  437. 
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HOMESTEAD  ENTRIES 

applicable  to  the  National  Reclamation  Act,  2234. 

Act  of  April  28,  1904,  relative  to  homestead  entries  in  Nebraska,  2300. 
Act  of  June  22,  1910,  relative  to  making  homestead  entries  on  coal 

lands,  2300. 
additional  entries  may  be  made  under  certain  circumstances,  2302. 
applications  for  entry  anS  procedure  thereunder,  2301. 
cancellation  of  entries  may  be  made:  2303. 

(1)  for  failure  to  comply  with  the  homestead  law  or  cultivate  the 

required  area,  2303. 

(2)  for  failure  to  make  any  two  payments  for  water  rights,  2303. 
commutation  provisions  of  homestead  laws  do  not  apply,  2234,  2243, 

2302. 

contest  of  entries,  2302. 

donation  feature  of  homestead  law,  practically  removed  by  the  Recla- 
mation Act,  2242. 

entries  allowed  only  under  the  homestead  law,  2229,  2301. 

entries  also  subject  to  all  provisions,  limitations,  charges,  terms,  and 
conditions  of  the  Reclamation  Act,  2300. 

final  proof  on  entries  and  procedure  thereon,  2304^2308. 

full  text  of  the  Reclamation  Act,  2250-2255. 

leaves  of  absence  granted  settlers  when  water  not  available,  2277. 

power  of  the  Secretary  of  the  Interior  to  fix  the  area  of  the  farm  unit, 
2268. 
"Enlarged  Homestead  Act,"  2378-2383. 

Act  of  Feb.  19,  1909,  2379. 

Act  of  June  17,  1910,  relating  to  Idaho,  2382. 

cause  of  its  passage,  2378. 

construction  of  the  Act,  2382. 

Dry  Farm  Act,  2378. 
homestead  entries — miscellaneous  subjects: 

Act  of  Feb.  3,  1911,  providing  for  second  homestead  entries,  2350. 

amendments  to,  735. 

in  general  homestead  entries,  737. 

principal  method  of  disposing  of  the  public  lands,  734. 

rights  of  way  for  ditches  and  canals,  must  be  granted  over,  1464. 

i>ule  in  Oalifsrnia,  1464. 

HORSE-POWER 

(See  Mill  and  Power  Rights  ;  Powee  Rights) 
estimated  extent  of,  in  the  United  States,  from  running  water,  1487. 

HOUSE  OR  RESIDENCE 
(See  Caeet  Act) 
requirements  for,  in  Idaho,  Montana,  Oregon,  and  Wyoming,  2415. 
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HUMBOLDT,  FEIEDEICH  HEINRICH  ALEXANDER 
opinion  as  to  influence  of  forests  upon  temperature,  71. 

HUMID  STATES 

irrigation   in,   422. 

irrigation,  as  practiced,  as  supplemental  to  the  rainfall,  422-424. 

12th  census,  1900,  as  to  irrigation  in,  424. 

13th  census,  1910,  as  to  irrigation  in,  425. 

HUMIDITY 

influence  of  forests  upon,  72, 

HYDRAULICS 

(See  Measurement  of  Water) 
one  of  the  most  complex  sciences,  1573. 


ICE 

reasonable  use  of  water  in  cutting,  at  common  law,  843. 

requirement  of  water  used  for  ice  making  is  the  same  as  that  for  drinking 

and  domestic  uses,  2047. 
right  of  the  public  for  skating  on,  555. 
right  to  gather,  on  public  waters,  554. 

taken  from  private  waters  belonging  to  riparian  owners,  949. 
water  may  be  appropriated  for  use  by,  1204. 
water  used  for  ice  making  must  not  be  polluted,  2045. 

IDAHO 

Carey  Act  in: 

amendatory  Act  of  March  27,  1908,  granting  additional  lands  to,  under 

the  Carey  Law,  2392. 
assignments  of  entries  under  the  Carey  Law,  2415. 
charges  for  land  under  the  Carey  Act,  2413. 
lands  may  be  thrown  open  as  construction  proceeds  under  the  Carey 

Act,  2412. 
leave  of  absence  granted  under  the  Carey  Act,  2415. 
married  women  not  permitted  to  file  under  the  Carey  Act,  2412. 
requirements  for  dwelling  house  under  the  Carey  Act,  2415. 
time  within  which  work  of  construction  must  be  begun,  2455. 
'  constitutional  provisions,  3351-3354. 

legislature  to  provide  for  the  maximum  water  rates,  3353. 

preference  uses,  3352. 

priority  in  time  gives  the  prior  right,  3353. 

right  of  eminent  domain  provided  for,  3353,  3354. 
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IDAHO —  ( Continued) 

right  to  collect  rates  or  compensation  for  the  use  of  water,  declared  to 

be  a  franchise,  3351. 
right  to  divert  the  unappropriated  waters  shall  never  be  denied,  3352. 
use  of  water  declared  to  be  a  public  use,  3351. 
criticism  of  the  Idaho  laws,  3^50. 

laws  govern  the  various  phases  of  the  subject,  3350. 
over  all  systems  there  is  a  wise  policy  of  State  control,  3350. 
settlers  are  fully  protected,  3350. 

settlers  may  choose  the  system  which  they  may  prefer,  3350. 
wisdom  of  the  legislature  in  enacting  various  laws,  3350. 
Idaho — miscellaneous  subjects: 

abrogated  common  law,  of  riparian  rights,  872,  1088. 

condemnation  of  preference  rights,  1953. 

decision  relative  to  classification  of  rights,  1387, 

Desert  Land  Law  applies  to,  2345. 

duty  of  water  in,  1598. 

effect  of  Acts  of  1866  and  1870  upon  the  laws  of,  1088. 

effect  of  contracts  entered  into  under  violation  of  others,  2696. 

Enlarged  Homestead  Act  extends  to,  2382. 

example  of  decree  in  awarding  extravagant  amounts  of  water,  1545. 

forest  reservations  in,  can  not  be  created  without  Act  of  Congress,  709. 

has  accepted  the  provisions  of  the  Carey  Act,  2406. 

has  doctrine  of  appropriation,  871,  1088. 

has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 

2842. 
irrigation  by  different  Indian  tribes  in^  451. 
leading  in  Carey  Act  projects,  436. 
question  of  public  use  in,  1927. 

rule  as  to  appointment  of  receivers  for  irrigation  companies,  3042. 
rule  as  to  beneficial  use,  1567. 
rule  as  to  change  of  use  of  water,  1534,  1535. 
rule  as  to  condemnation  of  rights  of  way  through  existing  ditches, 

1948. 
rule  as  to  contracts  that  run  with  the  land,  2730. 
rule  as  to  costs  in  equitable  actions  to  adjudicate  rights,  2827. 
rule  as  to  granting  injunction  against  Beclamation  Service  officer  for 

trespass,  2966. 
rule  as  to  inchoate  rights  in  statutory  adjudication  of  water  rights, 

2866,  2868. 
rule  as  to  measure  of  damages  for  injuries  to  crops,  3139,  3140. 
rule  as  to  parties  in  actions  for  specific  performance  of  contracts, 

3032. 
rule  as  to  process  and  statutory  adjudication  of  water  rights,  2858. 
rule  as  to  the  issuance  of  the  right  of  prohibition,  3034. 
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IDAHO—  (  Continued) 

rule  as  to  the  order  of  public  service  corporations  furnishing  water 

to  consumers,  2706. 
rule  as  to  the  rights  in  waters  of  interstate  streams,  2217. 
rule  as  to  use  of  property  by  land  owner,  2077. 
rule  in,  as  to.  leasing  of  water  rights  without  land,  1835. 
rule  in,  as  to  suppression  of  waste  of  water,  1618. 
rule  in,  as  to  the  appropriation  of  waters  flowing  over  private  lands, 

1130. 
ruling  of  the  court  as  to  constitutionality  for  special  adjudication  of 

water  rights,  2846. 
statute  on  non-user  of  water  working  a  forfeiture,  2022. 
total  dedication  of  waters  by  constitution  and  statute,  646. 
irrigation  districts,  2521. 

constitutionality  repeatedly  upheld  by  the  Supreme  Court,  2521. 

held  to  be  public  corporations,  2528. 

history  of  irrigation  district  laws  in  Idaho,  2521. 

rule  as  to  decree  of  confirmation,  2565. 

rule  of  the  Supreme  Court  for  the  distribution  of  water  by  irrigation 

districts,  2575. 
irrigation  in  the  State,  3348. 

census  report  for  1910  regarding  irrigation  in  the  State,  3349,  3350. 
during  the  last  fifteen  years  Idaho  has  made  great  gains,  3348. 
increase  in  population  during  the  last  decade,  3348. 
organization  of  the  districts  under  the  district  law,  3349. 
work  of  private  enterprises,  3349. 
work  of  the  United  States  Reclamation  Service,  3349, 
particular  features  of  the  State,  3346. 
climate  of  the  State,  3347. 
description  of  the  Snake  Valley,  3347. 
drainage  basins  of  the  State,  3347. 
portion  of  State  lies  within  the  Great  Basin,  3347. 
precipitation  and  rainfall  of  the  State,  3347. 

State  laws  within  the  very  heart  of  the  Rocky  Mountain  Region,  3346. 
temperature  in  the  State,  3347. 
topography  of  the  State,  3346. 
statutory  laws  relative  to  waters  and  water  rights,  3354-3379. 
adjudication  of  existing  rights,  3362-3364. 
administrative  officers,  3356-3359. 
administrative  oflScers — State  Board  of  Irrigation — powers  and  duties 

of,  3356,  3357. 
administrative  officers — ^water  commissioners — their  powers  and  duties, 

3358. 
administrative  officers — water  masters — their  powers  and  duties,  3358, 

3359. 
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all  appropriations  must  be  made  in  conformity  with  the  law  of  State 

control,  3360. 
application  to  appropriate  must  be  made  to  the  State  Engineer,  3360. 
appropriation  of  water,  3360-3362. 
cancellation  of  permits  Jo  appropriate  water,  3362. 
Carey  Act  in  Idaho  and  provisions  for  its  operation,  3372-3374. 
completion  of  appropriation  in  conducting  the  waters  to  the  place  of 

intended  use,  3356. 
condemnation  proceedings  for  rights  of  way,  3365,  3366. 
construction  must  be  completed  within  five  years,  3361. 
corporations — annual  statements  by,  3367. 
corporations — distribution  of  water  to  consumers,  3369-3372. 
corporations — general  powers  and  duties  of,  3367. 
corporations — licenses  required  before  selling  water,  3368,  3369. 
criminal  statutes  relating  to  water  rights,  3378. 
"cubic  foot"  defined,  3356. 

decrees  by  the  court  must  be  made  according  to  the  rights  and  priori- 
ties, 3362. 
' '  domestic  purposes, ' '  defined,  3356. 
duty  of  the  State  Engineer  to  approve  applications  to  appropriate, 

3360. 
engineers — qualifications  of,  3378. 
examination  must  be  by  the  State  Engineer  in  adjudication  of  State 

rights,  3362. 
examination  of  works  by  the  State  Engineer,  3361. 
headgates  and  measuring  devices  must  be  constructed  by  the  owners, 

3359,  3360. 
injuries — statutory   liability   for,    3366,   3367. 
irrigation  district  law  in  Idaho,  3374-3376. 
National  Reclamation  Act — ^provisions  in  aid  of,  3376,  3377. 
navigation — floating  logs  and  timber  upon  streams,  3377,  3378. 
proceedings  for  the  adjudication  of  existing  rights  in  the  State,  3362- 

3364. 
reservoir  rights  in  the  State,  3364. 

rights  of  way — condemnation  proceedings  therefor,  3365. 
riparian  rights  in  Idaho,  3379; 
standard  of  measurement,  3356. 
State  divided  into  three  water  divisions,  3358. 
State  divided  into  water  districts,  3358. 
State  Engineer  prohibited  from  issuing  permits  to  appropriate  water 

from  any  lake  not  exceeding  five  acres  on  private  lands,  3360. 
statutory  rights  of  parties  owning  lands  on  the  banks  of  the  streams, 

3356. 
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IDAHO— (Continued) 

water  rates — duty  of  the  county  commissioners  to  fix,  3364,  3365. 
water  rights  defined,  3354. 
water  rates: 

constitutional  provisions  as  to  the  fixing  of  water  rates,  2483. 

rule  as  to  fixing  of  water  rates,  2490. 

rule  as  to  the  impairment  of  contracts  in  case  of  excessive  water  rates, 

2502,  2504. 
statutes  providing  how  water  rates  may  be  fixed,  2489. 

ILLINOIS 

ownership  of  fresh  water  navigable  rivers  in,  535. 

part  of  Northwest  Territory,  671. 

rule  in,  as  to  natural  and  artificial  uses  of  water  at  common  law,  828. 

supplemental  irrigation  in,  45, 

ILLNESS 

(See  Beasonable  Diligence) 
as  affecting  reasonable  diligence,  1276. 
measure  of  damages  caused  by  sickness  and  inconvenience  from  polluted 

water,  2082. 
rule  in  Nevada,  1276. 

"IMMEDIATE  USE" 
(See  Future  Use;  Storage  op  Watee) 
defined  and  described,  1479, 

IMPLIED  ABANDONMENT 
(See  Abandonment) 
abandonment  will  be  implied  from  the  acts  of  the  owners  when,  1988-1993. 

IMPROVEMENTS 
(See  Sale  and  Alienation  op  Water  Rights) 
of  settlers  may  be  sold  by  parol  upon  relinquishment,  1777, 
rule  in  Montana,  1778. 
water  rights  included  in  the  improvements  of  settlers,  1778, 

mPUEITIES 
(See  Pollution  of  Waters) 
contained  in  water  causing  pollution  depends  upon  the  use  to  which  the 
water  is  put,  2044,  2048, 

INCAS 

early  irrigation  by,  in  Peru,  116, 
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INCOEPOEEAL  HEEEDITAMENT 
(See  Hereditaments) 
easements  for  ditches  and  canals  are,  1461,  1639. 
may  be  acquired  by  prescription,  1849. 
riparian  rights  may  be,  768. 
water  right  is,  1333. 
wrongful  ruling  of  the  earl^California  court,  1334. 

INCEEASE  OF  VOLUME 
(See  Mingled  Waters) 
belongs  to  several  appropriators  respectively  according  to  priority,  1389. 
by  developed  water,  1388. 
by  mining,  1388. 

distribution  of,  between  appropriators,  1388. 
natural,  from  any  cause,  1388. 

INCHOATE  EIGHTS 

as  to  State  lands,  812. 

decrees  as  to  any  statutory  actions  to  adjudicate  water  rights,  2864-2866. 

at  the  time  of  rendition  of  decrees  some  rights  are  inchoate  or  incom- 
plete, 2864. 

conditional  decrees  rendered  as  to  inchoate  right,  2865. 

courts  have  been  at  a  loss  just  what  kind  of  decrees  to  render,  2865. 

final  decrees  upon  the  completion  of  the  right  rendered,  2865. 

inchoate  rights  are  valid  if  law  is  complied  with,  2865. 
doctrine  of  relation,  as  to,  810. 
in  Indian  lands,  810. 
in  mining  claims,  811. 
may  be  abandoned,  1979,  1983-1985. 

abandoned  rights  go  to  junior  claimants  who  have  complied  with  the 
statute,  1984. 

abandonment  for  the  failure  to  use  "reasonable  diligence,"  1984. 

an  inchoate  right  of  one  which  has  not  been  finally  consummated  may 
be  abandoned,  1983. 

immediate  and  express  abandonment  of,  1983. 

rule  in  Colorado  as  to  abandonment  of  inchoate  rights,  1983. 
may  be  sold  and  conveyed,  1765. 

grantor  has  nothing  to  convey  in  case  of  abandoned  right,  1766. 

if  purchaser  complies  with  the  law,  his  right  will  relate  back  to  the  in- 
ception of  the  title  of  his  grantor,  1766. 

it  devolves  upon  purchaser  to  complete  appropriation,  1765. 

priority  of  grantor  will  be  preserved  when,  1766. 

purchaser  will  succeed  to  right  of  priority,  1765. 

rule  in  Colorado,  1765. 

rule  in  Utah,  1766. 
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INCHOATE  EIGHTS— (ContiTOed) 

sale  of  inchoate  right  abandoned  or  forfeited  passes  nothing  to  the_ 

purchaser,  1765. 
there  must  be  something  to  sell,  1766. 

where  the  law  is  complied  with,  priority  is  preserved,  1765. 
of  bona  fide  settlers  upon  the  public  lands,  811. 
of  mere  trespassers,  811. 
owners  of,  may  be  riparian  owners,  810. 

settlers  may  protect,  from  trespass  for  constructing  ditches  and  canals  over 
their  lands,  1724. 

"INDEMNITY  ACT" 

of  early  California,  requiring  miner  to  give  bond  to  agriculturist,  1055. 

INDIA 

division  of  irrigation  works  in,  165. 

minor  works,   166. 

productive  works,  165. 

protective  works,  166. 
India — miscellaneous  subjects: 

administration  of  works — officers  in  charge,  173. 

ancient  irrigation  in,  124. 

ancient  "tanks"  and  reservoirs  in,  110. 

ancient  works  not  so  great  as  more  modern  systems,  110; 

attitude  of  the  government  toward  irrigation,  171. 

beginning  of  irrigation  in,  102. 

canals  of  the  United  Provinces,  169. 

common  law  of  riparian  rights  not  adopted,  1031. 

conditions  and  results  in,  and  this  country  compared,  183. 

construction  of  works — officers  in  charge,  172. 

costs  and  profits  in,  as  compared  with  those  of  United  States,  167. 

departments  of  the  government  in,  172-174. 

expenditure  and  revenue  account,  165-168. 

expense  of  construction  of  irrigation  works  in,  163. 

Ganges  canals,  169. 

government  of,  makes  a  net  profit  on  its  irrigation  works,  168. 

Herbert  M.  Wilson's  estimate  of  amount  expended  upon  irrigation 
works,  164. 

influence  of  forests  upon  climate,  70,  72. 

lessons  to  be  learned  from,  182-184. 

methods  of  irrigation  in,  46. 

modem  irrigation  in,  161-184. 

mountains  of,  161. 

operations  by  the  English  in,  163, 
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INDIA — {Continued) 
•  operations  compared  with  those  under  the  United  States  Eeclamation 

Act,  172. 
opinion  as  to  relation  of  forestry  and  irrigation,  87. 
our  system  for  the  determination  of  water  rights  by  boards  modeled 

somewhat  after  the  laws  of,  2901. 
peculiarities  of  the  country,  161. 
physical  structure  of  the  country,  161. 
precipitation  and  rainfall  of,  162. 
protection  from  famine  in,  166,  183. 
Punjab  canals,  170. 
rivers  of,  162. 

rotation  of  water  in,  as  a  matter  of  economy,  1607. 
Sirhind  Canal,  170. 
use  of  water  for  irrigation  in,  859. 
laws  in,  174-182. 

Bombay  Canal  Acts  of  1879,  1880,  180. 

Burma  Canal  Act  of  1905,  181. 

Northern  India  Canal  and  Drainage  Act  of  1873,  177. 

of  the  Northwest  Provinces — Act  of  1845,  175. 

Punjab  Minor  Canals  Act  of  1905,  181. 

INDIANA 

part  of  Northwest  Territory,  671, 

INDIAN  LANDS 

(See  Indians;  Indian  Eeseevations) 
National  Beelamation  Act,  as  affecting  certain,  2255. 
present  condition  of,  in  the  United  States,  441. 
thrown  open  to  settlement  how,  681. 
under  Carey  Act  projects,  2391. 

Act  of  March  1,  1907,  relative  to  the  Southern  Ute  Indian  Beservation, 

2391. 
Act  of  Feb.  24,  1909,  relative  to  the  Ute  Indian  Beservation,  2392. 
payment  of  $1.25  per  acre  must  be  made  on  Indian  lands  for  fhe 
benefit,  2391,  2392. 

INDIAN  EESEEVATIONS 
(See  Indian  Lands;  Indians) 
Indian  reservations — miscellaneous  subjects: 

Acts  of  1866  and  1870  apply  to,  after  lands  are  thrown  open  for 

settlement,  1653. 
Acts  of  1866  and  1870  relative  to  rights  of  way  over,  do  not  apply, 

1652. 
area  of  forests  in,  62. 
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INDIAN  EESEEVATIONS— (CoraMnwed) 

disposal  of,  by  the  Government,  700. 

grants  for  fifty  years  upon,  under  Act  of  March  4,  1911,  for  the  trans- 
mission and  distribution  of  electrical  power,  1706. 

lands  of,  thrown  open  to  settlement,  681. 

policy  of  the  Government,  to  make  individual  allotments  to,  442,  462. 

reservation  of  water  for  use  on,  658,  659,  2292. 

reservation  of  waters  by  the  Government  for  use  on,  2292. 

reservation  of  power  sites  on,  1490. 

right  of  priority  to  the  use  of  water  must  not  interfere  with,  1361. 

ruling  of  the  Utah  court  of  the  appropriation  of  water  on,  701. 

thrown  open  to  settlement  how,  683. 

waters  reserved  by  the  Government  for  use  on,  can  not  be  appropriated, 
1161,  2292. 
modern  irrigation  on,  441-463. 

by  different  tribes  in  Arizona,  445. 

by  different  tribes  in  California,  448. 
'  by  different  tribes  in  Colorado,  450. 

by  different  tribes  in  Idaho,  451. 

by  different  tribes  in  Montana,  452. 

by  different  tribes  in  Nevada,  455. 

by  different  tribes  in  New  Mexico,  457. 

by  different  tribes  in  Oregon,  458. 

by  different  tribes  in  Utah,  459. 

by  different  tribes  in  Washington,  460. 

by  different  tribes  in  Wyoming,  461. 
National  Reclamation  Act,  and  amendments  thereto  as  affecting  certain, 
2255-2262. 

Act  of  April  21,  1904,  relating  to  the  Yuma  Indian  Eeservation,  2255. 

Act  of  April  21,  1904,  relating  to  the  Colorado  Eiver  Indian  Eeserva- 
tion, 2255. 

Act  of  April  27,  1904,  relating,  to  the  Crow  Indian  Eeservation,  2256. 

Act  of  March  6,  1906,  relating  to  the  Yakima  Indian  Eeservation,  2257. 

Act  of  June  21,  1906,  relating  to  the  alienation  of  Indian  allotted 
lands,  2260. 

Act  of  March  1,  1907,  relating  to  the  Blackfeet  Indian  Reservation, 
2261. 

INDIAN  EIGHT  OF  OCCUPANCY 

United  States  took  subject  to,  676,  679-681. 

INDIANS 

Acts  of  Congress  of  March  3,  1891,  abrogating  treaties  with,  680. 
civilizing  influence  of  irrigated  agriculture  upon,  15. 
effect  of  allotments  of  lands  to,  1181. 
265— KInn.  on  Irr. 
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INDIANS—  ( Continued) 

effect  of  irrigation  upon,  462. 

general  characteristics  of,  442. 

grade  of  Indian  civilization,  1162. 

Indian  agencies  and  Government  schools,  443. 

irrigation  by  different  tribes  in  United  States,  445-462. 

learning  the  ways  of  civili^tion,  1161. 

learning  to  follow  agriculture,  1162. 

National  reclamation  projects  are  aiding,  444. 

present  condition  of  this  Government  regarding,  441. 

principal  factors  in  the  civilization  of,  443. 

report  of  Commissioner  of  Indian  Affairs,  for  year  ending  June  30,  1911, 

442,  463. 
rights  of  in  British  Columbia,  374. 
title  of  occupancy,  676,  679-681,  701. 

to  be  employed  by  the  Beclamatio'n  Service,  v^here  possible,  2261. 
■  treaties  with,  prior  to  1871,  667. 
ultimate  end  of  Government  is  full  citizenship  for,  1162. 

INDICTMENT 

(See  Criminal  Peoseoution) 
conviction  of  a  person  maintaining  a  nuisance  by  polluting  waters  will  not 
bar  a  civil  action,  2084. 

INDIVIDUAL 

effect  of  irrigation  upon,  13. 

lands  taken  up  by  individuals  under  the  Carey  Act,  2409,  2412-2416. 

"personal  liberty"  element  of,  99. 

protection  of  our  forests  by,  98. 

INEVITABLE  ACCIDENT 
(See  Act  of  Gtod) 
as  a  defense  for  the  failure  to  perform  contract,  2747,  2748. 

INFILTEATION  OR  SUB-IEEIGATION 
method  of  irrigation  by,  56. 

INJUNCTIONS 

actionable  injury  to  a  water  right,  2906,  2907. 

before  action  wiU  lie,  there  must  be  an  actual  or  threatened  unlawful 

invasion  of  a  right,  2906. 
distinction  must  be  noticed  regarding  the  rights  of  riparian  proprie- 
tors to  the  undiminished  flow  of  a  stream,  2907. 
fact  that  the  Act  complained  of  is  a  criminal  offense,  does  not  bar  a 
civil  action  for  enjoining  the  same,  2907. 
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INJUNCTIONS— (Contiwed) 

no  set  rule  can  be  made  when  a,  court  of  equity  will  interfere,  2907. 
where  the  act  complained  of  is  under  claim  of  right  an  action  may  be 

brought  for  the  preservation  of  such  right,  2906. 
where  the  injury  in  question  is  to  a  ditch,  canal,  or  other  works  it  may 

consist  of  any  unlawful  act  which  may  result  in  material  injury  to 

such  works,  2906. 
where  the  injury  is  caused  by  the  diminution  of  the  quantity,  it  may  be 

the  result  of  two  acts  or  both :  2906. 

(1)  actual  and  unlawful  diversion  by  another,  2906. 

(2)  injury  to  the  ditch  and  other  works  whereby  their  capacity  to 

divert  is  impaired,  2906. 
where  the  right  is  use  of  water,  invasion  may  be  of  two  kinds :  2906. 

(1)  unlawful  diminution  of  the  quantity,  2906. 

(2)  unlawful  deterioration  of  the  quality,  2906. 

action  for  both  injunction  and  adjudication  of  rights,  2766,  2767,  2907- 

2909. 
an  action  for  protection  against  invasion  also  involves  title  to  the 

right,  2907. 
gist  of  the  action  in  injunction,  2907. 

if  plaintiff  asking  for  injunction  can  not  show  that  he  has  title,  injunc- 
tive relief  will  be  denied,  2907. 
injunction  may  be  granted  in  favor  of  both  parties,  2908. 
injunctive  relief  may  be  granted  to  the  defendant,  2907. 
injunctive  relief  may  be  granted  to  an  intervener,  2907. 
involves  trial  upon  the  issues  as  to  the  respective  rights  of  the  parties, 

2907. 
it  often  happens  that  there  has  been  no  previous  adjudication  of  the 

rights  involved,  2907. 
alternative  or  conditional  injunctions,  2930-2936. 

an  injunction  may  be  granted  in  the  alternative,  2930,  2931. 
conditional  injunction  may  be  granted,  2931. 
examples  in  case  of  laches,  2931. 
examples  of  alternative  injunction,  2930. 
examples  of  conditional  injunction,  2931. 
rule  of  the  Supreme  Court  of  the  United  States,  2931. 
and  actions  to  quiet  title  in  the  same  suits,  2766,  2767. 
rule  in  early  Montana  ease,  2766. 
such  actions  may  be  maintained,  2766. 
appeals  in  such  actions,  3021,  3022. 

any  party  feeling  aggrieved  by  the  decree  may  apipeal,  3021. 
appellate  court  may  affirm,  modify,  or  reverse  the  decree  and  judg^ 

ment,  3021. 
appellate  court  will  not  review  any  questions  except  such  as  have  been 

raised  below,  3021. 
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INJUNCTIONS— (Continued!) 

consideration  of  the  judgment  and  decree  by  the  appellate  court,  3021. 
effect  of  the  decision  of  the  appellate  court  constitutes  the  law  of  a 

case  when,  3022. 
pending  the  appeal,  stay  of  the  injunctive  order  may  be  granted,  3021. 
question  of  final  judgment  from  which  appeal  may  be  taken,  3021. 
statute  and  rules  of  the  appellate  court  must  be  strictly  followed, 

3021. 
theory  of  appellate  case  can  not  be  changed  upon  appeal,  3021. 
appropriator 's  right  to  an  injunction  for  unlawful  diversion,  2931-2936. 
action  for  an  injunction  can  not  be  successfully  maintained  against 

those  who  did  not  cause  the  injury,  2935. 
appropriator 's  right  may  be  protected  from  unlawful  diversion  by  in- 
junction, 2931,  2932. 
cases  where  action  for  injunction  wiU  not  lie,  2936. 
cases  where  injunction  will  be  granted  for  unlawful  diversion,  2934, 

2935. 
if  prior  appropriator  receives  the  water  at  a  point  where  he  can  apply 

the  same  he  can  not  complain,  2935. 
injunction  lies  for  unlawful  interference  after  water  has  been  diverted 

into  the  ditch  or  other  works,  2933. 
injunction  will  be  granted  to  enjoin  the  acts  of  a  junior  appropriator 

from  taking  the  water  of  a  tributary,  2933. 
right  of  injunction  has  been  enforced  since  the  earliest  times,  2932. 
right  of  subsequent  appropriator  to  divert  water  of  prior  appropriator 

and  use  it  for  power,  2936. 
rights  of  subsequent  appropriators  to  the  surplus,  2935. 
rule  of  the  Supreme  Court  of  the  United  States  in  granting  an  injunc- 
tion, 2936. 
contracts — injunctions  against  the  violation  of,  2973. 

cases  where  injunctions  will  lie  to  enforce  contracts,  2973. 
eases  where  injunctions  will  not  lie  toenforee  contracts,  2973,  2974. 
in  certain  cases  action  will  lie  to  enjoin  the  violation  of  contracts,  2973. 
damages — ^injunction  where  no  actual,  are  shown,  2922-2925. 

cases  where  injunction  was  granted  and  where  the  injuries  were  small 

or  nominal,  2924,  2925. 
damages  defined,  2922. 

distinction  between  the  word  damages  and  injuries,  2922. 
injunction  wiU  lie  for  the  wrongful  diversion  of  percolating  water 

without  damages,  2924. 
injuries  defined,  2922. 
injury  to  a  right  is  deemed  irreparable  if  continuance  would  ripen  into 

a  title  by  prescription,  2923. 
injury,  which  if  continued  for  a  certain  time,  would  ripen  into  a 

prescriptive  right  will  be  enjoined,  2923. 
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INJUNCTIONS—  ( Continued) 

more  modern  rule  is  that  riparian  owner  must  show  some  damage,  2924. 

old  common  law  precedents  disregarded  when,  2924. 

old  common  law  rule  that  owner  is  entitled  to  injunction  merely  for 

the  diminution  of  the  flow  has  been  modified,  2923. 
there  may  be  injuries  for  the  invasion  of  a  right  which  can  not  be 

estimated  in  monetary  damages,  2922. 
when  injunctions  will  not  be  granted,  2923. 
when  it  is  not  necessary  to  show  actual  damages,  2923. 
decreed  rights — ^injunctions  to  protect,  2974. 
burden  of  proof  in  such  actions,  2974. 
defense  to  such  actions,  2974. 

injunction  will  lie  to  protect  adjudicated  decreed  rights,  2974. 
such  action  is  to  protect  the  priorities  already  established  and  not  to 

determine  them,  2974. 
decrees  and  judgments,  3008-3020. 

ancillary  to  and  in  aid  of  the  decree,  3017. 

conditional  decree  may  be  entered,  3010. 

costs  may  be  denied  to  the  parties,  3011. 

court  may  make  temporary  injunction  permanent,  3008. 

court  may  dissolve  the  temporary  injunction,  3008. 

court  may  refuse  to  grant  the  injunction,  3008. 

decree  and  injunction  of  the  court  of  one  State  will  be  recorded  with 

full  faith  and  credit  by  the  court  of  another,  3020. 
decree  and  judgment' must  be  definite  and  certain  as  to  the  rights  of 

the  parties,  3009. 
effect  of  judgments  and  decrees,  3016-3018. 
enforcement  of  judgments  and  decrees,  3018. 
in   actions   where   rights   have   been   adjudicated   injunction   is    only 

ancillary,  3016. 
injunction  may  be  dissolved  when  its  object  has  been  wholly  accom- 
plished, 3010. 
judgment   and   decree   is   binding   only   upon   the   parties   mentioned 

therein,  who  must  have  been  parties  to  the  action,  3016. 
judgment  of  the  trial  court  subject  to  review,  reversal,  or  modification 

by  the  appellate  court,  3008. 
mandatory  decree  ordering  the  abatement  of  a  nuisance  should  simply 

order  its  abatement  regardless  of  the  means,  3010. 
party  recovering  in  proceedings  is  entitled  to  his  costs  against  the 

party  losing,  3011. 
person  who  is  not  made  a  party  to  an  action  is  not  bound,  3016. 
proceedings  in  contempt,  3018. 

procedure  in  contempt  where  in  the  nature  of  criminal  proceedings, 
■  3018,  3019. 
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JNTONCTIONS— (Continued) 

proper  proceedings  for  the  violation  of  decree  is  by  contempt  pro- 
ceedings, 3018. 

quantity  of  water  should  be  based  upon  beneficial  use,  3010. 

refusing  to  grant  injunctive  relief  is  not  discretionary  with  the  trial 
court,  3008.  ^ 

rule  by  the  Circuit  Court  of  Appeals  in  the  Salton  Sea  cases,  3019. 

rule  by  the  Supreme  Court  of  Nevada  as  to  contents  or  terms  of 
decrees  and  judgments,  3009. 

rule  in  Idaho  as  to  enforcement  of  decrees,  3020. 

rule  in  Utah  as  to  punishment  for  contempt  of  a  decree  which  was 
functus  officio,  3019. 

upon  final  hearing  the  trial  court  must  render  its  decree  and  judg- 
ment, 3008. 

violation  of  judgments  and  decrees,  3018-3020. 
decrees  and  judgments — balance  of  convenience,  3011. 

authorities  against  the  proposition,  3011-3014. 

authorities  in  favor  of  the  proposition,  3014. 

decisions  by  the  United  States  Circuit  Court  of  Appeals,  3014. 

example  where  riparian  owner  insists  upon  the  undiminished  flow,  3014. 

injury  to  the  Arkansas  Valley  in  Kansas  as  compared  to  the  injury 
of  the  lands  of  Colorado  considered  in  the  case  of  Kansas  v.  Colo- 
rado, 3015,  3016. 

in  order  for  the  court  to  grant  a  permanent  injunction  it  must  be 
proven  that  there  is  a  continuiauce  or  threatened  invasion  of  plain- 
tiff's substantial  and  material  rights,  3013. 

in  the  granting  of  preliminary  injunctions  court  may  govern  its  action 
by  considering  the  balance  of  convenience  between  the  parties,  3013. 

it  has  been  frequently  asserted  that  the  court  should  take  into  con- 
sideration the  balance  of  convenience  and  losses  of  the  respective 
parties,  3011. 

it  is  held  that  there  is  no  principle  to  justify  or  authorize  the  invasion 
of  the  property  rights  of  one  party  to  serve  another  party,  3012, 
.3013. 

number  of  courts  of  the  highest  authority  support  the  contention,  3014. 

one  line  of  authority  holds  that  the  absolute  right  of  property  should 
be  protected,  3011. 

our  conclusions  as  to  balance  of  convenience,  3016. 

rule  adopted  in  California  as  to  riparian  rights,  3013. 

rule  adopted  in  the  case  of  Kansas  v.  Colorado,  3015. 

rule  by  the  Circuit  Court  of  Appeals  in  the  Salton  Sea  cases,  3016. 

there  is  a  direct  conflict  of  authorities  upon  this  proposition,  3011. 

when  in  violation  of  the  Federal  and  State  constitutions,  3011. 
ditch  or  canal  companies  and  their  stockholders  or  consumers — ^injunctions 
as  between,  2971,  2972. 
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Injunctions—  (Continued) 

consumers  may  enjoin  corporation  for  profit  from  selling  water  beyond 
its  capacity,  2971. 

injunctions  are  oftentijaes  granted  to  protect  the  rights  and  regulate 
the  dealings  between  ditch  and  canal  companies  and  their  stock- 
holders or  consumers,  2971. 

injunctions  preventing  the  cutting  off  of  the  supply  of  water  to  con- 
sumers, 2972. 

injunction  will  lie  by  minority  owners  to  prevent  a  corporation  from 
regulating  and  controlling  all  the  waters  of  a  stream,  2972. 

sh.areholderB  in  mutual  ditch  company  may  enjoin  company  from  dis- 
posing of  any  water  to  persons  other  than  to  its  shareholders,  2971. 

usual  remedy  in  such  action  to  compel  the  supply  of  water  is  man- 
damus, 2972. 
ditches  und  other  works  and  easements  therefor,  2955-29G0. 

action  for  injunction  will  lie  to  prevent  the  continuous  or  threatened 
use  of  an  easement,  2955. 

action  will  lie  against  the  interference  in  the  right  of  repairing  ditch 
or  canal,  2956. 

city  owning  an  easement  will  not  be  granted  an  injunction  against 
the  owner  of  the  land  allowing  his  cattle  to  pasture  along  the  ditch, 
■  2956. 

decree  in  favor  of  an  irrigation  district,  2959. 

essentials  necessary  to  maintain  an  action  for  injunction,  2959. 

injunction  against  the  change  of  the  ancient  course  of  a  ditch,  2958. 

injunctions  against  the  interference  with  ditches  and  other  works, 
2957. 

injunctions  relative  to  reservoir  rights,  2960. 

injunctions  will  be  granted  against  the  discharging  of  water  into  the 
ditch  to  the  injury  of  the  owners  thereof,  2958. 

injunction  will  lie  against  acts  of  trespass  upon  a  reservoir,  2960. 

rule  in  Wyoming  in  case  of  invalid  proceedings  in  condemnation,  2957. 

there  must  be  a  continuous  trespassing  upon  the  ditch  or  other  works 
before  injunction  will  lie,  2957. 

when  injunctions  will  be  granted  for  the  interference  with  ditches  and 
canals,  2958,  2959. 

when  injunction  will  not  be  granted  in  such  cases,  2959. 

when  injunction  will  not  lie  to  prevent  the  storage  of  water  in  the 
reservoir,  2960. 
essentials  for  an  injunction,  2912. 

classification  of  essentials,  2912. 

(1)  existence  of  the  right  in  the  party  seeking  relief,  2912-2914. 

(2)  injury  must  be  irreparable,  2912,  2914-2918. 

(3)  there  must  be  an  actual  continuing  injury  to  the  right  or  a 

threat  of  continuance,  2912,  2918,  2919. 
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INJUNCTIONS— (CoJiMw«ed) 

(4)  there  must  be  no  adequate  remedy  at  law,  2912,  2919-2921. 

(5)  there  must  have  been  no  unreasonable  delay  or  laches,  2912, 

2921,  2922. 
essentials — injury  must  be  actual,  continuing,  or  threatened,  2918,  2919. 
general  role  is  that  injunction  will  not  lie  for  the  commission  of  a 

single  trespass,  2918. 
intent  not  acted  upon  is  not  actionable,  2919. 
mere  intention  to  interfere  with  water  rights  is  not  sufficient  grounds, 

2919. 
party  seeking  reUef  must  wait  for  some  hostile  act,  2919. 
party  seeking  relief  must  show  reasonable  grounds  for  fearing  the 

recurrence  of  the  trespass,  2918. 
where  single  act  is  continuous  in  its  nature,  an  injunction  wUl  lie, 

2918. 
essentials — must  be  existence  of  the  right  in  the  party  claiming  relief, 

2913,  2914. 
action  can  not  be  maintained  unless  plaintiff  has  right  to  the  waters, 

2913. 
before  a  court  of  equity  wiU  intervene  there  must  be  the  existence  of 

the  right  in  the  party  seeking  the  relief,  2913. 
court  of  equity  is  bound  to  protect  equitable,  as  well  as  legal,  estates, 

2914. 
injunction  as  against  the  unlawful  diversion  from  a  ditch,  2914. 
injunction  will  be  granted  without  first  trying  title  at  law,  2913. 
maps  and  plats  and  notices  not  sufficient,  2913. 

right  to  injunction  is  not  taken  away  by  an  action  for  damages,  2914. 
there  must  be  the  existence  of  actual  water  rights,  2913. 
water  company  under  contract  to  furnish  city,  will  not  be  prevented 

by  injunction  from  shutting  off  the  water  from  schools,  2913. 
essentials — there  must  be  an  irreparable  injury  to  the  right,  2914-2918. 
action  for  injunction  will  not  lie   unless   the   injuries  are   deemed 

irreparable,  2917. 
action  in  injunction  for  trespass  will  lie  to  avoid  a  multiplicity  of 

suits,  2916. 
cases  where  injuries  not  deemed  irreparable,  2917. 
cases  where  injury  regarded  as  irreparable,  2914. 
injuries  are  irreparable  if  continuance  of  the  invasion  would  ripen 

into  a  right  by  prescription,  2917. 
injury   caused  by  trespass   upon   ditch  which   does   not   destroy  its 

efficiency  and  can  be  easily  repaired,  not  irreparable,  2916. 
leakage  and  seepage  regarded  as  irreparable,  2916. 
not  necessary  that  irreparable  injuries  should  be  capable  of  measure- 
ment as  monetary  damages,  2917. 
overflow  on  lands  regarded  as  irreparable  injury,  2915. 
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INJUNCTIONS—  ( Continued) 

pollution  of  waters  regarded  as  irreparable,  2916. 

rule  in  States  whicli  adhere  to  the  modified  form  of  riparian  rights, 

2915. 
threatened  continuous  trespass  upon  a  reservoir  regarded  as  irreparable, 

2917. 
■when  injury  will  be  regarded  as  irreparable  depends  upon  the  facts 

of  each  particular  case,  2914. 
when  trespass  on  real  property  is  regarded  as  irreparable,  2916. 
essentials — there  must  be  no  adequate  remedy  at  law,  2919-2921. 

examples  where  parties  had  adequate  remedy  at  law,  2919,  2920. 

not  necessary  to  bring  an  action  for  damages  before  the  relief  will  be 

granted,  2921. 
remedy  at  law  must  be  direct,  certain,  and  adequate  to  prevent  an 

injunction,  2920. 
rule  in  California  in  such  cases,  2920. 
'     when  remedy  at  law  not  adequate  to  the  facts  and  circumstances  of 

the  ease,  court  of  equity  will  grant  injunction,  2920. 
where  party  seeking  the  relief  has  adequate  remedy  at  law,  injunction 

will  not  be  granted,  2919. 
essentials — there  must  have  been  laches  in  bringing  the  action,  2921. 

before  one  will  be  granted  injunctive  relief,  it  must  be  shown  that  he 

is  guilty  of  no  laches  or  unreasonable  delay,  2922. 
equity  does  not  encourage  stale  claims  or  give  relief  to  those  who  sleep 

on  their  rights,  2921. 
laches  do  not  depend  entirely  upon  the  lapse  of  time,  2922. 
laches  defined,  2921. 
findings  of  fact  and  conclusions  of  law,  3007,  3008. 

court  must  make  findings  of  fact  and  conclusions  of  law,  3007. 
findings  must  be  consistent  with  each  other,  3007. 

findings  must  support  the  decree  and  judgment  rendered  in  a  case,  3007. 
findings  should  definitely  and  specifically  state  the  rights  of  the  re- 
spective parties,  3007. 
where  question  has  been  submitted  to  a  jury  court  may  adopt  their 

findings  as  expressed  in  their  verdict,  3008. 
flooding  of  lands — injunctions  against  the,  from  ditches  and  other  works, 

2966-2968. 
cases  where  injunctions  will  not  lie,  2968. 
injunctions  in  such  cases  will  not  lie  where  trouble  has  been  corrected, 

2968. 
injunction  will  lie  against  filling  a  reservoir  in  a  leaky  condition,  2967. 
injunctions  will  lie  to  prevent  the  flooding  of  lands,  2966. 
injunction  will  lie  to  restrain  land  owners  on  one  side  from  maintain- 
ing a  levee,  2967. 
rule  in  Idaho,  2968. 
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INJUNCTIONS— (Com*in«ed) 

is  equitable  actions  to  adjudicate  rights,  2838. 

for  violation  of  injunction  party  guilty  of  contempt,  2838. 
permanent  injunction  made  to  enforce  portion  of  the  decree,  2838. 
injunction — ^in  general — classification,  2911. 

decree  operates  against  ap  parties  who  are  duly  served  with  process 

and  against  whom  judgment  was  rendered,  2912. 
injunctions  may  be  divided  into  two  classes,  2911: 

(1)  preventive  injunctions,  2911. 

(2)  mandatory  injunctions,  2911. 

law  does  not  materially  differ  in  eases  of  the  invasion  of  the  water 
right  from  the  invasion  of  other  rights,  2912. 

nature  of  an  injunction  is  one  in  personam,  2912. 
injunctions — ^miscellaneous  subjects : 

actions  for,  allowed  in  lieu  of  condemnation  suits,  1959. 

as  against  the  undiminished  flow  of  a  stream,  1960. 

can  not  compel  service  corporations  to  prevent  the  just  continuattace  of 
water  service,  2709. 

courts  will  enjoin  the  collection  of  excessive  water  rates,  2479. 

estoppel  worked  only  as  to  injunctive  relief,  when,  2040. 

grantee  restraining  majority  owners  in  community  ditch  from  aban- 
doning its  ancient  location,  1999. 

right  of  tenant  in  common  to,  2619,  2621. 

rule  as  to  granting,  for  diminished  flow  in  Western  States,  950-955. 

should  be  refused  when  an  estoppel  has  been  worked,  2194. 

will  be  granted  to  protect  rights  determined  in  statutory  adjudications, 
2881,  2882. 

vrill  be  granted  where  company  contracts  to  furnish  water  beyond  its 
capacity,  2720. 

will  be  issued  to  prevent  the  deprivation  of  water  by  a  public  service 
corporation  operating  under  a  franchise,  2601. 

will  issue  to  enjoin  a  mutual  water  corporation  from  the  issuance  of 
additional  stock  when,  2666. 

will  lie  against  a  water  commissioner  when,  2465. 

will  lie  to  compel  corporation  to  retain  its  ability  to  perform  its  con- 
tracts, 2737. 
jurisdiction  of  courts,  2975-2982. 

complaint  must  show  essentials  necessary  covering  the  subject  matter 
of  the  suit,  2978. 

diversity  of  citizenship  must  be  bona  fide,  2976. 

due  process  must  be  served,  2978. 

duty  of  the  court  to  dismiss  for  want  of  jurisdiction,  2978. 

person  and  subject  matter,  2978,  2979. 

question  of  settling  and  adjudicating  water  rights  involves  no  Federal 
question,  2979. 
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INJUNCTIONS—  (CoTitinued) 

rule  in  California  that  defendant  may  transfer  action  to  county  where 

property  is  situated,  2975. 
rule  in  Colorado  as  to  jurisdiction,  2975. 
rule  in  Utah  as  to  jurisdiction,  2975. 
rule  in  Wyoming  as  to  jurisdiction,  2975. 
venue  of  such  actions,  2975. 
when  cases  of  Federal  questions  arise,  2977. 
where  controversy  is  between  two  States  Supreme  Court  of  the  United 

States  only  has  jurisdiction,  2977. 
where  the  action  for  injunction  is  combined  with  action  to  adjudicate 

right,  it  must  be  commenced  in  the  proper  county,  2975. 
where  the  action  is  simply  for  an  injunction  it  is  not  required  that  the 

action  be  commenced  in  the  county  where  the  property  is  situated, 

2975. 
where  there  is  actual  diversity  of  citizenship  and  other  elements,  actions 

may  be  brought  in  the  Federal  Court,  2976. 
mandatory  injunctions,  2928. 

court  may  order  the  removal  of  a  dam  or  other  means  of  diversion, 

2929. 
court  may  order  the  removal  of  dams,  embankments,  or  dikes  which 

cause  the  flooding  of  lands,  2929. 
in  rare  cases  mandatory  preliminary  injunctions  are  issued,  2928,  2929, 

2930. 
mandatory  injunctions  are  granted  ordering  the  abatement  of   nui- 
sances, 2928. 
right  of  the  party  must  be  equal  and  certain,  2929. 
rule  in  Arizona,  as  to  temporary  mandatory  injunctions,  2930. 
such  injunction  may  order  a  party  to  place  a  wier  or  measuring  box 

in  a  stream,  2928. 
navigable  capacity  of  waters — ^injunctions  protecting,  2970,  2971. 

actipn  for  injunction  will  lie  to  protect  the  navigable  capacity  of 

waters,  2970. 
before  such  action  can  be  maintained,  the  stream  must  in  fact  be 

navigable,  2970. 
proof  in  such  actions,  2971. 
where  a  private  citizen  is  specially  injured  he  may  maintain  an  action, 

2971. 
where  the  general  public  only  are  injured,  the  proper  party  is  some 

State  or  public  official,  2970. 
nuisances,  abatement  of,  by  means  of  injunctions^  2960-2963. 

as  general  rule  injunction  will  not  be  granted  unless   trespateer  is 

insolvent,  2965. 
cases  of  specific  nuisances  which  courts  will  abate,  2962-2964. 
definition  of  mixed  nuisances,  2961. 
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INJUNCTIONS— (Continued) 

definition  of  nuisances,  2960. 

definition  of  private  nuisances,  2960. 

definition  of  pubUe  nuisances,  2961. 

in  case  of  private  nuisance,  proper  party  plaintiff  is  the  party  in- 
juriously affected,  2961. 

in  ease  of  public  nuisance,  party  plaintiff  is  some  public  officer,  2961. 

in  general  either  public  or  private  nuisances  may  be  abated  by  either 
preventive  or  mandatory  injunctions,  2964. 

when  a  private  person  may  maintain  an  action  against  a  public  nui- 
sance, 2961. 

where  nuisance  has  been  abated  before  action,  court  will  refuse  in- 
junction, 2964. 
parties  to  such  actions,  2979-2985. 

all  persons  or  companies  interfering  with  rights  of  plaintiff  may  be 
made  parties  defendant,  2983. 

any  one  who  has  a  legal  or  equitable  claim  to  the  rights  invaded,  may 
maintain  the  action  as  party  plaintiff,  2979. 

as  general  rule  all  persons  using  water  from  the  same  stream  should 
be  made  parties  to  such  actions,  2983. 

defect  of  parties  plaintiff  must  be  raised  by  demurrer  on  action,  2982. 

ditch  or  canal  company  may  maintain  an  action  to  protect  the  rights 
of  its  stockholders,  2981. 

holder  of  the  equitable  title  may  maintain  an  action,  2982. 

landlord  may  maintain  an  action  in  his  own  name,  2982. 

mortgagee  may  maintain  an  action,  2982. 

one  tenant  in  common  may  also  sue  another  tenant  in  common,  2981. 

one  tenant  in  common  may  sue  alone  to  protect  the  common  rights, 
2981. 

parties  defendant,  in  such  actions,  2983. 

rule  in  Colorado  in  cases  between  two  ditch  companies  that  consumers 
need  not  be  made  parties  defendant,  2984. 

rule  where  action  is  at  law  for  damages  and  for  an  injunction  as 
parties  plaintiff,  2980. 

stockholders  and  consumers  may  maintain  an  action  against  the  com- 
pany for  an  invasion  of  their  rights,  2981. 

tenants  in  common  may  join  together  as  parties  plaintiff,  2980. 

tenant  may  maintain  an  action  in  his  own  name,  2981. 

where  action  is  for  injunction  simply,  several  owners  may  maintain  an 
action  as  parties  plaintiff,  2979. 

who  may  maintain  an  action  as  parties  plaintiff,  2979-2982. 
pleadings  in  such  actions,  2985-3001. 

allegations  necessary  by  riparian  owners,  2988. 

allegations  necessary  in  complaint,  2985. 
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INJUNCTIONS— (ConitTMied) 

allegations  of  cross-eomplaint  must  be  germane  to  the  subject  matter 

set  up  in  the  complaint,  2998. 
amendments  to  pleadings  in  such  actions,  2999-3001. 
amendments  to  pleadings  largely  in  the  discretion  of  the  trial  court, 

2999. 
answer  in  such  actions,  2990. 
answer  to  cross-complaint  in  such  actions,  2998. 
complaint,  petition,  or  bill,  2985-2990. 
complaint  where  title  to  property  is  based  upon  appropriation,  2985- 

2996. 
cross-complaint  or  cross  bUl  in  such  actions,  2996-2998. 
defense  that  the  water  would  not  reach  the  plaintiff  in  any  event  must 

be  especially  pleaded,  2995,  2996. 
defendant  may  set  *up  as  many  defenses  to  the  plaintiff 's  complaint 

as  he  may  have,  3000. 
defendant  may  set  up  by  way  of  cross-complaint  or  cross-bill  any 

claim  that  he  may  have  to  the  rights  in  question,  2997. 
former  decrees  should  be  pleaded,  2996. 
in  order  to  have  the  rights  determined  between  themselves,  defendants 

must  plead  such  rights,  2998.. 
intervention  in  such  actions,  2999. 

laches  or  unreasonable  delay  must  be  especially  pleaded,  2995. 
not  necessary  for  plaintiff  to  set  out  his  deraignment  of  title,  2987. 
persons  who  are  not  made  parties  to  the  suit  may  intervene  when,  2999. 
plaintiff  in  his  amended  complaint  can  not  depart  from  his  original 

cause  of  action,  ,3000. 
pleading  affirmative  defenses  in  such  actions,  2991. 
pleading  necessary  in  action  to  enjoin  interference  with  ditches  and 

canals,  2989. 
prescription  as  a  defense  in  such  actions  may  be  pleaded  how,  2993. 
proper  grounds  for  cross-complaint,  2997,  2998. 
reply  in  such  aetiong,  2998. 
rights  between  several  plaintiffs  can  not  be  determined  unless  they 

plead  their  rights  inter  se,  2990. 
rights  of  third  persons  can  not  be  set  up  unless  they  are  brought  into 

court,  2992. 
rights  of  plaintiffs  must  be  set  forth  with  great  particularity,  2985. 
riparian  owner  must  plead  the  ownership  of  the  land  next  the  stream 

and  the  obstruction  of  his  flow,  2988. 
rule  in  California  as  to  amending  pleading,  3000. 
rule  in  California  as  to  pleading  by  riparian  owners,  2988. 
rule  in  Texas  as  to  pleading  the  necessity  for  irrigation,  2987.. 
rule  in  Washington  that  custom  of  miners  need  not  be  pleaded,  2987. 
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INJUNCTIONS— (CoMiTOMed) 

rule  of  the  Supreme   Court   of   the   United   States   as   to   amending 

pleading,  3001. 
what  are  not  good  defenses  in  such  actions,  2992,  2993. 
what  may  be  pleaded  as  defenses  in  such  action,  2991,  2994. 
when  pleading  may  be  amepded,  3000. 
pollution  of  waters — remedy  against,  2075-2080. 
all  the  essential  facts  must  exist,  2075. 
clear  showing  must  be  made  that  there  is  an  urgent  necessity  before 

a  pre-emptory  writ  will  issue,  2077. 
conduct  of  legitimate  business  will  not  be  enjoined  from  the  acts  caus- 
ing the  pollution,  2079. 
court  to  consider  the  merits  of  the  respective  rights,  2078. 
decree  of  injunction  should  grant  no  greater  reUef  than  is  necessary, 

to  put  an  end  to  the  pollution,  2078.      * 
injunction  will  be  issued  where  the  debris  tends  to  fill  up  the  bed  of 

the  stream,  2077. 
issuance  of  injunctions  depends  upon  the  real  equities  as  shown  by  the 

facts  and  eireumstanees  of  each  particular  case,  2078. 
it  must  be  shown  that  the  acts  causing  the  injury  are  a  real,  material, 

and  substantial  invasion  of  plaintiff's  rights,  2075. 
it  must  be  shown  that  the  injuries  are  in  their  nature    irreparable, 

2076. 
it  must  be  shown  that  the  injuries  are  liable  to  continue,  2076. 
it  must  be  shown  that  there  is  not  adequate  remedy  at  law,  2076. 
no  action  will  lie  by  municipality  to  enjoin  a  reasonable  pasturage  of 

cattle  upon  the  owner's  land,  2078.  , 

pasturage  does  not  differ  from  that  in  other  actions,  2075. 
rule  in  Idaho  as  to  the  use  and  enjoyment  of  owner's  property,  must 

not  be  injurious  to  the  rights  of  others,  2077. 
rule  in  Oregon  as  to  the  converse  of  the  right  of  injunction,  2077. 
practice  in  actions  brought  for  injunctions,  3001-3003. 

action  for  damages  is  one  at  law,  3002.  _ 

better  practice  is  for  the  judge  alone  to  decide  the  equitable  features, 

3002. 
court  may  in  its  discretion  consolidate  causes  of  action,  3003. 
equitable  features  in  mixed  actions  are  for  the  court  alone,  3002. 
in  mixed  actions  for  injunctions  and  damages  generally  a  jury  is 

required,  3002. 
practice  in  mixed  causes  of  action,  3001,  3002. 
practice  prescribed  by  the  code  must  be  strictly  followed,  3001. 
rule  in  California  as  to  practicing  in  mixed  actions,  3003. 
submission  of  equitable  features  to  a  jury  as  advisory  only,  3002. 
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INJUNCTIONS—  ( Continued) 
proof — burden  of,  3003-3007. 

in  jurisclietions  where  it  is  not  necessary  to  plead  local  customs  of 

miners,  it  is  not  necessary  to  prove  them,  3006. 
it  devolves  upon  the  plaintiff  in  the  first  instance  to  establish  a  prima 

fade  case,  3003,  3004. 
it  is  sufficient  if  enough  facts  are  proven  to  make  a  ease  although 

other  allegations  are  not  proven,  3006. 
plaintiff  making  out  the  prima  facie  case,  the  burden  is  then  cast 

upon  the  defendant  to  show  that  he  is  entitled  to  his  claim,  3004. 
proof  necessary  in  certain  actions,  3004. 
■     proof  should  conform  to  the  pleadings,  otherwise  there  will  be  a  fatal 

variance,  3005. 
rule  in  Texas  as  to  the  burden  of  proof  that  irrigation  is  unnecessary, 

3007. 
when  the  burden  of  proof  is  upon  the  defendant,  3004,  3005. 
protection  of  rights  by — subject  discussed,  2904-3022. 

action  for  both  injunction  and  adjudication  of  right,  2766,  2767,  2907- 

2909. 
action  for  both  injunction  and  damages,  2909-2911. 
actionable  injury  to  a  right,  2906,  2907. 
appeals  in  injunction  cases,  3021,  3022. 
appropriator 's  right  to  an  injunction  for  unlawful  diversion,  2931- 

2936. 
conditional  injunctions,  2931. 

contracts — injunction  against  the  violation  of,  2973,  2974. 
decreed  rights — injunctions  to  protect,  2974. 
decrees  and  judgments — effect  of,  3016-3018. 
decrees  and  judgments — enforcement  of,  3018-3020. 
decrees  and  judgments — ^in  general,  3008-3010. 
decrees  and  judgments — ^balance  of  convenience,  3011-3016. 
decrees  and  judgments — ^violation  of,  3018-3020. 
essentials  of  the  right  of  an  injunction,  2911,  2912. 
findings  of  fact  and  conclusions  of  law,  3007,  3008. 
flooding  of  lands — injunctions  against,  2966-2968. 
in  general,  2911,  2912. 
injunction  against  the  interference  with  ditches  and  other  works,  2957- 

2959. 
injunctions  against  the  interference  with  easements,  2955,  2956. 
injunctions  against  unlawful  diversion  of  subterranean  waters,  2950- 

2954. 
injunctions  between  ditch  companies  and  their  stockholders  or  con- 
sumers, 2971,  2972. 
injunctions  in  the  alternative,  2930. 
injunctions  relating  to  reservoir  rights,  2960. 
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INJUNCTIONS—  {ContiriAied) 

injunction  where  no  actual  damages  are  done,  2922-2925. 

injury  must  be  actual,  continued,  or  threatened,  2918,  2919. 

jurisdiction  of  courts — person  and  subject  matter,  2978,  2979. 

jurisdiction  of  courts — venue,  2975-2977. 

mandatory  injunctions,  2928-2930. 

must  be  the  existence  of  tbe  right  in  the  party  claiming  relief,  2913, 

2914. 
navigable  capacity  of  waters — ^injunction  protecting,  2970,  2971, 
nuisances — abatement  of  by  injunctions,  2960-2964. 
parties  to  such  actions,  2979-2985. 
pleadings — amendments  to,  2999-3001. 
pleadings — answer — defense,  2990-2996. 
pleadings — defense — cross-complaint  or  cross-bill,  2996-2998. 
pleadings — ^intervention,  2999. 

pleadings — reply — answer  to  cross-complaint,  2998,  2999. 
practice  and  procedure  in  actions  brought  for  injunction,  3001-3003. 
proof— burden  of,  3003-3007. 

restraining  orders  or  preliminary  injunctions,  2925-2928. 
right  of  riparian  owner  to  injunction  against  negligent  logging,  2954, 

2955. 
riparian  owner's  right  to  injunction  for  diminution  of  quantity,  2931- 

2950. 
scope  of  subject  discussed,  2905. 
surface   water — ^injunctions   against  turning   of,   upon  the   lands   of 

others,  2968-2970. 
there  must  be  an  irreparable  injury  to  the  right,  2914-2918. 
there  must  be  no  adequate  remedy  at  law,  2919-2921. 
there  must  have  been  no  laches  in  the  bringing  of  the  action,  2921, 

2922. 
trespass  on  land — injunctions  against,  2964-2966. 
restraining  orders  or  preliminary  injunctions,  2925-2928. 

court  may  modify  the  terms  of  temporary  injunction,  2927,  2928. 
granting  of  preliminary  injunctions  is  largely  in  the  discretion  of  the 

trial  court,  2925. 
riparian  owner's  right  to  injunction  against  negligent  logging,  2954,  2955. 
injunctions  against  such  operations  wiU  lie  when,  2954,  2955. 
rule  in  California  that  riparian  owner  must  show  some  damage  in 
order  to  restrain  upper  owner,  2955. 
streams  capable  of  f  oating  logs  and  timber  to  market  are  deemed 

navigable,  2954. 
such  operations  must  be  carefully  conducted,  2954. 
riparian  owner's  right  to  injunction  for  diminution  of  quantity,  2937-2950. 
diflficulties  where  both  rules  of  law  are  enforced,  2937. 
modification  of  the  common  law  in  the  Western  States,  2937. 


INDEX.  4241 

References  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

INJUNCTIONS— (Continued) 

rule  may  now  be  regarded 'that,  2937: 

(1)  all  the  waters  of  this  Western  country  are  for  some  bene- 

ficial use  or  purpose,  2937. 

(2)  right    of    riparian    owner    to    maintain    injunction    depends 

largely  upon  the  use  to  which  he  applies,  2937. 

eases  where  water  eould  not  be  used  on  the  land,  2949. 

construction  of  the  common  law  rule  by  the  California  court,  2939. 
2942. 

courts  now  loath  to  grant  equitable  relief  on  behalf  of  the  riparian 
proprietor  on  account  of  the  mere  undiminished  flow  of  the  stream, 
2943. 

criticism  of  the  Kansas-Colorado  case  by  the  Oregon  court,  2944. 

distinction  between  the  earlier  and  later  decisions,  2942. 

inconsistencies  in  the  California  ruling,  2939-2942,  2945. 

more  modern  rule  of  the  Western  States  as  to  riparian  owner's  right 
without  use,  2942-2946. 

riparian  owner  must  show  damages  to  entitle  him  to  injunction,  2943. 

riparian  owner's  right  without  use  to  injunction  against  diversion  or 
use,  2938,  2942. 

riparian  owner's  right  to  protection  for  future  use,  2949,  2950. 

riparian  owner  should  be  given  reasonable  time  within  which  to  apply 
the  water,  2950. 

riparian  owner  will  not  be  aided  by  the  court  of  equity  to  insist  upon 
the  undiminished  flow  of  streams  without  use,  2937,  2938. 

riparian  owner  with  use  has  a  right  to  injunction  for  unlawful  diver- 
sion, 2946-2949. 

rule  in  California,  2937,  2938. 

rule  in  Texas  as  to  right  of  riparian  owner  with  use,  2948,  2950. 

rule  of  the  Supreme  Court  of  the  United  States  in  the  case  of  Kansas 
V.  Colorado,  2944. 

rule  under  the  old  California  cases,  2938,  2939. 

Western  States  have  considerably  changed  their  attitude,  2942. 
subterranean    waters — ^injunctions    against    unlawful    diversion    of,    2950- 
2954. 

common  law  rejected  in  California  as  inapplicable,  2952. 

injunctions  in  cases  of  artesian  basins,  saturated  strata,  and  percola- 
tions, 2951. 

in  these  jurisdictions  which  follow  the  rule  of  correlative  rights  in- 
junctions will  lie  for  the  diversion  of  the  water  of  subterranean 
basins,  2952. 

proof  as  to  the  identity  of  the  stream  from  which  the  diversion  is 
made,  2951. 

right  of  injunction  to  percolation  depends  upon  the  ruling  of  the  law 
adopted  by  the  respective  States,  2951. 
266— Klnn.  on  Irr. 
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INJUNCTIONS—  (Contwwed) 

rule  in  case  of  Katz  v.  Walkinshaw,  2952. 

showing  necessary  upon  the  party  seeking  the  injunction,  2953. 

where  courses  are  known  and  defined,  rights  do  not  differ  materially 
from  such  actions  for  the  diversion  of  the  waters  of  surface  streams, 
2950. 
surface  water — injunctions  fro^i  turning,  upon  the  lands  of  others,  2960, 
2969. 

injunction  will  lie  for  the  invasion  of  such  rights,  2969. 

owner  of  upper  lands  not  permitted'  by  construction  of  works,  to  turn 
surface  waters  on  the  lands  of  his  neighbors,  2969. 

prescriptive  right  to  discharge  surface  water  upon  the  lands  of  an- 
other, 2969. 
trespass — injunctions  against : 

cases  where  injunction  will  be  granted  for  trespass,  2965. 

in  eases   involving  trespass,   right   of  injunction   will   sometimes   be 
granted  to  prevent  multiplicity  cf  suits,  2964. 

injunction  will  be  granted  to  prohibit  the  continuance  of  acts  which 
obstruct  the  land  owner  in  the  free  use  of  his  rights,  2965. 

injunction  will  lie  against  the  National  Beclamation  Service  for  tres- 
pass, 2966. 

statement  by  the  Utah  court  as  to  right  of  injunction  for  trespass, 
2964. . 

there  must  be  something  particular  or  special  before  action  will  lie  for 
trespass,  2965. 

when   a   private   person   may   maintain   an   action   against   a   public 
nuisance,  2961. 

where  remedy  at  law  is  adequate,  injunction  will  not  be  granted,  2965. 

INJUEIES 
(See  Damages) 
distinction  between  the  words  "injuries"  and  "damages,"  2922. 

definition  of  injuries,  2922. 

definition  of  damages,  2922. 
-injunctions,  2906. 

actionable  injuries  to  rights,  2914. 

definition  of  damages,  2922. 

definition  of  injuries,  2922. 

distinction  between  injuries  and  damages,  2922. 

injury  must  be  actual,  continuing,  or  threatened,  2914. 

injunctions  where  no  actual  damages  are  shown,  2922. 

there  must  be  an  irreparable  injury  to  the  right,  2914. 
measure  of  damages  for,  from  pollution,  2080-2084. 
statutory  liability  for,  in  Idaho,  3366,  3367. 

to  a  water  right  can  not  be  proved  under  a  count  for  an  injury  to  a  ditch, 
or  the  reverse,  1784. 


INDEX.  4243 

References  are  to  pages.     "Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  III,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

IN  JUEIES-r  (  Continued) 

to  rights — an  action  for  damages  therefor — subject  discussed,  3052-3146. 
caused  by  the  breakage  or  leakage  of  works,  3069-3085. 
for  breach  of  contract  to  furnish  water,  3066-3069. 
for  flooding  lands  from  overflow  and  leakage  from  works,  3085-3090. 
for  flooding  lands  with  the  interference  of  the  flow  of  surface  waters, 

3092-3096. 
for  flowage  or  backing  up  of  water,  3090-3092. 

for  the  failure  to  furnish  water  under  duty  imposed  by  law,  3065,  3066. 
for  the  unlawful  diversion  of  subterranean  waters,  3063,  3065. 
from  logging,  3098,  3099. 

measure  of  damages  for  injuries  to  rights,  3031-3045. 
to  ditches  and  other  works,  3096-3098. 
to  prior  appropriator  for  unlawful  diversion,  3054-3056. 
to  riparian  owners  for  unlawful  diversion,  3056-3063, 

INLAND  WATERWAYS  COMMISSION 

authority  to  investigate  navigation  conditions,  20, 

IN  PAIS 
(See  Estoppel) 
estoppel  by  matter,  2032. 

as  applied  to  water  rights,  2034, 

definition  of,  2032. 

discussion  of,  2032-2041. 

essentials  of,  2034. 

has  its  foundation  in  fraud  in  its  most  general  sense,  2032. 

riparian  owner  estopped  when,  2041. 

silence  amounting  to  consent  will  not  work  an  estoppel,  2037, 

INSTRUCTIONS  TO  JURY 
(See  Damages) 
in  actions  for  damages,  3128,  3129. 

beginning  of  instruction  by  the  court,  3128. 

measure  of  damages  are  for  consideration  of  the  jury  under  proper 

instructions,  3128. 
what  instructions  may  or  may  not  be  given,  3128, 

INTENTION 

(See  Abandonment;  Appropriation  op  Water) 
enters  into  the  question  of  abandonment  of  rights,  1979-1983. 
abandonment  is  always  a  question  of  fact,  1980. 
concurrence  of  the  acts  with  the  intent  will  work  an  abandonment, 

1980. 
in  order  to  work  an  abandonment  there  must  be  an  intention  upon 
•  the  part  of  the  owner  to  forsake  or  desert  the  right,  1979. 
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INTENTION—  (ContireMed) 

iutent  of  the  owner  must  govern  also  in  eases  of  abandonment  of 
ditches  and  canals,  1995. 

right  can  not  be  retained  by  mere  assertion  not  to  abandon,  1982. 

rule  in  Washington,  as  to  intent,  1983. 

there  must  be  a  concurrence  of  the  acts  of  the  party  charged  with  his 
intent  to  abandon,  1980. 

there  must  be  some  action  of  the  law  and  an  intent  to  abandon,  1980. 
intention — ^miscellaneous  subjects : 

defined,  1220. 

evidences  of,  1219. 

notice  of  intention  to  appropriate  water,  1222. 

of  parties  to  contracts — how  ascertained,  1627. 

quantity  of  water  limited  by  intention  of  appropriator,  1552. 

to  apply  water  to  beneficial  use,  an  essential  element,  1216. 
,  without  intention  to  apply  water  to  beneficial  use,  no  valid  appropria- 

-tion  is  made,  1216. 

without  physical  demonstration,  notice  is  not  sufficient,  1219. 
may  be  to  apply  water  for: 

agricultural  purposes,  or  for  any  other  useful  or  beneficial  use,  1218. 

domestic  purposes,  1218. 

horticultural  purposes,  1218. 

manufacturing  purposes,  1218. 

milling  purposes,  1218. 

mining  purposes,  1218. 
of  parties  as  affecting  sale  of  appurtenances,  1790,  1793. 

burden  of  proof  in  such  cases,  1794. 

deeds  construed  how,  1791. 

intention  of  grantor  governs,  1790. 

intention  of  parties  as  to  appurtenances  where  deed  is  silent,  1793. 

question  of  consideration  as  affecting  intention  of  grantor,  1795. 

INTERMEDIATE  APPROPBIATIONS 

(See  Appeopbiation  of  Waters;  Subsequent  Appeopeiatoes ;  Inteevening 
Appeopeiatoes) 
may  be  made  between  time  of  inception  of  the  prior  appropriator  and  its 
consummation,  1374. 

INTERNAL  IMPROVEMENTS 

construction  of  reservoirs  by  State  are,  557. 
development  of  a  system  of  irrigation  a  work  of,  1920. 
donation  of  lands  to  railroads  for,  726,  727. 

donation  to  States  of  public  lands  under  the  Carey  Law  are  in  the  nature 
of,  2385. 
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INTERNAL  IMPROVEMENTS— (Cowtmued) 
grants  for,  728. 

grants  always  subject  to  pre-existing  rights,  728. 
in  aid  of  building  wagon  roads,  728. 
in  aid  of  improvement  of  river  navigation,  728. 
in  aid  of  the  construction  of  levees  and  drains,  728. 

INTERNATIONAL  BOUNDARY  COMMISSION 
(See  Commissions) 
of  this  country  and  Mexico,  2200-2203. 

powers  and  authority  of  commission,  2201,  2202. 

INTERNATIONAL  CONTROL 
(See  International  Waters) 
control  of  international  waters  is  by  treaties  between  this  and  adjoining 
countries — subject   discussed,    2195-2209. 

INTERNATIONAL  LAW 

division  of  interstate  waters  involves  no  question  of,  2225. 

construction  of  article  1,  section  10,  of  the  Constitution  of  the  United 

States,  2225. 
judicial  power  the  only  means  of  adjusting  rights  to  waters  of  inter- 
state streams,  2225. 

INTERNATIONAL  WATERS 

ittternational  waters — ^miscellaneous  subjects : 

controversies  may  be  settled  between  two  States  by  an  original  action 

brought  in  the  Supreme  Court  of  the  United  States,  2196. 
each  country  must  concede  the  rights  of  the  other  and  the  rights  of  its 

citizens,  2196. 
growing  demand  for  the  further  use  of  water  has  made  the  question 

one  of  international  importance,  2196. 
law  governing  has  been  developed  within  the  last  few  years,  2195. 
little  attention  paid  to  such  waters  at  an  early  date,  2196. 
may  be  appropriated  when,  1157. 

rights  in  international  streams  should  finally  be  fixed  by  treaties,  2196. 
should  be  no  unregulated  scramble  for  the  use  of  the  waters,  2196. 
two  independent  and  sovereign  nations  have  a  different  standing  in 

respect  to  each  other  than  have  two  States,  2196. 
two  independent  and  sovereign  nations  may  result  to  force  to  settle 

rights,  2196. 
usual  method  as  to  settling  controversies  in  international  streams  is  by 

negotiations  leading  up  to  treaties  between  the  countries,  2196. 
treaties  with  Great  Britain,  relative  to,  2197,  2198. 

protests  of  Canada  filed  against  the  diversion  of  the  waters  from  Lake 

Michigan,  2198. 
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INTEENATIONAL  WAT'EB.S— (Continued) 

treaty  of  May  13,  1910,  relative  to  the  equitable  division  of  the  waters 

of  the  St.  Mary  and  Milk  rivers,  2197,  note, 
treaty  proclaimed  July  4,  1871,  relative  to  the  navigation  of  streams 

bounding  the  United  States  and  Canada,  2197. 
treaties  with  Mexico,  relative  to,  2198-2209. 

Act  of  Feb.  25,  1905,  ameftling  National  Eeclamation  Act,  passed  for 

the  purpose  of  carrying  into  effect  the  terms  of  the  proposed  treaty 

of  May  21,  1906,  2209. 
all  differences  must  be  referred  to  international  commission,  2200. 
conditions  leading  to  treaty  of  May  21,  1906,  2203. 
construction  of  the  Secretary  of  the  Interior  as  to  terms  of  treaty  of 

May  21,  1906,  2207. 
division  of  the  waters  of  the  Eio  Grande  by  treaty  of  May  21,  1906, 

2204-2209. 
effect  of  the  treaty  of  May  21,  1906,  2206. 
fourth  article  of  the  Gadsden  Treaty  relative  to  the  change  of  boundary 

line  between  the  two  countries,  2199. 
international  boundary  commission  between  this  country  and  Mexico, 

2199,  2200. 
members  of  the  international  boundary  commission,  2201. 
navigation  reserved  on  rivers  between  this  country  and  Mexico,  2198. 
powers  of  the  international  boundary  commission,  2201. 
results  of  the  boundary  convention  of  Sept.  14,  1886,  2199. 
Eio  Grande  and  Colorado  rivers  designated  as  the  boundary  line  be- 
tween the  two  countries,  2199. 
seventh  article  of  the  Treaty  of  Guadalupe  Hidalgo,  relative  to  the 

Gila  and  Eio  Bravo  del  Norte  rivers,  2198. 
text  of  treaty  of  May  21,  1906,  relative  to  the  division  of  the  waters 

of  the  Eio  Grande,  2204. 
treaty  of  Dec.  26,  1890,  providing  for  international  boundary  commis- 
sion, 2200-2203. 
under  treaty  of  May  21,  1906,  United  States  to  deliver  to  Mexico 

60,000  acre-feet  per  annum,  2204. 
works  to  be  constructed  by  the  United  States  for  the  delivery  of 

water  to  Mexico,  2209. 
treaty  making  power,  as  to  the  rights  of  international  waters,  2197. 

appropriation  must  conform  to  the  rules  and  regulations  established 

by  the  treaty  and  those  established  by  the  cominiission,  2197. 
commission  may  be  appointed  for  the  purpose  of  making  an  equitable 

adjustment  of  the  rights,  2197. 
it  is  within  the  treaty  making  power  to  settle  all  controversies  relating 

to  the  use  of  waters  of  international  streams,  2197. 
power  rests  with  the  President  by  and  within  advice  and  consent  of 

the  Senate,  2197. 
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INTERNATIONAL  WATERS— (CoJiMnwed) 

upon  an  apportionment  of  the  rights  of  each  country,  it  and  its  citi- 
zens are  limited  to  the  amount  awarded,  2197. 

up  to  the  extent  limited  by  treaty,  water  may  be  appropriated  by  each 
country,  2197. 

INTERRUPTION  OF  USER 

(See  Adverse  Usee;  Prescription) 
what  constitutes  an  interruption  of  an  adverse  user,  1891. 

INTERSTATE  COMMON  LAW 

being  bmlt  up  by  the  various  decisions  of  the  Supreme  Court  of  the 
United  States,  2220. 

INTERSTATE  CONTROL 
(See  Interstate  Waters) 
of  interstate  waters — subject  discussed,  2210-2231. 

INTERSTATE  WATERS 

diversion  of  waters  in  one  State  from  State  streams,  for  use  in  another, 

2223. 
all  authority  is  against  the  proposition  that  this  may  be  done,  2223. 
no  agreement  of  private  owners  can  sanction  the  diversion  of  an  im- 
portant stream  outside  the  boundaries  of  the  State,  2225. 
right  of  ownership  and  control  of  all  the  waters  of  a  State  is  within 

the  State  itself,  either  with  or  without  statutory  enactment,  2223. 
right  to  divert  waters  of  a  State  stream  presents  a  different  phase 

of  interstate  control,  2223. 
rule  of  the  Supreme  Court  of  the  United  States,  2224. 
same  principle  applies  where  the  purpose  of  the  use  is  for  irrigation 

of  land,  2224. 
statutory  rule  of  the  State  of  New  Jersey  against  such  diversion,  2224. 
where  there  is  statutory  enactment,  it  makes  the  case  stronger,  2224. 
division  of,  involves  no  international  law,  2225. 

resort  to  the  judicial  power  is  the  only  means  for  adjusting  the  rights 

to  the  waters  of  interstate  streams,  2225. 
effect  of  conflict  of  laws  on,  2220. 

anomalous  condition  of  affairs  between  Colorado  and   New  Mexico, 

2223. 
appropriation  of  waters  of,  in  one  State  for  use  in  another  State,  2222. 
decision  of  Judge  Hallett  in  Hoge  v.  Eaton,  2222. 
each  State  may  adopt  such  laws  as  it  sees  fit  governing  waters  within 

its  boundaries,  2221. 
equal  rights  of  the  inhabitants  of  each  State,  must  be  recognized, 

2222. 
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,  INTEESTA.TE  'WXT'ERS—iConUnuecl) 

equitable  division  of  the  waters  of  interstate  streams,  called  inter- 
state common  law,  2220. 

fact  that  one  State  has  dedicated  aU  the  waters  flowing  within  its 
boundaries  to  the  State,  makes  no  difference  as  to  the  equitable 
division,  2221. 

it  often  happens,  in  order  to  obtain  the  necessary  fall,  the  diversion 
must  be  made  in  another  State,  2222. 

one  State  may  rely  upon  the  law  of  riparian  rights,  2221. 

one  State  may  directly  repudiate  the  common  law  of  riparian  rights, 
2221. 

rule  by  the  Supreme  Court  of  Colorado,  2223. 

rule  by  the  Supreme  Court  of  New  Mexico,  2223. 

rule  by  the  Supreme  Court  of  the  United  States,  2220. 

rule  illustrated  by  case  of  Anderson  v.  Bassman,  2221. 

rule  illustrated  by  the  Kansas-Colorado  case,  2221. 

rule  of  equitable  division  between  two  States  must  prevail  in  any 
event,   2221. 

such  a  diversion  is  not  necessarily  a  violation  of  a  constitution,  laws, 
or  policy  of  the  State,  2222. 

valid  appropriation  will  be  upheld  by  another  State,  2222. 

validity  of  an  appropriation  of  waters  of  an  interstate  stream  is  gov- 
erned by  the  laws  of  the  State  where  made,  2222. 

where  this  is  the  case,  no  distinction  can  be  made  as  to  use,  2222. 
equitable  rights  of  respective  States,  2211,  2212. 

Colorado  has  an  arid  climate  and  needs  the  water  more  than  Kansas, 
2212. 

each  State  entitled  to  equitable  apportionment  of  the  benefits  of  the 
river,  2811. 

each  State  has  rights  in  and  to  the  waters  of  an  interstate  stream, 
2211. 

equitable  division  of  an  interstate  stream  does  not  mean  an  equal  di- 
vision of  its  waters,  2212. 

illustration  in  the  Kansas-Colorado  case,  2212. 

law  of  interstate  waters  is  analogous  to  the  common  law  of  riparian 
rights  as  to  the  use  of  such  waters,  2212. 

lower  State  may  be  benefited  by  the  subterranean  waters,  2212. 

lower  State  may  not  need  as  much  of  its  waters  as  the  upper,  2212. 

no  State  can  divert  and  use  all  the  water  of  such  a  river,  2211. 

right  of  injunctive  relief  against  diversion  by  upper  owners,  2212. 

river  does  not  end  at  the  boundary  line  of  the  State,  2211. 

ruling  of  Judge  Hallett  in  Hoge  v.  Eaton,  2211. 
interstate  waters — miscellaneous  subjects: 

all  law  upon  the  subject  has  been  developed  within  the  last  ten  years, 
2210. 
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INTERSTATE  WATEES— (ContijiMed) 

conflicting  interests  of  the  respective  States  relative  to,  2211. 
definition  of,  2210. 

doctrine  of  appropriation  as  against  riparian  rights  relative  to,  2211. 
Kansas  v.  Colorado  case,  2213-2216. 
limitation  in  the  dedication  of,  by  a  State,  640. 
may  be  appropriated  when,  1156. 

rights  of  the  respective  States  or  their  citizens  to,  2211-2231. 
riparian  rights  attach  to,  802. 
jurisdiction  of  courts  over,  2228-2231,  2759. 

concurrent  jurisdiction  of  the  State  and  Federal  courts  in  actions  to 

determine  the  relative  rights  of  parties,  2230,  2760. 
courts  of  one  State  have  no  jurisdiction  to  try  and  determine  right  to 

the  use  of  water  in  another,   2231. 
force,  under  our  system  eliminated,  2228. 
in  suits  between  individuals  concerning  waters  of  interstate  streams, 

no  different  rule  prevails  governing  the  jurisdiction  of  the  Federal 

Court  than  in  other  suits,  2230. 
rule  laid  down  in  case  of  Kansas  v.  Colorado,  2228. 
suits  to  quiet  title  may  be  brought  in  the  State  courts,  2229. 
there  must  be  diversity  of  citizenship  and  other  requisites  necessary  to 

confer  jurisdiction  upon  the  Federal  courts,  2230. 
United  States  Supreme  Court  has  original  jurisdiction  in  controversies 

between  States,  2228. 
Kansas-Colorado  case,  2213-2216. 

action  was  for  an  injunction  to  prevent  diversion  of  the  waters  of  in- 
terstate stream,  the  Arkansas  Biver,  2213. 
contention  on  the  part  of  Colorado  that  the  Arkansas  River  terminated 

at  the  State  line,  not  upheld,  2214. 
court  found  directly  that  there  was  perceptible  "injury  to  portions  of 

the  State  of  Kansas,  by  the  diversion,  2215. 
court  held  it  was  for  each  State  to  determine  for  itself  the  rule  of  law 

governing  waters  within  its  territory,  2214. 
decree  dismissed  the  bill  of  the  State  of  Kansas,  2215. 
decision  involved  a  number  of  questions  and  established  a  precedent 

which  will  be  followed,  2213. 
decision  of  the  Supreme  Court  of  the  United  States  building  up  an 

interstate  common  law,  2214. 
equitable  division  of  the  water  insisted  upon,  2215. 
Kansas  itself  recognized  the  right  of  appropriation,  2215. 
no  case  has  created  more  interest,  or  has  been  so  important   from 

Western  standpoint,  2213. 
no  State  can  legislate  or  impose  its  policy  upon  another,  2215. 
original  jurisdiction  of  the  Supreme  Court  of  the  United  States  de- 
termined, 2214. 
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INTERSTATE  WAT'EnS— (Continued) 

question  that  the  people  of  Colorado  had  the  right  to  take  of  the  river 
to  such  an  extent  that  it  would  diminish  the  flow  through  the  State 
of  Kansas,  and  cause  some  injury,  upheld,  2214. 

question  of  the  common  law  of  riparian  rights  of  Kansas  decided, 
2214. 

right  of  the  State  of  Kansas  to  maintain  suit,  was  sustained,  2213. 

right  of  the  United  States  to  intervene,  decided,  2213. 

rule  of  law  decided  by  the  decision,  2216. 

that  by  an  injunction,  the  greater  detriment  would  be  to  Colorado 
than  there  would  be  to  Kansas  by  refusing  one,  2215. 

that  the  cause  of  the  injury  was  the  diversion  of  the  waters  in  Colo- 
rado, 2215. 
late  statutes  relating  to,  2226. 

Act  of  California  legislature  of  April,  1911,  2226. 

Act  of  legislature  of  Nevada,  in  1911,  2227. 

Act  of  legislature  of  Oregon,  in  1911,  2227. 

Act  of  the  legislature  of  Wyoming,  in  1911,  2227. 

provisions  of  a  number  of  the  legislatures  in  1911,  2226. 

provisions  of  the  National  Beclamation  Act,  2226. 
pollution  of,  by  a  State,  2227. 

case  of  nuisance  must  be  made  out  upon  determinate  and  satisfactory 
evidence,  2227. 

rule  in  Missouri  v.  Illinois,  2227. 

rule  of  law  by  the  Supreme  Court  of  the  United  States,  2227. 
rights  of  appropriators  to,  2216-2219. 

adjoining  States  not  affected  by  State  lines,  2211,  2216. 

if  both  States  have  adopted  the  Arid  Eegion  Doctrine  of  appropria- 
tion, that  law  governs,  2216. 

if  the  common  law  is  the  only  law  of  waters  governing  two  adjoining 
States,  that  law  governs,  2216. 

rights  of  appropriators  of  an  interstate  stream  are  not  affected  by  the 
boundary  line  between  the  two  States,  2216. 

rights  of  the  respective  States  and  citizens  thereof,  depend  somewhat 
upon  the  laws  of  the  State  governing  waters,  2216. 

rule  in  Idaho,  2217. 

rule  of  Kansas-Colorado  case,  2218. 

rule  of  the  Supreme  Court  of  the  United  States,  2218. 

where  there  is  a  conflict  of  laws  relative  to  riparian  rights  and  those 
of  appropriation,  the  rule  is  different,  2216. 
rights  of  riparian  owners  in  respective  States,  2219,  2220. 

law  of  riparian  rights  governs  where  both  States  have  only  that  law, 
2219. 

rights  of  riparian  owners  are  not  affected  by  State  laws,  2219. 

rule  of  the  Supreme  Court  of  the  United  States,  2219,  2220. 
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INTERSTATE  WAmnS— (Continued) 

rule  of  the  United  States  Circuit  Court  of  Appeals,  2219. 
■where  there  is  a  conflict  of  the  law  the  rule  is  different,  2219. 
where  there  is  but  one  rule  of  law  governing  the  waters  of  the  respect- 
ive States,  the  right  is  not  affected  by  the  boundary  line,  2219.  - 

INTEEVENING  APPR0PEIATI0N8 
(See  Intervening  Appeopeiatoks) 
may  be  made  when,  1374. 

INTERVENING  APPEOPRIATORS 

may  acquire  right  to  the  use  of  water,  1374. 

may  acquire  temporary  right  to  use  of  water,  1375. 

question  of  priority  arises  in  determining  rights  of,  1354. 

INTERVENTION 

pleadings  in  action  for  injunction,  2999. 

pleadings  in  action  to  adjudicate  rights,  2999. 
pleadings  in  actions  to  adjudicate  rights  in  equity,  2783, 

IOWA 

part  of  the  Louisiana  Purchase,  672. 

IRREPARABLE  INJURY 

(See  Adjudications;  Injunctions) 
there  must  be  an  irreparable  injury  to  the  right  before  injunction  will  be 
granted,   2914-2918. 
modern  rule  as  to  injuries  to  riparian  rights,  2915. 
one  of  the  essentials  to  granting  injunction,  2914. 
rule  as  to  pollution  of  waters,  2916. 

trespass  upon  ditch  or  canal  does  not  constitute  an  irreparable  injury 
when,  2916. 

IRRIGATED  AGRICULTURE 

principal  industry  in  Western  States,  1029. 

IRRIGATION 

(See,  also,  Histoey  of  Ieeigation;  Water  Users'  Associations) 
by  different  Indian  tribes  in  the  United  States,  445-461. 
in  Arizona,  445. 
in  California,  448. 
in  Colorado,  450. 
in  Idaho,   451.  • 

in  Montana,  452. 
in  Nevada,  455. 
in  New  Mexico,  457. 
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IRRIGATION— (Continued) 

in  Oregon,  458. 

in  Utah,  459. 

in  Washington,  460. 

in  Wyoming,  461. 
duty  of  water  for,  1592-1605. 

as  related  to  natural  losses  in  transit,  1601. 

definition  of,   1592. 

how  determined,  1594. 

minimum  as  fixed  by  State,  1598. 

point  where  water  must  be  measured,  1603. 

too  high,  should  not  be  required  at  the  expense  of  success,  1593. 
effect  of,  30-33. 

upon  the  Indians,  462. 

upon  the  ilbdiyidaal,  13. 

upon  rainfall,  31. 

upon  health,  32. 

upon  summer  frosts,  33. 

upon  the  climate,  30. 
exercise  of  the  right  of  eminent  domain  by  private  parties  for,  when  a 
pubUc  use,  1916-1921. 

condemnation  of  rights  of  way  for  ditches  and  canals,  by  private  per- 
sons, 1916-1920. 

development  of  a  system  of  irrigation  is  work  of  internal  improve- 
ment, 1920. 

leading  cases  originated  in  Utah,  1917. 

rule  in  Arizona,  1919. 

rule  of  the  Supreme  Court  of  the  United  States,  1918. 
first  of  modern,  in  the  United  States,  400-410. 

first  practiced  in  the  United  States,  401. 

second  practiced  by  the  Mormons,  402-406. 

third  practiced  by  the  Greeley  Colony,  Colorado,  406-408. 
in  the  Western  States — subject  discussed: 

Alaska,   3148. 

Arizona,  3155,  3159. 

California,  3168-3171. 

Colorado,  3255,  3256. 

Hawaii,  3337. 

Idaho,  3348-3350. 

Kansas,  3381,  3382. 

Montana,  3402,  3403.  . 

Nebraska,  3421,  3422. 

Nevada,.  3439-3442. 

New  Mexico,  3463. 

North  Dakota,  3484,  3485. 
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lERIGATION—  (  Conti7iued) 

Oklahoma,  3495,  3496. 

Oregon,  3506-3508. 

Philippine  Islands,  ,3536,  3537. 

Porto  Eieo,  3546,  3547. 

South  Dakota,  3561,  3562. 

Texas,  3575,  3576. 

Utah,  3589-3591. 

Washington,  3620-3622. 

Wyoming,  3641-3648. 
irrigation — miscellaneous  subjects: 

ancient — a  lost  science  revived,  126. 

and  storage  of  waters  as  the  means  of  solving  other  Important  ques- 
tions, 15. 

appropriators  have  the  right  to  irrigate  late  as  <^ell  as  early  crops, 
1481. 

as  a  eonserver  of  the  soil,  22. 

as  aiding  in  the  reclamation  of  swamp  lands,  23. 

as  against  navigation,  593-599. 

as  a  means  of  preventing  famine,  275. 

as  a  means  of  preventing  floods,  16. 

as  an  aid  in  the  development  of  power,  24, 

as  an  aid  to  navigation,  19. 

as  a  riparian  right,  853-912. 

as  defined  by  the  California  court,  6. 

as  defined  by  the  Colorado  court,  5. 

as  defined  by  the  Nebraska  court,  5. 

as  defined  under  the  Australian  Water  Act,  4. 

Chancellor  Kent's  opinion  as  to  the  use  of  water  for,  866. 

change  of  the  use  of  water  af  common  law,  906. 

civilizing  influence  of,  upon  the  American  Indian,  15. 

conclusions  as  to  the  common  law  right  of  irrigation,  910. 

correlative  rights  of  proprietors  under  Western  doctrine,  889. 

definitions  of,  4. 

destruction  of  fish  by  means  of  ditches  and  canals,  630. 

drainage  of  irrigated  lands,  57. 

early  Eastern  American  common  law  doctrine  as  to  use  of  water  for 
863. 

early  English  doctrine  as  to  use  of  water  for,  859. 

early  courts  had  little  knowledge  as  to  the  amount  of  water  necessary 
for,  1543. 

early  settlers  had  no  knowledge  as  to  the  proper  amount  of  water  for, 
1542. 

effect  of,  1543. 

enterprises  and  mistakes  which  have  been  made,  11. 
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extension    of    rule    of   reasonable    use    under    Western    common   law 

doctrine,  883-889. 
extent  to  which  water  may  be  diverted  under  Western  common  law 

doctrine,  885. 
extravagant  amounts  of  water  used  for,  1542. 
for  late  crops,  1481. 
future  of,  in  the  United  States,  435. 

growth  of,  in  the  United  States,  between.  1847  and  1880,  410. 
growth  of,  in  the  United  States,  between  1880  and  1890,  411. 
growth  of,  in  the  United  States,  between  1890  and  1900,  415. 
growth  of,  in  the  United  States,  between  1900  and  1910,  417. 
history  of  irrigation,  101-127. 

in  many  sections  carried  on  entirely  by  underground  water,  2090. 
interference  with  tributaries  of  navigable  streams  for,  596. 
Italy  as  a  scientific  teacher  of,  224. 
its  many  methods,  45. 
later  Eastern  American  common  law  doctrine  as  to  use  of  water  f  cr, 

864,  867. 
later  English  doctrine  as  to  use  of  water  for,  861. 
manner  of  taking  the  water  at  common  law,  905. 
measurement  of  water  for,  1572-1591. 
mere  possession  of  land  gives  no  priority  to,  908. 
methods  of  extension  of  the  irrigated  area  in  the  United  States,  429. 
nature  and  importance  of,  6. 
necessity  for,  in  the  United  States,  435. 

no  charge  made  for  permits  for,  over  National  Forests,  1698. 
non-riparian  owner  has  no  right  to  irrigate  his  lands  under  common 

law,  898. 
of  arid  lands,  a  public  use,  1911. 

practical  workings  of  the  two  systems  of  laws  as  to,  1029-1036. 
priority  of  use  gives  no  exclusive  right  to,  under  common  law,  901. 
quantity  of  water  for,  limited  to  amount  needed  and  economically 

used,  1546-1571. 
regulating  the  mode  of,  in  commissioners'  courts  in  Texas,  3582,  3583. 
results  from,  1470. 

right  of  a  State  to  divert  water  for,  556. 
right  to  use  water  from  navigable  streams  for,  599. 
right  to  use  water  of  artificial  water  courses  at  common  law,  909. 
riparian  proprietor  has  no  right  to  irrigate  non-riparian  lands,  899. 
rotation  as  a  matter  of  economy,  1605-1611. 
sale  of  State  lands  in  Colorado  to  secure  irrigation  on  other  lands, 

3290. 
settlers  may  grant  rights  of  way  for  ditches,  reservoirs,  or  canals  for 

the  purpose  of,  without  affecting  title,  1727. 
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ISBIGATIO'R— {Continued) 

special  benefits  from,  27. 

surplus  water  must  be  returned  to  natural  stream  at  common  law,  907. 

surveys  for  under  Act  of  March  2,  1889,  1681. 

tend  to  abolish  the  theory  of  "undiminished  flow,"  877. 

theory  of,  25. 

use  of  water,  for,  a  natural  or  artificial  want,  854-859. 

use  of  water  for,  at  Roman  civil  law,  973. 

use  of  water  for,  under  common  law  to  supply  artificial  wants,  857. 

use  of  water  for,  under  common  law,  an  extraordinary  use,  857. 

value  of,  11. 

wasteful  methods  in  the  diversion  and  use  of  water  for,  1542. 

wasteful  methods  used  regardless  of  the  proper  duty  of  water,  1542. 

wasting  water  by,  1612-1624. 

water  may  be  appropriated  for,  1196. 

water  rights  when  in  fact  appurtenances  where  water  used  for,  1803. 

we  are  behind  many  countries  of  Europe,  Asia,  and  Africa  in  the  ex- 
tent and  cost  of  waterworks  for,  2236. 

Western  American  doctrine — enlargement  of  the  common  law,  875. 

Western  American  doctrine  as  to  the  use  of  water  for,  under  common 
law,  870. 

Western  American  common  law  doctrine — California  rule,  873. 

what  crops  best  adapted  to,  28. 

what  it  means  to  Egypt,  130. 

where  the  land  becomes  ' '  seeped, ' '  the  place  of  use  of  water  may  be 
changed,  1526. 

11th  census,  1890,  regarding,  413. 

12th  census,  1900,  regarding,  415. 

13th  census,  1910,  regarding,  419. 
methods  of,  48-58. 

aspersion  or  sprinkling,  57. 

classification,  52. 

ditch  or  furrow  method,  55. 

how  water  obtained  from  natural  sources,  48. 

infiltration  or  sub-irrigation,  56. 

in  many  countries,  46. 

supplemental  definition  and  benefits,  43. 

the  application  of  the  water  to  the  soil,  50. 
methods  of  extension  of  the  irrigated  area  in  the  United  States,  429. 
National  Reclamation  Act — subject  discussed,  2232-2239. 

applications  and  acquisition  of  water  rights  for  irrigation,  2310-2317. 

entries  under  the  Act  allowed  only  under  the  homestead  law,  2235, 
2299,  3202. 

final  proof  requires  one-half  of  the  irrigable  area  to  be  cultivated, 
2308. 
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first  attempt  upon  the  part  of  the  Government  to  construct  irrigation 
works,  2234. 

irrigation  of  Indian  Beseryations  and  lands  under  the  Act,  2255-2262. 

object  was  to  dispose  of  both  land  and  water  right  to  settlers,  2234. 

text  of  the  National  Eeclsmiation  Act  of  June  17,  1902,  2252-2255. 

water  rights  acquired  by  tilie  Government  for  its  projects  how,  2290- 
2292. 

water  rights  as  appurtenances,  2317. 
natural  distribution  of  water  diverted  for,  34-43. 

evaporation,  38. 

seepage  water — definition  and  description,  35. 

transpiration,   42. 
pollution  of  water  used  for,  2045-2046. 

alkali  water  is  unfit  for  irrigation,  2046. 

effect  of  poisonous  substances  in  irrigation  water,  2046. 

illustration  by  Salt  Lake  City,  trading  water  with  farmers,  2045. 

irrigation  water  may  contain  a  large  amount  of  impurities,  2045,  2070. 

mineral  solutions  are  at  times  beneficial  to  vegetation,  2046, 

pollution  of  irrigation  water  is  a  nuisance,  2046. 

sewage  may  be  mixed  with  irrigation  water,  2045. 

water  may  be  so  polluted  that  it  is  unfit  for  irrigation  purposes,  2046. 

where  the  water  carries  a  large  quantity  of  silt,  it  is  considered  a 
benefit,  2045. 
Kight  of  Way  Acts  for  the  purpose  of,  1658-1671. 

Act  of  March  3,  1891,  first  applied  to  irrigation  only,  1655. 

amendatory  Acts  of  March  3,  1891,  provided  for  other  purposes,  1665. 
scientific  investigations  tending  toward  economical  use  for,  1591. 

by  State  Engineer's  department,  1592. 

by  the  agricultural  colleges,  1591. 

by  the  Department  of  Agriculture,  1591. 

by  the  Department  of  the  Interior,  1591. 

by  the  respective  States  and  Territories,  1591. 

subjects  covered  by,  1592. 
what  lands  may  be  irrigated  by  riparian  proprietors,  892-900. 

must  be  under  one  ownership,  895. 

must  be  riparian,  892. 

must  lie  within  the  same  watershed  as  stream,  892. 

question  of  title  of  different  adjoining  tracts,  893. 

lEEIGATION  COMPANIES 

(See  Companies;  Coepobations ;  Cobpoeations  fob  Pbopit;  Mutual  Cobpo- 

BATIONS;    PtTBUC    SERVICE   COMPANIES) 

private  water  companies  are  often  designated  as,  2611. 
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IBEIGATION  DISTEICT  ACTS 
(See  Ikeigation  District  Laws) 
subject  discussed,  2509-2S81. 

IBEIGATION  DISTEICT  LAWS 

assessments — procedure  for,  2566-2570. 

assessments  made  by  acreage  valid,  2567. 

assessments  made  by  what  officers,  2566. 

duty  of  the  treasurer  of  the  district  to  collect  assessments,  2568. 

election  for  the  levy  of  special  assessments,  2569. 

general  annual  assessments,  how  determined,  2566. 

in  California  the  ad  valorem  law  was  adopted,  2566. 

in  some  States  special  assessments  may  be  levied  without  an  election, 
2570. 

mandamus  will  lie  to  compel  an  assessment,  2567. 

proceedings  for  the  levy  of  special  assessments,  2569. 

proceedings  for  special  assessments,  2569. 

redemption  from  sale  for  assessments,  2569. 

sale  of  property  for  the  non-payment  of  assessments,  2568. 

special  assessments  authorized  to  regulate  annual  assessments,  2569. 

such  assessments  a  lien  againt  the  property,  2568. 

value  of  assessable  property  being  ascertained,  the  rate  of  levy  must 
be  fixed,  2567. 

what  lands  assessable,  2566. 
beneficial  features  of  district  laws,  2515-2518. 

additional  improvements  provided  for,  2517. 

advantage  of  having  all  of  the  rights  from  a  common  source  under 
one  management,  2516. 

civic  responsibility  of  districts  increased,  2516. 

cost  of  propositions  at  a  minimum,  2518. 

districts  are  very  close  analogy  to  the  public  school  district,  2516. 

does  not  pay  to  hold  large  tracts  of  unimproved  land  under  this  sys- 
tem, 2517. 

increase  in  value  of  land,  2517. 

land  owner  within  district' free  to  use  the  water,  2517. 

many  made  actually  wealthy  in  the  sale  of  land,  2518. 

no  profit  to  any  one  under  the  system,  2518. 

our  view  of  the  district  laws,  2518. 

tendency  is  to  cause  every  man  to  cultivate  his  land,  2517. 

there  are  many  beneficial  features  of  the  district  laws,  2515. 
bonds — issuance,  sale,  and  payment  of,  2555-2563. 

ballots  at  such  special  elections,  2557. 

bond  fund  to  be  kept,  2560. 

bonds  can  be  disposed  of  only  in  the  manner  prescribed  by  statute, 
2559. 
267— Kinn.  on  Irr. 
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election  generally  necessary,  2556. 

in  California,  majority  is  sufficient  to  vote  bonds,  2557. 

in  ITtali,  requires  two-thirds  to  vote  bonds,  2557. 

interest  of  bonds  to  be  paid  from  the  annual  assessments,  2559, 

notices  of  election  must  be  given,  2557. 

payment  of  interest  and  principal  of  the  bonds,  2560. 

power  to  issue  bonds  must  be  exercised  as  prescribed  by  statutes,  2558. 

price  for  which  bonds  must  be  sold,  2558. 

proceedings  for  the  confirmation  of  bonds,  2560-2566. 

proceedings  for  the  issuance  of  bonds,  2555. 

proceedings  for  the  payment  of  bonds,  2559. 

proceedings  for  the  sale  of  bonds,  2558. 

purchasers  of  bonds  must  take  notice  of  the  law  under  which  they  are 
issued  and  sold,  2559. 

redemption  of  bonds  before  due  in  California,  2560. 

rule  in  Idaho  for  such  special  election,  2556. 

series  and  denomination  of  bonds,  2557. 
change  of  boundaries  of  district,  2575-2579. 

additional  lands  may  be  included  within  district,  2576. 

lands  originally  included  in  district  may  be  excluded,  2577. 

proceedings  for  the  exclusion  of  land,  2577-2579. 

proceedings  for  the  inclusion  of  additional  lands,  2576,  2577. 
Confirmation  Acts — of  bonds  and  organizations,  2560-2566. 

action  one  in  rem,  2562. 

all  the  States  have  confirmatory  provisions,  2560. 

any  person  interested  in  the  district  may  appear,  2562. 

bonds  sell  better  where  their  validity  has  been  confirmed,  2561. 

burden  of  proof  of  the  validity  of  proceedings  is  upon  the  district 
itself,  2563. 

can  be  no  collateral  attack  against  such  a  judgment,  2564. 

"Confirmation  Act,"  of  California,  2560. 

duty  of  court  to  declare  by  decree  validity  or  invalidity  of  proceed- 
ings, 2561. 

effect  of  judgment  in  such  actions,  2563. 

judgment  is  bound  by  decree  in  such  an  action,  2563. 

judgment  is  res  judicata,  2564. 

land  owners  are  bound  by  the  decree,  2562. 

object  of  provisions  to  secure  investigators  and  to  promote  the  district, 
2561. 

proceedings  for  confirmation  of  organization  and  issue  and  sale  of 
bonds,  2560. 

rule  in  Idaho,  2565. 

standing  of  irrigation  bonds  after  confirmation,  2566. 

State  is  bound  by  decree  in  such  an  action,  2563. 
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time  for  hearing  of  action  must  be  fixed,  2562. 
validity  of  bonds  declared  by  such  a  judgment,  2565. 
constitutionality  of  irrigation  district  Acts,  2529-2540. 

adoption  of  ad  valorem  method   of   assessment   in   taking  property 

without  due  process  of  law,  2536. 
amendatory  and  supplemental  Acts  have  also  been  held  constitutional, 

2531-2533. 
burden  of  proof  is  upon  district  to  prove  its  validity,  2538. 
burden  of  proof  is  upon  district  to  prove  validity  of  issuance  of  its 

bonds,  -2538. 
California  was  the  battleground  upon  the  question  of  the  constitu- 
tionality of  the  law,  252d. 
decisions  of  the  State  courts  treated  with  the  highest  respect  by  the 

Supreme  Court  of  the  United  States,  2540. 
district  Acts  have  been  attacked  from  every  possible  point,  2529. 
Federal  Court  of  California  held  law  unconstitutional,  2534. 
jurisdictions  of  the  Federal  courts,  2540. 
law  not  a  delegation  to  others  of  legislative  power,  2536. 
law  not  in  violation  of  the  Constitution  of  the  United  States  in  taking 

private  property  for  private  use,  2534. 
not  in  violation  of  the  due  process  of  law  clause,  2537. 
other  States  simply  adopted  the  law  of  California  with  its  construction, 

2529. 
points  upon  i^hich  law  was  held  constitutional,  2533-2538. 
rule  in  California,  2537,2538. 
rule  in  Colorado,  2537,  2538. 
rule  in  Montana,  2537. 

rule  of  the  Supreme  Court  of  the  State,  held  law  constitutional,  2530. 
State  courts  have  jurisdiction  to  determine  constitutionality  of  Acts, 

2539. 
taking  of  private  property  was  not  without  due  process  of  law,  2535. 
United  States  Supreme  Court  held  law  constitutional,  2531. 
when  the  constitutionality  of  the  Act  involves  Federal  questions,  2539. 
construction  of  works  and  payment  for  same,  2570-2573. 

after  adopting  plan  for  construction  of  works,  board  of  directors  must 

give  notice  for  bids,  2570. 
bids  must  be  opened  in  public,  2571. 
board  may  reject  any  and  all  bids,  2571. 
board  not  to  be  interested  in  contract,  2573. 
claims  for  construction,  how  paid  by  the  treasurer,  2572. 
construction  of  work  across  the  property  of  others,  2572. 
contracts  for  the  purchase  of  material  shall  be  let  t<t  the  lowest  re< 

sponsible  bidder,  2571. 
contractor  to  enter  into  a  bond,  2571. 
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payment  for  claims  for  construction,  2571. 

right  of  condemnation  given,  2572. 

right  of  way  given  over  State  lands,  2573. 

work  may  be  constructed  under  supervision  of  board,  2571. 

work  shall  be  taken  under  the  direction  and  to  the  satisfaction  of  the 
engineer  in  charge,  2571. 
dissolution  of  districts,  2579-2581. 

later  statutes  contain  provisions  to   dissolve  the  corporate  existence 
of  districts,  2579. 

original  Wright  Act  contained  no  provision  for  dissolution  of  districts, 
2579. 

proceedings  for  the  dissolution  of  irrigation  districts,  2579-2581. 

rule  in  California,  2580. 
district  can  not  plead  illegality  of  its  own  organization,  2542. 

rule  by  the  Federal  Court,  2542. 

rule  by  the  Supreme  Court  of  the  United  States,  2542. 
district  ordinance  of  Canada,  similar,  295. 
duties  and  powers  of  boards  of  directors,  2552-2555. 

acquisition  of  property  by  the  board,  2553. 

board  prohibited  from  incurring  indebtedness  in  excess  of  provisions 
of  the  Act,  2573. 

board  to  distribute  all  available  water  as  they  deem  best,  2574. 

can  not  agree  that  lands  shall  not  be  assessed,  2554. 

general  powers  of  the  board  to  perform  all  acts  necessary  to  carry 
out  purpose  of  the  law,  2552. 

no  powers  conferred  upon  the  board  except  those  by  statute,  2552. 

organization  of  board,  2552. 

power  to  make  contracts,  2552. 

power  to  make  surveys,  2553. 

provisions  for  the  payment  of  property  in  cash  or  by  bonds,  2551. 

regular  meeting  of  board  provided  for,  2552. 

terms  for  the  purchase  of  property,  2554. 

title  to  all  property  acquired  is  in  the  district,  2553. 

works  to  be  constructed  by  the  board,  2552,  2555. 
election  on  organization,  2549-2552. 

after  organization,  the  district  is  deemed  a  public  corporation,  2551. 

as  general  rule,  an  election  must  be  held  to  determine  whether  or  not 
the  district  shall  be  organized,  2549. 

contests  of  the  validity  of  the  election,  2551. 

election  of  officers  of  the  district,  2551. 

in  California,  Idaho,  Nevada,  and  Washington  there  must  be  at  least 
three-fifths  of  all  the  votes  cast  in  favor  of  organization,  2551. 

in  Colorado,  Nebraska,  and  Utah  a  majority  is  sufficient,  2551. 
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in  Kansas,  three-fifths  of  all  the  votes  cast  must  be  in  favor  of  or- 
ganization, 2551. 

qualifications  of  voters  at  such  elections,  2550. 

rule  in  California  as  to  qualification  of  voters,  2550. 

rule  in  Colorado  as  to  qualification  of  voters,  2550. 

rule  in  Utah  as  to  qualification  of  voters,  2550. 
failure  at  first,  2512. 
governing  use  of  water,  2574. 

board  may  enact  a  code  of  by-laws  to  regulate  distribution,  2575. 

board  of  directors  to  distribute  all  water  as  they  may  deem  best  for 
the  interest  of  all  parties  concerned,  2574. 

mandamus  will  lie  to  compel  district  to  furnish  water  to  those  entitled 
thereto,   2576. 

rule  in  California  as  to  duty  of  board,  2574. 

rule  in  Idaho  relative  to  distribution,  2575. 
hearings  on  petition,  2546-2549. 

board  must  make  an  order  allowing  prayer  of  the  petition,  2548. 

cases  in  jurisdiction  where  law  accepts  lands  which  can  not  be  irri- 
gated from  system,  2548. 

definite  boundaries  of  the  district  must  be  fixed,  2547. 

judgment  of  the  board  is  conclusive  upon  the  courts,  as  to  the  lands 
which  will  or  will  not  be  benefited,  2547. 

lands  which  have  independent  water  right  also  excluded,  2548. 

meeting  may  adjourn  from  time  to  time,  2546. 

on  date  fixed  in  the  notice,  a  hearing  must  be  had,  2546. 

said  county  commissioner  shall  also  call  an  election  for  determining 
its  organization,  2548. 

what  lands  may  be  included  within  district,  2548. 
history  of  district  laws — States  adopting,  2518-2526. 

California,  2518. 

Colorado,  2520. 

Idaho,  2521. 

Kansas,  2521. 

Montana,  2521. 

Nebraska,  2522. 

Nevada,  2523. 

New  Mexico,  2523. 

Oregon,  2523. 

South  Dakota,  2524. 

Texas,  2524. 

TJteh,  2524. 

Wyoming,   2526. 
irrigation  districts — definition  and  corporate  nature,  2526-2529,  2583. 

action  for  mandamus  will  lie  against  district,  2553. 
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definitions  of  districts  by  the  Idaho  court,  2528. 

distinction  between  public  corporations  and  municipal  corporations, 

2528. 
districts  are  not  municipal  corporations,  2527,  2528. 
districts  are  public  eorpoigtions,  2527. 
districts  maj  sue  and  be  sued,  2552. 
irrigation  districts  defined,  2526. 
organization  of  district  can  not  be  collaterally  attacked,  2540-2542. 

injunction  wUl  not  lie  to  enjoin  the  coUeetion  of  an  assessment  when, 

2541. 
quo  warranto  proceedings  will  not  lie  for  confirmatory  decree,  2540. 
sale  of  bonds  can  not  be  enjoined,  2541. 
State  itself  can  not  maintain  an  action  to  retain  invalid  proceedings 

and  bonds  issued,  2541. 
such  an  attack  can  not  be  made  in  an  action  to  recover  possession  of 

lands  sold  for  non-payment,  2541. 
validity  and  regularity  of  the  organization  can  not  be  questioned  col- 
laterally, 2540. 
petition  for  organization,  2542-2545. 

being  filed  with  the  clerk  of  the  district  court,  2544. 

contents  of  petition,  2543. 

organization  of  districts  in  Montana,  2544. 

petition,  how  signed,  2543. 

petition  is  but  a  preliminary  matter  and  not  prejudicial  to  any  party, 

2543. 
petition  must  be  filed  with  the  board  of  county  commissioners,  2543. . 
proceedings  for  organization  of  district  largely  the  same  in  different 

States,  2542. 
rule  in  Montana  as  to  petition  and  organization,  2544, 
rule  in  Utah,  2543. 
purpose  and  object  of  district  laws,  2510-2512. 
bill  introduced  by  Mr.  Wright,  2511. 
classification  of  purposes  and  object  of  district  laws,  2510. 

(1)  it  is  designed  to  place  the  ownership  of  rights  in  the  hands 

of  those  most  interested,  2510. 

(2)  to  provide  a  method  of  acquiring  means  for  the  construction 

of  works,  2510. 
conditions  when  the  "Wright  Law"  was  passed  in  California,  2511. 
if  corporations  undertook  the  work  it  was  with  the  sole  idea  of  making 

a  profit,  2511. 
incidentally  the  object  was  to  get  from  under  the  power  of  private 

corporations,  2510. 
powers  granted  to  irrigation  districts,  2511. 
to  construct  great  works,  required  a  great  amount  of  capital,  2511. 
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use  of  waters  from  surface  streams,  had  practically  reached  its  maxi- 
mum limit,  2511. 
results  of  irrigation  district  laws,  2512-2515. 

about  fifteen  years  of  litigation  before  the  law  could  be  considered 
settled,  2512. 

bonds  could  not  be  sold  upon  the  market,  2513. 

bond  holders  lost  money,  2513. 

causes  of  the  litigation,  2513. 

consumers  were  dissatisfied  in  many  cases,  2513. 

decision  of  the  United  States  Circuit  Court  as  to  holding  the  Act  un- 
constitutional,  2513. 

early  history  of  the  law  is  a  record  of  litigation  and  financial  loss, 
2512. 

early  district  law  in  Utah,  2515. 

every  State  adopting  the  law  should  have  competent  State  adminis- 
tration, 2514. 

in  the  early  history  of  the  Act,  wild-cat  operators  were  many,  2514. 

irrigation  district  securities  placed  upon  the  black  list,  2514. 

laws  themselves  are  constitutional  and  sound  in  principle  and  emi- 
nently practicable,  2515. 

many  districts  disincorporated,  2513. 

Modesto  Irrigation  District  of  California,  2512. 

nearly  ten  years  after  the  law  was  passed  in  California  before  its  con- 
stitutionality was  finally  settled,  2512. 

original  Act  itself  did  not  provide  for  sufficient  safeguards  for  those 
interested,   2513. 

other  States  passed  laws  similar  to  that  of  California,  2515. 

owners  of  lai'ge  tracts  opposed  districts,  2513. 

reason  better  results  have  not  been  obtained  is  due  to  the  obstructions 
to  the  law,  2512. 

results  have  not  been  wholly  to  the  good,  2512. 

result  of  the  decision  of  the  Supreme  Court  of  the  United  States  hold- 
ing the  law  constitutional,  2514. 

results  very  successful  in  some  cases,  2512. 

rule  in  Idaho  and  Wyoming  as  to  State  administration,  2514. 

States  all  profited  by  the  successes  and  failures  of  California,  2515. 

system  of  operation  by'  wild-cat  promoters,  2514. 

Turloek  Irrigation  District  of  California,  2512. 

Utah  early  Act  repealed  because  it  was  crude  and  ineffective,  2515. 
State  Engineer — examination  of  projects  by,  2545,  2546. 

for  the  protection  of  all  parties,  some  States  provide  that  accompany- 
ing the  petition,  maps  must  be  submitted  to  the  State  Engineer 
2545. 
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from  the  experience  in  California,  each  State  should  have  a  competent 
State  administration,  2546. 

rule  in  Idaho,  2545. 

State  Engineer  must  make  a  report  as  to  the  feasibility  of  the  pro- 
posed system,  2545. 

when  State  Engineer  repdirts  adversely,  board  must  refuse  the  petition, 
2546. 
subject  discussed,  2509-2581. 

beneficial  features  of  district  laws,  2515-2518. 

constitutionality  of  irrigation  district  Acts,  2529-2540. 

district  can  not  plead  illegality  of  its  own  organization,  2542, 

general  results  of  district  laws,  2512-2515. 

history  of  district  laws — States  adopting,  2518-2526. 

irrigation  districts — definition  and  corporate  nature,  2526-2529. 

organization  of  district  can  not  be  collaterally  attacked,  2540-2542. 

proceedings  under  the  laws,  2542-2581. 

purpose  and  object  of  district  laws,  2510-2512, 

scope  of  discussion,  2510. 
statutes  of  the  Western  States  relating  to: 

Arizona,  3159. 

California,  3228-3236. 

Colorado,  3316-3320. 

Idaho,  3374-3376. 

Kansas,  3394-3396. 

Montana,  3415-3418, 

Nebraska,  8433-3435. 

Nevada,  3456-3458, 

New  Mexico,  3480, 

Oregon,  3530,  3531. 

Texas,  3583-3585. 

Utah,  3612-3614. 

Washington,  3635,  3636. 

Wyoming,  3672,  3673. 

IRRIGATION  DISTRICT  ORDINANCES 
(See  Canada;  Ibbigation  Disteict  Laws) 
similar  to  California  district  law,  295. 

IRRIGATION  DISTRICTS 

(See  Ieeigation  District  Laws) 
Government,  under  National  Reclamation  Act,  may  eo-operate  with,  2280. 
may  appropriate  water,  1180. 
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IBBIGATION  DISTEICTS  AND  BOARDS 
(See  South  Apeioa) 
of  Cape  Town,  South  Africa,  212. 

IRRIGATION  ENGINEERS 
(See  Wyoming) 
qualification  of,  in  Wyoming,  3669,  3670, 
examination  of,  3669. 

IRRIGATION  LAWS 

divided  jurisdiction  over  lands  and  waters  in  the  United  States,  432. 

history  of,  of  Victoria,  Australia,  192. 

in  Egypt,  137-158. 

in  India,  175-181. 

in  Italy,  223. 

irrigation  Act  of  1906  of  Cape  Town,  South  Africa,  208-211. 

present  condition  of,  in  the  United  States,  431. 

IRRIGATION  LITIGATION 

dual  system  of  laws  leads  to,  1025-1036. 
in  Egypt,  153. 

IRRIGATION  LOANS 
(See  Ieeigation  District  Laws) 
in  Cape  of  Good  Hope,  South  Africa,  216, 

IRRIGATION  PROJECTS 
(See  Caeby  Law;  National  Reclamation  Act) 
among  the  best  in  the  country  for  legitimate  investment,  12. 
many  failures  of,  at  first,  12. 
wild-cat  enterprises  eliminated,  13, 

IRRIGATION  REPORT 

of  Secretary  Hitchcock,  as  to  the  future  of  irrigation  in  the  United  States,, 
437. 

IRRIGATION  WORKS 
(See  Egypt;  India;  Works) 
net  profit  of,  in  India,  168. 
skill  with  which  some  of  the  ancient  were  constructed,  124,  126. 

ISLAND  OF  ATLANTIS 

beginning  of  irrigation  on,  102,  106. 
description  of  early  irrigation  on,  106. 
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administration  of  the  Cavour  Canal,  Piedmont,  242, 

ancient  irrigation  in,  124. 

as  a  teacher  of  scientific  irrigation,  224. 

associations  of  water  users  as  compared  with  water  users  of  this  country, 
245.  * 

associations  of  water  users  in,  245. 

associations  of  water  users-^General  Association  We»t  of  Sesia,  246. 

Cavour  Canal,  Piedmont,  history  of,  239. 

CipoUetti  wier,  invented  by  Caesare  Cipolletti,  225. 

extent  of  irrigated  lands  in  the  valley  of  the  Po,  220. 

foremost  upon  the  practical  side  of  irrigation,  225. 

General  Association  West  of  Sesia — ^government  of,  248. 

irrigation  in  Piedmont,  237. 

irrigation  in  Piedmont,  Lombardy,  and  Venetia,  220. 

learned  irrigation  from  Egypt,  110. 

lessons  to  be  learned  from  Italy,  251. 

Lombardy — ^irrigation  in,  226. 

management  of  Villoresi  Canal  in  Lombardy,  230. 

methods  of  irrigation  in,  46. 

modem  irrigation  in,  222-251. 

Naviglio  Grande  Canal  of  Lombardy,  226. 

our  system  for  the  determination  of  water  rights  by  boards,  modeled  some- 
what after  the  laws  of,  2901. 

particular  features  of  the  Cavour  Canal,  Piedmont,  241. 

peculiarities  of  the  country,  220-222. 

Po  Eiver  described,  221. 

supplemental  irrigation  in,  44,  276. 

temperature  of,  222. 

use  of  sewage  water  for  irrigation,  in  Piedmont,  237. 

Vettabbia  Canal  in  Loml)ardy,  234. 

Villoresi  Canal  in  Lombardy,  228. 

water  rates  from  government  canals,  of  Piedmont,  243. 

JAPAN 

cultivation  of  rice  by  inundation  in,  49. 
modern  irrigation  in,  269. 

JAVA 

modem  irrigation  in,  270. 

JOHNSON,  CLARENCE  T. 

sent  to  Egypt  to  investigate  irrigation,  128. 
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JOINT  TORT  FEASORS 

(See  Damages;  Tort  Peasoes) 
rule  as  to  actions  for  damages  against,  3103-3108. 

JUDGMENTS 

(See  Adjudication  of  Eights  in  Equity;  Deoeees  and  Judgments;  Dam- 
ages; Injunctions;  Statutory  Abjudication  op  Eights) 
estoppel  by,  2031. 

in  order  to  create  an  estoppel,  must  be  definite  and  certain,  2031. 

judgment  must  fix  the  extent  of  right  in  order  to  create  an  estoppel, 
2031. 
in  actions  for  condemnation  under  power  of  eminent  domain,  1973. 

court  must  enter  judgment  in  accordance  with  statutes,  1973. 

judgment  for  acquisition  rendered  when,  1973. 

must  describe  property  condemned  with  great  particularity,  1973. 
in  actions  for  damages,  3130-3145. 

classification  or  discussion  of  the  measure  of  damages,  3131. 

compensatory  damages  for  injuries  to  lands,  3131-3135. 

compensatory   damages   where   land  is   permanently   injured   but   not 
destroyed,  3132. 

compensatory  damages  where  there  is  a  total  destruction  of  the  land, 
3132. 

compensatory  damages  where  the  injuries  to  the  lands  are  not  per- 
manent but  comparatively  slight  in  character,  3134. 

different  methods  of  measuring  damages  for  injuries  to  crops,  3136- 
3141. 

judgment  must  be  entered  on  the  verdict  of  the  jury,  3130. 

judgment  of  costs  are  usually  awarded  to  the  prevailing  party,  3131. 

measure  of  damages  for  breach  of  contract,  3134. 

measure  of  damages  for  injury  to  crops,  3135. 

measure  of  damages  for  injuries  to  lands,  3131-3135. 

measure  of  damages  in  such  actions,  3131-3145. 

plaintiff  is  entitled  to  full  compensation  for  all  injuries  sustained, 
3135. 

rule  in  Arizona,  3139. 

rule  in  California  for  measure,  of  damages  for  injuries  to  crops,  3137, 
3138. 

rule  in  Nevada  as  to  measure  of  damages  for  failure  to  furnish  water, 
3134. 

rule  in  Idaho,  Montana,  Nebraska,  Nevada,  New  Mexico,  Kansas,  Ore- 
gon, South  Dakota,  Texas,  3140. 

rule  in  Utah,  3140. 

rule  in  Washington,  3141. 

where  jury  fined  plaintiff,  they  must  assess  compensatory  damages, 
3131. 
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XUDaUENTS— (Continued) 

in  equitable  actions  to  adjudicate  rights — subject  discussed,  2810-2833. 
irrigation  districts,  2563. 

judgment  res  judicata,  upon  the  subject,  and  conclusive,  2564. 

effect  of  judgment  confirming  proceedings,  2563. 

JUDICIAL  NOTICE 

courts  bound  to  take,  of  the  political  and  social  conditions  of  the  country, 

1051. 
courts  may  take,  of  the  question  of  the  source  of  supply  of  artesian  wells, 

2121. 
courts  will  take,  if  certain  streams  are  navigable,  570. 

JUEE  NATVMAE 

rights  of  riparian  proprietors  exist,  761. 

JURISDICTION 
See  Courts;  Venue) 
actions  for  damages,  3101,  3102. 

governed  largely  by  the  constitutions  and  statutes  of  the  States,  3101. 

rule  in  California,  3104. 

where  such  actions  must  be  commenced,  3101. 
in  actions  for  injunctions,  2975-2977. 

jurisdiction  by  the  Federal  courts  in  ease  of  actual  diversity  of  citi- 
zenship, 2976. 

jurisdiction  in  cases  of  corporations  organized  by  Congress,  2977. 

jurisdiction  of  person  and  subject  matter,  2978. 

rule  in  Colorado,  2975. 

rule  in  Utah,  2975. 

rule  in  Wyoming  as  to  interstate  streams,  2975. 

venue  in  such  actions,  2975. 

where  controversy  is  between  two  States,  2977. 
in  actions  to  abate  public  nuisances,  2075. 

in  Colorado,  the  Supreme  Court  will  assume  original  jurisdiction,  2075. 

United   States   Supreme   Court  will  assume  original  jurisdictions   to 
water  and  determine  actions  between  two  States,  2075. 
jurisdiction — miscellaneous  subjects : 

civil  and  criminal,  on  forest  reservations,  713. 

divided,  between  Secretaries  of  Interior  and  Agriculture   over  Na- 
tional Forests,  1709. 

"flats,"  "strand,"  "beach,"  "waste,"  and  "tide-lands,"  synony- 
mous with  "shore,"  475. 

of  a  State  over  its  waters,  632-634,  1025-1029. 

of  courts  in  Porto  Bico  in  questions  relating  to  waters,  3557,  3558. 

of  the  respective  departments  of  the  Governments,  1709. 

of  the  United  States  over  the  District  of  Columbia,  735. 
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JURISDICTION— (Continued) 

over  lands  and  waters  in  the  British  Provinces,  432. 

over  the  sea,  defined,  474. 

shore  of  the  sea  defined  and  distinguished,  475. 
of  courts — determination  of  water  rights  by  boards,  2896,  2897. 

general  rule  is  that  claimant  failing  to  participate  in  the  proceedings 
before  the  board  may  assert  his  rights  in  the  courts,  2896. 

party  participating  in  proceedings  before  board  can  not  assert  his 
rights  in  the  court,  2897. 

rule  in  Nebraska,  2896. 

rule  in  Wyoming,  2897. 
of  courts  in  actions  to  adjudicate  rights  in  equity,  2758-2762. 

classification  of  essentials  to  constitute  jurisdiction,  2758. 

definition  of  jurisdiction,  2758. 

failure  to  object  to  a  jurisdiction  for  a  number  of  years,  estops  the 
party  from  attacking  the  decree,  2762. 

jurisdiction  in  case  of  interstate  waters,  2759,  2760. 

jurisdiction  in  case  of  diversity  of  citizenship',  2759. 

rule  by  the  Supreme  Court  of  Montana  as  to  jurisdiction,  2758. 

State  courts  have  full  and  complete  jurisdiction,  2758. 

venue  of  such  actions,  2760,  2761. 

where  a  jurisdiction  of  the  court  of  equity  is  properly  invoked  upon 
one  branch,  court  may  settle  all  the  rights  of  the  parties,  2761. 
of  courts  in  statutory  actions  to  determine  water  rights,  2847-2852. 

court  must  have  jurisdiction  of  the  subject  matter  and  the  parties, 
2849. 

rule  in  Colorado  where  water  district  extends  into  two  or  more  coun- 
ties, 2847. 

venue  of  such  actions,  2847. 
of  courts  over  interstate  streams,  2213. 

diversity  of  citizenship,  2230. 

jurisdiction  in  case  of  a  public  corporation  as  an  agency  of  the  State, 
2228. 

jurisdiction  of  Federal  and  State  courts,  2230. 

Supreme  Court  of  the  United  States  has  original  jurisdiction  between 
two  States,  2213,  2228. 
of  the  Federal  Land  Department,  1711. 

Colorado  court  upon,  1711. 

courts  will  not  review  decision  of,  1711. 

officers  of,  have  authority  to  pass  upon  to  allow  or  disallow  appli- 
cations, 1711. 
over  Forest  Reserves,  1712. 

Secretary  of  Agriculture  has  full  power  to  make  rules  and  regula- 
tions, 1712. 

Secretary  of  Agriculture  invested  with  same,  over  the  temporary  use 
of  National  Forests,  1712. 
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JUET 

(See  Adjudication  op  Eights  in  Equity;  Proceduee  and  Practice) 
certain  questions  of  fact  in  equity  cases  may  be  submitted  to  a  jury,  2801. 

JUSTICE  OP  PEACE 

has  no  jurisdiction  over  the  action  for  the  diversion  of  water,  1331. 

♦ 
JUSTINIAN,  EMPEEOB 

institutes  of,  961. 

translation  from  the  institutes  of,  by  the  California  court,  466. 

K 

KANSAS 

constitutional  provisions,  3383. 

no  constitutional  provisions  upon  subject  of  waters  and  water  rights, 

3383. 
no  declaration  as  to  ownership  or  title  to  waters,  3383. 
criticism  of  the  Kansas  laws,  3382,  3383. 

general  scheme  of  law  follows  that  of  California,  3383. 
laws  not  as  effective  as  in  some  of  the  other  States,  3382. 
method  of  adjudication  of  rights  is  the  proper  one,  3383. 
j  method  prescribed  for  the  appropriation  of  water  is  antiquated,  3383. 

riparian  rights  and  other  rights  to  the  use  of  water  may  be  con- 
demned, 3383. 
tendency  to  adhere  to  the  common  law  doctrine  of  riparian  rights, 
3382. 
irrigation  in  the  State,  3381. 

adopted  as  an  adjunct  to  rainfall,  3381. 
census  report  of  1910  relative  to  irrigation,  3382. 
elaborate  and  drastic  code  of  laws  adopted,  3381. 
inducements  to  construct  reservoirs,  3382. 

irrigation  indispensable  to  success  in  the  western  half  of  Kansas,  3381. 
many  small  reservoirs  constructed,  3382. 
Kansas — miscellaneous  subjects: 

climate  of,  compared  to  that  of  India,  183. 

criticism  of  the  Kansas  court,  as  to  the  question  of  reasonable  use  at 
•    '  common  law,  878. 

has  common  law  and  doctrine  of  appropriation  regulating  waters,  872, 

1088. 
has  doctrine  of  appropriation,  872,  1088. 
has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 


history  of  irrigation  district  laws  in  Kansas,  2521. 

irrigation  districts,  2521. 

part  of  the  Louisiana  purchase,  672, 
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KJHaSAS— (Continued) 

power  to  fix  water  rates  is  conferred  upon  the  "Board  of  Bailroad 

Commissioners,"  2489. 
prescriptive  period  for  the  acquisition  of  water  rights,  1851. 
rule  as  to  extent  of  riparian  land  in,  793. 
rule  as  to  measure  of  damages  for  injuries  to  crops,  3140. 
rule  as  to  what  lands  may  be  irrigated  at  common  law,  896. 
rule  in,  as  to  the  pollution  of  water  by  salt  mining,  2057. 
supplemental  irrigation  in,  45. 
title  to  beds  of  fresh  water,  navigable  rivers  in,  544, 
particular  features  of  the  State,  3380,  3381. 
climate  of  the  State,  3380. 

eastern  half  of  Kansas  is  vrithin  the  rain  belt,  3380. 
physical  conditions,  3380. 
precipitation  and  rainfall  of  the  State,  3380. 
State  is  one  great  plain,  3381. 
statutory  laws  relating  to  waters  and  water  rights,  3383-3400. 
adjudication  of  rights  left  entirely  to  the  courts,  3386. 
Agricultural  College  authorized  to  conduct  experiments,  3396. 
appropriation  of  subterranean  waters,  3384. 
appropriation  of  water  by  the  cubic  foot  per  second,  3385. 
Artesian  Well  Acts,  3397-3399. 
artesian  well  defined,  3397. 
board  of  county  commissioners  constitute  the  county  artesian  well 

board  when,  3397. 
Board   of   Irrigation,   Survey,   and   Experiment — ^powers   and    duties 

thereof,  3396. 
Cipolletti  weir  and  table  used  for  measuring  water  from  artesian 

wells,  3397. 
condemnation  of  water  rights,  3389-3391. 

construction  of  works  must  begin  within  six  months  after  notice,  3386. 
corporations  and  companies  may  be  organized  for   the   purpose   of 

storing  water,  3388,  3389. 
county  artesian  well  board  elected  how,  3397. 
criminal  statutes  relating  to  waters  and  water  rights,  3399. 
distribution  of  water,  3392,  3393. 

ditches  and  canals  and  rights  of  way  therefor,  3386-3388. 
extent   of  water  appropriated   limited  to   that   actually   applied   to 

beneficial  use,  3384. 
irrigation  district  law,  3394-3396. 
license  fee  for  artesian  wells,  3397. 
maximum  amount  of  water  that  may  be  used  per  acre,  from  artesian 

wells,  3397. 
miner's  inch  defined,  3385. 
penalties  prescribed  for  wasting  water  from  artesian  wells,  3398. 
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KANSAS—  (Continued) 

powers,  rights,  and  liabilities  of  corporations  and  companies,  3388, 

3389. 
provisions  for  rights  of  way  over  private  lands,  3387,  3388. 
reservoir  rights,  3393. 

right  of  appropriation  of  water  granted,  3383. 
riparian  rights  in  Kansas,^399,  3400. 

riparian  rights  to  the  use  of  water  may  be  condemned,  3390. 
vested  rights  by  appropriation  subject  to  the  right  of  eminent  domain, 

3390. 
.  water  rates,  3393,  3394. 
water  rights  as  appurtenances  to  land,  3385. 
riparian  rights  in,  3399,  3400. 

KENT,  CHANCELLOR 

opinion  as  to  the  right  to  the  flow  of  water,  at  common  law,  944,  1006, 

KENTUCKY 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  538. 

KING,  PEOFESSOE  F.  H. 

opinion  as  to  reservoir,  called  Lake  Moeris,  105. 

KUTTEE'S  FOEMULA 

used  in  computing  velocity  of  water,  1589,  1591. 

L. 

LACHES 

(See  Estoppel) 
definition  of,  2921. 

conditional  injunction  granted  where  party  guilty  of  laches,  2931. 
equity  does  not  encourage  stale  claims,  2921. 
in  actions  for  injunctions,  2921,  2922. 
there  must  be  no  laches  in  the  bringing  of  the  action,  2921. 
unless  silence '  continued  for  such  a  period  that  the  owner  would  be  guilty 
of,  in  not  speaking,  it  will  not  work  an  estoppel,  2038, 

LAKE  MICHIGAN 

(See  Canada;  Treaties) 
protests  filed  by  Canada  against  the  diversion  of  the  waters  of,  2198, 

LAKES 

definitions  and  descriptions,  476-480. 
definitions,  476 
description,  476. 
Great  Lakes,  477. 
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LAKES — {Continued) 

public  and  private  lakes,  478. 
small  lakes,  480. 
lakes— miscellaneous  subjects: 

Act  amendatory  to  the  National  Eeclamation  Act,  relating  to  certain, 

2263. 
as  the  boundary  between  different  countries,  477. 
distinction  between  a  lake  and  a  water  course,  477. 
English  rule  as  to  riparian  rights  on,  805. 
great  inland — classified,  466. 

great  inland  lakes  are  public  navigable  waters,  477. 
Great  Salt  Lake  described,  476. 
may  be  tributaries  to  water  courses,  507. 
public  and  private  lakes,  478. 

right  to  appropriate  waters  to,  where  tributary  to  streams,  1139. 
riparian  rights  attach  to,  762,  805. 
rule  as  to,  in  California,  476. 
rule  as  to  navigability  of,  479. 
rule  in  California,  as  to  riparian  rights  on,  807. 
small,  and  ponds — classified,  466,  471. 
small  lakes — distinction  between,  and  water  courses,  480. 
waters  of,  may  be  appropriated,  1139. 
Western  American  rule  as  to  riparian  rights  on,  805. 
title  to  beds  of  small,  936-939. 
English  rule,  936. 
rule  in  the  United  States,  937. 
rule  as  to  Government  surveys,  938. 

LAND  DEPARTMENT 

construction  by,  of  the  treaty  of  May  21,  1906,  with  Mexico  of  the  power 

to   make   withdrawals   of  public  land   from   the   operation   of   the 

Right  of  Way  Act  of  March  3,  1891,  2207,  2208. 
courts  will  not  review  decision  of,  1711. 
decision  by  the  Colorado  court,  1711. 
has  authority  to  pass  upon  and  to  allow  or  disallow  applications,  1711. 

LAND  GRANTS 

(See  Grants  and  Conveyances) 
definition  of,  1405. 

cession  of,  took  subject  to  previous  grants,  676. 
to  States,  under  the  Carey  Act,  are  for  internal  improvements,  2385. 
acceptance  of  grant  by  the  States,  2405. 
conditions  imposed  by  the  United  States,  2405. 
268 — Kinn.  on  Irr. 
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LANDLOED  AND  TENANT 
(See  Leases) 
acquisition  of  rights  between,  1873,  1874. 

after  delivery  of  possession  of  the  leased  property,  tenant  can  acquire 

a  prescriptive  right,  1874. 
prescriptive  right  can  be  acquired  against  both  landlord  and  tenant, 

1874.  * 

recognition  of  the  rights  of  the  original  owner  stops  the  running  of 

the  statute,  1874. 
rule  in  California,  1874. 

tenant  as  against  landlord  can  not  acquire  water  rights  by  prescrip- 
tion, 1873. 
use  between  landlord  and  tenant  is  permissive  and  can  not  be  adverse, 
1873. 

LANDS 

(See  Disposal  of  Lands;  Desbbt  Land  Law;   Caret  Law;   National 
Eeolamation  Act;  Eipabian  Bights) 
acquisition  of,  by  the  United  Sttaes,  663-685. 

by  Louisiana  purchase,  668. 

by  cession  from  the  original  States,  670. 

by  cession  of  the  Hawaiian  Islands,  674. 

by  the  Gradsden  purchase,  674. 

by  treaties  with  Eranoe,  671. 

by  treaties  with  Mexico,  673. 

by  treaties  with  Spain,  673. 
contracts  that  run  with  the  land,  2728-2730. 

contracts  that  run  in  favor,  of  the  consumers,  272S. 

liens  created  in  favor  of  the  company,  2728. 

rule  in  California,  2729. 
disposal  of,  by  the  United  States,  687-758. 

by  bounty  lands,  739. 

by  coal  land  sales,  745-749. 

by  donations  for  internal  improvements,  726,  728. 

by  donations  for  school  purposes,  728. 

by  forest  reservations,  702-722. 

by  homestead  entries,  734-738. 

by  Indian  reservations,  700-702. 

by  mineral  land  sales,  744. 

by  pr^-emption,  732. 

by  public  and  private  sale,  740. 

by  railway  grants,  727. 

by  surface  entries  or  coal  lands,  746-749. 

by  the  Carey  Law,  749. 
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LANDS—  ( Continued) 

by  the  Desert  Land  Acts,  749. 

bounty  lands,  739. 
by  the  National  Eeclamation  Act,  749. 
by  the  Timber  and  Stone  Act,  740. 
by  timber  culture  entries,  738. 
by  townsite  grants,  730. 
to  individuals,  732. 
extent  of  riparian,  774-794. 

character  of  lands,  to  which  riparian  rights  attach,  794. 
English  rule,  782,  792. 

how  far  from  stream  such  land  may  extend,  780. 
Kansas  rule  as  to,  793. 
meandered  waters,  777. 
must  be  reasonable,  786. 
must  be  under  one  ownership,  781. 
must  be  in  common  ownership  at  time  of  claim,  792, 
must  lie  within  the  same  watershed,  782. 
Nebraska  rule  as  to,  791. 
New  York  rule  as  to,  785. 
New  Jersey  rule  as  to,  787. 
opinion  by  Mr.  Farnham  as  to,  783. 
Oregon  rule  as  to,  785,  791. 

rule  of  the  Supreme  Court  of  the  United  States,  787. 
rules  based  upon  sources  of  title,  788. 
rule  in  California,  782,  783,  785,  789,  790. 
side  toward  the  stream,  774. 
Texas  rule  as  to,  785. 
lands — miscellaneous  subjects: 

after  title  has  passed  from  the  United  States,  loci  sitae  governs,  756. 

cession  by  the  original  States,  670. 

character  of,  to  which  riparian  rights  attach,  794. 

character  of,  which  may  be  reserved  for  forest  reservations,  704,  707. 

consideration  paid  for,  admissible  as  to  whether  appurtenances  were 

conveyed,  1795.  > 

each  State  may  determine  what  are  riparian  lands,  780. 
effect  of  sale  of,  by  the  Government,  777. 

forests,  purchased  by  the  United  States  to  protect  stream  flow,  715. 
in  order  to  be  riparian,  there  must  be  actual  contact  with  the  stream, 

777. 
no  title  or  possession  of  any  land  necessary  for  the  acquisition  of  a 

water  righ,t,  1324. 
perfect  title  may  be  had  to  a  water  right  without  any  land,  1324. 
regulations  for  the  sale  of  in  Saskatchewan  and  Alberta,  Canada,  329. 
rights  to  attach  when,  750. 
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LANDS — (Continued) 

rule  as  to  appurtenances  where  land  is  subdivided,  1811. 

grantee  to  each  part  takes  such  a  proportion  of  the  water  right, 
1811. 
taking  and  using  for  irrigation  projects,  in  British  Columbia,  364, 

1323. 
title  or  possession  on,  on  s'Iream  unnecessary  to  acquire  water  rights, 

1323. 
withdrawal  and  reservation  of,  for  power  sites,  724. 
measure  of  damages  for  injuries  to,  3131-3135. 

where  the  land  is  injured  but  not  permanently,  3134. 
where  the  land  is  permanently  injured,  3132. 
where  there  is  a  total  destruction  of  the  land,  3132, 
mutual  corporations,  2664. 

basis  for  the  division  of  shares  may  be  upon  the  number  of  acres 

irrigated,  2664. 
each  share  usually  represents  one  acre  of  land,  2664. 
shares  are  often  referred  to  as  so  many  "acres  of  water,"  2664. 
sale  of,  acquired  under  the  National  Beclamation  Act,  when  not  needed, 
2278. 
land  must  be  appraised,  2279. 

money  from  the  sale  to  be  covered  into  the  Reclamation  Fund,  2279. 
Secretary  of  the  Interior  has  full  authority  to  make  such  sales,  2278. 
Secretary  of  the  Interior  to  give  property  deed,  2279. 
sale  of  land  subject  to  easements  and  canals,  1785. 
rule  in  Oregon,  1785. 

rule  where  there  is  an  open  possession  and  use,  1785. 
rule  where  the  purchaser  had  notice,  1785. 
sale  of,  reserving  water  rights,  1780. 

constructioi^  conveying  water  right  without  reservation  has  no  right 

to  its  use,  1780. 
construction  reservations,  1780. 
definition  of  "exception,"  1780. 
definition  of  "reserved,"  1780. 
grant  of  land  may  be  made  a  portion  of  the  water  right  reserved, 

1781. 
parol  reservation  of  a  spring  will  not  be  specifically  enforced,  1781. 
word  "reserved"  not  synonymous  with  "exception,"  1780. 
under  the  Carey  Act,  2412-2415. 

entry  and  settlement  of  land  by  settlers,  2412. 
duty  of  settlers,  2414. 
water  right  may  be  acquired  to  irrigate,  not  situated  on  the  stream,  1324. 
what  are  riparian,  774-794. 

withdrawn  from  public  entry  for  the  purpose  of  Beclamation  Act  may  be 
temporarily  disposed  of,  2298. 
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LANDS—  (Continued) 

lands  withdrawn  for  specific  purposes  may  be  leased  temporarily,  2299. 

Secretary  may  establish  rules,  2299. 

Secretary  of  the  Interior  has  no  authority  to  lease  public  lands,  2298. 

LAND  TITLES 

burdened  with  easements  for  rights  of  way  for  ditches  actually  constructed 

nnder  Acts  of  1866  and  1870,  1648. 
common  law  rule — ^what  lands  may  be  irrigated,  895-898. 
early  settlers  mere  trespassers  on  the  public  lands,  1641. 
in  Australia,  187. 
in  Egypt,  138. 
in  India,  174. 
land  must  be  under  one  ownership  to  be  riparian,  781, 

rule  in  California  upon  the  subject,  782. 

English  rule  upon  the  subject,  783. 
methods  of  leasing  lands  in  India,  174. 
ownership  of  soil  and  water  distinguished,  689. 
rule  as  to  extent  of  riparian  lands  based  upon  sources  of  title,  788-791. 

area  confined  to  smallest  piece  or  parcel  of  land,  789. 

all  riparian  lands  held  in  common  ownership  regardless  of  sources  of 
title,  789. 

riparian  land  stops  at  the  outermost  edge  away  from  the  stream,  789. 
there  were  no,  to  early  rights  of  way,  1641. 

title  to  land  granted  under  Act  of  March  3,  1891,  was  a  base  or  qualified 
fee,  1670. 

LARCENY 

water  is  subject  of,  1342,  3056. 

LAW 

damages  for  failure  to  furnish  water  under  duty  imposed  by  law,  3065, 

3066. 
of  surface  waters  under  Romans,  984. 

statutory  laws  of  the  various  Western  States — subject  discussed,  3147-3674. 
unlawful  diversion  confers  no  right,  1317. 
upon  the  subject  of  interstate  waters  has  been  developed  within  the  last 

few  years,  2210. 
water  must  be  appropriated  according  to,  1316. 

LAWS  OP  NATURE 

legislation  against,  futile,  2044. 

pollution  of  water  may  be  solely  the  result  of,  2044, 

LEAKAGE  OF  WATER 
(See  Wasting  Water) 
natural  loss  in  transit,  1601. 
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LEASES 

leases — ^miscellaneous  subjects: 

attempt  to  lease  water  right  independent  of  land  held  to  be  an  aban- 
donment, 2001. 
lease  of  mining  ditch  for  ninety-nine  years  held  to  be  an  abandonment, 

2001. 
liability  of  the  lessor  for  damages  for  failing  to  maintain  a  ditch, 

3096. 
methods  of  leasing  land  in  India,  174. 
leasing  or  renting  water  rights  without  land,  1834. 

appropriator  must  not  divert  water  from  stream  that  he  can  not  use, 

1835. 
contrary  rule  by  the  Supreme  Court  of  California,  1835, 
rule  in  Arizona,  1835. 
rule  in  Colorado,  1835. 
rule  in  Idaho,  1835. 
rule  in  Oregon,  1835. 
senior  appropriator  has  no  need  for  the  water,  junior  appropriators 

have  the  right,  1835. 
should  not  be  permitted,  1835. 
leasing  water  rights  with  land,  1832. 

both  land  and  water  leased  together,  1832. 

common  practice  in  the  Western  States  to  lease  with  land,  1832. 
rule  in  New  Mexico,  1833. 

rule  where  the  lessor  was  not  the  owner  of  the  water  right  leased,  1833. 
water  right  may  be  leased  with  land,  1832. 
water  right  may  be  leased  with  mills,  1832. 
prescriptive  right  can  not  be  acquired  by  tenant  to  lease  property,  1873. 
after  tenant  delivers  possession  he  can  acquire  a  prescriptive  right 

1874. 
prescriptive  light  eai^  be  acquired  against  both  landlord  and  tenant, 

1874. 
there  is  a  recognition  of  the  rights  of  the  owner  of  the  property,  1874. 
under  National  Reclamation  Act,  2298,  2299. 

lands  withdrawn  for  particular  purpose  may  be  leased  until  needed, 

2299. 
Secretary  of  the  Interior  has  power  to  lease  lands  temporarily  which 

are  not  needed,  2298. 
water  rights  not  needed  may  also  be  leased  temporarily,  2299. 

LEAVES  OF  ABSENCE 

(See  National  Reclamation  Act) 
granted  upon  application  to  the  State  Board  in  Idaho,  Montana,  and 

Wyoming,  2415. 
under  the  Carey  Act,  2415. 
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LEAVES  OP  ABSENCE— (ComWnMed) 
under  National  Beclamation  Act,  2277. 

construction  of  Act  of  June  25,  1910,  by  the  Secretary  of  the  Interior, 

2278. 
granted  to  entryman  when  water  not  available  for  irrigation,  2277. 
period  of  residence  required,  commences  from  the  time  when  water  is 
available,  2278. 

LEGAL  DETERMINATION  OF  WATER  RIGHTS 

(See  Adjudication  op  Rights  in  Equity;   Determination  bt  Boards; 
Statutory  Adjudication) 
determination  in  equity — subject  discussed,  2753-2840. 
necessity  for  such  determination,  2754,  2755. 

title  to  a  water  right  is  not  perfect  until  there  has  been  a  legal 
determination,  2755. 

LEGAL  RIGHTS 

of  irrigator  and  owner  of  irrigation  projects,  59. 

LEGISLATURE 

for  the  protection  of  rights  of  public  service  corporations,  2712-2714. 
power  to  make  rules  regulating  fishing  and  hunting,  608,  625. 
power  to  regulate  public  service  corporations,  2689,  2690. 
power  to  regulate  the  use  of  water  from  artesian  wells,  2128. 

analogous  to  legislation  restricting  the  wasting  and  use  of  gas  and 
oil,  2131. 

comes  within  the  police  power  of  the  State,  2130. 
water  rates — power  of  legislature  to  fix,  2480,  2484-2487. 

legislature  has  the  power  under  the  general  police  powers  to  determine 
how  maximum  rate  may  be  fixed,  2484. 

legislature  itself  can  not  fix  rates,  2490. 

power  of  legislature  to  regulate  water  rates  in  the  face  of  contracts, 
2502-2505. 

rule  in  California,  2487. 

rule  in  Colorado,  2488, 

rule  in  Idaho,  2489. 

rule  in  Kansas,  2489. 

rule  in  Nebraska,  2489. 

rule  in  Nevada,  Oregon,  and  Washington,  2489. 

statutes  providing  how  water  rates  should  be  fixed,  2487-2490. 

this  a  matter  for  the  legislature,  not  the  courts,  2480. 
incorporation  by  legislative  enactment,  2638-2640. 

attempts  of  legislatures  at  an  early  day,  2639,  2640. 

corporations  so  organized  stand  on  no  better  footing  than  other  cor- 
porations, 2638. 
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LEGISLATUEE— (Coreiiwed) 

corporations  so  organized  stand  on  no  better  footing  than  private 

individuals,  2638. 
formalities  for  such  incorporations,  2638. 
rule  in  Oregon,  2640. 
rule  in  the  Utah  court,  26|9. 

liEIGHTON,  M.  O. 

opinion  of,  as  to  the  development  of  power,  25. 

opinion  of,  as  to  the  extent  of  power  in  the  United  States,  1487. 

LESSEES 

may  appropriate  water,  1191. 

LESSONS  TO  BE  LEAENED 
from  Australia,  202, 
from  China,  267. 
from  the  Egyptian  system,  158. 
from  India,  1B2. 
from  Italy,  251. 
from  South  Africa,  219. 

LEVEE  DISTRICTS 
(See  Caufosnia) 
organization  of  such  districts  provided  for,  3244. 

Act  is  similar  to  that  for  reclamation  districts,  3244. 
Act  of  March  20,  1905,  providing  for  such  districts,  3244. 
levee  districts  may  borrow  money,  3248. 

LICENSES 

doctrine  of  estoppel  as  applied  to  parol  licenses,  1742. 

doctrine  sometimes  invoked  to  sustain  a  right  claimed,  1742. 

mere  silence  or  passive  acquiescence  not  sufficient,  1742. 

must  be  all  the  essential  elements  of  estoppel,  1742. 

rule  in  Colorado,  1743. 
licenses— miscellaneous  subjects : 

corporations  must  secure  before  selling  water  in  Idaho,  3368. 

definition  of,  1735. 

for  rights  of  way  for  ditches  and  canals  over  private  land,  1735. 

licensor  estopped  from  revocation  when,  1736. 

may  be  given  in  writing  or  verbally,  1735. 

obligations  and  duties  imposed  upon  licenses,  in  British  Columbia,  365. 

parol  licenses,  may  be  revoked  at  will  of  licensor,  1735. 

permission  to  do  a  certain  act  or  series  of  acts  upon  another's  land, 
without  acquiring  any  estate  therein,  1735. 

permits  to  appropriate  water  under  the  law  of  State  control  are,  2454. 
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LICENSES—  ( Continued) 

prescriptive  right  can  not  be  gained  by  permission,  sufferance,   or 

from  the  owner,  1881. 
procedure  to  obtain,  in  British  Columbia,  343-351. 
required,  in  Idaho,  of  engineers  before  performing  work,  3378. 
rights  of  way  may  be  acquired  through  ditches  of  others  by,  1437. 
rights  under,  in  Saskatchewan  and  Alberta,  Canada,  312. 
terminate  with  the  death  of  the  licensor,  1735. 
to  construct  ditches  and  canals  on  private  lands,  1456,  1735,  1744. 
licensing  and  loaning  the  use  of  water  without  land  by  consumers,  1838. 
all  water  not  needed  by  prior  appropriators  belongs  to  subsequent, 

1839. 
an  appropriator  must  divert  no  more  water  than  he  needs,  from  the 

stream,  1839. 
"doubling  up,"  1838,  1839. 
rotation,  1838,  1839. 
permanent  rights  of  way  over  lands  of  others  for  ditches  and  canals  may 

be  acquired  through  parol  licenses,  1738. 
authorities  against  Western  rule,  1740. 
doctrine  of  estoppel  as  applied  to  licenses,  1738. 
it  would  be  fraudulent,  after  large  expenditure  of  money,  to  revoke 

such  a  license,  1739. 
licenses  become  irrevocable  when,  1738. 
licenses  will  continue  for  so  long  a  time  as  the  nature  of  it  calls  for, 

1738. 
licensor  held  to  have  conveyed  an  easement,  1739. 
licensor  will  not  be  permitted  to  revoke  a  Uceuse  when,  1739, 
opinion  of  Judge  Cooley  upon  subject,  1740. 
irrevocable  licenses  defined  and  discussed,  1738. 
rule  in  California,  1738. 
rule  in  Wyoming,  1740. 
prescriptive  right  can  not  be  based  on  parol  licenses,  1743. 

in  order  to  acquire  the  right  of  prescription  licenses  must  have  been. 

revoked,  1744. 
prescription  to  the  use  of  ditch  or  canal  can  not  be  acquired  under 

permission,  1744. 
prescriptive  right  can  not  be  based  on  permission,  1743. 
prescriptive  right  may  have  had  its  inception  by  permission  of  licenses, 

1873,  1881. 
knowledge  of  the  repudiation  of  the  licenses  must  have  been  brought 

home  to  the  owner  of  the  land,  1873. 
licensee  must  have  repudiated  licenses,  1873. 
plaintiff  in  an  action  to  establish  a  right  by  adverse  possession  must 

recover  on  that  theory,  1873. 
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LICENSES—  (CojitimMed) 

statute  of  limitations   does  not  begin  to   run  until   notice   of  such 
repudiation,  1873. 
temporary  rights. of  way  over  the  lands  of  others  for  ditches  and  canals 
may  be  acquired  by  parol  licenses,  1736. 

if  licensee  spends  money  he  does  so  at  his  peril)  1737. 

it  is  not  property  desoendime  to  heirs,  1737. 

licensee  is  presumed  to  know  that  license  may  be  revoked,  1737. 

mere  license  may  be  revoked  at  any  time,  1736. 

revocation  of  license  does  not  terminate  licensee's  water  right  when, 
1737. 

such  a  license  creates  no  interest  in  land,  1737. 

such  a  license  depends  on  the  will  of  the  party  giving  for  its  con- 
tinuance, 1737. 

such  a  license  is  not  assignable,  1737. 

terminates  at  the  death  of  the  party  conferring  it,  1737. 

sale  of  the  land  instantly  works  revocation,  1737. 

LICENSE  TAX 

(See  Taxation;  Taxes) 
annual  fee  or  license  tax  charged  in  Oregon  for  the  use  of  water  for  power 
purposes,  2466. 
fee  charged  in  California  for  the  use  of  water  for  power  purposes, 

2466. 
fee  charged  by  the  Federal  Government  for  the  use  of  water  for  power 
purposes,  1700,  2466. 

LIENS 

(See  Mechanics'  Liens) 
allowed  a  ditch  or  canal  company  for' furnishing  water  for  irrigation,  1830. 
allowed  under  Carey  Act,  2390,  2417. 
enforcement  of  lien,  2418. 

importance  of  the  lien,  feature  of  the  law,  2396-2399. 
liens  authorized  under  the  Act  of  June  11,  1896,  to  secure  actual  cost 
and  necessary  expenses  of  reclamation,  2390. 
recovery  for  water  furnished  where  a  lien  on  the  land,  2741-2743. 
contracts  that  run  with  and  bind  the  land,  2742. 
usual  method  of  procedure  is  by  foreclosure  and  sale,  2743. 
statutory  provisions  in  Colorado  for,  on  ditches  and   canals  and   other 

works,  3315,  3316. 
such  liens  run  with  the  land,  1830. 
vendor's  allowed  by  some  States,  1830. 
vendor 's  for  furnishing  water  supply,  1830. 


INDEX.  4283 

Eeferences  are  to  pages.     Volume  I,  pp.  1-1097;  "Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,.  pp.  3147-3674. 

LIGHT 

may  be  furnislied  by  power  company,  1492. 
water  may  be  appropriated  to  generate,  1199. 

LIMITATIONS 

constitutional,  imposed  upon  the  State  legislatures  in  the  matter  of  regu- 
lation of  water  rates,  2484-2487. 
of  indebtedness  by  irrigation  districts,  2573. 
of  powers  of  a  State  to  dedicate  its  waters,  639. 
to  the  right  of  condemnation,  1944-1946. 

diteh  or  canal  must  be  constructed  over  shortest  possible  route,  1944. 
land  can  not  be  burdened  with  more  than  one  diteh  or  canal  where 

one  will  suffice,  1944. 
object  to  avoid  multiplicity  of  ditches,  1945. 
rule  in  Colorado,  1944. 
rule  in  other  States,  1944. 
under  the  Carey  Act,  2390. 

forfeiture  for  failure  to  construct  work  on  time,  2411. 

lands  selected  by  State  must  be  irrigated  and  reclaimed  within  ten 

years,  2390. 
Secretary  may  extend  period  not  exceeding  five  years,  2391. 
time  within  which  constructing  party  must  commence  works,  2411. 
time  within  which  settlers  must  cultivate  one-eighth  of  the  land  en- 
tered, 2414. 
under  the  law  of  State  control,  2454-2456. 

limitations  of  time  within  which  works  must  be  commenced,  2455. 
limitations  of  time  within  which  work  must  be  completed,  2455. 

LITIGATION 

between  doctrine  of  appropriation  and  riparian  rights,  1029-1036. 

over  the  constitutionality  of  the  irrigation  district  law,  2512-2516,  2529- 

2540. 
sale  of  water  rights  separate  from  land,  source  of,  1814. 

LITTOKAL  PEOPEIETOES 
definition  of,  760  note. 

LOCALITY 

(See  Eminent  Domain;  Public  Use) 
influence  of,  upon  the  question  of  public  use,  1910. 

decision  of  courts  have  been  largely  influenced  by  local  6onditions  and 

necessities,  1910. 
in  general  it  is  a  question  of  the  necessities  of  any  particular  region, 

1911. 
question  of  drainage  in  the  East  and  the  South,  1911. 
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IjOCALITY— (Continued) 

question  of  the  Mill  Acts  in  the  East,  1911. 
reclamation  of  the  arid  lands  in  the  West,  1911. 
rule  in  Washington,  1910, 

LOGGING 

(See  Navigation)  * 

logging — miscellaneous  subjects  discussed: 

clearing  streams  for,  in  British  Columbia,  358-362. 

damages  from,  3098,  3099. 

damages  may  be  recovered  for  negligent  logging,  3098. 

damages  may  be  made  by  one  using  the  stream  against  a  riparian 

owner  when,  3099. 
floating  of  logs  and  timber  upon  streams  in  Wyoming,  3669. 
improvement  of  streams  for  logging  purposes  in  Washington,  3633, 

3634. 
liability  for  all  injuries  resulting  from  negligence,  3098. 
navigation — for  logging,  566,  573. 
one  engaged  in  driving  logs  is  bound  to  use  ordinary  prudence  and 

skill,  3098. 
one  using  the  stream  is  not  injured,  3098. 
right  of  injunction  against,  2954,  2955. 
right  of  floating  logs  on  streams  in  Oregon,  3528. 
right  of  riparian  owner  to  an  injunction  against  negligent,  2954,  2955. 
right  to  float  logs  and  timber  on  streams  in  Idaho,  3377,  3378. 
rule  in  California,  2955. 

LOMBAEDY 
(See  Italt) 
description  of  Naviglio  Grande  Canal,  226. 
description  of  Vettabbia  Canal,  234. 
description  of  the  Villoresi  Canal,  228. 
from,  irrigation  was  introduced  into  Prance,  110,  124. 
irrigation  in,  220. 

management  of  the  Villoresi  Canal,  230. 
use  of  sewage  water  in,  234. 

LOMBOK 

modern  irrigation  in,  270. 

LOSS  OP  EIGHTS 

(See  Abandonment  of  Eights;  Eminent  Domain;  Pobpeititee;  Peesobip- 
tion) 
right  acquired  by  prescription  by  one  party  is  correspondingly  lost  by  the 
latter,  1852,  1895,  1897. 
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LOSS  OF  WATER 

damages  from  immediate  surface  run-off,  87-89. 

to  the  cultivation  of  lands,  87. 

to  navigation,  88. 

to  power  plants,  89. 

to  all  other  uses  of  water,  87. 
examples  of,  natural,  1601. 
natural  loss  of  water  in  transit,  1601. 

water  will  evaporate,  1601. 

will  leak,  1601. 

will  seep,  1601. 
natural  not  considered  the  was|;ing  of  water,  1601. 

LOUISIANA 

as  a  rice  growing  State,  425. 
Code  Napoleon,  as  applied  in,  254. 
France  brought  the  civil  law  to,  984. 
part  of  the  Louisiana  Purchase,  672. 
supplemental  irrigation  in,  45. 

LOUISIANA  PUECHASB 
how  made,  668,  671. 
lands  acquired  under,  813. 

M. 
MACHINES  FOE  EAISING  WATER 
(See  Pumping  Plants;  Eotpt) 
regulations  for  in  Egypt,  151-153. 

MADAGASCAR 

modern  Irrigation  in,  270. 

MADEIRA 

moderii  irrigation  in,  270. 

MAINE 

dedicated  the  title  of  all  ponds  containing  more  than  ten  acres,  641. 

M.4.NDAMUS 

actions  for,  3023-3030. 

actions  for  mandamus  are  not  peculiar  for  the  protection  of  water 

rights,  3023. 
action  must  be  brought  each  season,  3028. 
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MAmiAMUa— (Continued) 

before  writ  of  mandamus  will  be  granted  by  the  court,  there  must  be 
found  to  exist  the  following  essentials:  3024. 

(1)  the  duty  imposed  upon  the  defendant,  3024. 

(2)  that  the  plaintiff  has  right  to  demand  performance  of  that 

duty,  3024.  ^ 

(3)  that  a  legal  demand  has  been  made,  3024. 

(4)  that  defendant  has  water  under  its  control,  3024. 

(5)  that  the  plaintiff  has  another  plain,  speedy,  or  adequate  rem- 

edy at  law,  3025. 

decree  in  such  actions  may  compel  the  delivery  of  the  water,  3028. 

defendant  can  not  set  up  a  contract  for  a  higher  rate  than  the  rate 
legally  fixed,  3027. 

defendant  may  plead  that  it  has  no  water  to  spare  under  its  control, 
3026. 

defendant  may  plead  that  it  is  a  mutual  compEiny  organized  to  furnish 
water  to  its  shareholders,  only,  3026. 

defendant  may  plead  that  the  demand  of  the  plaintiff  is  excessive, 
3027. 

defendant  may  plead  such  defenses  as  it  may  have,  3026. 

distinction  between  actions  to  adjudicate  rights  and  actions  for  in- 
junctions as  to  parties,  3027. 

duty  of  water  company  to  furnish  water,  3023. 

judgment  awarding  the  writ  after  expiration  of  irrigation  season,  is 
erroneous,  3028. 

mandamus  vrill  lie  to  compel  a  public  officer  to  do  his  duty,  3028. 

parties  to  such  actions,  3027. 

perpetual  right  to  the  use  of  the  water  is  not  proper  subject  matter 
for  mandamus,  3028. 

proceedings  of  this  nature  must  be  summary  in  character,  3025. 

rule  in  California  as  to  action  for  mandamus  against  irrigation  dis- 
tricts, 3028. 

rule  in  Nevada,  3030. 

rule  in  Washington,  3029. 

statement  by  the  Colorado  court,  3025. 

what  the  petition  in  mandamus  should  show,  3025. 

when  actions  for  mandamus  will  lie,  3028-3030. 

when  actions  for  mandamus  wiU  not  lie,  3029,  3030. 

where  duty  is  imposed  by  law  or  contract,  such  duty  may  be  enforced 
by  mandamus,  3023,  3066. 

where  there  is  a  community  of  interest  between  a  number  of  consumers, 
they  may  join  as  parties  plaintiff,  3027. 

where  there  is  no  community  of  interest  they  can  not  be  joined,  3027. 
mandamus — miscellaneous  subjects : 

against  public  service  corporations  for  the  service  of  water,  2708,  3023. 
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'MANDAMUS— (Continued) 

statutory  decree  may  be  enforced  by  mandamus  against  a  water  offi- 
cial, 2882. 

usual  remedy  for  compulsory  service  is  by,  2972,  3023. 

will  lie  against  State  Engineer  when,  2465,  2466,  3028. 

will  lie  to  compel  irrigation  district  officers  to  levy  an  assessment, 
2567,  3023,  3028. 

wiU  lie  to  compel  public  service  corporation  operating  under  franchise 
to  furnish  water,  2601. 

writ  of  mandamus  will  issue  to  compel  company  to  deliver  water  upon 
tendering  note,  2480,  3023. 

MANDATORY  INJUNCTIONS 

(See  Injunctions;  Pbeliminart  Injunctions) 
definition  of,  2928. 

in  rare  cases  mandatory  preliminary  injunctions  are  issued  by  the 

court,  2929. 
rule  in  Arizona,  2930. 
when  mandatory  injunctions  will  be  granted,  2928-2930, 

MANUFACTURING 

(See  Pollution;  Public  Use) 
by  private  parties,  when  a  public  use,  1923. 

doctrine  not  peculiar  to  the  Western  States,  1923. 

right  may  be  acquired,  by  power  of  eminent  domain,  1923. 

rule  in  Colorado,  1924. 

rule  in  Montana,  1923. 

rule  in  Nevada,  1923. 

rule  in  the  older  Eastern  States,  1923. 

rule  under  the  so-called  Mill  Acts,  1923. 
degree  of  pollution  interfering  with,  allowed,  2072. 
pollution  of  water  used  in  manufacturing  processes,  2047. 

MAPS 

(See  Laws  op  State  Control) 
duplicate  must  accompany  an  application  to  appropriate,  2448, 
rule  in  Colorado  as  to  maps  and  plans,  2449. 

MARRIED  WOMEN 

may  appropriate  water,  1180. 

not  permitted  to  file  on  lands  under  the  Carey  Act,  in  Idaho  and  Colorado, 

2412. 
permitted  to  file  on  lands  under  the  Carey  Act,  in  Wyoming,  Oregon,  and 

Utah,  2412. 
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MAESHALL,  CHIEF  JUSTICE 
description  of  river,  503. 

MARYLAND 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  534. 

MASSACHUSETTS  * 

cession  of  lands  by,  671. 
Colonial  "&reat  Ponds"  of,  482. 

dedicated  the  title  of  all  ponds  containing  more  than  ten  acres,  641. 
rule  in,  as  to  the  reasonable  use  of  water  at  common  law,  828. 

MATERIAL 

Act  of  Feb.  8,  1905,  authorizing  the  Secretary  of  the  Interior  to  use  and 
permit  the  use  of,  by  the  Reclamation  Service,  2263. 
earth,  stone,  and  timber  from  forest  reserves  may  be  used,  2263. 
Act  of  March  3,  1905,  relating  to  the  sale  of  used,  2264. 

all  material  utilized  for  temporary  work  may  be  sold,  2264. 
taken  possession  of  by  the  Government  from  defaulting  contractor,  to  be 
accounted  for,  2295. 

MEAD,  BLWOOD 

chairman  of  State  Rivers  and  Water  Supply  Commission  of  Victoria,  Aus- 
tralia, 191. 
criticism  of  the  National  Reclamation  Act  by,  2245. 
opinion  of,  as  to  Egyptian  irrigation,  160. 
sent  to  Italy  to  investigate  irrigation  matters,  128. 

MEADOW  ACT 
(See  Colorado) 
statutory  right  for  the  use  of  water  for  irrigation  of  meadow  land,  3267. 

MEANDERED  WATERS 

(See  Lands;  Ripaeian  Rights) 
riparian  rights  on,- 777. 
title  to  land  between  lines,  777. 

MEANS,  THOMAS  H. 

sent  to  Egypt  to  investigate  irrigation,  128. 

MEASUREMENT  OF  WATER 
devices  for,  1582-1587. 

Cippoletti  weir,  1584. 

contracted  weir,  1584. 

current  meter,  definition  and  description,  1587. 

different  kinds  of  weirs,  1584. 
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MEASUEEMENT  OF  WATER— (Coniiwed) 

flumes,  used  where  the  weir  can  not  be  used  to  advantage,  1586. 

method  of  operating  current  meter,  1587. 

other  devices  for  measuring  water,  1587. 

rating  tables  used  in  connection  with  the  current  meter,  1587. 

regulations  of  Agricultural  Department  relating  to  measuring  flumes, 
1586. 

requires  an  engineer  to  operate  current  meter,  1587. 

suppressed  weir,   1584. 

theorem  of  Torricelli,  1583. 

theory  of  weir,  1582. 

trapezoidal  weir,_  1585. 

weir,  1582. 
evidence  of  the,  before  the  courts,  1589. 

Colorado  court  upon  the  subject  of  measurement  of  water,  1590. 

court  has  to  depend  upon  expert  testimony,  1589. 

measurement  of  water  has  not  become  an  exact  science,  1590. 

recognized  standard  formulas  have  to  be  used  in. computation,  1590. 
measurement  of  water — ^miscellaneous  subjects: 

by  capacity  of  ditch  or  canal,  an  inaccurate  method,  1555-1564. 

in  Nebraska,  3426. 

miner's  inch,  a  most  inaccurate  method,  1544. 

no  accurate  method  for,  at  an  early  day,  1543. 

of  running  water,  a  most  difficult  subject — discussed,  1572-1591. 

opinion  of  the  Colorado  court  as  to,  1572. 

quantity  of  water  may  be  determined  with  some  degree  of  accuracy, 
1573. 

subject  of  running  water  a  most  difficult  one,  1572.       '' 
methods  of,  1572-1591. 

acre-foot,  defined,  1582. 

adoption  of  the  acre-foot  as  a  unit  of  quantity,  1582. 

better  rules  adopted  for  measurement  than  miner's  inch,  1577. 

California  rules  for  the  miner's  inch,  1576. 

Colorado  rule  for  the  miner's  inch,  1576. 

"head  of  water,"  as  used  in  connection  with  the  miner's  inch,  1575. 

Idaho  rule  for  the  miner's  inch,  1576. 

miner's  inch,  1573. 

miner's  inch  as  prescribed  by  statutes,  1575. 

miner's  inch  defined  and  described,  1573-1577. 

miner's  inch  not  a  safe  or  accurate  standard,  1577-1580. 

miner 's  inch  easily  understood  by  the  farmers,  1573, 

of  what  the  acre-foot  consists,  1582. 

of  what  the  second-foot  consists,  1580. 

second-foot — defined,  1580. 

use  of  the  second-foot  as  a  unit  of  flow,  1580. 
269— Kinn.  on  Irr. 
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MEASUREMENT  OP  WAT'E'B— {Continued) 
Telocity  of  approach,  1587. 

"coefficient  of  roughness,"  must  be  considered,  1588. 
formulas  for  computing,  1587. 

' '  Kutter  's  formula, ' '  for  the  measurement  of  waters,  1589. 
must  be  taken  into  consideration,  1588. 

MEASURE  OF  DAMAGES 

(See  Condemnation;  Damages) 
in  actions  for  damages,  3130-3145. 

measure  of  damages  for  injuries  to  crops,  3135-3141, 
measure  of  damages  for  injuries  to  lands,  3131-3134. 
measure  of  damages  for  loss  of  live  stock,  3141,  .3142. 
measure  of  damages  for  loss  or  injury  to   a  water  right,  3142. 
measure  of  damages  for  loss  of  power,  3142. 
nominal  damages,  3145, 

MEASURING  DEVICES 

(See  Mbasubbment  of  Water) 
duty  of  ditch  owner  to  construct,  in  Idaho,  3359,  3360. 
is  made  a  misdemeanor  to  interfere  with,  3046. 
must  be  constructed  by  ditch  owners  in  Colorado, -3275-3278. 
must  be  installed  by  owners  of  ditches  and  canals  in  Nevada,  3453. 

MECHANICAL  DEVICES  EOR  LIFTING  WATER 
(See  Pumping  Plants;  Egypt) 
in  Egypt,  134,  160. 
regulations  for  machines  in  Egypt,  151. 

MECHANIC'S  LIEN 
(See  Liens) 
action  will  lie  to  foreclose,  3050. 

for  the  drilling  of  artesian  wells,  2148. 
precedence  of,  over  mortgages,  1828. 

after  acquired  property  may  be  burdened  with  mechanics'  liens,  1829. 
rule  in  Colorado,  1830. 

when  mechanic's  lien  superior  to  that  of  prior  mortgage,  1829. 
provisions  for,  in  Wyoming,  3670. 
rights  under,  in  Oregon,  3526. 
statutory  provisions  for,  in  Colorado  on  ditches  and  canals  and  other  works, 

3315,  3316. 
water  rights,  ditches,  and  canals  and  rights  of  way  may  be  alienated  by, 
1762,  1826-1830. 
ditches  and  canals  are  subject  to  mechanics'  liens,  1826. 
foreclosure  and  sale  under  mechanics'  liens,  1827. 
liens  attach  to  lands  abandoned  as  well  as  to  ditch,  1827. 
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MECHANIC'S  LIEN— (Con tintted) 

rule  by  the  Supreme  Court  of  the  United  States,  1827. 

rule  in  Utah,  1827. 

to  what  property  mechanics'  liens  attach,  1826. 

water  right  is  subject  to  mechanics'  liens,  1826. 

where  ordinary  action  is  brought,  mechanic's  lien  is  waived,  1828. 

MEDITEKEANEAN  SEA 

as  a  portion  of  the  sea,  474. 

MESA  CANAL 

prehistoric  canal  in  Arizona,  120. 
restoration  of,  by  the  Mormons,  120. 

MESOPOTAMIA,  VALLEY  OP 
early  irrigation  in,  102. 

METHODS 

(See  Ireigation) 
irrigation  and  its  many,  45. 

METHODS  OF  APPLYING  WATEE 
as  practiced  in  Egypt,  134. 
as  practiced  in  the  United  States,  45-57. 

MEXICAN  LAND  GRANTS 

Acts  of  Congress,  relating  to  settlement  of,  677. 
United  States,  took  subject  to,  677. 
water  laws  of,  987-1003. 

as  affecting  rights  of  water  of  Mexican  land  grants,  998. 

acquisition  of  private  rights  by  way  of  Government  concession  under, 
992. 

acquisition  of  private  rights  under,  991. 

conclusions  as  to,  1002. 

history  of,  987. 

in  general,  989. 

modified  the  civil  law  to  fit  Mexican  conditions,  987. 

pueblo  rights— the  "Plan  of  Pictie,"  994. 

pueblo  rights — ^right  to  extend  use  of  water  to  territory  annexed  to 
pueblos,  994. 

taken  from  the  civil  law,  987. 

use  of  water  not  confined  to  riparian  lands  under,  993. 
water  laws  of  Mexico  as  affecting  rights  of,  998. 
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MEXICO 

Central  Plateau  of,  274. 
civil  law  modified  by,  635,  1006. 

discovery  of  ancient  irrigation  works  by  Coronado  in,  118. 
discovery  of  ancient  irrigation  works  by  Cortes  in,  118. 
early  irrigation  in,  102,  114,  1^6. 
irrigation  projects  in,  270. 

lands  acquired  under  Treaty  of  Guadalupe  Hidalgo,  634. 
laws  of,  permit  diversion  of  water  from  natural  streams,  991. 
modern  irrigation  in,  272. 
treaties  with,  673. 
Gadsden,  673. 
Guadalupe  Hidalgo,  673. 
treaties  with,  relative  to  international  waters,  2198-2209. 
construction  of  the  treaty  of  May  21,  1906,  2208. 
division  of  the  waters  of  the  Eio  Grande,  left  to  the  Beelamation 

Service  of  the  United  States,  2203. 
duties  and  powers  of  international  boundary  commission,  2201-2203. 
effect  of  treaty  of  May  21,  1906,  2206-2208. 
establishment  of  international  boundary  commission  by  treaty  of  Dec. 

26,  1890,  2200. 
fourth  article  of  the  Gadsden  Treaty,  2198. 
members  of  international  boundary  commission,  2201. 
Secretary  of  the  Interior  holds  that  he  may  make  withdrawals  of  pub- 
lie  lands  from  operation  of  the  Eight  of  "Way  Act  of  March  3, 
1891,  where  it  would  affect  treaty  relations,  2207. 
seventh  article  of  the  Treaty  of  Guadalupe  Hidalgo,  2198. 
text  of  treaty  of  May  21,  1906,  2204-2206. 
treaty  of  May  21,  1906,  relative  to  the  division  of  the  waters  of  the 

Eio  Grande,  2203. 
treaty  of  Sept.  14,  1896,  relative  to  the  Eio  Grande  and  Colorado  rivers 

as  boundary  lines,  2199. 
works  to  be  constructed  by  the  United  States  under  the  terms  of 
treaty  of  May  21,  1906,  2209,  2263. 
water  laws  of — Supreme  Court  of  the  United  States  on,  993. 

MICHIGAN 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  534. 
part  of  Northwest  Territory,  671. 

MHilTAEY  LAND  WAEBANTS 

disposal  of  lands  to  individuals  by,  739. 
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MILITARY   RESERVATIONS 

Fort  Shaw  MUlfary  Reservation,  abanaoned,  2262. 

Secretary  of  the  Interior  authorized  to  withdraw  lands  needed  under 
reclamation  projects,  2262. 
grant  of,  to  a  State  construed,  1415. 

grants  for  fifty  years  upon,  under  Act  of  March  4,  1911,  for  the  transmis- 
sion of  electrical  power,  1706. 

MILK  RIVER 

(See  Canada;  Teeaties) 
treaty  of  May  13,  1910,  relative  to  the  equal  division  of  the  waters  of,  2197, 
note. 

MILL  AND  POWER  RIGHTS 
(See  PowEE  Rights) 
use  of  water  for  power  purposes — subject  discussed,  1486-1498. 

development  and  transmission  of  power  for  general  distribution,  and 

public  use,  1491. 
importance  of  subject,  1487. 
non-riparian  transmission  of  power,  1495.- 
recent  action  by  States  relative  to  power  rights,  1490. 
reservation  of  power  sites  upon  the  public  lands,  1490. 
right  of  riparian  owner  to  make  reasonable  use  of  water  for  power 

purposes,  1493. 
use  of  water  by  appropriators  for  power  purposes,  1497. 
water  may  be  used  for  development  of  power,  1486. 
who  is  to  own  and  control  water  power  of  the  country,  1488. 
water  rights  when  in  fact  appurtenances  to  mills,  1809. 
rule  in  the  Western  States,  1810. 

rule  under  the  Arid  Region  Doctrine  of  appropriation,  1809. 
rule  under  the  common  law,  1809. 
whether  the  water  right  passes  is  a  question  of  fact,  1810. 

MILL  RIGHTS 
(See  PowEB  Rights) 
early  mill  rights  were  for  direct  power  rights,  1494. 
New  England  mill  rights  grant  rights  of  eminent  domain,  1911. 
New  England  Mill  Acts,  1493. 

land  had  to  be  paid  for  by  the  mill  owner,  1493. 

right  was  granted  to  flood  lands,  1493. 
obstructions  may  be  maintained  across  navigable  streams  of  State,  1495. 
of  New  England,  brought  to  the  Western  part  of  this  country,  1495. 
reasonable  use  of  water  for  miU  rights,  .1494. 
rule  of  the  Minnesota  court  as  to  the  extent  of  mill  rights,  1494. 
subject  discussed,  1486-1498. 
water  must  be  returned  to  stream  after  use  for,  1495. 
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MILLS 

leasing  of  water  rights  with,  1832. 

pollution  of  water  from  the  discharge  of  waste  and  debris  from,  2052-2059, 
2067,  2072. 

any  material  that  befouls  and  pollutes  the  water  is  a  violation  of  the 
rights  of  the  lower  owners,  2053. 

court  of  equity  will  abate ^ueh  nuisances,  2058. 

debris  oftentimes  covers  the  land  with  particles  of  rock,  gravel,  coal, 
or  waste,  2054. 

debris  impedes  the  natural  flow  of  the  water  both  in  streams  and 
ditches,  2054. 

effect  of  sawdust  thrown  into  a  stream,  2053,  2054. 

materials  worked  up  by  factories  and  mUls  usually  brought  from  else- 
where, 2052. 

no  one  has  a  right  to  poison  water,  however  innocently,  2058. 

no  positive  rule  can  be  laid  down  applicable  to  all  cases,  2058. 

opinion  of  the  Montana  court,  2058. 

pollution  by  poisons  from  cyanide  plants  and  mills  reducing  arsenical, 
lead,  and  copper  ores,  2057. 

pollution  by  stamp  and  concentration  mills,  2056. 

pollution  from  debris  from  reduction  mills,  2054. 
4  pollution  of  water  from  sawmills  throwing  dust  into  stream,  2053. 

rule  in  Indiana,  2053. 

sawdust  clogs  up  ditches  and  canals,  2054. 

sawdust  destroys  the  fish  in  a  stream,  2054. 

some  debris  cast  into  streams  is  harmless,  2054. 

these  acts  are  nuisances  and  may  be  abated,  2054. 

MINERAL  LANDS 

disposal  of  placer  mining  ground,  745. 
disposal  of  to  individuals,  744. 

MINERAL  SALTS 

(See  Artesian  Waters;  Polltjtion  or  Waters) 
artesian  waters  sometimes  carry,  in  solution,  2125. 

MINERAL  SUBSTANCES 
(See  Pollution  op  Waters) 
Acts  regulating  the  extraction  of  minerals  from  waters,  in  California,  3228. 
may  pollute  water  in  its  passage  underground,  2044. 

MINERS 

adoption  of  the  rule  of  priority  by,  1345-1352. 

as  possessors  of  both  lands  and  waters  at  an  early  date,  were  mere  tres- 
passers, 1052. 
early  rules  and  regulations  of  California,  1040. 
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MINERS—  ( Continued) 

early  legislature  of  California  from,  1054. 

may  protect  lands  governed  by  their  valid  locations  from  trespass  for  the 

construction  of  ditches  and  canals,  1724. 
proof  of  custom  of,  by  California  Act  of  1851,  1046. 
respecting  free,  in  British  Columbia,  269. 

MINER'S  INCH 

(See  Measubement  op  Water) 
basis  for  the  division  of  shares  in  mutual  corporations  may  be  based  on 

the,  2664. 
definition  and  description  of,  1575. 
defined  and  described,  1573-1580. 

California  rule  as  to,  1574. 

retained  in  some  of  the  Western  States,  1574. 

used  first  by  the  early  miners,  1573. 
not  a  safe  or  accurate  standard,  1577. 

due  largely  to  different  standards  of  head,  1578, 

is  a  variable  quantity,  1578. 

Oregon  court  upon  the  subject,  1578. 

Washington  court  upon  the  subject,  1578,  1579. 
prescribed  by  statutes,  1575. 

Arizona  rule,  1577. 

California  rule,  1576. 

Colorado  rule,  1576. 

Idaho  rule,  1576. 

Montana  rule,  1577. 

Nebraska  rule,  1577. 

New  Mexico  rule,  1577. 

North  Dakota  rule,  1577. 

Oregon  rule,  1576. 

South  Dakota  rule,  1577. 

MINES 

abandonment  of,  usually  works  an  abandonment  of  water  right,  1986. 
it  is  no  defense  for  the  pollution  of  a  stream,  that  a  mine  was  worked  care- 
fully, 2085. 
leasing  water  rights  with,  1832. 
pollution  of  water  by,  2054-2059,  2067. 
effect  from  salt  mined,  2057. 

effect  from  the  working  of  lode  mining  claims,  2056. 
effect  of  the  discharge  of  tailings  and  waste  from  coal  mines,  2057. 
eflfeets  of  casting  debris  from  mine  into  streams,  2054. 
many  mines  in  the  irrigated  mountainous  region  aflfect  the  purity  of 
the  waters,  2054. 
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MIKES— (ConUnued) 

mining  and  reduction  of  ores  from  mines  is  a  lawful  and  necessary 

business,  2058. 
operations  of  placer  mining,  2054. 
opinion  of  the  Montana  Court,  2058. 
rights  of  both  parties  should  be  .considered,  2058. 
water  right  when  in  fact  appurtenant  to,  1808. 
burden  of  proof  in  such  eases,  1809. 

in  transfer  of  mining  property  water  rights  pass  when,  1808. 
water  right  often  essential  to  the  working  of  a  mine,  1808. 

MINGLED  WATEES 

(See  Inckeasb  op  Volume) 
burden  of  proof  upon  the  party  mingling,  1396. 
courts  called  upon  to  settle  rights  to,  1391. 
extent  of  right  to  recapture,  1395. 

in  recapturing,  there  must  be  no  injury  to  other  vested  rights,  1395. 
intent  to  recapture  depends  upon:  1391. 
first,  right  of  appropriation,  1391. 
second,  intent  to  recapture,  1391. 
intent  to  recapture  must  be  present  at  the  time  water  is  turned  into  the 

stream,  1392. 
may  result  from  developed  waters,  1391. 
of  different  streams,  1390. 
rule  governing  right  of  recaptured  converse  to  rule  governing  discharged 

waste,  1392. 
rule  in  Nevada  regarding,  1392. 
use  of,  may  be  the  property  of  different  owners,  1390. 

MINING  CLAIMS 

mere  location  of,  does  not  make  an  appropriation,  1198. 

MINING  INDUSTET 

attempted  preference  to  rights  of  water  first  given  to  the,  1054, 
by  private  parties  when  a  public  use,  1921. 

rule  in  Alaska,  1922. 

rule  in  Nevada,  1922. 

rule  in  Utah,  1922. 

rule  of  the  Supreme  Court  of  the  United  States,  1922. 

when  right  of  eminent  domain  may  be  exercised  for,  1921, 
care  must  be  exercised  not  to  pollute  water  by,  1198. 
essential  facts  necessary  for  the  application  to  appropriate  water  for  the 

development  of,  2450. 
use  of  water  for  hydraulic  mining  in  Cffifornia,  3226. 
water  may  be  appropriated  for  all  purposes  of  the,  1198i 
water  used  for,  only,  may  contain  a,  large  amount  of  impurities,  2048. 
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MINING  PAETNEESHIPS 
(See  Paetnebships) 
ditch  partnerships  analogous  to,  2630. 

MINING  EULES  AND  EEGULATIONS 
(See  EuLES  and  Eegulations) 
early,  in  California,  1040-1043. 

MINISTER 
(See  Canada) 
powers  of,  in  Saskatchewan  and  Alberta,  Canada,  324-327, 

MINNESOTA  , 

correlative  right  as  to  percolating  waters  adopted,  2173. 

part  of  Northwest  Territory,  671. 

part  of,  part  of  the  Louisiana  Purchase,  672. 

rule  in,  as  to  the  correlative  rights  and  the  use  of  waters  of  artesian 

basins,  2132. 
rule  in,  for  the  use  of  running  water  for  power  purposes,  1492. 
supplemental  irrigation  in,  45. 

MTNOES 

may  appropriate  water,  1180. 

"MINOE  "WORKS" 

as  Classified  in  India,  166. 

MISCELLANEOUS  ACTIONS 

protection  of  rights  by — subject  discussed,  3023-3051, 
actions  for  an  accounting,  3044,   3045. 
actions  for  certiorari  or  review,  3035-3037. 
actions  for  receivers,  3044,  3045. 
actions  for  mandamus,  3023-3030. 
actions  for  specific  performance,  3030-3034. 
actions  in  ejectment,  3039-3041. 
actions  in  g«o  warranto,  3037,  3038. 
actions  on  contracts  to  protect  rights,  3030-3034. 
enforcement  of  the  criminal  statutes,  3045,  3046. 
protection  of  rights  by  various  actions,  3049-3051. 
protection  of  rights  by  physical  force,  3046-3049. 

MISDEMEANOR 

(See  Criminal  Statutes) 
as  against  waters  and  water  rights — statutes  of  California,  3249,  3250. 
for  violation  by  officers  of  irrigation  district  of  the  provisions  as  to  con- 
tracts, 2573. 


4298  INDEX. 

Beferences  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  ni,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

MISDEMEANOE— (ComtiJiMed) 

in  Colorado,  it  is  a,  to  use  Trater  for  other  than  domestic  purposes  under 

rule  of  preference  rights,  1384. 
it  is  made  a,  by  statute,  to  pollute  waters,  2083. 

keeping  sheep  in  a  corral  on  the  banks  of  a  stream  used  by  city  is  a 
misdemeanor,  2083.      % 
stealing  of  water  is  made  a,  3045. 

MISSISSIPPI 

as  a  rice  growing  State,  427. 

ownership  of  beds  of  fresh  water  navigable  rivers,  in,  538. 

part  of,  part  of  the  Louisiana  Purchase,  672. 

title  to  beds  of  fresh  water  navigable  rivers  in,  542, 

MISSOURI 

part  of  the  Louisiana  Purchase,  672. 

rule  that  compensation  and  damages  may  be  offset  by  benefits  in  con- 
demnation, 1944. 
title  to  beds  of  fresh  water  navigable  rivers  in,  544. 

MITIGATION  OF  DAMAGES 
(See  Damages) 
contribution. in  pollution  of  streams  may  be  set  up  in,  2086. 

MIXED  ACTIONS 

(See  Adjudication  of  Watbe  Eights;  Damages;  Injunctions) 
actions  for  both  injunctions  and  damages,  2909-2911,  3053,.  3054. 
actions  to  quiet  title  and  injunctions  in  the  same  suits,  2766,  2767,  2907, 
2908. 

MIXED  RIGHTS 

(See  Appropriation;  Arid  Region  Doctrine  of  Appropriation) 
on  the  same  stream — some  inconsistencies,  1435. 

appropriations  prior  to  vesting  of  riparian  rights,  1437. 

appropriation  subject  to  vested  riparian  rights,  1441. 

appropriations  subsequent  to  vested  riparian  rights,  1437. 

effect  of  the  Kansas-Colorado  ease,  1444. 

inconsistent  rule  in  California,  1436-1441. 

our  conclusions,  1446. 

riparian  rights  as  against  rights  by  appropriation,  1435, 

rule  in  Kansas,  1442. 

rule  in  Nebraska,  1442, 

rule  in  Oregon,  1442. 

rule  in  other  common  law  States,  1441. 
■'  rule  in  South  Dakota,   1443. 

rule  in  the  Western  common  law  States,  1435. 
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MIXED  'RIGB.TS— (Continued) 

rule  in  Washington,   1443. 

under  modern  rule,  rights  of  the  appropriator  and  riparian  owner  both 
depend  upon  actual  use,  1436. 

MODESTO  lERIGATION  DISTRICT 
(See  Irrigation  Districts ) 
success  of,  2512. 

MONOPOLY 

limiting  the  capacity  of  the  appropriator 's  ditch  as  guarding  against,  1557. 
water  can  not  be  appropriated  for,  1210. 

without  regulation  by  State  of  public  service  corporations,  one  of  the  prin- 
cipal resources  would  be  monopolized,  2691. 

MONTANA 

constitutional  provisions,  3404,  3405. 

provisions  for  the  classification  and  sale  of  lands,  3405. 

use  of  all  waters  within  the  State,  declared  to  be  a  public  use,  3404. 
criticisms  of  the  Montana  laws,  3403. 

Act  of  1911,  relative  to  the  distribution  of  decreed  waters,  3404. 

adjudication  of  existing  rights  is  properly  left  to  the  courts,  3404. 

appropriation  of  water  of  streams  which  have  been  adjudicated,  3404. 

method  of  appropriation  is  antiquated,  3403. 

Montana  has  not  kept  pace  with  her  sister  States,  3403. 

objection  to  the  Montana  laws,  3404. 

powers  and  duties  of  State  Engineer  limited,  3403. 
irrigation  districts,  2521. 

history  of  irrigation  district  laws  in  Montana,  2521. 

law  declared  to  be  constitutional  by  the  Supreme  Court,  2522. 

Supreme  Court  upheld  law  upon  the  ground  of  organization  by  district 
court,  2537. 

petition  for  organization  presented  to  the  district  court,  2544. 
irrigation  in  the  State,  3402,  3403. 

Carey  Law  in  Montana,  3403. 

census  report  for  1910  relative  to  irrigation  in  the  State,  3403. 

State  has  entered  upon  the  storage  period  of  its  waters,  3402. 

statement  by  Professor  Fortier  as  to  irrigable  lands,  3402. 

United  States  Reclamation  projects,  3402. 
Montana — miscellaneous  subjects : 

assignments  of  entries  under  the  Carey  Act,  2415. 

certificate  of  incorporation  prima  fade  evidence  of  the  corporate  char- 
acter of  a  company,  2644. 

change  of  rule  as  to  right  of  foreign  corporations  to  exercise  the 
power  of  eminent  domain,  1967. 
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MONTANA— (CoreWmued) 

charges  for  land  under  the  Carey  Act,  2413. 

definition  of  the  Supreme  Court  of,  of  a  water  right,  1312. 

definition  of  the  Supreme  Court  of  "jurisdiction,"  2758. 

Desert  Land  Law  applies  to,  2345. 

Enlarged  Homestead  Act*xtends  to,  2380. 

forest  reservations  in,  can  not  be  created  without  Act  of  Congress, 

709,    725. 
form  of  notice  of  appropriation  in,  1226. 
has  accepted  the  provisions  of  the  Carey  Act,  2406. 
has  common  law  doctrine  of  appropriation  regulating  waters,  872. 
has  doctrine  of  appropriation,  871,  1088. 
has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 

2842. 
holding  that  the  Act  attempting  to  confer  authority  upon  commission- 
ers to  determine  existing  water  rights,  unconstitutional,  2887. 
irrigation  by  different  Indian  tribes  in,  452. 
lands  may  be  thrown  open  as  construction  proceeds  under  the  Carey 

Act,   2412. 
leave  of  absence  granted  under  the  Carey  Act,  2415. 
modern  rule  as  to  carrying  capacity  of  ditch  as  to  the  quantity  of 

water  appropriated,  1561. 
partial  dedication  of  waters  by  the  constitution,  648,  657. 
part  of,  part  of  the  Louisiana  Purchase,  672. 
provisions  for  the  entry  and  reclamation  of  lands  under  the  Carey 

Act  by  individuals,  2409. 
requirements  for  a  dwelling  house  under  Carey  Act,  2415. 
right  of  action  for  both  injunction  and  damages  in  the  same  case, 

2909. 
riparian  rights  in  Montana,  3419. 

rule  as  to  actions  to  quiet  title  and  injunctions  in  the  same  suits,  2766. 
rule  as  to  consummation  of  appropria.tion,   1255. 
rule  as  to  change  of  point  of  diversion  in,  1506. 
rule  as  to  failure  to  furnish  water  to  settlers  under  the  Carey  Act, 

2413. 
nde  as  to  imperfect  conveyance  working  an  abandonment  of  a  water 

right,  2000. 
rule  as  to  measure  of  damages  for  injuries  to  crops,  3140. 
rule  as  to  parties  in  actions  for  damages,  3108. 
particular  features  of  the  State,  3401,  3402. 
climate  of  the  State,  3401. 
dry  farming  in  State,  3401. 
fruit  and  grain  that  may  be  raised,  3402. 
Montana  the  most  northerly  State  of  the  arid  region,  3401. 
rainfall  and  precipitation,  3401,  3402. 
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MONTANA—  ( Continued) 

temperature  of  the  State,  3402. 
topographical  features  of  the  State,  3401. 
statutory  laws  relating  to  waters  and  water  rights,  3405-3419. 
adjudication  of  existing  rights,  3408,  3409. 
appropriation  from  adjudicated  streams,  3407. 
appropriation  of  water,  3406-3408. 
Carey  Act  in  Montana,  3417,  3418. 

corporations  and  companies — powers  and  duties  of,  3413-3415. 
criminal  statutes,  3419. 
distribution  of  water,  3412,  3413. 

ditches  and  canals  and  rights  of  way  therefor,  3410,  3411. 
irrigation  districts,  3415-3417. 

National  Reclamation  Act — provisions  in  aid  of,  3418. 
notices  of  appropriation — contents  of,  3406. 
pollution  of  waters — provisions  against,  3418. 
priority  of  right  governs,  3406. 

procedure  for  appropriation  from  adjudicated  streams,  3407,  3408. 
reservoir  rights,  3411. 
right  to  appropriate  water,  3405. 
riparian  rights  in  Montana,  3419. 
standard  of  measurement,  3409,  3410. 
State  Engineer — powers  and  duties  thereof,  3410. 
water  rights  defined,  3408. 

within  forty  days  after  posting  of  notice,  construction  must  begin, 
3406. 

MOORS 

irrigation  by,  in  Spain,  Sicily,  and  Algeria,  124. 
laws  of  in  Spain,  255,  257. 

MORMONS 

begun  the  practice  in  Utah  in  1847,  400. 

cause  of  the  settlement  of  Utah  by,  403. 

condition  of  Utah  in  1847,  403. 

co-operative  system  of,  405. 

first  English  speaking  people  to  practice  irrigation  in  the  United  States, 

400-406. 
first  of  English  speaking  people  to  practice  irrigation  in  Utah,  3590. 
history  of  first  settlement  given  by,  401. 
policies  and  successes  of,  404. 
President  Woodruff,  402. 
restoration  of  Mesa  Canal  by,  120. 
size  of  farms  of,  405. 
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MORTGAGES 

(See  Sale  and  Alienation  of  Eights) 
actions  will  lie  to  foreclose,  3050.  ' 

after  acquired    rights  as  affected  by,  1823. 

after  acquired  water  right  when  it  becomes  appurtenant  to  land  passes 
with  the  laud  upon  foreclosure  of  sale,  1824. 

apt  terms  must  be  ekpress^  in  the  deed,  1824. 

general  rule  of  fixtures  and  improvements,  1824. 

liabilities  of  purchaser  upon  foreclosure  and  sale  of  mortgage  or  prior 
contracts,   1826. 

mortgage  upon  flume  or  ditch  when  not  completed,  governs  the  whole 
work  when  completed,  1824. 

rule  in  Colorado,  1825. 

rule  of  the  Supreme  Court  of  the  United  States,  1825. 

where  owner  simply  in  possession  of  tract  of  land  under  contract, 
such  a  right  does  not  become  an  appurtenance  when,  1826. 
alienation  of  water  rights,  ditches,  and  other  works-  by  means  of,  1822. 

as  to  what  rights  pass  under  mortgage  depends  upon  the  terms  ex- 
pressed in  the  mortgage,  1823. 

ditches  and  canals  may  be  mortgaged,  1822. 

may  be  foreclosed  and  property  sold,  1823. 

may  be  mortgaged  separate  or  apart,  1823. 

same  rules  govern  as  to  appurtenances,  1823. 

same  rules  govern  as  govern  the  mortgaging  of  other  real  property, 
1823. 

water  rights  may  be  mortgaged,  1822. 
precedence  of  mechanics'  liens  over,  1828. 

after  acquired  property  may  be  burdened  with  mechanics'  liens,  1829. 

rule  in  Colorado,  1830. 

rule  of  the  Supreme  Court  of  the  United  States,  1830: 

where  mortgagee  takes  mortgage  with  notice  that  works  were  not  con- 
structed subject  to  mechanics'  liens  when,  1829. 
title  to  property  of  a  corporation  may  be  lost  by  foreclosure  and  sale 
under,  2686. 

purchaser  under  any  sale  mu^t  assume  the  obligations  of  the  vendor. 


water  rights,  ditches,  and  canals  may  be  acquired  by,  1761. 

MULTIPLICITY  OF  SUITS 
(See  Injunctions) 
injunction  will  lie  at  times  to  avoid,  2916. 

MUNICIPAL  COEPOBATIONS 

appropriation  by  other  than  the  municipality  for  municipal  purposes,  2593- 
2599. 
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MUNICIPAL  COEPOEATIONS—  (CoJitMiied) 

advantages  of  a  city  owning  its  own  water  rights  and  waterworks, 
2597. 

difficulties  with  dealing  with  private  corporations,  2596,  2597. 

power  of  the  municipality  to  grant  a  franchise  for  the  purpose  of  sup- 
plying itself  with  water,  2594. 

rule  in  CaUfomia,  2595. 

these  appropriations  stand  on  the  same  footing  as  other  appropriations, 
2595. 

unfortunately,  every  city  does  not  own  its  own  water  rights  and  system 
of  waterworks,  2596. 

water  may  be  appropriated  by  individuals  or  corporations  for  the  ex- 
press purpose  of  furnishing  it  to  municipalities,  2593. 
appropriation  of  water  by,  2584-2587. 

appropriation  for  "domestic  purposes"  held  not  to  include  water  for 
sprinkling  streets,  2586. 

duty  of  municipal  corporation,  2585. 

appropriations  may  be  made  for  the  express  purpose  of  sale  or  rental 
to  the  city,  2584. 

may  make  and  enforc,e  reasonable  rules  and  regulations  to  control  the 
same,  2585. 

mere  fact  that  appropriator  is  a  city  or  town  does  not  give  it  any  bet- 
ter or  greater  right,  2584,  2585. 

municipal  corporation  has  an  equal  standing  with  an  individual,  2584. 

municipal  corporations  in  their  corporate  capacity  may  make  appro- 
priations, 2584. 

municipality  may  be  a  riparian  proprietor,  2584. 

no  difference  in  law  to  appropriations  made  by  municipal  corporations 
and  one  made  by  an  Individual,  2584,  2585. 

priority  of  appropriation  gives  the  better  right,  2584,  2585. 

statutes  of  various  States  authorize  the  appropriation  of  water  by 
municipalities,  2584. 

there  must  be  an  appropriation  covering  aU  uses,  2586. 

rule  in  Oregon,  2585. 
corporate  nature  of,  2582. 

all  public  corporations  are  not  municipal  corporations,  2583. 

constitute  one  class  of  public  corporations,  2583. 

definition  of  municipal  corporations,  2582. 

distinction  between  municipal  corporations  and  private  corporations, 
2583. 

irrigation  districts  are  public   corporations,   not  municipal  corpora- 
tions, 2583. 
duty  of  company  to  furnish  water  to  the  inhabitants  of,  2601,  2602. 

company  receiving  franchise  enters  into  contract  to  serve  all  the  in- 
habitants, 2602. 
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MUNICIPAIi  COEPOEATIONS— (ContiBMed!) 

company  under  duty  to  supply  water  to  persons  entitled,  2601. 

damages  may  be  recovered  for  the  failure  to  furnish  water,  2601. 

injunction  will  lie  to  prevent  the  cutting  off  of  consumer's  supply, 
2601. 

mandamus  will  lie  to  compel  city  to  furnish  water,  2602. 

mandamus  will  lie  to  com]|el  service,  2601. 

same  duties  upon  the  municipality  where  it  has  acquired  the  owner- 
ship of  the  water  rights  and  system  of  works,  2602. 

such  a  company  is  a  public  service  or  quasi-public  corporation,  2601. 

water  must  be  supplied  without  discrimination,  2601. 
franchises  granted  to  companies  to  furnish  water  to,  2599. 

construction  of  franchises,  2599,  2600. 

court  can  not  make  a,  new  contract  between  parties,  2600. 

exclusive  franchises  can  not  be  granted,  2600. 

franchise  is  a  contract  between  municipality  and  company,  2599. 

limitations  in  the  granting  of  franchises,  2600. 

what  is  not  unequivocally  granted  is  withheld,  2599. 
irrigation  ditches  within  a  municipality — regulation  and  control  of,  2607- 
2610. 

example  of  Salt  Lake  City,  2607. 

irrigation  canals  running  through  the  heart  of  the  city  may  be  dan- 
gerous at  times,  2608. 

it  is  necessary  there  should  be  some  control  over  such  ditches  and 
canals,  2608. 

many  Western  -cities  are  supplied  with  water  for  irrigation,  2607. 

mimicipality^  has  power  to  assume  control  and  management  of  canals, 
2610. 

question  of  power  of  municipality  to  pass  ordinances  has  arisen,  2608. 

regulation  and  control  may  come  from  two  sources:   2608. 

(1)  direct  statutory  enactment  of  the  State,  2608. 

(2)  mimicipal  ordinance,  2608. 
regulations  by  municipal  ordinances,  2609. 

separate  branch  of  water  department  for  regulation  of  irrigation 

water,  2608. 
where  the  city  owns  its  own  water  rights,  ditches,  and  canals,  it  may 
'    regulate  the  use  and  distribution  of  the  irrigation  water,  2607. 
where  owned  by  the  municipality,  2607,  2608. 
where  the  rights  in  ditches  are  owned  by  other  parties  than  the  city, 

2608. 
nmnicipal  corporations,  control  by — subject  discussed,  2582-2610. 

acquisition  of  water  rights  and  waterworks  by  condemnation,  2590. 
alienation  of  its  water  rights  by  a  municipality,  2597-2599. 
appropriation  by  others  than  the  municipality  for  mndicipal  purposes, 

2593-2597. 
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MUNICIPAI,  COEPOEATIONS— (Cojitiniied) 

appropriation  of  water  by  municipal  corporations,  2584-2587. 
corporate  nature,  2582. 

duty  to  furnish  water  to  inhabitants  of  municipalities,  2601. 
franchises  granted  to  companies — construction  of,  2599,  2600. 
general  power  to  own  and  control  water  rights  and  plants,  2583. 
pueblo  rights — rights   of  municipalities  sugceeding   to   Spanish-Mexi- 
can, 2590-2593. 
purchase  of  water  rights  and  waterworks,  2588,  2589. 
regulation  and  control  of  irrigation  ditches  within  the  municipality, 

2607-2610. 
water  rates— right  to  fix,  2602-2607. 
municipal  corporations — ^miscellaneous  subjects: 

appropriation  and  ownership  of  waters  by,  in  California,  3192-3194. 

municipal  water  districts  in  California,  3233-3236. 
as  power  companies,  357. 
as  riparian  proprietors,  816. 

can  not  claim  greater  or  more  extensive  rights  than  individuals,  816. 
irrigation  districts  are  not,  2528. 

limitations  of  the  right  to  appropriate  water  for,  1196. 
may  be  furnished  light,  heat,  and  power  by  companies,  1492. 
protection  from  pollution  of  waters,  98. 
provisions  of  the  "Wyoming  constitution  relative  to,  3647. 
right  to  acquire  the  rights  of  way  over  lands  of,  by  eminent  domain, 

1949. 
right  to  pump  percolating  waters  from  distant  lands,  2178-2180. 
rule  in  Ohio,  as  to  riparian  ownership,  817. 
undertakings  by,  in  British  Columbia,  351-356. 
water  may  be  appropriated  for  the  use  of,  1200. 
pollution  of  waters  by,  2049-2052. 

no  right  to  discharge  sewage  into  natural  streams  to  the  injury  of 

others,  2049-2052. 
Missouri  v.  Illinois,  2051. 
proof  of  injury  necessary,  2052. 
rule  in  Connecticut,  2049. 
rule  in  England,  2049. 
power  of,  to  own  and  control  its  own  water  rights  and  plants,  2583. 

always  has  the  power  under  its  charter  to  own  its  water  rights  and 

distributing  plant,  2583. 
use  of  water  by  the  residents  and  beneficial  use,  2583. 
valid  appropriation  of  the  water — may  be  made  for  these  purposes, 
2583. 
pueblo   rights — rights   of  municipalities   succeeding   to   Spanish-Mexican, 
2590-2593. 
area  of  land  set  aside  for  pueblos,  2590. 
270 — ^Klnn.  on  Irr. 
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MUNICIPAL  CORPORATIONS— (Continued) 
case  of  the  city  of  Los  Angeles,  2592. 
city  succeeding  to  the  rights  of  pueblo  has  a  preference  or  prior  right 

to  consume  the  waters,  2592. 
custom  of  a  Mexican  law  to  set  aside  water  for  the  use  of  the  pueblo, 

2590. 
extent  of  right  dt  municipal  corporations  succeeding  pueblo  rights, 

2593. > 
many  cities  and  towns  in  the  Southwest  have  succeeded  to  pueblo 

rights,  2591. 
"Plan  of  Pictic"  adopted  for  the  foundation  of  pueblos,  2590.  ' 
pueblo  rights  appear  paramount  to  rights  of  individuals,  2591. 
pueblo  rights  one  of  the  strongest  titles  that  a  municipality  may  have, 

2593. 
upon  the  acquisition  of  territory,  pueblo  rights  were  maintained,  2591. 
purchase  of  water  rights  and  waterworks  by,  2587-2590. 

change  of  the  use  of  water  may  be  made  from  irrigation  to  municipal 

uses,  2588. 
city  assumes  burden  of  supplying  the  water  to  those  entitled  to  the 

same,  2589. 
contract  between  city  and  certain  farmers  for  exchange  of  water,  2588. 
duties  of  city  are  limited  to  the  city  use  and  the  use  of  its  inhabitants, 

2588. 
duty  of  municipality  under  general  welfare  clause  to  furnish  a  suffi- 
cient supply  of  pure  water,  2587. 
exercise  of  the  right  to  purchase  from  private  corporations,  2589. 
impure  water  may  be  exchanged  for  pure  water,  2588. 
in  the  purchase  of  water  rights,  the  rights  of  others  must  be  respected, 

2588. 
municipal  corporations  may  purchase  water  rights  and  waterworks, 

2587. 
rule  in  Colorado,  2590. 
water  rights  for  municipal  purposes  may  be  acquired  by  condemnation, 

2590. 
sale  and  alienation  of  its  water  rights  by,  2597. 
exchange  of  water  rights,  2598. 
general  rule,  municipality  has  no  authority  to  sell  its  water  rights, 

2597.' 
municipal  corporation  may  lose  its  rights  by  abandonment  or  prescrip- 
tion, 2599. 
reasons  for  the  rule,  2598. 

rule  of  the  court  in  a  case  arising  in  Utah,  2597. 
water  rates— right  to  fix,  2602-2607. 

in  all  cases,  water  rates  must  be  reasonable,  2606. 
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MUNICIPAL  COEPOEATIONS—  ( Continued) 

municipality  can  not  enter  into  contracts  for  long  periods  of  time, 
2604. 

ordinances  fixing  water  rates  affect  existing  contracts,  2605-2608. 

power  of  municipality  to  fix  water  rate  by  contract  with  company, 
2604. 

rates  can  not  be  fixed  by  ordinance  so  low  that  they  would  be  confisca- 
tory, 2607. 

rates  may  be  fixed  by  direct  contract,  by  ordinance,  or  by  way  of 
franchise,  2604. 

rates  fixed  by  ordinance  must  be  reasonable,  both  to  consumers  and  to 
the  company,  2603. 

rates  must  be  reasonable  and  without  discrimination,  2603. 

regulating  of  water  rights  is  a  governmental  function  which  can  not 
be  surrendered,  2604. 

rights  may  be  fixed  by  ordinance  during  the  life  of  the  same,  2605. 

right  to  demand  that  water  meters  be  used,  2603. 

right  to  fix  by  ordinance  in  the  face  of  contract  must  depend:  2605. 

(1)  upon  the  question  of  law,  as  to  the  power  of  municipality  to 

make  such  contract,  2605. 

(2)  upon  the  question  of  fact  whether  the  rates  so  fixed  in  the 

contract  are  reasonable,  2605. 

right  to  fix  rates  comes  within  the  police  power  of  the  municipality, 
2606. 

rule  by  the  Supreme  Court  of  the  United  States,  2606. 

water  company  may  sue  to  prevent  confiscatory  rates,  2605. 

where  any  existing  contract  is  clearly  excessive  and  unreasonable  its 
terms  may  be  modified  by  ordinance,  2606. 

where  city  had  the  power  to  make  contract,  rates  should  not  be  reduced 
during  its  life,  2606. 

where  municipality  and  its  inhabitants  are  supplied  with  water  by 
private  corporations,  2603. 

where  municipality  owns  its  own  water  rights  it  may  fix  the  rates, 
2602. 

where  no  rates  are  fixed,  company  may,  by  its  own  regulations,  fix  rea- 
sonable water  rates,  2604. 
appropriation  and  ownership  of  waters  by,  in  California,  3192-3194. 

municipal  water  districts  in  California,  3233-3236. 

MUNICIPAL  WATEE  DISTEICTS 
(See  Calipoenia) 
Act  of  April  26,  1909,  providing  for,  3233-3236. 
amendatory  Act  of  California,  of  1911,  3236. 
how  such  districts  are  organized,  3234. 
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MUNICIPAIi  WATEB  DISTRICTS— (Continued) 

mayor  or  president  of  the  board  of  trustees  of  each  municipality  to 

be  a  member  of  the  board,  3235. 
powers  granted  to  such  municipal  water  districts,  3234. 
powers  to  be  exercised  by  board  of  directors,  3235. 

MUTUAL  WATEB  ASSOCIATIC*rS 

(See  Companies;  Companies  Unincorpoeated ;  Tenants  in  Common) 
status  of  mutual  or  voluntary  water  associations,  2625. 

aU  communities  using  community  ditches  or  acequias  are  deemed  corpo- 
rations with  power  to  sue  or  be  sued,  2627. 

definitions  between  voluntary   associations  and  mutual   corporations, 
2625. 

different  names  such  associations  are  called,  2625. 

management  and  control  of  ditches  regulated  by  law,  2627. 

many  mutual  water  associations  throughout  the  West,  2625. 

majority  has  no  power  to  injure  the  rights  of  the  minority,  2626. 

member  has  a  right  to  sell  or  assign  his  interest  without  consent  of 
other  members,  2626. 

members  are  tenants  in  common,  2625. 

members  have  banded  themselves  together  into  a  voluntary  association 
without  incorporating,  2625. 

often  certificates  of  stock  issued  to  members  for  shares  of  water,  2626. 

old  Spanish  and  Mexican  laws  closely  followed,  2627. 

purpose  of  the  organization  of  such  associations,  2625. 

rule  in  New  Mexico,  2627. 

status  of  voluntary  associations  defined  by  statute,  2626. 

such  ditches  are  recognized  and  treated  as  public  property,  2627. 

title  to  the  water  rights  remains  in  individual  members  and  not  in  the 
associations,  2625. 

these  associations  often  organize  with  a  considerable  formality,  2625. 

N. 
NAHUA  NATIONS 

beginning  of  irrigation  by,  102,  117-122, 

in  Colorado,   122. ' 

in  Texas,  122. 

in  Utah,  122. 
Casa  Grande,  119. 
in  Arizona,  119. 
in  New  Mexico,  121,  122. 
Mesa  Canal,  120. 
present  representatives  of,  117. 
workings  in  other  parts,  122. 
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NATIONAL  POEEST  EESEKVATION  COMMISSION 
Act  of  March  1,  1911,  creating,  715. 
full  text  of  law  creating,  715-718. 
members  of,  716. 
object  of  creation  of>  96. 
power  of,  716,  717. 

NATIONAL  FORESTS 
(See  Reservations) 
acts  which  are  forbidden  within,  1696. 

complete  ditches,  canals,  or  dams  without  permit,  1696. 

erecting  or  conducting  power  lines,  power  plants,  or  other  structures 

except  upon  field  claims,  1697. 
squatting  upon  land,  1696. 
area  of,  62,  1127. 

district  forester  may  cancel  permits,  1697. 
lands  should  not  be  devoted  to  an  inferior  use  so  as  to  preclude  a  higher 

use,  1697. 
requirements  of  various  State  laws  as  to  appropriation  on,  1164. 
waters  may  be  appropriated  on,  1163. 

NATIONAL  IRRIGATION  ACT 
(See  National  Reclamation  Act) 
subject  discussed,  2232-2339. 

NATIONAL  RECLAMATION  ACT 

(See   National   Reclamation   Peojbcts;    Reclamation   Service;    Water 
Users  '   Associations) 
acquisition  of  lands  under  Act  by  settlers,  2299-2308. 

Act  of  April  28,  1904,  amending  the  homestead  law  relative  to  lands 

in  Nebraska,  2300. 
Act  of  June  22,  1910,  providing  for  agricultural  entries  on  coal  lands, 

2300. 
action  on  application  for  entry  of  land,  2301. 
action  on  final  proof,  2307. 

additional  entries  may  be  made  under  certain  circumstances,  2302. 
before  final  proof,  full  compliance  of  the  law  and  rules  must  be  made 

by  the  entryman,  2304. 
cancellation  of  entry  carries  with  it   a  forfeiture  of  the  water  right 

appurtenant  to  such  land,  2303. 
cancellation  of  entryman  may  be  made  for  the  following  causes:  2303. 

(1)  failure  to  reclaim  at  least  one-half  of  the  total  irrigable  land, 

2303. 

(2)  failure  to  make  any  two  payments  to  the  Government  when 

due,  2303. 
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NATIONAL  EECLAMATION  ACT— (Continued) 

eases  where  land  of  the  first  form  of  withdrawal  are  not  needed  for 

construction  purposes,  2306. 
confirmation  to  the  farm  unit  required  before  final  proof,  2307. 
contests  for  non-compliance  with  the  law,  2502. 
entries  allowed  only  uncj^r  the  homestead  law,  2299,  2301. 
entries  can  not  be  made  of  lands  withdrawn  under  the  first  form  of 

withdrawals,  2306. 
entries  made  on  land  embraced  within  the  "second  form  withdrawal," 

may  be  contested,  2303. 
entries  not  subject  to  commutation  provisions  of  the  homestead  law, 

2302. 
homestead  entries  are  subject  to  all  provisions,  limitations,  charges, 

terms,  and  conditions  of  the  Beclamation  Act,  2301. 
homestead  law  amended  by  the  provisions  of  the  Beclamation  Act, 

2300,  2301. 
installment  due  for  payment  of  water  right  is  an  obligation  resting 

upon  the  land  owner,  2303. 
insufficient  proof  will  be  rejected,  2307. 
limitations  as  to  the  right  of  entryman,  2302. 
no  contests  allowed  under  "first  form  of  withdrawal,"  2302. 
on  final  proof,   entryman  excused  from  further  residence  on  lands, 

2307. 
opening  of  lands  to  entry,  2301. 

proof  of  cultivation  of  at  least  one-half  of  the  irrigable  area,  2304. 
rights  of  soldiers  and  sailors  to  make  entries,  2305. 
rights  of  widows  and  heirs  of  persons  who  had  made  entries,  2305. 
rules  and  regulations  promulgated  by  the  Secretary  of  the  Interior, 

2304. 
successful   contestant   not   entitled  to   credit   to   payments   made   by 

former  entryman,  2304. 
successful  contestant  required  to  pay  the  building  charge  at  the  time 

his  appUeation  is  filed,  2304. 
acquisition  of  rights  of  way  for  Government  use,  2288. 

entries  made  before  final  proof  may  be  cancelled  by  the  Government, 

2289. 
Government  may  avaU  itself  of  the  Bight  of  Way  Act  of  March  3, 

1891,  2289. 
land  may  be  acquired  for  rights  of  way  for  reclamation  projects,  2288. 
measure  of  compensation  to  the  entryman  where  entry  cancelled  be- 
fore final  proof,  2289. 
Secretary  of  the  Interior  to  cause  proceedings  in  condemnation, .  2289. 
water  rights  as  well  as  rights  of  way  may  be  condemned  by  the 
Government,  2289. 
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NATIONAL  RECLAMATION  ACT— (Continued) 

where  owners  fail  to  agree  with  the  representative  of  the  Government 

condemnation  proceedings  may  be  had,  2289. 
actions  of  States  affected,  2281. 

after  withdrawal  of  lands  by  the  United  States,  no  application  for 

purchase  by  a  State  shall  be  accepted,  2281. 
exemption  from  corporation  tax,  2282. 
majority  of  States  have  assisted  the  Grovernment  in  enacting  the  laws 

in  aid  of  the  Beclamation  Act,  2281. 
no  lands  to  be  sold  within  projects  except  in  conformity  with  the  farm 

unit,  2181. 
provisions  also  made  for  the  formation  of  the  water  users'  associa- 
tions, 2282. 
rights  of  way  granted  over  State  lands,  2281. 
statutes  also  provide  that  State  lands  needed  for  irrigation  works 

shall  be  sold  to  the  Government,  2281. 
title  to  State  lands  are  not  passed  from  the  State  until  applicant  has 

complied  with  the  provisions  of  the  Beclamation  Act,  2281. 
United  States  also  authorized  to  make  appropriations  of  water,  2282. 
appeal  from  actions  of  field  officers  in  the  Reclamation  Service,  2318,  2319. 
appeals  from  actions  of  project  engineers  lie  in  the  first  instance  to 

the  Director  of  the  Reclamation  Service,  2318. 
by-laws  of  association,  2324. 
contract  with  the  Government,  2333-2337. 
form  of  articles  of  incorporation,  2322. 
object  of  association,  2319. 
procedure  of  appeal,  2318. 
stock  subseription  and  contract,  2325-2332. 
ultimate  decision  lies  with  the  Secretary  of  the  Interior,  2318. 
water  users'  association  in  connection  with,  2319-2339. 
authorizing  Secretary  of  the  Interior  to  withdraw  public  notices,  2281. 
Act  of  February  13,  1911,  authorizes  the  Secretary  of  the  Interior  to 

withdraw  any  public  notices  issued  with   other  provisions   of   the 

Act,  2281. 
power  to  agree  with  the  water  users'  associations,  2281. 
conditions  leading  to  its  enactment,  2235-2237. 

Act  was  passed  looking  to  the  future  prosperity  of  the  country,  2236. 
as  the  country  has  become  more  thickly  settled,  demand  for  water  has 

become  greater,  2236. 
by  the  National  Beclamation  Act,  the  Government  has  undertaken  to 

construct  greater  works  than  possible  for  private  capital,  2236. 
,  by  operation  under  other  Acts,  the  more  accessible .  lands  were  taken 

up,  2237. 
Carey  Act  gives  special  advantages  to  private  enterprises,  2236,  2237. 
general  Government  has  taken  steps  by  the  Act,  for  the  same,  2236. 
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ia  order  to  have  arid  lands  settled,  it  is  necessary  that  the  water 

should  first  be  made  available,  2236. 
lands  lying  farther  back  from  the  river  must  be  reclaimed  how,  2236. 
larger  sources  of  water  supply  must  be  utilized,  2236. 
only  way  to  make  marketaWe,  large  areas  of  desert  land,  2237. 
other  Acts  had  failed  to  accomplish  the  purposes,  2237. 
prediction  set  forth  in  first  edition  has  become  true,  2236. 
President  Roosevelt's  message  to  Congress,  2237-2240. 
question  has  become  a  great  national  one,  2237. 
requires  a  great  amount  of  capital  to  construct  these  works,  2236. 
constitutionality  of  the  Act,  2246. 

Congress  may  dispose  of  the  lands  without  improving  them,  or  may 

improve  them  and  afterwards  dispose  of  them,  2247. 
construction  of  opinion  in  the  case  of  Kansas  v.  Colorado,  2246. 
court,  in  ICansas-Colorado  case,  indulged  in  a  wide  field  of  specu- 
lation, 2250. 
decisions  and  conclusions,  2248. 
doubts  expressed  in  the  Kansas-Colorado  case,  2246. 
must  not  interfere  with  the  right  of  a  State  to  control  the  waters 

within,  the  respective  jurisdiction,  2247. 
opinion  by  Mr.  Justice  Brewer,  for  the  Supreme  Court  of  the  United 

States,  2246. 
our  views  upon  the  constitutionality  of  the  law,  2250. 
provisions  of  the  Federal  Constitution,  2247. 
Reclamation  Act  is  not  a  revenue  law  of  the  United  States,  2250. 
Section  8  of  the  Reclamation  Act  recognizes  the  right  of  the  States, 

2247. 
United  States  being  the  owner  of  the  arid  lands,  Congress  is  vested 

with  unlimited  authority  over  the  same,  2247. 
United  States  Circuit  Court  of  Appeals  had  decided  the  Act  to  be 

constitutional,  2248,  2249. 
United  States  Supreme  Court  has  not  yet  decided  the  constitutionality 

of  the  Act,  2248. 
construction  of  Rio  Grande  Dam,  2262. 

project  to  be  constructed  by  the  United  States  under  the  provisions 

of  the  Act,  2263. 
provisions  of  the  treaty  with  Mexico,  to  be  complied  with  under  Act 

of  June  30,  1908,  2266. 
sixty  thousand  acre-feet  of  water  to  be  delivered  to  Mexico  from  the 

Rio  Grande  River,  2263. 
construction -of  works,  2292-2295. 

action  in  case  of  defaulting  contractors,  2294. 

construction  of  contracts,  2294. 

construction  of  works  is  not  exerciolug  a  governmental  function,  2293. 
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cost  of  construction  is  a  controlling  factor  in  determining  whether 

project  is  practicable,  2293. 
definition  of  extraordinary  emergency,  2293. 
eight  hours  constitute  a   day's  work   on  all  construction,   except  in 

emergency,  2293. 
materials  taken  possession  of  by  the  Government  in  case  of  defaulting 

contractor,  2295. 
no  limitations  imposed'  by  the  Act  as  to  how  the  work  shall  be  con^ 

structed,  2293. 
penalties  imposed  by  contracts  to  be  enforced,  2294. 
power  of  the  Secretary  to  extend  a  contract  is  limited  to  causes  which 

were  beyond  the  control  of  the  contractor,  2294. 
Secretary  of  the  Interior  to  construct  all  reclamation  works,  2292. 
Secretary  of  the  Interior  may  cause  contracts  to  be  let  for  the  con- 
struction of  works,  2293. 
criticisms  of  the  Act,  2242-2246,  2337-2339. 

criticism  of  Mr.  Mead  somewhat  in  accordance  with  our  own  views, 

2245. 
Mr.  Mead  recommends  extension  of  terms  of  payment  to  thirty  years, 

2246. 
Mr.  Mead  recommends  interest  be  charged  at  5  per  cent,  2246. 
opinion  of  Elwood  Mead,  2245. 
disposal  of  property  not  needed  for  a  time — Pleases,  2298. 

lands  not  taken  out  of  the  category  of  public  lands  can  not  be  leased, 

2298. 
lands  withdrawn,  may  be  temporarily  leased,  2298. 
oftentimes    considerable   period   lapses   before    lands   withdrawn   are 

actually  used,  2298. 
Secretary  may  establish  rules  regulating  the  use  of  withdrawn  lands 

while  not  needed,  2299. 
use  of  water  right  during  the  construction  of  the  stream  is  not  incom- 
patible with  the  purpose  of  the  Act,  2299. 
water  right  may  also  be  temporarily  disposed  of,  2299. 
full  text  of  National  Eeclamation  Act,  and  amendments  thereto,  2250-2281. 
text  of  amendatory  Act,  authorizing  the  Secretary  of  the  Interior  to 

withdraw  public  notices,  of  February  13,  1911,  2281. 
text  of  amendatory  Act,  extending  the  same  to  the  State  of  Texas, 

of  June  12,  1906,  2251  note, 
text  of  original  Act  of  June  17,  1902,  2250-2255. 
text  oi  amendatory  Act,  relating  to  assignment  of  entries,  of  June 

23,  1910,  2272-2274. 
text  of  amendatory  Act,  relative   to   certain   lakes,   of   February    9, 

1905,  2263. 
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text  of  amendatory  Act,  relative  to  the  construction  of  Eio  Grande 

Dam,  of  June  30,  1908,  2262. 
text  of  amendatory  Act,  relating  to  contracts  by  the  Government  for 

impounding,  storing,  and  carriage  of  water,  and  to  co-operate  with 

other  projects,  of  February  13,  1911,  2279. 
text  of  amendatory  Act,  ?felating  to  desert  land  entries,  of  June  27, 

1906,  2270-2272. 
text  of  amendatory  Act,  relating  to  the  farm  unit,  of  June  27,  1906, 

2268-2270. 
text  of  amendatory  Act,  relative  to  Indian  reservations  and  lands,  of 

April   21,   1904,   April   27,    1904,   March   6,   1906,   June   21,   1906, 

March  1,  1907,  2255-2262. 
text  of  amendatory  Acts,  relating  to  leaves  of  absence  of  entryman, 

of  June  25,  1910,  2277. 
text  of  amendatory  Act,  relating  to  military  reservations,  of  June  9, 

1906,  2262. 
text  of  amendatory  Acts,  relating  to  the  Beclamation  Fund,  of  June 

25,  1910,  and  February  18,  1911,  2274-2277. 
text  of  amendatory  Act,  relating  to  the  sale  of  lands  when  not  needed 

for  the  purpose  of  the  Act,  of  February  2,  1911,  2278. 
text  of  amendatory  Act,   relative  to   the   sale   of   material   used,   of 

March  3,  1905,  22^4. 
text  of  amendatory  Acts,   relative   to   townsites,   of   April   16,   1906, 

June  11,  1910,  January  24,  1911,  2264-2267. 
text  of  amendatory  Act  of  February  8,  1905,  relative  to  the  use  of 

materials  from  the  public  lands,  2263. 
general  scope  of  law,  2234,  2235. 

actual  and  iona  fide  residence  upon  the  land  is  required,  2235. 
annual  installments  must  be  paid  to  the  receiver  of  the  local  land 

office,  2235. 
all  lands  entered  within  a  project  to  be  subject  to  the  limitations, 

charges,  terms,  and  conditions  of  the  Act,  2234. 
charges  for  land  shall  be  with  a  view  of  returning  to  the  Beclamation 

Fund  the  cost  of  the  construction  of  the  project,  2234. 
charges  shall  be  apportioned  equitably,  2235. 

commutation  provisions  of  the  homestead  laws  do  not  apply,  2234. 
failure  to  make  two  payments  will  forfeit  all  rights,  2235. 
first  Act  of  Congress  which  provided  for  the  disposal  of  land  and  a 
water  right  therefor  by  a  Federal  Government  to  individuals,  2234. 
first  attempt  upon  the  part  of  the  Government  to  construct  irrigation 

works,  2234. 
if  deemed  impracticable  lands  withdrawn  may  be  restored  to  entry, 
2234. 
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lands  may  be  entered  under  the  provisions  of  the  homestead  laws, 

subject  to  the  conditions  of  the  Act,  2234. 
no  right  to  the  use  of  water  held  in  private  ownership  .shall  be  sold 

for  a  tract  exceeding  the  160  acres,  2235. 
one-half  of  the  total  irrigable  area  must  be  reclaimed  by  the  settler, 

2235. 
powers  conferred  upon  the  Secretary  of  the  Interior  to  withdraw  lands 

from  entry,  2234. 
terms  of  the  public  notice  which  must  be  given  by  the  Secretary  of 

the  Interior,  2234. 
Indian  reservations  and  lands,  included  within  projects,  2255-2262. 

Act  of  AprU  21,  1904,  relative  to  the  Yuma  and  Colorado  River  Indian 

reservations,  2255. 
Act  of  April  27,  1904,  relative  to  the  Crow  Indian  reservations,  2256. 
Act  of  March  6,  1906,  relative  to  Yakima  Indian  Reservation,  2257. 
Act  of  June  21,  1906,  relative  to  the  sale  of  allotted  lands  by  indi- 
viduals, 2260. 
Act  of  March  1,  1907,  relative  to  the  employment  of  Indian  labor  on 

reclamation  projects,  2261. 
Act  of  March  1,  1907,  relative  to  the  opening  and  settlement  of  the 

Blackfeet  Indian  Reservation,  2261. 
Act  of  March  1,  1907,  relative  to  the  lands  of  the  Pima  Indians,  2262. 
reservation  of  lands  for  Indians  under  Act  of  April  21,  1904,  2255. 
its  operation  as  compared  to  that  of  the  Carey  Law,  2240-2245. 
Act,  in  a  way,  a  rival  to  the  Carey  Act,  2240. 
advantages  of  the  Carey  Law  as  compared  with  the  Act,  2244. 
advantages  to  the  settlers  under  a  Carey  project  in  obtaining  credit, 

2244. 
applying  of  the  old  homestead  law  to  conditions  necessary  for  the 

reclamation  of  lands,  liable  to  cause  trouble,  2242. 
as  compared  from  the  standpoint  of  the  settler,  2241-2245. 
as  to  the  merits  of  the  workings  of  the  Act  as  compared  with  those  of 

the  Carey  Act,  it  is  too  early  to  decide,  2240. 
by  the  withdrawal  of  vast  tracts  of  land,  it  hampers  the  operations 

under  the  Carey  Act,  2240. 
census  report  of  1910  as  to  acreage  under  projects,  2241. 
commutation  clause  does  not  apply,  2243. 
comparison  with  workings  of  the  Carey  Act,  2243. 
credit  of  the  settler  under  workings  of  the  Reclamation  Act,  to  the 

Carey  Act,  2244. 
difficulties  of  settlers  upon  arid  lands,  2243. 
failure  to  make  two  payments  forfeits  all  rights,  2243. 
Government  to  leave  to  State,  as  far  as  possible,  the  reclamation  of 

its  arid  lands,  2241. 
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homestead  originated,  as  to  lands  where  there  is  ample  rainfall  an- 
nually, 2242. 
many  projects  not  yet  commenced,  2241. 
many  projects  stiU  unfinished,  2241. 

no  more  than  160  acres  may  be  entered  by  any  one  settler,  2242. 
operation  from  the  standpoint  of  State,  a  private  enterprise,  2240. 
operations  of  the  Carey  Law  as  compared  to  the  Qperations  of  the 

Act,  2241. 
payments  not  to  exceed  ten  annual  installments,  2242. 
prediction  as  to  settler  not  meeting  obligations,  2243. 
principles  of  title  contracts,  enforced,  2243. 
progress  under  Carey  Law  has  been  very  rapid,  2241. 
Eeclamation  Fund  has  been  exceeded  and  money  from  other  sources 

appropriated,  2241. 
settler  has  freedom  of  interest,  charge,  or  cost  of  his  water  right,  2243. 
settler  must  fully  comply  with  the  provisions  of  the  homestead  law, 

2242. 
settler  must  pay  to  the  Government,  charges  for  water  apportioned  to 

his  tract,  2242. 
settler  must  reside  on  land  for  full  period  of  five  years,  2242. 
under  Carey  Act,  holding  of  the  settler  is  a  titled  asset,  available  for 

use  as  credit,  2244. 
under  Eeclamation  Act,  holding  of  the  settler  is  but  a  prospect,  2244. 
under   National  Eeclamation  Act,   donation  feature   of   the   original 

homestead  law  removed,  2242. 
under  old  homestead  law,  settler  might  commute  his  entry,  2242. 
materials  from  the  public  lands,  2263. 

Act  of  February  8,  1905,  providing  for  the  use  of  materials  from  the 

public  lands  for  the  construction  of  such  works,  2263. 
earth,  stone,  timber,  may  be  used  from  the  forest  reservations  of  the 

United  States  for  such  purposes,  2263. 
rules  to  be  promulgated  for  the  use  of  material  by  the  Secretary  of 

the  Interior,  2263. 
military  reservations  under  projects,  2262. 

Act  of  June   9,   1906,  relating  to  the   abandonment   of   Fort  Shaw 

military  reservation,  2262. 
Secretary  of  the  Interior  may  reserve  lands  for  Indian  school  purposes, 

2262. 
Secretary  of  the  Interior  may  withdraw  any  other  lands  needed  in 

connection  with  an  irrigation  project,  2262. 
National  Eeclamation  Act — miscellaneous  subjects: 

Carey  Act  projects  to  be  furnished  with  surplus  water  by  the  Eeclama- 
tion Service,  2395. 
compared  with  government  works,  in  India,  172. 
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disposal  of  public  lands  to  individuals  under,  749. 

encourages  the  investment  of  private  capital,  1470. 

Government  may  avail  itself  of  the  privileges  of  Eight  of  "Way  Act  of 

March  3,  1891,  1659. 
not  intended  to  affect  laws  of  entire  State,  659. 
power  to  condemn  water  rights  given  under,  1953. 
projects  under,  are  aiding  Indians,  444. 
provisions  in,  not  to  affect  any  right  of  any  State  in  the  waters  of 

interstate  streams,  2226. 
Eeclamation  Service  to  carry  out  the  plans  of  the  treaty  with  Mexico, 

of  May  21,  1906,  2203,  2208,  2209. 
rights  of  way  under  Act  of  August  30,  1890,  1653!. 
right  to  make  selections  of  the  surface  of  coal  lands  for,  747-749. 
Secretary  of  the  Interior  instructed  to  investigate  and  develop  waters 

of  artesian  basins,  2122. 
States  have  passed  statutes  in  aid  of,  granting  rights  of  way  over 

State  lands,  1718. 
strengthened  and  confirmed  doctrine  of  appropriation,  1094. 
subject  discussed,  2232-2339. 

utilization  of  the  waters  of  the  larger  rivers  by,  436. 
provisions  of  the  terms  of  amendatory  Acts,  2277-2279. 

Act  of  June  25,  1910,  relative  to  granting  leaves  of  absence  when 

water  not  available,  2277. 
Act  of  February  2,  1911,  relative  to  the  sale  of  lands  with  improve- 
ments thereon,  where  not  needed  for  the  purpose  of  the  Act,  2278. 
all  money  derived  from  the  sale  of  such  lands  to  be  covered  into  the 

Eeclamation  Fund,  2279. 
construction  of  Act,  by  the  Secretary  of  the  Interior,  2278. 
period  of  actual  absence  shall  not  be  deducted  from  the  full  time  of 

residence  required  by  law,  2278. 
relative  to  the  leaves  of  absence  of  entryman,  2277. 
relative  to  the  sale  of  lands  acquired  when  not  needed  for  purposes 

of  the  Act,  2278. 
Secretary  of  the  Interior  authorized  to  deed  such  lands,  2279. 
Eeclamation  Fund  Act,  2274. 

Act  of  June  25,  1910,  providing  for  the  appropriation  of  $20,000,000 

to  complete  reclamation  projects,  2274.    _ 
Eeclamation  Fund — use  of,  2295. 

abstracts  of  title  to  lands  are  properly  payable  from  the  fund,  2297. 

can  be  used  for  drilling  artesian  wells  when,  2296. 

fund  must  be  strictly  confined  to  the  purposes  authorized  by  the  Act, 

2295. 
improvements  of  settlers  may  be  paid  for,  2298. 
irrigation  system  already  constructed  may  be  purchased,  2296. 


4318  INDEX. 

Befereuces  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

NATIONAL  RECLAMATION  ACT— {Contimied) 

lands  can  not  be  traded  by  the  Secretary,  2297. 

lands  may  be  purchased  where  necessary  for  the  construction  and 

operation  of  works,  2296. 
necessary  printing  of  specifications  may  be  paid  out  of  the  fund,  2297. 
payment  for  an  option  isjiot  a  principal  expenditure  of  the  fund,  2297. 
payment  for  the  construction  of  reclamation  works,  authorized,  2296. 
Secretary  of  the  Interior  authorized  to  use  the  Reclamation  Fund  for 

the  purposes  of  locating  and  constructing  all  irrigation  works,  and 

their  operation  and  maintenance,  2295. 
Secretary  may  require  indemnifying  bonds  to  protect  defects  of  title, 

2297. 
transportation  may  be  furnished  laborers,  2296. 
relating  to  Arizona,  2273. 

provisions  for  relinquishments  of  lands  by  the  State  where  needed  for 

Government  reclamation  projects,  2274. 
provisions  of  the  Enabling  Act  for  the  price  for  which  lands  may  be 

sold,  2274. 
relating  to  assignment  of  entries,  2272. 

Act  of  June  23,  1910,  relating  to  assignment  of  entries,  2272. 
,  entryman  may  assign  other  entries  in  their  entirety,  2273. 

euch  assignments  made  expressly  subject  to  limitations,  charges,  terms, 

and  conditions  of  the  Act,  2273. 
relating  to  certain  lakes,  2263. 

Act  of  February  9,  1905,  relating  to  certain  lakes,  2264. 
money  to  be  covered  into  the  Reclamation  Fund,  2264. 
Secretary   of   the   Interior   authorized   to   construct   projects   which   may 

involve  the  levels  of  Lower  and  Little  Klamath  Lake,  Tule  or  Bhett 

Lake,  and  Goose  Lake,  2264. 
relating  to  desert  land  entries,  2270-2272. 

Act  only  applies  to  persons  who  have  been  directly  or  indirectly  de- 
layed or  prevented  by  a  reclamation  project,  2271,  2347-2349. 
Section  5  of  the  Act  of  June  27,  1906,  relating  to  bona  fide  desert 

entries  within  the  limits  of  a,  reclamation  project,  2270. 
where  lands  are  in  private  ownership,  in  blocks  of  more  than  160  acres, 

the  excess  may  be  conveyed  to  members  of  the  owner's  family,  2272. 
relating  to  farm  unit,  2268. 

Act  of  June  27,  1906,  relating  to  the  fixing  of  the  farm  unit,  2268. 
Act  of  June  25,  1910,  providing  that,  until  the  farm  unit  is  estab- 
lished, no  entry  shall  be  made,  2269. 
entries  may  be  reduced  in  area  to  the  farm  unit,  2269. 
farm  units  may  be  as  small  as  ten  acres,  2269. 
farm  units  must  be  established  by  the  Secretary  of  the  Interior  and 

notices  published,  2269. 
power  of  the  Secretary  in  adjusting  farm  units,  2269. 
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NATIONAL  EECLAMATION  ACT— (Continued) 

Secretary  of  the  Interior  given  power  to  fix  the  farm  unit  at  not  less 

than  ten  nor  more  than  160  acres,  2268. 
Secretary  of  the  Interior  may  require  relinquishments  as  to  excess  of 

farm  unit,  2268. 
relating  to  New  Mexico,  2273. 

provisions   for  relinquishment  by  the   State   of   lands   required   for 

Government  projects,  2274. 
provisions  of  the  Enabling  Act  of,  relative  to  the  price  for  which  lands 

may  be  sold,  2274. 
relating  to  townsites,  2264-2267. 

Act  of  April  16,  1906,  providing  for  the  withdrawal  from  public  entry, 

lands  needed  for  townsite  purposes,  in  connection  with  the  Act,  2264. 
amendatory  Act  of  June  11,  1910,  relating  to  the  sale  by  town  lots, 

2267. 
amendatory  Act  of  Tebruary  24,  1911,  providing  for  the  appraisal 

and  sale  of  lands  embraced  in  any  townsite,  2266. 
limitations  of  size  of  townsites,  2266. 
power  may  be  provided,  2265. 
reappraisement  and  sale  of  town  lots,  2264. 
Secretary  of  the  Interior  authorized  to  withdraw  lands  for  townsite 

purposes,  2264. 
Secretary  of  the  Interior  to  protect  the  reappraisement  of  unsold  lots, 

2267. 
relative  to  the  Government  controlling  and  co-operating  with  other  projects, 

2279. 
Act  of  February  21,  1911,  relative  to  co-operating  in  the  construction 

and  use  of  reservoirs,  with  other  projects,  2279. 
co-operation  with  Carey  Act  projects,  2279. 
reservation  of  rights  of  way  for  Government  use,  2286-2288. 

by  terms   of   Act,   Government   established   providing   for   a   future 

Beelamation  Act,  2287. 
provisions  of  Act  of  August  30,  1890,  relating  to  reservation  of  rights 

of  way  for  Government  projects,  2286. 
purpose  of  the  Act  was  to  reserve  and  retain  in  the  United  States, 

right  of  way  over  lands  which  may  be  disposed  of  under  any  land 

laws,  2287. 
word  "construed"  as  used  in  the  Act  of  1890,  2288. 
reservation  of  waters  by  the  Government  for  its  projects,  2290-2292. 

appropriation  as  to  the  use  of  water  must  be  according  to  the  laws  of 

the  respective  States,  2291. 
authority  of  the  United  States  to  reserve  the  waters  of  its  streams, 

2292. 
Government  has  the  right  to  reserve  from  all  appropriations,  such 

waters  for  its  own  use,  2291. 
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NATIONAL  RECLAMATION  AC^— {Continued) 

"power  of  the  Government  to  reserve  waters  and  exempt  them  from 

appropriation  under  the  State  laws,  is  not  denied,  and  could  not  be, ' ' 

2291. 
same  right  to  reserve  waters  for  National  Reclamation  projects,  as  for 

use  on  Indian  reservations,  2292. 
United  States  still  has  the  right  in  and  to  the  waters  flowing  over  the 

public  domain,  as  riparian  proprietor,  2290. 
where  the  Government  is  sole  owner  of  both  lands  and  waters,  it  has 

the  rights  as  anj  other  land  owner,  2291. 
sale  of  material  used,  2264. 
statutes  of  the  Western  States  in  aid  of: 
California,  3246,  3247. 
Colorado,  3326-3328. 
Idaho,  3376. 
Montana,  3418. 
Nebraska,  3433. 
Nevada,  3435. 
New  Mexico,  3478. 
North  Dakota,  3492. 
Oklahoma,  3502,  3503. 
Oregon,  3531. 
South  Dakota,  3571. 
Texas,  3585. 
Utah,  3616. 
Washington,  3634. 
Wyoming,  3673. 
title  and  management  of  reclamation  works,  2295. 

Secretary  of  the  Interior  to  have  control  of  the  operation  of  the 

works,  2295. 
title  to,  and  management  of  works  to  remain  in  the  Government,  until 

otherwise  provided  by  Congress,  2295. 
water  rights  for  lands  of  settlers  and  corporate  ownership,  2308-2318. 
action  upon  application  for  water  rights,  2313. 
applicants  are  required  to  pay  for  water  right  for  any  irrigable  area, 

2315. 
applications  for  water  rights,  2310. 
application  of  Section  5  of  the  Reclamation  Act,  relative  to  the  sale 

of  water  rights  to  the  owners  of  land,  2308. 
cancellation  of  entries  for  failure  to  make  two  payments,  2316. 
cancellation  of  water  rights,  2313. 

cases  of  applications  for  land  in  private  ownership,  2312. 
eases  of  foreclosure  of  a  mortgage,  2310. 
cases  of  persons  who  may  purchase  land  from  a.  State,  2313. 


INDEX.  4321 

Beferences  are  to  pages.     "Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

NATIONAL  RECLAMATION  ACT— (ContiTmed) 

eases  of  sale  by  private  owner  of  a  part  of  his  irrigable  land,  2312. 

cases  where  entries  are  assigned,  2315. 

charges  assessed,  become  fixed  charges  on  the  land  in  the  nature  of 

a  lien,  2314. 
charges  for  water  rights,  2313. 
charges  or  cancelled,  entries  must  be  paid  by  person  who  thereafter 

enters  land,  2314. 
charges  to  be  determined  with  a  view  of  returning  to  the  Beclamation 

Fund  the  estimated  cost,  2313. 
conditions  upon  which  corporations  may  acquire  water  rights,  2310. 
construction  of  the  Act  as  to  appurtenances  by  Secretary  Garfield,  2317. 
corporations  are  also  qualified  to  acquire  water  rights,  2310. 
credits  which  may  be  claimed  for  a  water  right  payment  in  case  of 

sale,  2313. 
dates  of  payment  of  charges  for  water  rights,  2316. 
defective  applications  may  be  amended,  2312. 
estimation  of  a  portion  of  the  charges  left  entirely  to  the  Secretary  of 

the  Interior,  2314. 
forms  for  applications  for  water  rights  depend  upon  circumstances  of 

the  case,  2311. 
forms  for  the  same,  must  be  furnished  by  the  Land  Department,  2311. 
in  case  of  contracts  with  water  users'  associations,  no  application  will 

be  accepted  without  certificate  of  such  association,  2312. 
land  owner  may  purchase  water  for  more  than  one  tract,  2309. 
regulation  as  to  requirement  will  be  imposed  upon  lands  in  private 

ownership,  2310. 
regulations  of  the  Secretary  of  the  Interior,  2316. 
Secretary  of  the  Interior  may  assess  operation  and  maintenance  charges 

against  \mentered  land,  2315. 
upon  issuance  of  public  notice,  Government  may  receive  applications 

for  water  rights,  2310. 
water  rights  as  appurtenances,  2317. 

water  right  application  can  not  be  made  for  more  than  160  acres,  2308. 
water  can  not  be  made  an  inseparable  appurtenance,  2317. 
Water  right  may  be  purchased  for  lands  previously  patented,  2308. 
when  practicable,  aU  applications  should  be  submitted  to  the  project 

engineer,  2311. 
withdrawal  and  restoration  of  lands  for  the  purpose  of  the  Act,  2282-2286. 
after  lands  have  been  withdrawn  under  first  form  they  can  not  be 

entered,  seledted,  or  located  in  another  manner,  2182. 
all  withdrawals  become  effective  upon  the  day  upon  which  they  are 

ordered  by  the  Secretary  of  the  Interior,  2285. 
271— Kinn.  on  Irr. 
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NATIONAL  RECLAMATION  ACH— (Continued) 

by  successful  contest,  the  contestant  does  not  acquire  such  a  preference 
right  that  it  will  except  the  land  from  the  operations  of  a  with- 
drawal, 2286. 

definition  of  first  form  of  withdrawals,  2283. 

definition  of  the  second  ^orm  of  withdrawals,  2284. 

for  the  purpose  of  construction  all  entries  made  upon  lands  are  subject 
to  the  Eight  of  Way  Act  of  August  30,  1890,  2285. 

lands  included  in  first  form  of  withdrawals  can  not  be  entered  in  any 
other  manner,  2283. 

lands  in  forest  reservations  and  National  Parks  may  be  appropriated 
and  used  for  irrigation  works  under  the  Act,  2284. 

lands  so  withdrawn  from  entry  may  be  restored  by  the  Secretary  of 
the  Interior,  2286. 

mineral  lands  are  not  taken  out  of  the  operation  of  the  mining  laws, 
2283. 

more  lands  are  withdrawn  by  the  Secretary  of  the  Interior,  than  are 
finally  included  in  a  project,  2284. 

only  a  portion  of  such  lands  may  be  irrigated,  2285. 

Beclamation  Act  contains  no  provision  for  recognition  or  protection 
of  unreserved  public  lands  which  may  be  withdrawn,  2283. 

right  of  the  Government  to  appropriate  lands  for  its  use  is  not  af- 
fected by  the  fact  that  it  is  mineral  in  character,  2283. 

ruling  of  the  Land  Department  as  to  valid  homestead  entry  covered 
by  a  first  form,  2283. 

there  are  two  classes  of  withdrawal  authorized,  2282. 

(1)  lands  required  for  irrigation  works,  2282. 

(2)  designated  as  "withdrawals  of  the  first  form,"  2282. 

time  for  making  entries  on  restored  lands  may  be  fixed  at  some  after 

date,  2286. 
upon  the  cancellation  of  an  entry,  withdrawal  becomes  effective,  2285. 
withdrawals  of  the  first  form  are  absolute,  2284. 
withdrawals  under  the  second  form  preclude  no  kind  of   entry  or 

appropriation  other  than  under  the  homestead  laws,  2284. 
withdrawals  under  either  form  do  not  defeat  any  valid  entry,  location, 

or  selection,  2285. 
works  to  be  turned  over  to  consumers  when  fully  paid  for,  2731. 

NATIONAL  RECLAMATION  PROJECTS 
(See  National  Reclamation  Act) 
Act  of  June  17,  1907,  the  first  to  provide  for,  2234. 
rivals  of  private  enterprises,  13. 

"NATALI" 


4.TALI" 

a  native  device  for  raising  water  in  Egypt,  134. 
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NATURAL  LAWS 

(See  Laws  or  Nature;  Pollution  op  Water) 
pollution  of  water  may  be  solely  the  result  of,  2044. 

NATUEAL  WANTS 

common  law  classification  as  to,  857. 

depend  somewhat  upon  locality,  855. 

distinguished  from  artificial  wants,  854. 

irrigation  classified  under  the  common  law  as  an  artificial  want,  857, 

irrigation  TuUng  as  .to  natural  and  artificial  wants,  858. 

ruling  of  the  California  court  as  to,  856. 

ruling  of  the  Illinois  court  as  to,  865. 

rule  in  Texas,  881. 

use  of  water  for,  at  common  law,  may  be  extraordinary,  828. 

NATUEE 

of  running  waters,  466-472. 

NATURE  OF  RUNNING  WATERS 
under  civil  law,  466. 
under  common  law,  467,  770. 

NAVIGABLE  WATERS 
(See  Navigation) 
access  to,  566. 

burden  of  proof  is  upon  the  ones  asserting,  where  not  determined,  571. 
classified,  466,  471. 
destruction  of,  590. 

determined  by  the  legislatures  of  States,  572. 
for  what  purposes  waters  are,  568. 
how  determined,  570-573. 

interference  with  tributaries  of,  for  irrigation,  596,  2354. 
lakes  as,  479. 

right  of  the  public  to  use,  479. 

right  of  navigation,  reserved  by  the  Government,  574. 
may  be.  appropriated  when,  1154. 
may  use  for  pleasure,  569. 
of  a  State,  575. 

of  a  State — obstructions  across,  for  power  purposes,  1495. 
of  the  United  States,  574. 
ownership  of  beds  under  fresh  water,  529-547. 
protection  of — ^Aots  prohibiting  obstruction  of,  586. 
protection  of — ^by  Congress,  579. 
protection  of — Dam  Acts,  582. 
publici  juris,  or  belonging  to  the  public,  565. 
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NAVIGABLE  WATERS— (Continued) 
right  to  construct  dams  over,  1715. 
right  to  use,  for  irrigation,  599,  2353,  2354. 
riparian  rights  attach  to,  766,  797. 

English  rule,  800. 

rule  in  California,  799.     ^ 

rule  in  Nebraska,  800. 

rule  in  Texas,  800. 

rule  in  Washington,  799. 
rivers  actually  navigable,  classified,  466. 
rule  in  Texas,  572. 

streams  capable  of  floating  logs  are,  565. 
synonymous  with  tidal  waters,  560. 
test  of  navigability  in  the  United  States,  565. 
use  of,  for  navigation,  a  paramount  right,  576. 

NAVIGATION 

(See  Navigable  Waters) 
injunctions  protecting  the  navigable  capacity  of  waters,  2970-2972. 

action  will  lie  to  protect  both  the  navigable  waters  of  the  United 

States  and  of  a  State,  2970. 
some  public  officers  authorized  by  law,  proper  party  plaintiff  in  the 

protection  of  the  navigable  waters  of  a  State,  2970. 
stream  must,  in  fact,  be  navigable,  2970, 
United  States  proper  party  plaintiff  in  the  protection  of  the  navigable 

waters  of  the  United  States,  2970. 
navigation — ^miscellaneous  subjects : 

Act  of  May  1,  1911,  of  the  legislature  of  California  providing  for  the 

protection  of,  3228. 
Andrew  Carnegie's  opinion  as  to  preservation  of,  21. 
as  against  irrigation,  593. 

as  against  irrigation — ^interference  with  tributaries,  596. 
destruction  of  navigability  of  streaijis,  590. 
diversion  of  water  of  public  streams  for,  599. 
effect  of  removal  of  the  forests  upon,  88. 
floating  of  logs  and  timber  upon  streams  in  Wyoming,  3669. 
improvement  of  streams  for  logging  purposes  in  Washington,  3633, 

3634. 
Inland  Waterways  Commission  impowered  to  investigate,  20  and  note  3. 
irrigation  as  an  aid  to,  19. 

Lyman  E.  Cooley's  opinion  as  to  preservation  of,  21. 
navigable  waters  of  the  United  States  and  of  the  State  distinguished, 

574. 
"navigable"  waters  synonymous  to  "tidal"  waters — common  law, 

560. 
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NAVIGATION—  ( Continued) 

navigability,  how  determined,  570. 

opinion  of  Professor  Staler  as  to  preservation  of,  20. 

ordinance  of  1787,  protecting,  574. 

power  of  the  State  to  regulate,  550. 

protected  under  the  Spanish  Partidaa,  983. 

protection  by  Government  of,  658. 

protection  of,  658. 

protection  of— Bridge  Acts  of  March  3,  1899,  and  March  23,  1906,  579. 

protection  of,  by  Congress — construction  of  Acts,  586. 

protection  of— Dam  Acts,  March  3,  1899,  June  21,  1906,  June  23,  1910, 

582. 
public  right  of,  early  rules,  559-563. 
public  right  of,  rule  in  the  United  States,  563-567. 
purposes  for  what  waters  are  navigable,  562. 
Beclamation  Service  as  an  aid  to,  21. 
reservation  of  by  Act  of  May  18,  1796,  577. 
reservation  of  waters  to  preserve  the  navigable  capacity  of  streams 

may  be  made,  2292. 
right  of,  559-602. 
right  of,  at  civil  law,  964. 

right  of  priority  to  the  use  of  water  must  not  interfere  with,  1361. 
right  of,  reserved  by  the  Government,  574,  639. 
right  to  float  logs  on  streams  in  Oregon,  3528. 
right  to  use  water  from  navigable  streams  for  irrigation,  599. 
Senator  Newland's  opinion  as  to  preservation  of,  21. 
State  may  regulate  mode  of,  550. 
statutory  right  to  float  logs  and  timber  upon  streams  in  Idaho,  3377, 

3378. 
stream  need  not  be  navigable  entire  year,  566. 
tidal  waters  deemed  prima  facie  navigable,  562. 
treaty  with   Great  Britain  relative  to   the  navigation   of  boundary 

streams,  2197. 
treaty  with  Mexico  relative  to  the  navigation  of  boundary  streams, 

2198. 
under  civil  law,  560. 
tinder  common  law,  560,  565. 
under  the  French  law,  560. 
under  the  Boman  law,  560. 
use  of  waters  for,  a  paramount  right,  576,  639. 
water  must  be  stored  in  order  to  aid,  19. 

trater  used  only  for,  may  stand  a  large  amount  of  impurities,  2045, 
-2048. 
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NAVIGLIO  GEANDB  CANAL 
irrigation  under,  226,  227. 
of  Lombardy — description  of,  227. 

NEBRASKA 

criticism  of  the  Nebraskan  lawp,  3422,  3423. 

Act  of  April  10,  1911,  providing  for  the  forfeiture  of  abandoned 
rights,  3423,  3429. 

authorities  adhere  too  closely  to  the  common  law  doctrine,  3422. 

irrigation  district  law  has  given  satisfaction,  3423. 

law  defective  as  to  abandoned  projects,  3422. 

laws  will  be  considered  inadequate  in  an  arid  State,  3422. 
determination  of  water  rights  by  boards,  2883-2903,  3428,  3429. 

appeal — proceedings  of,  2895. 

conclusiveness  of  determination  of  award,  2897. 

jurisdiction  of  the  courts  in  cases  not  submitted  to  the  board,  2896. 

process  or  notice,  2888. 

rule  as  to  the  Act,  2886,  3428,  3429. 
irrigation  districts,  2529,  3433-3435. 

held  to  be  public  rather  than  municipal  corporations,  2529. 

history  of  irrigation  district  laws  in  Nebraska,  2522. 

law  repeatedly  held  to  be  constitutional  by  the  Supreme  Court,  2522. 

majority  of  votes  sufficient,  2551. 
irrigation  in  the  State,  3421,  3422. 

Carey  Act  does  not  apply  to  State,  3421. 

census  report  for  1910  relative  to  irrigation,  3421,  3422. 

irrigation  districts,  3421. 

irrigation  looked  upon  more  as  a  means  of  protection  than  as  an  abso- 
lute necessity,  3421. 

National  Beclamation  Projects,  3421. 
Nebraska — miscellaneous  subjects : 

authority  of  the  State  Engineer  to  reject  applications  to  appropriate, 
2452. 

climate  of,  as  compated-  to  that  of  India,  183. 

decision  of  court  upon  the  origin  of  priority,  1045. 

extension  of  the  common  law  of  reasonable  use  in,  884. 

has  common  law  and  doctrine  of  appropriation,  872,  1088. 

has  doctrine  of  appropriation,  871,  1088. 

partial  dedication  of  waters  by  the  statute,  652. 

part  of  the  Louisiana  purchase,  672. 

power   to   fix  water   rates   is   conferred   upon   the   "State   Railroad 
Commission,"  2489. 

right  of  riparian  owner  to  recover  nominal  damages,  3061,- 3062. 

riparian  rights  in  Nebraska,  3436,  3437. 

rule  as  to  assessments  of  paid  up  stock  of  a  corporation,  2677. 
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NEBRASKA— (Continued) 

rule  as  to  change  of  use  of  water,  1534. 

rule  as  to  jurisdiction  of  courts  as  to  controversies  arising  over  water 
rights,  2761. 

rule  as  to  measure  of  damages  for  injuries  to  crops,  3140. 

rule  as  to  measure  of  damages  for  taking  of  riparian  rights  by  emi- 
nent domain  in,  1964. 

rule  as  to  riparian  rights  on  navigable  waters,  800. 

rule  as  to  special  rights  acquired  by  one  proprietor  against  the  others 
by  prescription,  1862. 

rule  as  to  what  lands  may  be  irrigated  at  common  law,  896. 

rule  in,  as  to  appropriation  of  waters  flowing  over  private  lands,  1132. 

rule  in,  as  to  natural  and  artificial  uses  of  water  at  common  law,  828. 

supplemental  irrigation  in,  45. 

taking  of  riparian  rights  by  other  means  than  condemnation  suits  in, 
1961. 

title  to  beds  of  fresh  water  navigable  rivers  in,  544. 
particular  features  of  the  State,  3420. 

climate,  3420. 

precipitation  and  rainfall,  3420. 

principal  sources  of  water  supply,  3420. 

State  lies  whplly  within  the  Great  Plain  Region,  3420. 

topographical  features,  3420. 
statutory  laws  relating  to  waters  and  water  rights,  3423-3437. 

administrative   officers — State  Board   of   Irrigation,   Highways,   and 
Drainage,  3425. 

appropriation  of  water — right  of,  3427. 

canals  and  other  works  constructed  for  irrigation  are  declared  to  be 
works  of  internal  improvement,  3424. 

condemnation  proceedings  for  rights  of  way,  3430,  3431. 

construction  must  begin  within  six  months  after  approval  of  applica- 
tion, 3428. 

corporations  and  companies — duties  and  powers  of,  3431,  3432, 

criminal  statutes,  3435,  3436. 

determination  of  existing  priorities,  3428. 

distribution  of  water,  3430. 

ditches  and  canals  and  rights  of  way  therefor,  3430,  3431. 

division  superintendents — powers  and  duties  thereof,  3426. 

duties  of  State  boards  similar  to  Board  of  Control  of  Wyoming,  3425. 

forfeiture  of  rights,  3429. 

further  appropriations,  3427. 

Irrigation  District  Law  in  Nebraska,  3433-3435. 

measurement  of  water,  3427. 

National  Reclamation  Act — ^provisions  in  aid  of,  3433. 

pollution  of  waters — ^provisions  against,  3435. 
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N'EBHASKA.— (Continued) 

priority  of  right  governs,  3424. 

procedure  for  the  determination  of  existing  water  rights,  3428,  3429. 

proceedings  for  appropriation,  3427. 

reservoir  rights,  3429. 

right  of  appropriation,  3424. 

riparian  rights  in  Nebraska,  3436,  3437. 

sale  and  conveyance  of  water  rights — statutory  provisions  for,  3432. 

standards  of  measurement,  3427. 

State  Engineer — Secretary  of  the  State  Board — powers  and  duties  of, 

3425,  3426. 
title  to  water,  3423. 

water  commissioners — ^powers  and  duties  thereof,  3426. 
water  rights  defined,  3423. 
water  for  the  purpose  of  irrigation  is  declared  to  be  a  natural  want, 

3425. 

NEGLIGENCE 

as  related  to  the  question  of  forfeiture,  2020. 
damages  for  injury  caused  by  breakage  of  works  from,  3071-3087. 
actions  for  damages  from  ditches  and  canals  lie  when,  3083-3085. 
damages  from  reservoirs  due  to  negligence  ma^  be  recovered,  3073- 

3077. 
damages  from  ditches  and  canals  and  liability  for  negligence,  3079- 

3083. 
damages  from  flooding  from  overflow  and  leakage  of  works,  3085-3087. 
definition  of  negligence,  3081. 

degree  of  reasonable  care  necessary  to  relieve  from  negligence,  3074. 
distinction  between  negligence  in  the  construction  and  maintenance  of 

reservoirs  and  that  of  ditches  and  canals,  3075. 
floods  of  periodical  occurrence  must  be  guarded  against,  3077. 
under  the  English  rule  the  question  of  negligence  as  to  the  breakage 

of  reservoirs  is  entirely  removed,  3071. 
liability  fixed  by  statute  for  damages  caused  by  the  breakage  of  works, 

3077. 
liability  under  the  9th  section  of  the  Act  of  July  28,  1866,  3077. 
liability  under  the  Eight  of  Way  Act  of  March  3,  1891,  3078. 
no  positive  rule  can  be  stated  applicable  to  all  cases,  3074. 
rule  in  Colorado  and  Wyoming  as  to  liability  for  damage  from  reser- 
voirs, 3078. 
rule  in  Colorado  case  as  to  carrying  water  in  ditches  and  canals,  3075. 
rule  of  the  Circuit  Court  of  Appeals  in  the  Salton  Sea  cases,  3075, 

3076. 
rule  of  the  Oregon  Court,  3077. 
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NEGLIGENCE—  {Continued) 

some  of  the  American  courts  hold  that  injuries  from  reservoirs  depend 
upon  negligence,  3071. 
it  is  no  defense  for  the  pollution  of  a  stream  if  a  mine  was  worked  without, 

2085. 
need  not  be  alleged  or  proven  in  actions  against  the  pollution  of  the  water, 
2080. 

NEVADA 

criticism  of  the  Nevada  laws,  3442. 

failing  to  file  statement  of  claim,  3442. 

not  until  1907  was  a  comprehensive  water  law  adopted,  3442. 

not  until  1909  was  the  Carey  Act  accepted,  3442. 

our  criticism  extends  to  the  great  delay  in  the  enactment  of  laws,  3442. 

powers  given  to  the  State  Engineer,  3442. 
determination  of  water  rights  by  State  Engineer,  2883-2903,  3449,  3450. 

award  and  certificate  by  the  State  Engineer,  2893,  3449. 

conclusiveness  of  determination  or  award,  2888. 

criticism  of  the  system  to  determine  the  rights  by  the  State  Engineer, 
2902. 

no  hearing  provided  for,  2891,  3449. 

no  provisions'  made  for  appeal  from  the  decisions  of  the  State  Engi- 
■  neer,  2895,  3450. 

process  or  notice  to  follow  statement  of  claim,  2888. 

statement  of  claims  furnished  to  the  State  Engineer,  2889. 
irrigation  in  the  State,  3439-3442. 

census  report  for  1910  relative  to  irrigation,  3441. 

chief  interest  of  the  State  has  been  in  mines,  3440. 

dry  farming  m  the  State,  3440. 

expense  of  lawsuits  and  adjudication  of  rights,  3440. 

extent  of  cultivation  in  State,  3439. 

irrigation  at  the  present  time  has  grown  up  without  any  order  or 
system,  3440. 

irrigation  in  the  State  limited,  3439. 

operations  under  the  National  Beclamation  Act,  3441. 

permits  for  irrigation  in  the  future,  in  the  State,  3440. 

question  of  springs  being  taken  up  by  ranchmen,  3439,  3440. 

State  just  entering  upon  its  storage  period,  3440. 
Nevada — miscellaneous  subjects : 

abrogated  common  law  of  riparian  rights,  872,  1088. 

change  of  rule  as  to'the  inapplicability  of  the  common  law,  1020-1023. 

desert  land  applies  to,  2345. 

duty  of  water  in,  1599. 

early  case  as  to  reasonable  diligence,  1269. 

"Enlarged  Homestead  Act"  extends  to,  2380, 
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NEVADA—  {Continued) 

followed  CaUfoTnia  rule  as  to  doctrine  of  relation,  1288. 

has  accepted  the  provisions  of  the  Carey  Act,  2406. 

has  doctrine  of  appropriation,  871,  1088. 

in  certain  portions  of,  cultiyation  depends  Upon  storage  of  water,  1470. 

irrigation  by  different  In^n  tribes  in,  455. 

irrigation  districts,  2523. 

history  of  irrigation  district  laws  in  Nevada,  2523. 

milling  a  public  use  in,  1923. 

mining  a  public  use  in,  1922. 

modem  rule  as  to  the  carrying  capacity  of  ditch  as  related  to  the 
quantity  appropriated,  1558. 

power  conferred  upon  the  "State  Bailroad  Oommission,"  2489. 

riparian  rights  in  the  State,  3460. 

rule  as  to  change  in  use  of  water,  1534. 

rule  as  to  early  possessory  rights  in,  1053. 

rule  as  to  measure  of  damages  for  in.juries  to  crops,  3140. 

rule  as  to  parties  in  actions  for  damages,  3103. 

rule  as  to  pecuniary  abiUty  affecting  reasonable  diligence,  1276. 

rule  as  to  recapturing  of  mingled  waters  in,  1392. 

rule  as  to  the  measure  of  damages  for  the  destruction  of  the  crop  of 
alfalfa,  3134. 

rule  as  to  the  nature  of  decrees  and  judgments  adjudicating  rights, 
2816. 

rale  in  actions  for  mandamus,  3030. 

ruling  that  no  actions  will  lie  for  destruction  of  a  portion  of  the  dam 
where  appropriator  is  wasting  water,  3097.  ^ 

substance  of  decrees  in  actions  for  injunctions,  3009, 

title  to  beds  of  fresh  water  navigable  rivers  in,  545. 

total  dedication  of  waters  by  the  statute,  652. 
particular  features  of  the  State,  3438,  3439. 

alkalies  in  soU,  3439. 

climate  of  the  State,  3439. 

description  of  the  Great  Basin,  3438. 

precipitation  of  the  State,  3439. 

principal  sources  of  water  supply,  3439. 

State  lies  almost  whoUy  within  the  Great  Basin,  3438. 

topographical  features  of  the  State,  3438,  3439. 
■tatutory  laws  relating  to  water  and  water  rights,  3442-3461. 

administrative  officers,  3444,  3445. 

appropriation  of  waters — application  an'd  protests,  3446. 

appropriation  of  water — certificates,  3449. 

appropriation  of  water — ^independent  suits  therefor,  3448,  3449. 

appropriation  of  water — permit  or  refusal  thereof,  3447,  3448. 

board  to  co-operate  with  the  United  States  Geological  Survey,  3445. 
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Bureau  of  Industry,  Agriaulture,  and  Irrigation — powers  and  duties 

thereof,  3453,  3454. 
Carey  Act  in  Nevada,  3455,  3456. 
claimants  required  to  file  a  statement  of  claims,  3449. 
contents  of  statement  of  claims  required  to  be  filed  by  claimants  of 

water,  3449. 
corporations  and  companies — powers  and  duties  thereof,  3454,  3455. 
criminal  statutes,  3459,  3460. 

declaration  that  the  waters  belong  to  the  State,  3443. 
determination  of  existing  rights,  3449-3451. 
ditches  and  canals  and  rights  of  way  therefor,  3451-3453. 
independent  suits  for  the  determination  of  existing  rights  permitted, 

3450,  3451. 
installation  of  measuring  devices,  3453. 
Irrigation  District  Law,  3456-3458. 
limitation  of  right  of  diversion  of  water,  3444. 
National  Beclamation  Act — provisions  in  aid  of,  3458. 
no  constitutional  provisions,  3442. 
pollution  of  water — provisions  prohibiting,  3458,  3459. 
property  in  the  waters  of  natural  streams,  3443. 
protecting  highways  from  damage,  3453. 
riparian  rights  in  the  State,  3460. 
standards  of  measurement,  second  foot,  3444. 
State  Board  of  Irrigation— powers  and  duties  thereof,  3444. 
State  Engineer  issues  to  each  person  certificate  setting  forth  his  rights, 

3450. 
State  Engineer  must  make  personal  examination  of  streams  in  the 

adjudication  of  rights,  3450. 
State  Engineer — powers  and  duties,  3445,  3446. 
State  Engineer  required  to  prepare  a  list  of  appropriations  on  each 

stream,  3449. 
Water  Commissioners — ^their  powers  and  duties,  3446. 

"NEW  ENGLAND  MILL  ACTS" 
(See  Mill  Eights;  Mill  and  Powee  Bights;  Power  Eights) 
rights  granted  under,  1493. 

NEW  ENGLAND  STATES 

conmion  law  governing  the  ownership  of  beds  of  fresh  water  navigable 

rivers  in,  533. 
Connecticut,  Maine,  Massachusetts,  Ehode  Island,  Vermont,  533  and  note, 
supplemental  irrigation  in,  45. 
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NEW  HAMPSHIEB 

dedicated  the  title  of  all  ponds  containing  more  than  ten  acres,  641, 
rule  as  to  percolating  waters  in,  2160,  2175. 

NEW  JERSEY 

ownership  of  beds  of  fresh  waier  navigable  rivers  in,  534. 
rule  as  to  the  extent  of  riparian  lands  in,  787. 

statutory  rule  prohibiting  diversion  of  the  waters  of  State  streams  from 
the  State,  2224. 

NEWLANDS,  PEANCIS  G. 

opinion  as  to  the  preservation  of  navigation,  21. 

NEW  MEXICO 

Carey  Act  in,  3480. 

Act  of  Tebrnary  18,  1909,  extending  the  Carey  Law  to,  2392. 

lands  may  be  thrown  open  as  construction  proceeds  under  the  Carey 
Act,  2412. 

charges  for  land  under  the  Carey  Act,  2413. 

assignments  of  entries  under  the  Carey  Law,  2415. 
constitutional  provisions,  3465. 

all  existing  rights  to  the  use  of  water  recognized  as  confirmed,  3465. 

bill  of  rights,  3466. 

laws  of  Territory  to  remain  in  force  until  repealed  or  modified,  3466. 

reservation  by  the  Constitution  of  the  United  States,  3465. 

unappropriated  waters  declared  to  belong  to  the  public,  3465, 
criticism  of  the  New  Mexican  laws,  3465. 

Act  upon  the  subject  of  artesian  weUs  is  unique,  3465. 

code  is  modern  and  up  to  date,  3465. 

future  appropriation  for  water  must  be  made  by  application  to  the 
State  Engineer,  3465. 

many  features  of  the  old  laws  abrogated  by  the  water  code,  3465. 

originally  many  laws  based  upon  the  Spanish  Mexican  laws,  3465, 

water  code  based  largely  upon  State  control,  3465, 
irrigation  in  the  State,  3463. 

assessment  for  community  ditches,  3463. 

census  report  for  1910  relative  to  irrigation  in  the  State,  3464.  ■ 

community  ditches  in  the  State,  3463. 

different  races  of  people  have  taken  waters  from  the  Eio  Grande  Eiver, 
3463. 

every  town  or  group  of  farmers  has  its  own  ditch,  3463. 

many  of  the  farmers  of  the  mixed  Spanish  and  Indian  descent,  3463. 

New  Mexico  late  in  adopting  the  provisions  of  the  Carey  Law,  3464. 

operations  by  the  National  Keclamation  Service,  3464. 

system  of  community  ditches,  3463, 
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New  Mexico — miscellaneous  subjects: 

abrogated  common  law,  of  riparian  rights,  872,  1088. 

ancient  ditches  and  canals  in,  122. 

authority  of  the  State  Engineer  to  reject  applications  to  appropriate, 

2453. 
cities  and  towns  of,  succeeding  to  pueblo  rights,  2591. 
Desert  Land  Law  applies  to,  2345. 
early  irrigation  in,  102,  114,  122,  123. 
Enlarged  Homestead  Act  extends  to,  2380. 
has  accepted  the  provisions  of  the  Carey  Act,  2406. 
has  doctrine  of  appropriation,  871,  1088. 
has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 

2842. 
in  certain  portions  of,  cultivation  depends  upon  storage  of  water,  1470. 
irrigation  by  different  Indian  tribes  in,  457. 
irrigation  districts,  2523. 

law  as  to  community  ditch  or  "public  acequia,"  2627. 
Mexican  pueblo  rights  in,  996. 
power  sites  selected  by  the  United  States  in,  725. 
reservation  of  power  sites  in,  by  the  United  States,  1490. 
reservation  to  the  United  States  of  power  sites  in  the  Enabling  Act 

of,  725. 
rule  as  to  appropriation  of  waters  in  one  State  of  interstate  streams 

for  use  in  another,  2223. 
rule  as  to  measure  of  damages  for  injuries  to  crops,  3140. 
rule  as  to  parties  plaintiff  in  statutory  adjudication  of  water  rights, 

2852. 
rule  as  to  title  of  water  impounded  and  reduced  to  possession,  1343. 
rule  in,  as  to  leasing  of  water  rights  with  land,  1833. 
rule  in,  as  to  prosecution  for  crime,  3046. 
statute  defining  wet  weather  arroyos,  510. 
statute  on  non-user  of  water  working  a  forfeiture,  2022. 
title  to  beds  of  fresh  water  navigable  rivers  in,  545. 
total  dedication  of  waters  by  the  constitution,  648. 
particular  features  of  the  State,  3462,  3463. 
artesian  basins  in  the  State,  3463. 

State  divided  into  three  great  geological  divisions,  3462.  '> 

topographical  features  of  the  State,  3462. 
water  supply  of  the  State,  3462,  3463. 
price  fixed  for  the  sale  of  lands  in,  by  the  Enabling  Act,  2273. 

lands  to  be  relinquished  to  the  United  States  for  Government  projects, 

2274. 
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NEW  MEXICO— (Continued) 

statutory  laws  relating  to  waters  and  water  rights,  3467-3482. 
abandonment  of  rights,  3468. 
adjudication  of  rights  left  to  the  courts,  3474. 
adjudication  of  existing  rights,  3473. 
administrative  officers,  3470-3472. 
appropriation  of  water — ^procedure  for,  3468-3470. 
artesian  wells  and  their  regulation,  3475-3477. 
board  of  water  commissioners — ^powers  and  duties  of,  3470. 
Carey  Act  in  New  Mexico,  3480,  3481. 
corporations  and  companies,  3478. 
criminal   statutes,  3481. 
distribution  of  water,  3473. 

ditches  and  canals  and  rights  of  way  therefor,  3472. 
irrigation  district  law,  3480. 

National  Beclamation  Act — provisions  in  aid  of,  3478. 
reservoir  rights,  3474,  3475. 
right  of  appropriation  granted,  3467; 
riparian  rights  in  New  Mexico,  3480,  3481. 
standards  of  measurement,  3472. 
State  Engineer — ^powers  and  duties  of,  3471. 
title  to  water  declared  to  belong  to  the  public,  3467. 
water  masters — ^powers  and  duties  of,  3471. 
water  users'  associations,  3478-3480. 

NEW  SOUTH  WALES 
(See  Australia) 
description  of  irrigation  projects  in,  189. 
irrigation  laws  in,  189. 

riparian  proprietors'  rights  limited  in,  190. 
Water  Eights  Act  of  1896,  189. 

NEW  TOEK 

cession  of  lands  by,  671. 

civil  law  brought  by  the  Dutch  to,  981. 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  537. 

rule  as  to  the  extent  of  riparian  lands  in,  785. 

NILE  EIVEE 
(See  Egypt) 
description  of,  130,  131. 
description  of  cataracts  in,  108. 
TtiaYimnni  and  minimum  flow,  130. 
modern  irrigation  in  Egypt,  128-160. 
provisions  in  case  of  change  of,  149. 
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NOMINAL  DAMAGES 
(See  Damages) 
may  be  assessed  in  certain  cases,  3145. 

modified  rule  as  to  the  recovery  of,  by  riparian  owners,  3057,  3066. 
rule  in  Nebraska  as  to  nominal  damages,  3062. 

NON-NAVIGABLE  WATERS 
classified,  466,  471. 
rivers  and  water  courses — classified,  466,  471. 

NON-SUIT 
(See  Vebdiot) 
non-suit  or  directed  verdict  for  the  defendant  may  be  given  or  directed  at 

times  in  action  for  damages,  3129. 
what  the  court  must  consider  in  granting  a  non-suit,  3130, 

NON-TJSEE  OF  EIGHTS 
(See  Abandonment) 
mere  non-user  by  tenant  in  common  does  not  affect  his  right  to  resume 

when,  2620. 
to  work  an  abandonment  for,  1988.  . 

abandonment  of  ditches  and  canals  by  non-user,  1995-1999. 
corporation  can  not  allow  water  right  to  remain  in  abeyance  for  a  long 

series  of  years  without  user,  1992. 
for  non-user  of  right,  an  intent  to  abandon  may  be  implied,  1988. 
if  the  non-user  is  continued  for  an  unreasonable  period,  it  creates  a 

presumption  that  the  owner  intended  to  abandon  the  right,  1992. 
length  of  time  of  non-user  to  work  an  abandonment  is  a  question  of 

fact,  1990,  1991. 
non-user  by  tenant  in  common,  works  an  abandonment  when,  1993. 
non-user  continued,  coupled  with  other  acts  showing  intention  on  the 

part  of  the  owner,  may  constitute  an  abandonment,  1992. 
non-user  must  be  for  the  time  prescribed  by  the  statute,  1986. 
period  of  time  during  which  non-user  will  constitute  an  aba-fidonment 

is  usually  prescribed  by  the  statutes,  1993. 
when  an  abandonment  will  be  implied  for  non-user,  1990. 

NORTH  CAROLINA 

as  a  rice  growing  State,  427. 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  536. 

NORTH  DAKOTA 

constitutional  provisions,  3486. 

all  flowing  streams  and  natural  water  courses  declared  to  be  the  prop- 
erty of  the  State,  3486. 
water  course  defined,  3486. 
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NORTH  DAKOTA— (Continued) 

criticism  of  the  North  Dakota  laws,  3485,  3486. 

absence  of  laws  the  principal  criticism,  3485. 

adjudication  of  existing  rights  left  to  the  courts,  3485. 

Carey  Act  not  accepted,  3486. 

code  simple  and  effective,  3485. 

irrigation  code  of  1905  fqjlows  largely  the  Wyoming  code,  3485. 
irrigation  in  the  State,  3484,  3485. 

area  of  land  irrigated,  3484. 

census  report  of  1910  relative  to  irrigation,  3485. 

irrigation  district  law  never  adopted,  3484. 

irrigation  used  as  an  adjunct  to  the  rainfall,  3484. 

National  Reclamation  projects,  3484. 

water  code  of  1905  has  done  much  to  promote  irrigation  in  the  State, 
3484. 
North  Dakota — ^miscellaneous  subjects: 

climate  of,  as  compared  to  that  of  India,  183. 

Desert  Land  Law  applies  to,  2345. 

has  common  law  and  doctrine  of  appropriation  regulating  waters,  872, 
1088. 

has  doctrine  of  appropriation,  871,  1088,  3488. 

has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 
2842,  3490. 

part  of  the  Louisiana  Purchase,  672. 

riparian  rights  in  the  State,  3493,  3494. 

rule  as  to  parties  plaintiff  in  statutory  adjudication  of  water  rights, 
2852. 

statute  on  non-user  of  water  working  a  forfeiture,  2023. 

supplemental  irrigation  in,  45. 

total  dedication  of  waters  by  the  constitution,  649. 
particular  features  of  the  State,  3483,  3484. 

area  of  land  susceptible  to  irrigation,  3483. 

climate  of  the  State,  3483. 
'    North  Dakota  is  in  the  Great  Plains,  3483. 

principal  source  of  water  supply,  3483. 

rainfall  of  the  state,  3483. 

utilization  of  flood  waters,  3484. 
statutory  laws  relating  to  waters  and  water  rights,  3486-3494. 

Act  of  March  13,  1909,  relative  to  appropriation  of  flood  waters,  3489. 

adjudication  of  existing  rights,  3490. 

appropriation  of  water,  3488-3490. 

beneficial  use  the  basis  of  a  right,  3486. 

board,  of  water  commissioners — ^powers  and  duties  of,  3487. 

bridges  over  ditches  and  canals  must  be  constructed  by  owners,  3492. 

criminal  statutes,  3493. 
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NOETH  DAJ^OTA— (Continued) 

distribution  of  water,  3491. 

ditches  and  eanals  and  rights  of  way  therefor,  3491. 

division  of  the  State,  3487. 

failure  to  use  for  three  years  constitutes  an  abandonment,  3486. 

in  the  appropriation  of  waters,  statutes  of  Wyoming  largely  followed, 
3488. 

irrigation  works  constructed  by  townships,  3492. 

licenses  to  be  issued  by  the  State  Engineer  when,  3489. 

measuring  devices  must  be  constructed  by  owners,  3492. 

National  Eeclamation  Act — ^provisions  in  aid  of,  3492. 

pollution  of  waters,  3493. 

power  of  State  Engineer  in  the  matter  of  approving  or  rejecting  ap- 
plications to  appropriate,  3489. 

riparian  rights  in  the  State,  3493,  3494. 

standards  of  measurement,  3491. 

State  administrative  officers,  3487,  3488. 

water  commissioners — powers  and  duties  of,  3488. 

water  masters — ^powers  and  duties  of,  3488. 

water  rates  to  be  determined  by  the  State  Engineer,  3490. 

water  rights  defined,  3486. 

NOETHERN  INDIA 
(See  India) 
Canal  and  Drainage  Act  of  1873,  177. 
modem  irrigation  in  India,  161-184. 

NOETHWESTEEN  lEEIGATION  ACT 
(See  Canada) 
provisions   of,   293. 

NOETHWEST  PEOVINCES  OF  INDIA 
(See  India) 
Irrigation  Act  of  1845,  175. 
modem  irrigation  in  India,  161-184. 

NOETHWEST  TEEEITOEY 
organization  of,  671. 

NOTICE 

Alaska  rule  as  to,  1226. 
California  rule  as  to,  1225. 

constitutes  an  inception  of  claimant 's  rights,  1232. 
cuts  off  subsequent  appropriations,  1228. 
does  not  determine  the  quantity  of  water,  1550. 
early  custom  as  to  posting,  1227. 
272— Klnn.  on  Irr. 
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NOTICE— (Continued) 

early  custom  as  to  recording,  1227. 

effect  of,  1228. 

effect  of  application  for  permit  to  appropriate  water  under  the  law  of  State 
control  a  mere,  2448. 

form  of,  before  statutes,  1223. 

form  of,  under  statutes,  1224. 

in  determination  of  water  rights  by'  boards,  regular  notice  as  prescribed  bj 
the  statute  is  held  to  constitute  due  process  of  law,  2887, 

limits  and  extent  of  the  water  right  claimed,  1229. 

limits  and  extent  of  the  claim  to  water,  1550. 

Montana  rule  as  to,  1226. 

necessary  to  fix  the  exact  date  of  inception  of  title,  1228. 

need  not  be  verified  or  acknowledged,  1226. 

not  alone  sufficient,  1230. 

of  appropriation  in  California,  3186-3188. 

of  appropriation  in  Montana— contents,  3406. 

of  intent  to  appropriate  water,  1222. 
must  be  given,  1222. 
must  be  posted,  1222. 
must  be  recorded,   1222. 
rule  as  to,  followed  the  custom  of  miners,  1223. 

physical  acts  necessary  other  than,  1233. 

posting  and  recording  notices  of  appropriation  equivalent  to  claim  of  right, 
1886. 

posting  and  recording  of,  1226. 

posting  of  a  second  notice  of  appropriation  does  not  work  an  abandonment 
of  the  first,  1995. 

process  or  notice  of  pending  actions  to  adjudicate  water  rights,  2857-2860. 

right  of  claim  relates  back  to,  1228. 

Secretary  of  the  Interior  authorized  to  withdraw  public  notices  under  Act 
of  Feb.  13,  1911,  amendatory  to  the  Reclamation  Act,  2281. 

should  be  served  on  parties  liable  to  claim  right  by  estoppel,  2036. 

there  must  be,  to  the  owner,  in  order  to  acquire  title  to  rights  by  prescrip- 
tion, 1877-1880,  1888. 

Washington  rule  as  to,  1225. 

without  subsequent  acts  will  not  hold  a  water  right,  1268. 

NUISANCES 

abatement  of,  by  means  of  injunction,  2960-2964. 

case  of  private  nuisance  the  proper  party  is  the  party  injured,  2961. 
cases  of  specific  nuisance  which  a  court  of  equity  will  abate,  2962, 

2963. 
either  public  or  private  nuisances  may  be  abated  by  injunction,  2961. 
general  rule  as  to  proper  parties  in  case  of  pubUc  nuisances,  2961. 
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NUISANCES—  ( Continued) 

pollution  of  water  may  be  abated,  2963. 

such  action  within  the  equitable  jurisdiction  of  the  court,  2961. 
where  nuisance  has  been  abated  the  court  will  refuse  an  injunction, 
2963. 
from  the  pollution  of  water — subject  discussed,  2043-2088. 
abatement  of  public  nuisance  for  pollution,  2074. 
acts  tending  to  pollute  water  constitute  a  nuisance,  2046. 
acts  which  tend  to  befoul  and  pollute  water  are  held  to  be  nuisances 

which  may  be  abated,  2054. 
damages  for  injuries  from  pollution,  2080. 

distinction  between  a  private  nuisance  and  a  public  nuisance,  2064. 
injunctions  to  abate  nuisances  from  pollution,  2075. 
pollution  of  underground  waters  is  a  nuisance,  2062. 
pollution  of  water  by  sewage  is  a  nuisaiiee, '  2048-2052. 
pollution  of  water  so  as  to  destroy  fish  therein  is  a  nuisance,  2048. 
pollution  of  waters  against  rights  of  appropriators  may  or  may  not  be 

a  nuisance,  2069. 
pollution  of  waters  from  various  causes  is  a  nuisance,  2059. 
prescriptive  right  can  not  be  acquired  to  permit  a  public  nuisance, 

2084. 
prescriptive  right  of  pollution  can  not  be  acquired  to  maintain  a  public 

nuisance,  2064. 
private  person  may  maintain  action  to  abate  public  nuisances  when, 
2074. 
injunction  will  not  be'  granted  where  nuisance  has  been  abated  before  the 

action,  2917. 
mixed  nuisance  defined,  2961. 
nuisances  defined,  2960. 
private  nuisance  defined,   2961. 
public  or  common  nuisance  defined,  2961. 
statutory  provisions  in  California  relative  to,  3247. 
nuisances  defined,  3247. 
public  nuisances  defined,  3247. 
wasting  of  water  from  artesian  wells  is  also  a  public  nuisance,  3248. 

0. 

OBSTEUCTIONS 
(See  Navigation) 
Acts  of  Congress  prohibiting,  to  navigation,  586. 
in  streams — ^police  powers  to  regulate,  628. 

owner  of  right  to  the  use  of  water  may  remove  obstructions,  3048. 
passage  way  for  the  fish  through,  630. 
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OBSTEUCTIONS—  (Continued) 

right  of  appropriator  to  remove  from  bed  of  stream,  1751. 
rule  of  the  common  law  of  riparian  rights,"  1753. 
rule  in  doctrine  of  appropriation,  1753. 
rule  in  Idaho,  1752. 
to  access  to,  from  public  waters,  551-554. 
to  the  flow  of  water  at  commdn  law,  945. 

unlawful  to  obstruct  flow  of  streams  by  any  works  except  by  mills  and 
mining  machinery  when,  8160. 

O'DONOGtJE,  W.  r.     ' 
(See  India) 
aeeounbant  general  of  the  publii;  works  department  of  India,  164. 
annual  report  of,  as  to  the  expenditure  upon  irrigation  works  in  India,  164. 

OFFICEES 

administratiye,  in  the  Western  States: 
Arizona,  3163,  3164. 
California,  3180-3182. 
Colorado,  3267-3271,  3291-3293. 
Idaho,  3356-3359. 
Montana,  3410. 
Nebraska,  3425,  3426. 
Nevada,  3444-3446. 
New  Mexico,  3470-3472. 
North  Dakota,  3487,  3488. 
Oklahoma,  3498,  3499. 
Oregon,  3513-3515. 
Porto  Eieo,  3557. 
South  Dakota,  3565. 
Utah,  3599. 
Wyoming,  3649-3652. 

OHIO 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  536. 

part  of  Northwest  Territory,  671. 
OIL  WELLS 

(See  Pollution  of  Waters) 

restriction  of  the  waste  of  oil  from,  2130. 

waters  may  be  polluted  by,  2061. 

OKLAHOMA 

constitutional  provisions,   3496. 
biU  of  rights,  3497. 

legislature  given  the  power  to  provide  for  a  system  of  drains,  ditches,- 
and  all  irrigation  works  in  the  State,  3496. 
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OKLAHOMA—  (Continued) 

criticism  of  the  Oklahoma  laws,  3496. 

adjudication  of  water  is  left  to  the  courts,  3496. 

appropriation  of  water  must  be  made  b7  application  to  the  State 

Engineer,  3496. 
Carey  Act  does  not  apply  to  the  State,  3496. 
code  based  largely  upon  the  laws  of  North  Dakota  and  South  Dakota, 

3496. 
district  law  should  be  enacted,  3496. 
special  favors  to  corporations,  3496. 

very  little  adverse  criticism  to  the  Oklahoma  water  code,  3496. 
irrigation  in  the  State,  3495,  3496. 

census  report  of  1910  relative  to  irrigation  in  the  State,  3495,  3496. 
irrigated  tracts  principally  confined  to  the  northwestern  portion  of  the 

State,  3495. 
necessity  for  irrigation  not  so  imperative  as  in  other  Western  States, 

3495. 
Oklahoma — miscellaneous  subjects: 

climate  of  as  compared  with  that  of  India,  184. 

has  common  law  and  doctrine  of  appropriation  regulating  waters,  872. 

has  doctrine  of  appropriation,  871,  1088. 

has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 

2842. 
partial  dedication  of  waters  by  the  statute,  652. 
part  of  the  Louisiana  Purchase,  672. 
question  of  public  use  in,  1929. 
riparian  rights  in  Oklahoma,  3503,  3504. 
rule  as  to  change  of  use  of  water,  1534. 
rule  as  to  parties  in  actions  for  damages,  3104. 
rule  as  to  parties  plaintiff  in  statutory  adjudication  of  water  rights, 

2353. 
statute  on  non-user  of  water  working  a  forfeiture,  2023. 
supplemental  irrigation  in,  45. 
particular  features  of  the  State,  3495. 
climate  of  the  State,  3495. 
Oklahoma  is  a  semi-arid  State,  3495. 
rainfall  in  State,  3495. 
water  supply  of  State,  3495. 
statutory  laws  relating  to  waters  and  water  rights,  3497-3504. 
adjudication  of  existing  rights,  3500. 
adjudication  of  rights  is  by  the  courts,  3500. 
administrative  officers,  3498,  3499. 
application  for  appropriation  must  be  made  to  the  State  Engineer, 

3499. 
application  to  appropriate  seepage  water  must  also  be  made  to  the 

State  Engineer,  3500. 
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OKLAHOMA— (Continued) 

appropriation  of  water,  3499,  3500. 

beneficial  use,  the  basis  of  the  right,  3497. 

corporations  and  companies — ^powers  and  duties  of,  3501. 

criminal  statutes,  3503. 

distribution  of  water,  35Q^. 

ditches  and  canals  and  rights  of  way  therefor,  3500,  3501. 

failure  to  use  water  appropriated  for  two  years  forfeits  the  right,  • 

3498. 
first  step  taken  in  adjudication  is  by  the  State  Engineer,  3500. 
National  Eeelamation  Act — ^provisions  in  aid  of,  3502. 
owners  of  ditches  and  canals  must  fence  such  works  or  no  cause  of 

action  can  be  maintained  for  trespass  thereon,  3501, 
purpose  for  the  appropriation  of  water,. 3498. 
right  as  given  to  condemn  water  rights,  3498. 
right  of  appropriation,  3497. 
right  to  appropriate  storm  or  rain  waters,  3498. 
riparian  rights  in  the  State,  3503,  3504. 
State  Engineer — ^powers  and  duties  of,  3498. 
title  to  the  water  declared  to  be  the  property  of  the  pubUo,  3497. 
water  masters — ^powers  and  duties  of,  3499. 
water  rights  defined,  3497. 

0EDINANCE8 

(See  Municipal  Cokpoeations) 
power  to  regulate  ditches  and  canals  within  city  limits  by,  2609. 
water  rights  fixed  by  municipal — subject  discussed,  2602-2607. 

OREGON 

Carey  Act: 

assignment  of  entries  under  the  Carey  Law,  2415. 
charges  for  land  under  the  Carey  Act,  2414. 
married  women  permitted  to  file  under  the  Carey  Act,  2412. 
requirements  for  a  dwelling  house  under  Carey  Act,  2415. 
criticism  of  the  Oregon  laws,  3508. 

adjudication  of  existing  rights  by  the  board,  3523. 

irrigation  district  law  now  ample,  3510. 

present  vrater  code  sufficient,  3508. 

provisions  for  the  expanse  and  the  operation  of  the  Carey  Act  ample, 

3529. 
recommendation  of  the  State  Engineer,  3509. 
rights  of  riparian  proprietors  limited  so  they  can  not  claim  the  water 

except  for  actual  use,  3508. 
right  to  the  use  of  water  by  appropriation  is  paramount  to  other 

rights,  3509. 
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OEEGON—  ( Continued) 

rule  practically  places  the  riparian  owner  and  the  proprietor  upon  the 
same  basis,  3509. 

State  of  Oregon  late  in  adopting  a  comprehensive  code  of  water  laws, 
3508. 

strict  rule  of  riparian  rights  invaded,  3508. 

vested  riparian  rights  are  protected  under  the  limitations  imposed  by 
the  code,  3509. 
determination  of  water  rights  by  boards,  2883-2903,  3523-3525. 

appeal  can  only  be  had  to  the  Stipreme  Court,  2897. 

award  and  certificate  in  such  proceedings,  2893,  3523-3525. 

decree  confirming  determination  of  board  is  in  fact  a  judgment  of  the 
board,  2897,  3524. 

determination  made  in  the  first  instance  by  board  of  control  and  after- 
ward submitted  to  the  court,  2893,  3523. 

distinction  between  Wyoming  law  and  the  Oregon  law  as  to  the  de- 
termination of  water  rights,  2887. 

proceedings  as  to  hearings  follow  largely  the  statutes  of  Wyoming, 
2892. 

process  or  notice,  2888,  3523. 
irrigation  districts,  2523,  3530. 

constitutionality  of  law  upheld  by  the  Supreme  Court,  2523. 

history  of  irrigation  district  laws  in  Oregon,  2523. 
irrigation  in  the  State,  3506. 

census  report  of  1910  relative  to  irrigation  in  the  State,  3507,  3508. 

few  irrigation  districts  have  been  organized,  3506. 

in  the  greater  portion  of  the  eastern  division  of  the  State,  irrigation 
is  a  necessity,  3506. 

irrigation  development  slow  until  recent  years,  3506. 

laws  have  been  inadequate,  3506. 

many  private  enterprises  projected,  3507. 

National  Reclamation  projects  in,  3507. 
Oregon — ^miscellaneous  subjects : 

authority  of  the  State  Engineer  to  reject  applications  to  appropriate, 
2453. 

consummation  of  appropriation  in,  1933. 

decision  as  to  riparian  owner's  right  to  undiminished  flow,  2945. 

decision  of  the  court  upon  the  measurement  of  water,  1573. 

decrees  apportioning  water  between  riparian  proprietors,  2823. 

definition  of  the  Supreme  Court  of,  of  a  water  right,  1312. 

Desert  Land  Law  applies  to,  2345. 

Enlarged  Homestead  Act  extends  to,  2380. 

example  of  decree  in  awarding  extravagant  amounts  of  water,  1545. 

forest  reservations  in  can  not  be  created  without  Act  of  Congress,  709, 
725. 
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OREGON—  (ComtinitetJ) 

has  accepted  the  provisions  of  the  Carey  Act,  2406. 

has  common  law  and  doctrine  of  appropriation  regulating  waters,  872. 

has  doctrine  of  appropriation,  871,  1088. 

has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 

2842.  ♦ 

irrigation  by  different  Indian  tribes  in,  458. 
legislative  grant  of  water  rights,  2640. 
modem  rule  as  to  carrying  capacity  of  ditch  as  related  to  the  quantity 

of  water  appropriated,  1560. 
opinion  of  Mr.  Justice  King,  as  to  "undiminished  flow,"  877. 
Power  Act  of,  1491. 

power  to  fix  water  rates  is  conferred  upon  the  "State  Railroad  Com- 
mission," 2489. 
practice  and  procedure  in  equity  actions  to  adjudicate  right,  2799. 
riparian  rights  in,  3533,  3534. 
riparian  rights  limited  by  statute  in,  767. 
rule  as  to  beneficial  use,  1565. 
rule  as  to  ehangfe  of  use  of  water,  1535. 

rule  as  to  defense  clause  in  lease  in  actions  for  damages,  3116. 
rule  as  to  measure  of  damages  for  injuries  to  crops,  3140. 
rule  as  to  periodical  appropriations  in,  1372. 
rule  as  to  reasonable   diligence,   1270. 

rule  as  to  rights  of  municipal  corporations  to  appropriate  water,  2585. 
rule  as  to  title  of  property  and  the  adjudication  of  rights  in  equity, 

2780. 
rule  in,  as  to  acquisition  of  rights  by  prescription,  1850. 
rule  in,  as  to  injury  to  ditches  by  sheep,  3097. 
rule  in,  as  to  leasiag  of  water  rights  without  land,  1835. 
rule  in,  as  to  parol  sale  of  land  and  appurtenant  water  right  upon  the 

question  of  abandonment,  2000. 
rule  in,  as  to  the  extent  of  riparian  lands  in,  784,  787,  793. 
rule  in,  as  to  the  suppression  of  wasting  water,  1619. 
rule  in,  as  to  the  sale  of  appurtenances  with  land,  1799. 
rule  in,  relative  to  sale  of  lands  subject  to  easements,  1785. 
'  schedule  of  fees  charged  for  the  use  of  water  for  power  purposes  in, 

2466. 
State  Engineer  authorized  to  reject  all  applications  for  use  in  other 

States  which  did  not  allow  diversions  for  use  in  Oregon,  2227. 
statute  providing  for  abandonment  of   ditch  or  flume  for  non-user, 

2024. 
taking  of  riparian  rights  by  other  means  than  by  condemnation  suits 

in,  1961. 
title  to  beds  of  fresh  water  navigable  rivers  in,  545. 
total  dedication  of  waters  by  the  statute,  653. 
use  and  value  of  artesian  waters  in,  2125. 
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OREGON—  ( Continued) 

particular  features  of  the  State,  3505. 
artesian  basins  in  the  State,  3506. 
climate  depends  largely  upon  the  altitude,  3506. 
climate  of  the  State,  3505. 

few  portions  where  crops  can  not  be  matured  before  fall  frost,  3505. 
portion  lying  to  the  east  of  the  Cascade  Range  is  within  the  arid 

region,  3505. 
precipitation  and  rainfall,  3505. 
source  of  water  supply,  3505. 

State  divided  by  Cascade  Eange  into  two  divisions,  3505. 
topographical  features  of  the  State,  3505. 
statutory  laws  relating  to  waters  and  water  rights,  3510-3534. 
administrative  officers — powers  and  duties,  3513-3515. 
annual  license  fee  for  power,  3519. 
application  for  appropriation  must  be  made  to  the  State  Engineer, 

3517. 
applicant  may  appeal  to  the  board  of  control  from  any  decision  of  the 

State  Engineer,  3518. 
appropriation  of  water  in  pursuance  of.  Act  of  1909,  3516-3518. 
appropriation  of  water  for  power  purposes,  3518-3520. 
appropriation  of  water  prior  to  Act  of  1909,  3515,  3516. 
board  of  control  issues  certificates  of  appropriation,  3517. 
board  of  control — powers  and  duties  of,  3513. 

bridges  and  embankment  must  be  constructed  by  ditch  owners,  3525. 
Carey  Act  in  Oregon,  3529. 

certificates  for  power  purposes  limited  to  forty  years,  3517. 
condemnation  of  rights  of  way,  3522. 
condemnation  of  water  rights,  3522. 

construction  work  must  begin  within  one  year  after  approval  of  appli- 
cation and  be  completed  within  five  years,  3517. 
court  must,  in  each  instance,  (onfirm  the  order  of  the  board  or  make  a 

new  adjudication,  3524. 
corporations  and  companies — powers  and  duties  of,  3520. 
criminal  statutes  of  Oregon,  3532. 
determination  of  existing  rights,  3523. 
determination  of  existing  rights  instituted  by  petition  to  the  board  of 

control,  3523. 
distribution  of  water  under  code  of  1909  under  State  Engineer,  3526. 
ditches  and  canals  and  rights  of  way  therefor,  3522,  3533. 
division  superintendents — powers  and  duties  of,  3514. 
division   superintendent   to   take   the   testimony   in   determination   of 

rights,  3523. 
duty  of  water  masters  in  the  distribution  of  water,  3527.» 
evidence  must  be  transmitted  to  the  board  of  control,  3524. 
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OEEGON—  (ConfMiited) 

floating  of  logs  and  timber  on  streams,  3528. 

irrigation  district  law  in  Oregon,  3530. 

location  of  artesian  wells,  3527. 

meclianics'  Hens,  3526. 

National  Beelamation  Act^provisions  in  aid  of,  3531. 

order  of  the  board  determining  and  establisMng  several  rights,  3524. 

permits  may  be  denied  where  the  point  of  diversion  is  in  Oregon  but 
the  place  of  use  in  some  other  State,  3518. 

pollution  of  waters,  3532. 

preservation  of  rights  acquired  under  old  laws,  3.511-3513. 

proceedings  before  the  board  of  control  upon  the  determination  of  ex- 
isting rights,  3523. 

proceedings  before  the  court  upon  the  determination  of  rights,  3524. 

protection  of  highways,  3525. 

right  of  appropriation  by  the  code  of  1909,  3511. 

right  to  collect  water  rates  is  a  franchise,  3510. 

rights  to  waste  and  seepage  waters,  3518. 

riparian  rights  in  Oregon,  3533,  3534. 

State  Engineer  must  approve  of  aU  applications  except,  when,  3517. 

State  Engineer — ^powers  and  duties  of,  3514-3517. 

terms  of  decrees  in  the  adjudication  of  rights,  3525. 

use  of  water  of  lakes  and  running  streams,  3511. 

water  masters — ^powers  and  duties  of,  3514. 

water  rights  defined,  3510. 

water  rates — fixed  by  the  railroad  commission,  3520. 

ORGANIZATION 

(See  Ikrigation  Districts) 
corporations  for  profit,  2681.  ' 

right  to  organize  corporations  _for  profit,  2681. 

rule  by  the  Supreme  Court  of  the  United  States,  2682. 

rule. in  Washington  as  to  promoters  of  corporations,  2682. 

status  of  promoters,  2682. 

such  companies  are  organized  often  through  promoters,  2682, 
irrigation  district  can  not  plead  illegality  of  its  own,  2542/ 
of  irrigation  districts — subject  discussed,  2542-2552, 
water  corporations,  2635. 

incorporation  by  legislative  enactment,  2638. 

objects  of  incorporation,  2635. 

property  exempted  from  taxation  as  an  inducement  for  organization, 
2657. 
water  users'  associations,  2319-2339.  < 
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OUSTER 

judgment  in  action  in  quo  warranto  is  ouster,  3038. 

prescription  will  not  run  in  favor  of  one  tenant  in  common  against  another 
until  there  has  been  an  actual  ouster,  2620. 

OVEEFLOW  DISTRICTS 

by  the  Act  of  May  1,  1911,  such  districts  provided  for,  324S. 

proceedings  largely  similar  to  those  for  reclamation  districts,  3246.- 
when  such  districts  may  be  organized,  3245. 

OVERSEERS 
(See  Arizona) 
of  acequias  or  public  ditches,  3163. 
duties  of,  3164. 
may  be  removed  from  office  how,  3164. 

P. 

"PA-ECOTTAH" 

method  of  irrigation  by,  46. 

PAROL  CONTRACTS 

(See  CoNTBACTS;  Licenses;  Parol  Sale) 
affecting  water  rights,  1626. 
relating  to  the  use  of  ditches  of  others,  1635. 
valid  when: 

an  exception  to  the  general  rule,  1773. 

court  of  equity  will  protect  when,  1773,  1775. 

grantee  must  be  willing  to  fully  execute  contract,  1774. 

grantor  can  not  revoke  such  contract,  1773. 

it  must  be  executed  in  full  or  partly  executed,  1774. 

must  be  for  consideration,  1774. 

not  within  the  statute  of  frauds,  1773. 

rule  in  Colorado,  1774. 

rule  in  Montana,  1775. 

rule  in  Oregon,  1773. 

rule  in  Utah  enforcing,  growing  out  of  alleged  trust  relations,  1772. 

specific  contract  will  be  enforced  when,  1774. 

such  contract  good  between  the  parties,  1774. 

such  a  contract  is  good  against  all  parties  conveying  notice,  1773. 

PAROL  EVIDENCE 
(See  Evidence;  PBOor) 
is  admissible  where  it  tends  to  shed  any  light  upon  intent  of  parties,  1629. 
is  inadmissible  when  to  vary  the  terms  of  a  water  right  contract,  1628. 
rule  as  to  the  construction  of  written  instruments,  1791. 
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PAROL  SALE 

of  water  rights — subject'  discussed,  1770-1779. 

any  attempt  to  transfer  an  independent  water  right  by  mere  parol 

is  void,  1771. 
during  later  years  the  transfer  of  water  right  held  to  require  a  deed  in_ 

writing,  1772.  ^ 

four  exceptions  to  the  rule  that  a  transfer  of  a  water  right  must  be  in 
writing,  1772. 

first:  where  transfer  was  made  by  parol  executed  contract  for 

consideration,  1772,  1773-1775. 
second:  where  transfer  takes  right  as  an  actual  appropriation  by 

diversion,  1772,  1775-1777. 
third:  where  water  right  is  considered  an  improvement  of  a  set- 
tler, 1772,  1777-1779. 
fourth:  where  the  right  is  sold  with  land  as  an  appurtenance 
thereto,  1772,  1786-1822. 
in  general  a  water  right  can  not  be  sold  and  conveyed  except  by  deed, 

1770. 
parol  sales  in  early  days,  1771. 
parol  sale  of  water  rights  as  appurtenances,  1786. 

fourth  exception  to  the  general  rule  that  a  transfer  must  be  made  by 

deed,  1786. 
intent  of  parties  affecting  the  sale  of  water  rights,  1793. 
sale  of  water  rights  when,  not  described  in  the  word  "  appurtenances, ' ' 

1798. 
when  a  deed  is  silent  as  to  appurtenances,  1793. 
parol  sale  of  water  rights  with  other  rights  of  settlers  upon  relinquish- 
ment of  claim,  1777-1779. 
parol  sale  of  such  improvements  held  to  include  water  rights,  1778. 
rule  by  the  Montana  court,  1778. 

settler  permitted  to  seU  improvements  upon  his  land,  1778. 
squatter's  right  to  sell  lands,  1779. 
third  exception  to  the  general  rule,  1777. 

water  rights  may  be  sold  as  improvements  by  parol  sale,  1778. 
sale  of  water  rights  by  parol  executed  contract  for  consideration  is  valid 
when,  1773. 
contract  must  be  such  that  it  may  be  enforced  by  a  court  of  equity, 

1774. 
first  exception  to  the  general  rule,  1773. 
grantee  must  be  able  and  willing  to  execute  the  contract  on  his  part, 

1774. 
must  be  either  executed  in  full  or  partly  executed,  1774. 
must  be  for  a  good  consideration,  1774. 
rule  in  Colorado,  1774. 
rule  in  Montana.  1775. 
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PAROL  SALE— (Continued) 
rule  in  Oregon,  1773. 

specific  performance  of  such  parol  contract  enforced  when,  1774, 
when  grantee  takes,  as  an  appropriation  by  diversion,  1775. 

doctrine  of  relation  can  not  be  invoked  in  such  cases,  1776. 
grantee  in  such  cases  does  not  acquire  the  grantor's  priority,  1776. 
grantees  take  simply  as  subsequent  appropriators,  1776. 
grantee  under  parol  sale  can  not  tack  his  own  use  on  to  that  of  his 

grantor,  1777. 
he  acquires  a  new  right  as  an  appropriator  by  actual  diversion,  1776. 
independent  parol  transfer  of  water  rights  may  be  made  when  between 

parties,  1775. 
new  right  dates  from  the  date  of  the  transfer  and  actual  possession, 

1776. 
priority  of  appropriation  in  such  cases  is  virtually  abandoned,  1776. 
priority  which  originated  with  grantor's  title  is  abandoned,  1777. 
rule  in  California,  1776. 
second  exception  to  the  general  rule,  1776. 
should  there  not  be  sufficient  water  in  the  stream  for  all,  transfer  by 

parol  may  be  void,  as  to  subsequent  appropriators,  1775. 
such  a  right  may  or  may  not  be  of  value,  depending  on  size  of  stream, 

1776. 
such  a  transfer  good  between  the  parties  when,  1775. 
works  an  abandonment  of  priority  when,  1999. 

attempted  parol  sale  of  an  independent  water  right  should  be  treated 

as  an  abandonment  of  the  priority  of  right,  2001. 
grantee  takes  right  under  sale  as  by  appropriation  by  actual  diversion, 

1999. 
priority  is  lost  by  attempted  parol  sale,  2000. 
rule  in  Montana  as  to  imperfect  conveyances,  2000. 

"PAETIDAS,  THE  SEVEN" 
(See  Civil  Law) 
history  of,  982. 

of  the  Spanish  upon  the  subjects  of  water,  982. 
upon  the  subject  of  water,  are  meager,  982. 

PAETIES  TO  ACTIONS 

(See  Adjudication  of  Eights  ik  Equity;   Determination  by  Boards; 
Statutory  Adjudication) 
actions  for  damages,  3102-3108. 

actions  against  joint  tort  feasors,  3105. 

cases  of  joinder  of  parties  plaintiff  in  such  actions,  3104. 

cases  where  the  contract  is  joint,  3103. 
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PARTIES  TO  ACTIONS— (Continued) 

cause  of  action  for  injunction  which  is  common  to  all  plaintiffs  can  not 
be  an  action  for  damages  which  is  not  joint  as  to  all  plaintiffs, 
3102. 

distinction  as  to  parties  in  equity  suits  and  in  actions  at  law  for  dam- 
ages, 3102.  ^ 

liability  of  joint  or  several  tort  feasors,  3105,  3106. 

parties  defendant,  3105-3108. 

parties  plaintiff  in  such  cases,  3102-3105. 

rule  in  Arizona  as  to  joint  contracts,  3103. 

rule  in  Montana  as  to  assessment  of  damages  for  or  against  several 
parties,  3108. 

rule  in  Nevada,  where  law  of  community  property  is  enforced,  3103. 

when  actions  will  not  lie  against  tort  feasors,  3105. 

who  may  be  parties  plaintiff,  3104,  3105. 
in  actions  for  condemnation  under  power  of  eminent  domain,  1966. 

parties  defendant,  1968. 

parties  plaintiff,  1966. 
in  actions  for  injunctions,  2979. 

all  persons  using  water  from  the  stream  may  be  made  parties  to  the 
action,  2983. 

defect  of  parties  defendant  must  be  raised  by  demurrer  or  answer, 
2985. 

parties  defendant,  2983-2985. 

parties  plaintiff,  2979-2982. 

rule  in  Colorado  where  action  is  between  ditch  companies  only,  2984. 

where  action  is  between  ditch  companies  only,  consumers  and  stock- 
holders need  not  be  made  parties  defendant,  2984. 

who  may  bring  such  actions,  2979-2982, 
to  abate  nuisances  for  pollution,  2074. 

parties  against  private  nuisances,  2074. 

parties  in  actions  against  public  nuisances,  2074. 

private  person  can  not  maintain  an  action  to  abate  a  public  nuisance 
unless  specially  injured,  2074. 
to  adjudicate  rights  in  equity,  2772-2783. 

court  may  order  third  persons  interested  to  be  brought  in  as  parties, 
2776. 

intervenors  in  such  actions,  2783. 

it  makes  little  difference  who  are  made  plaintiffs  or  defendants,  2777. 

no  person  bound  by  duty  who  has  not  had  his  day  in  court,  2772. 

parties  defendant  to  such  actions,  2780-2782. 

parties  plaintiff  to  such  actions,  2778-2780. 

right  of  defendants  to  affirmative  relief,  2780-2782. 
.rights  of  strangers  not  before  the  coiirt,  2772. 

rule  in  Oregon  as  to  parties  plaintiff,  2783. 
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PAETIBS  TO  ACTIONS— (Continuecl) 

statutory  adjudications  in  Colorado,  2777. 

upon  suggestion  or  showing  of  the  court  that  third  persons  are  inter- 
ested, they  wiU  usually  be  made  parties,  2773. 

whfere  there  are  several  parties  on  the  same  source  of  supply,  all  must 
be  made  parties  to  an  action,  2774. 

who  may  bring  the  action,  2778. 
statutory  adjudication  of  water  rights,  2849-2854. 

court  must  acquire  jurisdiction  of  the  parties,  2849. 

modification  of  decrees  or  independent  actions  by  those  not  parties, 
2870-2872. 

rule  in  Colorado,  2853. 

rule  in  Idaho,  2853. 

rule  in  New  Mexico,  2853. 

rule  in  North  Dakota,  2853. 

rule  in  Oklahoma,  2853. 

rule  in  South  Dakota,  2853. 

rule  in  Washington,  2853. 

rule  in  States  as  to  making  the  consumers  under  ditches  parties,  2853, 
2854. 

PARTITION  OF  EIGHTS 

(See  Adjudication  op  Eights  in  Equity) 
there  can  be  no  partition  of  rights  of  tenants  in  common,  2622. 
difficulties  of  such  an  attempted  partition,  2622. 
remedies  in  case  of  dispute  between  tenants  in  common,  2622. 

PARTNEESHIPS 

(See  Companies;  Coepoeations) 
•  authority  of  individual  members,  2632. 
maintenance  of  partnership  ditches  in  Wyoming,  3668. 

disagreements  as  to  partnership  ditches  in  Wyoming,  3668. 
right  of  majority  in  interest  to  control,  2631. 
status  and  rights  of,  2627. 

different  phases  of  partnerships,  2628. 

distinction  between  partnership  and  co-tenancy,  2628. 

ditch  partnership  analogous  to  mining  partnerships,  2630. 

nature  of  mining  partnerships,  2630. 

nature  of  partnerships  depends  upon  the  facts  of  each  particular  case, 

2629. 
partnership  between  two  companies,  2629. 

powers  of  the  individual  partner  to  sell  without  consent  of  his  co- 
partners, 2630. 
relation  of  the  several  partners,  2628. 
rule  of  early  California  case  as  to  partnership,  2628. 
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PAKTNEESHIPS— (ComtiTOed) 

rule  that  applies  to  mining  claims  also  applies  to  ditch  property  and 

water  rights,  2629. 
statutes  regulating  disputes  between  partners,  2629. 
subject  in  equity  to  all  incidents  to  other  partnership  property,  2627. 
there  may  be  a  strict  busintas  partnership,  2629. 
there  may  be  a  tenancy  in  part  and  a  co-partnership  as  to  the  rest, 

2629. 

PASHA,  ISMAIL 

(See  Egypt)  ''% 

operations  by,  in  Egypt,  139. 

PASHA,  EAIP 

efforts  for  irrigation  in  Assyria  by,  263. 

PATENT  TO  LANDS 

effect  of,  on  appropriations  against  patentees  prior  to  1866,  1076. 
effect  of  Acts  of  1866  and  1870  upon,  1081-1086. 
subject  to  rights  of  way  under  Act  of  July  9,  1870,  1075. 

PAYMENTS 

by  settlers  to  the  State  for  lands,  2413,  2414. 
by  State,  for  Indian  lands,  2391,  2404. 
for  land  under  the  Carey  Law,  2391. 
for  land  under  Desert  Land  Acts,  2371,  2372. 

an  essential,  that  the  land  be  paid  for  by  the  applicant,  2371. 
payments  for  land  within  the  area  of  railway  grants,  2372. 
irrigation  districts,  2554,  2571. 

payment  for  property  acquired  by  irrigation  districts  may  be  in  cash 

or  bonds,  2554. 
payment  of  claims  for  construction  by  irrigation  districts,  2571. 
of  water  rates,  2508. 

company  can  not  by  rule  refuse  to  furnish  consumer  with  water  untU 

arrearages  are  paid,  2508. 
company  furnishing  water  may  require  consumer  to  pay  in  advance, 

2508. 
company  may  require  consumer  to  give  security,  2508. 
under  the  National  Eeelamation  Act,  2316. 

applicants  required  to  pay  for  water  rights,  2315. 

cancellation  of  entries  for  failure  to  make  two  payments,  2316. 

charges  assessed,  become  lien  upon  the  land,  2314. 

charges  to  be  determined  vrith  a  view  of  returning  the  estimated  cost, 

2313. 
dates  of  payment  for  water  rights,  2316. 
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PECUNIARY  ABILITY 

(See  Appkopeiation  op  Water;  Diligence) 
as  affecting  Teasonable  diligence,  in  construction  of  works,  1276. 
rule  in  Nevada,   1276. 

PENNSYLVANIA 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  536. 

PERCOLATING  WATERS 

(See  Aetesian  Watees;  "Developed"  or  "Artificial  Water,"  Seepage 
Water;  Subterranean  Water;  Subterranean  or  Undeeqeound  Water 
Courses) 
characteristics  of,  2150. 

at  times  percolating  waters  are  called  "seepage  water,"  2151. 

defined,  2150. 

popular  name  of  "ground  water"  is  sometimes  given  to  percolating 

water,  2151. 
scientific  investigations  as  to  percolating  waters,  2150. 
classification  of,  2151. 

classification  made  with  reference  to  streams  or  other  bodies  of  water 

to  which  the  percolating  waters  are  tributary,  2151. 
classification  not  from  any  distinction  made  in  the  water  itself,  2151. 
it  is  only  within  recent  years  that  an  attempt  has  been  made  to  classify 

percolating  waters,  2151. 
our  classification  -of  percolating  waters :  2151. 

(1)  diffused  percolating  waters,  2151. 

(2)  percolating  waters  tributary  to  surface  water  courses  or  other 
w  bodies  of  surface  water,  2151. 

(3)  percolating  waters   tributary  to   underground   reservoirs   or 

other  bodies  of  underground  waters,  2151. 

(4)  seepage  water,  2151. 

tendency  of  the  courts  led  by  California  to  classify  percolating  waters, 
2151. 
defined,  2150. 

definition  of  percolating  water,  2150. 

underflow  of  surface  streams  is  not,  strictly  speaking,  percolating 
waters,  2150. 

waters  supplying  artesian  basins  are  percolating  waters,  2150. 
"developed"  or  "artificial"  water,  2186-2198. 

definition  of,  2186. 

description  of,  2186. 

general  characteristics  of,  2186,  2187. 

rights  to  developed  waters,  2187-2189. 
diffused  percolating  waters  and  rights  therein,  2152-2158. 

belong  to  first  class  under  our  classification,  2152. 
273— Kinn.  on  Irr. 


4354  INDEX. 

Beferenees  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  III,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

PBECOLATING  WATERS— (^ConUnued)  * 

change  of  rule  in  California,  2156. 

common  law  classification,  2152, 

common  law  rule  originally  applied  to  all  percolating  waters  in  Cali- 
fornia, 2155. 

construction  of  Acts  of  i866  and  1870  by  the  Utah  court  as  to  perco- 
lating waters,  2157. 

definition  of,  2152. 

diffused  percolating  waters  not  subject  to  appropriation  any  more  than 
diffused  surface  waters,  2158. 

due  to  scientific  investigations,  class  of  percolating  waters  is  growing 
smaller  and  smaller,  2153. 

essential  that  they  do  not  form  a  part  of  the  stream  or  other  body  of 
water,  2152. 

Katz  V.  Walkinshaw,  rule  as  to  percolating  waters,  2156. 

may  be  waters  seeping  through  the  beds  or  banks  of  streams,  2152. 

may  have  their  source  in  rains  or  melted  snows,  2152. 

mere  diffused  percolations  still  come  within  the  common  law  rule,  2155. 

new  rules  established  by  the  courts  add  to  scientific  investigations, 
2153. 

no  rights  by  appropriation  can  be  acquired  in  diffused  percolating 
waters,  2157. 

no  riparian  rights  in  diffused  percolating  waters,  2156. 

rights  in  diffused  percolating  water  at  common  law,  2153-2158. 

rule  of  modern  law  originally  adopted  in  the  States  and  Territories  of 
this  country,  2154. 

rule  of  the  English-  cases  regarding  rights  in,  2153. 

rule  of  the  Utah  court  as  to  diffused  percolating  waters,  2157. 

such  waters  belong  to  the  soil  where  found  at  common  law,  2153. 

these  waters  do  not  contribute  to  streams  or  their  subterranean  waters, 
.  2152. 

under  common  law,  are  considered  a  part  of  the  soil  itself,  2152. 

under  common  law,  all  subterranean  are  presumed  to  be  percolating 
waters,  where  they  do  not  flow  in  defined  and  known  channels,  2152. 
doctrine  of  reasonable  use  as  to,  2158-2182. 

change  of  rule  in  this  country  to  that  of  reasonable  use  of  such  waters, 
2160. 

common  law  rule  originated  in  the  humid  climate  of  England,  2159. 

common  law  rule  not  applicable  to  the  Western  portion  of  this  country, 
2159. 

definition  of  reasonable  use  of  such  waters,  2160. 

distinction  between  "reasonable  use"  and  "correlative  rights,"  2161. 

doctrine  of  unreasonable  use  of  percolating  waters,  2159.  , 

English  rule  has  been  consistent  upon  the  subject  of  rights  of  perco- 
lating waters,  2158. 
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PERCOLATING  WATERS— (Continued) 

English  rule  has  treated  percolating  waters  as  a  part  of  the  soil  itself, 
2158. 

formerly,  the  English  rule  was  the  general  rule  throughout  the  Western 
portion  of  this  country,  2159. 

one  owner  could  abstract  all  the  water  found  in  his  land,  2158. 

reasonable  use  as  adopted  in  New  Hampshire  at  an  early  date,  2160. 

under  correlative  rights,  the  rights  of  all  owners  over  a  common  basin 
are  co-equal  or  correlative,  2161. 
injunction,   2924. 

when  an  action  will  lie  for  injunction  without  showing  actual  damages, 
2924. 
percolating  waters — miscellaneous  subjects: 

classified,  466,  471,  2151. 

may  be  tributary  to  water  courses,  507. 

waters  of  artesian  basins  easily  distinguished  from  ordinary,  3124. 
rights  acquired  to,  by  eminent  domain,  2192. 

land  may  bei  condemned  containing  such  waters,  2193. 

rights  acquired  or  lost  to,  by  estoppel,  2193. 

right  of  injunction  may  be  estopped  by  certain  acts,  2193, 

rule  in  California,  2193,  2194. 

such  waters  may  be  condemned  in  certain  eases,  2192. 
rights  to,  by  prescription,  2191. 

under  the  new  rule  of  correlative  rights,  rights  by  prescription  to  cer- 
tain classes  of  percolating  water  may  be  acquired,  2192. 

under  old  rule,  no  rights  could  be  acquired  to  percolating  waters  by 
prescription,  2191. 
seepage  waters,  2189,  2190. 

definition  of,  2189. 

description  of,   2189. 

our  fourth  and  last  class  of  percolating  waters,  2189. 

rights  of  seepage  waters,  2190. 

statutory  rights  to  seepage  waters,  2191. 
supplying  surface  wells  and  rights  therein,  2177-2181. 

change  of  rule  from  the  common  law,  2180. 

common  law  of  England  adopted  by  various  States,  2179. 

definition  of  "surface  well,"  2177. 

it  is  from  wells  of  this  character  that  the  greater  portion  of  culinary 
and  domestic  supply  is  furnished,  2177. 

land  irrigated  from  such  wells,  2178. 

law  governing  waters  supplying  wells  originated  in  England,  2178. 

municipal  corporations  pumping  from  shallow  wells,  2178. 

owners  of  neighboring  lands  have  the  same  right  to  the  water  under 
them,  2180. 

owner  under  common  law,  might  withdraw  as  much  as  he  saw  fit.  2179, 


4356  INDEX. 

Beferences  are  to  pages.    Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  III,  pp.  2195-3146:  Volume  IV,  pp.  3147-3674. 

PEECOLATING  WATERS— (Continued) 

pumping  large  quantities  of  water  from  one  tract  was  great  injury 
to  neighboring  land,  2177. 

pumping  plants  of  all  sorts  used  to  draw  water  from  such  wells,  2178, 
2179. 

rights  to  such  waters,  2178^ 

rule  as  to  use  of  such  waters,  2181. 

rule  of  correlative  rights  adopted,  2180. 

rule  of  damnum  absque  mjwria,  2179. 

such  waters,  under  common  law,  considered  a  part  of  the  soil,  where 
found,  2179. 

their  waters  lie  above  the  impervious  strata  and  are  not  under  press- 
ure, 2177. 

these  wells  must  be  distinguished  from  artesian  wells,  2177. 

under  rule  of  correlative  rights,  one  land  owner  can  not  sell  the  water 
pumped  from  weUs  on  his  own  land  for  use  by  distant  municipal 
corporations,  2180. 

waters  of  wells  supplied  from  percolations  from  neighboring  land, 
2178. 

water  supplying  surface,  comes  under  our  fourth  classification,  2177. 
tributary  to  springs,  2167. 

before  percolating  waters  reach  the  outlet  of  spring,  they  are  subter- 
ranean waters,  2167. 

classification  of  percolating  waters  tributary  to  natural  springs,  2167. 

percolations  supplying  streams  and  laws  governing,  2167. 

rights  which  may  be  acquired  to  waters' tributary  to  springs,  2167. 

rule  of  reasonable  use  and  correlative  rights,  as  to  such  waters,  2168. 

rule  under  the  English  common  law,  2167. 

rule  where  waters  of  springs  have  been  appropriated  for  beneficial  use 
or  purpose,  2168. 

some  American  courts  refused  to  adopt  the  English  rule,  2168. 

spring  defined,  2167. 

springs  form  water  courses,  2167. 

springs,  the  principal  source  of  supply  to  rivers  and  streams,  2167. 

under  common  law,  such  waters  treated  as  a  part  of  the  soil,  2167. 

waters  could  be  abstracted  by  the  owner  of  the  land  without  liability, 
2168. 

waters  feeding  springs  are  treated  as  subterranean  or  underground 
waters,   2167. 
tributary  to  surface  waters,  2162-2171. 

aU  who  have  access  to  these  waters  have  a  right  to  the  reasonable  use 
thereof,  2165. 

belong  to  second  class  under  our  classification,  2162. 

characteristics  of,  2162,  2163. 

common  law  rule  governing  these  waters,  wholly  inapplicable,  2166. 
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PEECOLATING  WATBBS— (Continued) 

common  law  modified  to  meet  conditions  in  California,  2166. 

common  law  wholly  abrogated  as  to  percolating  waters  except  as  to 
diffused  percolations  in  California,  2166. 

definition  of,  2162. 

decision  of  Katz  v.  Walkinshaw,  revolutionary  in  character,  2163. 

description  of,  2162. 

distinct  from  diffused  percolations,  2162. 

distinction  drawn  by  the  California  court,  2162. 

due  to  recent  investigations,  rights  may  be  acquired  in  such  waters, 
2163. 

first  attempt  at  classification  in  the  case  of  Katz  v.  Walkinshaw,  2163. 

investigations  made  by  the  Government  regarding  such  waters,  2164. 

rights  which  may  be  acquired  to  such  waters,  2163. 

rule  in  California,  2165. 

rule  modifies  the  common  law  rule,  2164. 

some  States  have  not  gone  to  the  extent  of  the  California  courts,  2166. 

such  water  is  counted  as  a  part  of  the  stream  itself,  2164. 

statutory  rule  in  Kansas,  2167. 

these  waters  come  from  rain  or  melting  snow  within  the  water  shed, 
2162. 

these  waters  differ  from  the  underflow  of  surface  streams  how,  2162. 

these  waters  percolate  tributary  to  streams,  2164. 

they  are  properly  treated  as  tributary  to  streams  or  bodies  of  water, 
2162. 

they  sink  below  the  surface  and  again  reappear  in  streams  or  other 
bodies,  2162. 

where  rights  to  waters  of  a  stream  have  been  once  acquired  it  is  un- 
lawful for  a  person  to  intercept  percolating  waters  feeding  such 
streams,  2164. 
tributary  to  underground  reservoirs  or  catchment  basins  and  rights  therein, 
2169. 

any  excessive  or  wasteful  use  of  these  waters  by  one  land  owner  will 
be  prevented  by  the  court,  2176. 

as  to  what  is  an  excessive  or  unreasonable  use  of  such  waters  is  a 
question  of  fact,  2177. 

California  rule  recognizes  these  waters  as  a  distinct  class  of  percolat- 
ing waters,  2171. 

classification  originated  in  California  as  has  been  followed  by  a  num- 
ber of  the  Eastern  States,  2171. 

classification  of  these  waters  had  its  inception  in  recent  scientific  in- 
vestigations,  2170. 

common  law  rule  rejected  as  inapplicable  to  the  conditions  of  the  State, 
2176. 

correlative  rights  to  such  waters,  2171-2177. 
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PEECOLATING  WATERS— (Contwwted) 

coTielatiye  rights  to  the  use  of  such  waters  adopted  as  the  rule  of  law, 

2173. 
definition  of  such  waters,  2169. 

distinction  between  catchment  basins  and  artesian  basins,  2169. 
effect  of  the  correlative  rigjits  in  California  upon  the  common  law, 

2174,  2176. 
extent  of  ownership  in  such  waters,  2183. 
extension  of  the  doctrine  of  correlative  rights,  2173. 
first  recognized  by  the  California  court  in  1899,  2170. 
in  catchment  basins  the  porous  strata  is  next  to  the  surface  above  the 

impervious  rock,  2169. 
in  Colorado  the  rule  as  to  such  percolating  waters  is  still  undecided, 

2174. 
instead  of  belonging  to  the  owner  of  the  soil  where  found,  the  right  to 

the  use  of  such  waters  is  merely  usufructuary,  2181. 
land  owner  may  not  seU  the  water  to  others,  2185. 
later  rules  of  the  CaUfomia  court,  2176. 
limitations  prescribed  by  the  California  rule,  for  the  use  of  such  waters, 

2183. 

(1)  must  be  an  ownership  of  the  land  overlying  such  waters,  2183. 

(2)  in  case  of  insufficient  quantity  each  land  owner  is  limited  to 

a  reasonable  or  correlative  share,  2184. 

(3)  each  land  owner  has  a  right  to  the  use  of  such  water  upon 

his  land  as  his  needs  or  conditions  may  require,  2184. 
many  early  cases  had  recognized  these  waters  but  had  failed  to  define 

or  classify  them,  2170. 
nature  of  ownership  of  such  waters,  2181. 
no  pressure  or  head  can  be  produced,  2169. 
no  title  to  the  water  until  actual  possession  thereto  has  been  acquired, 

2183. 
question  settled  in  favor  of  the  abrogation  of  the  common  law  rule, 

2175. 
reason  for  rule  based  upon  recent  scientific  investigations,  2172. 
reason  for  the  California  rule  based  upon  the  geology  and  formation 

of  the  country,  2172. 
rule  adopted  as  to  the  waters  of  artesian  basins,  2173. 
rule  adopted  by  the  Supreme  Court  of  Miimesota,  2174. 
rule  adopted  in  West  Virginia,  2174. 

rule  did  not  stop  with  this  particular  class  of  percolating  waters,  2173. 
rule  in  California  as  to  the  sale  of  such  waters,  2185. 
rule  in  the  California  case  of  Katz  v.  WaHdnshaw,  2171. 
rule  of  correlative  rights  as  to  such  waters  adopted  in  a  number  of 

States,  2173. 
rule  of  the  California  court,  2183. 
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PEECOLATING  'WATEB.S— (Continued) 

rule  of  ' '  you  must  so  use  your  own  as  not  to  injure  another  'a  prop- 
erty," adopted,  2173. 

rule  was  rejected  in  Texas,  2174. 

rule  was  rejected  in  Wisconsin,  2174. 

same  right  to  the  use  of  the  water  as  to  the  use  of  the  waters  of 
surface  streams,  2182. 

same  rule  applies  to  the  waters  of  artesian  basins,  2171. 

such  waters  recognized  as  a  separate  class  only  within  the  last  few 
years,  2169. 

such  waters  were  a  part  of  the  soil  itself  under  the  common  law,  2192. 

they  form  a  vast  amount  of  water  confined  in  a  basin  filled  with 
detritus,  2170. 

this  class  of  underwaters  draw,  2169. 

upon  what  is  known  as  percolating  waters,  2169. 

water  is  simply  running  down  an  incline  surf  ace,  2169. 

PERENNIAL  lEEIGATION 
(See  Egypt) 
as  practiced  in  Egypt,  132, 

PEEFOEMANCB 

(See  CONTEACTS) 

of  contracts,  2735-2739. 

cases  where  contracts  will  not  be  enforced,  2737,  2738.    ' 

cases  where  time  is  not  the  essence  of  the  contract,  2735. 

contract  is  performed  by  furnishing  an  equal  quantity  of  water  from 
another  source,  2735. 

enforcement  of  performance,  2736. 

equity  will  decree  specific  performance  when,  2736. 

general  rules  of  law  govern,  2735. 

injunction  will  lie  to  compel  corporation  to  retain  its  ability  to  per- 
form, 2737. 

mandamus  will  lie  for  the  performance  of  contracts  when,  2738. 

nothing  peculiar  to  contracts  relating  to  water  rights,  2735. 

performance  of  valid  contracts  will  be  enforced  by  equity,  2736. 

water  contracts  must  be  performed  according  to  a  reasonable  con- 
struction, 2735. 

rule  in  Colorado,  2739. 

PEEIODICAL  APPEOPEIATION 

courts  may  decree  a  certain  amount  of  water  to  be  used  during  certain 

periods  of  time,  2820. 
may  be  made  when  prior  appropriator  is  not  using  the  water,  1370. 
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PERIODICAL  APPEOPEIATION— (Continued) 

no  difference  in  principle  between  appropriations  measured  by  time  and 

those  measured  hj  volume,  1370. 
rule  of,  in  CaUfomia,  1371. 
rule  of,  in  Colorado,  1370. 
rule  of,  in  Oregon,  1371. 

PERMISSION 
(See  Licenses) 
must  be  repudiated  before  right  by  prescription,  1744. 
prescriptive  right  can  not  be  based  upon,  1743. 

PERMISSIVE  BIGHT 

(See  Licenses;  Rights  of  Wat) 
to  right  of  way  a  revocable  license,  1736. 

PERMISSIVE  USB 

(See  Public  Pabks;  Reservations;  Eights  op  Wat  Over  Pubuc  Domain) 
of  rights  of  way  over  reservations  and  public  parks,  1701-1706. 

PERMITS 

(See  Rights  op  Wat;  State  Control) 
permit  of  State  Engineer  may  be  sold  under  recent  water  codes,  1766. 
revocable,  issued  by  the  Secretary  of  Agriculture  for  rights  of  way  over 

National  Forests,  1695. 
district  forester  may  cancel  permits,  1697. 
occupancy  under  permit  secures  no  right  or  claim  against  the  United 

States,  1696. 
permits  are  not  assignable,  1696. 
permits  issued  by  forester  may  be  revoked  by  forester  or  Secretary, 

1697. 
renewal  of  permits,  1696. 
rules  and  regulations  for,  1696. 
uses  which  may  be  made  of  National  Forests,  1696. 
under  the  laws  of  State  control,  2453,  2456. 

after  application  has  been  once  approved,  State  Engineer  must  issue 

permit,  2453. 
effect  of  permit  is  simply  a  license  on  the  part  of  the  State  to  proceed 

with  construction,  2454. 
forfeiture  and  cancellation  of  permit,  2456. 
permit  is  in  no  sense  an  appropriation,  2454. 
permits  are  property  and  may  be  sold,  2455. 
until  statutory  permit  is  granted  applicant  can  do  nothing,  2454. 
under  the  permit  owner  may  proceed  with  the  construction  of  works, 

2454-2456. 
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PERSIA 

acquainted  with  irrigation  at  remote  time,  110. 
ancient  irrigation  in,  124. 

PERSIAN  WHEEL 

method  of  irrigation  by,  46. 

PERSONAL  PROPERTY 

water  diverted  and  in  possession  of  an  appropriator  is,  1342. 
water  subject  of  larceny,  1342. 

PERSONS 
(See  Parties) 
several  may  make  appropriations  in  severalty  through  same  ditch,  1184. 

PERU 

ancient  irrigation  in,  114,  115. 

Prescott's  reference  to  early  irrigation  in,  115. 

PETITION 

for  the  organization  of  irrigation  districts,  2542. 
proceedings  under,  discussed,  2542-2552. 

contents  of  petitions,  2543. 

election  or  organization,  2549. 

hearings  on  petitions,  2546. 

petitions  but  preliminary  and  not  prejudicial  to  rights,  2543. 

rule  in  Utah  as  to  signing  of  petitions,  2543. 

settlement  of  boundaries  of  districts,  2546. 
statutory  adjudication  of  water  rights,  2868-2870. 

action  on  such  petition,  2869. 

petition  must  be  filed  within  two  years  after  decree  was  rendered,  2868. 

petition  of  parties  should  review  decrees,  2868. 

substance  of  such  petitions,  2869. 

PHILIPPINE  ISLANDS 

criticism  of  the  Philippine  laws,  3537. 

acquisition  by  the  United  States  right  to  water  was  made  constitu- 
tional upon  beneficial  use,  3537. 
laws  based  largely  upon  the  civil  law,  3537. 
Spanish-Philippine  law  still  in  full  force  and  effect,  3537. 
irrigation  in  the  islands,  3536. 

bill  proposed  to  the  legislature  failed,  3537. 

investigations  by  the  United  States,  3536. 

laws  are  still  unsatisfactory,  3536. 

many  irrigation  projects  have  been  instituted,  S536.  I 

recommendation  of  the  governor  general,  3536,  3537. 
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PHILIPPINE  ISLANDS— (Comtinaed) 

particular  features  of  the  islands,  3535,  3536. 

climate  of  the  islands,  3536. 

description  of  the  islands,  3535. 

islands  of  volcanic  origin,  3535. 

most  recent  acquisition  of  Ibrritory,  3535. 

rainfall  and  precipitation,  3536. 

temperature  of  the  islands,  3536. 
riparian  rights  in  the  Philippines,  3544,  3545. 
statutory  laws  relating  to  waters  and  water  rights,  3537-3545. 

all  patents  subject  to  vested  rights,  3538. 

condemnation  of  water  rights,  3543. 

ditches  and  canals  and  rights  of  way  therefor,  3541. 

easements  with  regard  to  waters — Spanish-Philippine  law,  3544. 

expenses  of  construction,  3543. 

general  provisions — Spanish-Philippine  law,  3543. 

priority  of  possession  given  the  better  right,  3538. 

rights  and  condemnation  therefor — Spanish-Philippine  law,  3542,  3543. 

right  to  appropriate  water,  3537. 

riparian  rights  in  the  Philippines,  3544,  3545. 

sale  and  exchange  of  water  rights,  3543. 

Spanish-Philippine  law,  3538-3544. 

statute  of  the  United  States  relative  to  the  appropriation  of  water, 
3538. 

subterranean  waters — Spanish-Philippine  law,  3541. 

title  to  waters — Spanish-Philippine  law,  3538,  3539. 

United  States  statute  relative  to  rights  of  way,  3541. 

use  of  public  waters — Spanish-Philippine  law,  3540. 

PHOENICIA 

ancient  irrigation  in,  111. 

learned  irrigation  from  Egypt,  110, 

PHYSICAL  ACTS 

(See  Appeopeiation  of  Watee;  Aeid  Eeoion  Docteine  op  Appeopeiation) 
character  of,  necessary,  1235. 

character  of  works  which  must  be  constructed,  1236-1240. 
constitutes  possession,  1235. 

necessary  for  the  appropriation  of  water,  other  than  notice,  1233. 
necessary  in  appropriation  of  water,  1230. 
notice  alone  not  sufEicient  without,  1230. 
there  must  be  an  actual  diversion  of  the  water,  1242. 
works  must  be  completed  when,  1241. 
works  must  be  constructed,  1234. 
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PIEDMONT 
(See  Italy) 
description  of  Cavour  Canal,  237-242. 
irrigation  in,  237. 
water  rates  from  the  government  canals  in,  243. 

PIPE  LINE 

(See  Changes  Which  Mat  Be  Made) 
open  ditch  can  not  be  changed  to  without  consent  of  owner  of  land,  1514. 

PLACE  OF  USB 
(See  Use  of  Wateb) 
appropriatoT  may  change,  1362. 
changes  which  may  be  made  in,  1522. 

changes  can  not  be  made  in  alteration  of  point  where  the  water  is 
returned  to  the  streaim,  1526. 

change  may  be  made  without  losing  any  rights  to  water,  1522. 

changes  can  not  be  made  if  others  are  injured,  1523,  1527. 

early  rule  in  California,  1522. 

rule  for  irrigation  of  land,  1526. 

•rule  in  placer  mining,  1526. 
various  means  of  conducting  the  water  to,  1452. 

by  channel  of  the  stream,  1460. 

by  ditches  and  canals,  1454. 

by  flumes,  1454. 

by  ravines,  gulches,  and  canyons,  1459. 

PLACERS 

(See  Mines;  Pollution  or  Waters) 
abandonment  of,  works  an  abandonment  of  water  right,  1986. 
disposal  of  placer  mining  ground,  745. 
place  of  use  of  water  for  may  be  changed,  1526. 
pollution  of  waters  by  the  working  of,  2054,  2071. 

PLATO 

ancient  irrigation  in  Egypt  as  described  by  the  writings  of,  105-^07. 

PLEADINGS 

actions  for  damages,  3108-3124. 

affirmative  defenses  in  such  actions,  3112. 

allegations  of  the  complaint  by  riparian  owner,  3111. 

allegations  of  the  complaint  in  such  actions,  3108-3111. 

allegations  of  complaint  where  breach  of  contract  is  the  basis  of  the 

action,  3110. 
allegations  of  the  complaint  where  fraud  is  the  basis  of  the  action, 
3110,  3111. 
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PLEADINGS—  (Continued) 

answer  in  such  action,  3111,  S^llS. 

court  liberal  in  allowing  amendments  to  pleadings,  3111. 

cross-complaint  in  such  actions,  3113. 

pleadings  and  proof  of  act  of  God  or  inevitable  accident  as  a  de- 
fense, 3118-3124.  ^ 

pleadings  and  proof  of  contributory    negligence    by    plaintiff,    3113- 
3116. 

pleadings  and  proof  on  defense  based  upon  grant  or  contract,  3116, 
3117. 

pleadings  and  proof  of  the  statute  of  limitations,  3117,  3118. 
in  actions  for  adjudication  of  rights  in  equity,  2783-2799. 

complaint,  if  defective,  may  be  amended,  2785. 

complaint  or  biU  in  action  to  quiet  title  by  appropriators,  2783-2788. 

complaint  or  bill  in  action  to  quiet  title  by  riparian  owners,  2788-2791. 

complaint  or  biU  in  action  to  quiet  title  to  ditch  or  canal,  2791. 

defendant  may  answer  the  complaint,  2792. 

defendant  may  set  up  his  claim  by  way  of  cross-eomplaint,  2793. 

different  basis  of  the  claim  of  water,  2787. 

essentials  in  pleading  by  riparian  owners,  2788. 

essentials  of  complaint  or  bill,  2783. 

essentials  which  must  be  alleged  in  cross-complaints,  2793. 

in  claims  between  defendants  their  rights  inter  se  must  be  pleaded, 
2793. 

more  than  one  right  may  be  set  up  in  same  complaint,  2785. 

nature  and  place  of  use  of  water  should  be  alleged,  2785. 

not  necessary  to  deraign  title  of  plaintifE,  2785. 

plaintiff  must  recover,  if  at  all,  on  the  cause  of  action  set  out  in  his 
complaint,  2790. 

quantity  of  water  claimed  should  be  stated  in  some  definite  standard 
of  measurement,  2787. 

replication  or  reply  in  such  cases,  2795. 

riparian  proprietor  may  claim  as  such,  or  as  appropriator,  2788. 

rule  in  Colorado  as  to  pleading  plaintiff's  rights,  2786. 

supplemental  complaint  may  be  filed  when,  2785. 

unhecessary  to  prove  customs  of  the  early  miners,  2788. 
in  actions  for  injunctions,  2985-3001. 

affirmative  defenses  must  be  properly  pleaded,  2993. 

allegations  of  complaint,  petition,  or  bill,  2985-2990. 

allegations  of  cross-complaiut  must  be  germane  to  the  subject  mat- 
ter, 2998. 

amendments  to  pleadings,  when  granted,  2999-3001. 

answers — defenses  in  such  actions,  2992-2996. 
'  complaints  in  intervention,  2999. 
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Fh^ADlNGS— (Continued) 

defendants,  between  themselves  may  have  rights  adjudicated  if  prop- 
erly pleaded,  2998. 

defendant  may  set  up  as  many  affirmative  defenses  as  he  may  have, 
2991. 

defendant  may  set  up  in  his  answer  a,  cross-complaint  or  cross-bill, 
2996. 

defense  that  water  would  not  reach  plaintiff  in  any  event,  2995, 

defenses — cross-complaint  or  cross-bill,  2990-2998. 

modified  rule  as  to  use  by  riparian  owner,  2988. 

necessary  allegations  in  answers,  2990,  2991. 

reply — answer  to  cross-complaint,  2998,  2999. 

rule  as  to  allegations  by  riparian  proprietors,  2988. 

rule  in  Texas  as  to  alleging  the  necessity  of  irrigation,  2987. 

rule  in  Washington  as  to  alleging  the  customary  law  of  miners,  2987. 

several  plaintiffs  have  rights^  adjudicated  by  pleading  their  respective 
rights,  2990. 

statute  of  limitations  a  good  defense  where  properly  pleaded,  2993. 

what  defenses  may  be  set  up  by  defendant,  2991-2996. 
in  determination  of  water  rights  by  boards,  2889. 

filing  of  statement  of  claims  equivalent  to  pleading,  2889,  2890. 

made  a  misdemeanor  in  Nevada  for  failure  to  file  such  statements, 
2889. 

rule  in  Nebraska  as  to  contents  of  statement  of  claim,  2889. 

rule  in  Nevada  as  to  contents  of  statement  of  claim,  2889. 

rule  in  Wyoming  as  to  contents  of  statement  of  claim,  2889. 
in  actions  for  condemnation  under  power  of  eminent  domain,  1969-1971. 

answers  in  such  actions,  1970. 

essentials  of  complaint  or  petition,  1969. 
pleading  a  claim  by  prescription,  1894,  2796. 

an  allegation  of  ownership  by  the  plaintiff  is  sufficient,  1894,  2796. 

it  must  be  specially  pleaded  by  the  defendant,  1894,  2797-2799. 
statutory  adjudication  of  water  rights,  2854-2857. 

amendments  may  be  made  to  any  statement  or  pleading,  2857. 

duty  of  the  clerk  of  court  jupon  receiving  statement  of  claims,  2856. 

rights  of  the  claimants  must  be  set  out  with  great  particularity,  2854. 

rule  in  Colorado  as  to  statement  of  claims,  2855. 

rule  in  Utah  as  to  statement  of  claims,  2855,  2856. 

rule  where  statement  is  not  filed  within  the  proper  time,  2857. 

statement  of  claims  usually  stands  in  the  place  of  pleading  in  such 
actions,  2854. 

technical  forms  of  equity  pleadings  superseded,  2854. 

time  may  be  extended  within  which  to  plead,  2857. 
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PLINY 

description  of  irrigation  by,  105. 

POINT  OF  DIVERSION 

(See  Changes  Which  May  Be  Made) 
appropriatqr  may  change,  1362. 
appropi-iator  may  have  more  than  one,  1505. 
effect  of  change,  1505. 
may  be  changed,  1501. 

cause  of  necessary  change,  1501. 

injury  to  the  rights  of  others  the  controlling  consideration,  1501. 

may  be  made  without  affecting  priority  of  right,  1504. 

rights  of  others  must  not  be  injured  by  change,  1501. 

right  to  change  is  not  absolute,  1507. 

rule  in  Colorado,  1504,  1507. 

rule  in  Montana,  1506. 

special  action  for,  in  Colorado,  1504,  3281. 

statute  must  be  complied  with,  1504. 
rights  of  others  must  not  be  injured  by  change,  1505. 

POLICE  POWERS 

of  a  State  to  protect  fishing  and  hunting,  625. 

of  regulating  obstructions  in  streams,  628. 

right  of  a  State  to  regulate  public  service  corporation  companies  within, 

2689. 
right  to  fix  water  rates  comes  within,  regardless  of  statute,  2475. 

legislature,  under  the  police  powers,  has  the  right  to  determine  how 

rates  may  be  fixed,  2484. 
statutory  adjudication  of  water  rights  comes  within  the,  2842. 
to  make  rule  regulating  fishing  and  hunting,  632, 

POLLUTION  OP  WATERS 

acquisition  of  right  of  pollution  by  contract  and  prescription,  2063. 

burden  of  proof  in  actions  upon  the  one  claiming  the  right  to  pollute, 
2065. 

distinction  must  be  made  in  this  respect  between  acts  constituting  a 
private  nuisance  and  a  public  nuisance,  2064. 

essential  to  acquire  a  right  to  pollute  a  stream  by  prescription  against 
private  rights  of  individuals,  2064. 

no  prescriptive  right  can  be  acquired  to  maintain  a  public  nuisance, 
2064. 

prescriptive  rights  of  pollution  may  be  acquired  to  maintain  a  private 
nuisance,  2064. 

right  is  limited  to  the  nature  and  extent  of  pollution  during  pre- 
scriptive period,  2065. 
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POLLUTION  OF  WATEES— (Comtinued) 

right  to  pollute  waters  may  be  acquired  by  contract,  2063. 

rule  in  Idaho  as  to  "continuing  injury,"  2064. 

rule  of  the  United  States  Circuit  Court  of  Appeals,  2063. 

under  certain  conditions,  a  right  may  be  acquired  by  prescription  to 
pollute  waters,  2063. 
as  against  rights  of  appropriators,  2069. 

appropriator   may    insist    that   the    water   continue    without    further 
pollution,  2070. 

appropriator  must  take  water  as  he  finds  it  at  the  day  of  the  incep- 
tion of  his  rights,  2069. 

as  population  grows  more  dense  in  the  West,  becomes  more  and  more 
an  impossibility  to  keep  the  streams  in  their  natural  condition,  2073. 

classification  of  injuries  to  appropriators :  2070. 

(1)  upon  the  use  or  purpose  for  which  the  water  was   appro- 

priated, 2070. 

(2)  upon  the  nature  and  extent  of  the  pollution,  2070. 

degree  of  pollution  necessary  to  constitute  real,  material,  and  substan- 
tial injury,  2070. 
degree  of  pollution  where  the  water  is  used  for  domestic  or  culinary 

purposes,  2070. 
degree  of  pollution  where  the  water  is  used  for  irrigation,  2070. 
degree  of  pollution  where  the  water  is  used  for  the  generation  of  power, 

2070. 
early  California  mle  as  to  miner's  right  to  pollute  water,  2071. 
neither  miner  nor  riparian  proprietor  can  so  use  the  water  as  to  injure 

the  prior  right  of  another,  2071. 
public  nuisance  can  not  be  maintained,  2069. 
question  of  priority  governs,  2070. 

question  to  be  determined  when  an  injunction  is  sought,  2073. 
right  of  appropriator  to  have  the  water  descend  in  its  pure  state  must 

yield  in  a  reasonable  degree  to  the  rights  of  others,  2072. 
rights  of  appropriators  for  irrigation  as  against  manufactories  and 

reduction  works,  2072. 
rights  of  great  industries  to  the  use  of  the  water,  2073. 
rule  in  Arizona,  2070. 
to  stop  operation  of  a  legitimate  enterprise  for  pollution  of  the  water 

is  a  serious  question,  2073. 
what  constitutes  an  invasion  of  rights  of  appropriator,  2072. 
as  against  rights  of  riparian  owners,  2065. 

any  unreasonable  pollution  of  a  stream  is  an  invasion  of  private  rights, 

2065. 
degree  of  injury  necessary  to  stop  operation  of  works,  2067. 
each  proprietor  has  a  right  to  the  reasonable  use  of  the  waters,  2066. 
general  rule  of  the  common  law  as  to  the  quality  of  water,  2065. 
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POLLUTION  OP  WATERS— (Continued) 

modification  of  the  strict  sonstruction  of  the  common  law  rule  as  to 

impairment  of  quality,  2066. 
no  positive  rule  laid  down,  2068. 
question  of  fact  for  the  court  or  jury  to  decide,  2068. 
rights  of  mill  owners  to  impair  quality  of  water,  2067. 
riparian  owner  has  the  right  to  use  his  land  to  pasture  a  reasonable 

number  of  cattle,  2066. 
unreasonable  pollution  of  the  waters  of  a  stream  actionable,  2067. 
by  miscellaneous  means,  2059-2061. 

actions  for  injunctions  or  damages  depend  upon  the  use  made  of  the 

water,  2059. 
any  use  which  materially  befouls  the  water  is  deeme'd  a  pollution,  2059. 
bathing  in  water  is  not  an  unreasonable  use,  2061. 
distinction  made  in  Idaho  as  to  the  pollution  of  the  quality  of  water 

and  the  filling  up  of  the  bpd  of  the  stream,  2061. 
if  plaintiff  was  actually  benefited  no  action  will  lie,  2060. 
owner  of  land  has  a  right  to  the  reasonable  use  of  land  for  pasturage, 

2060. 
pollution  from  cemetery,  2061. 
pollution  from  oil  wells,  2061. 
running  of  cattle,  sheep,  horses,  or  hogs  a  common  cause  of  pollution, 

2059. 
those  who  have  the  right  to  the  use  of  water  must  protect  the  same 

from  contamination,  2060. 
water  may  be  polluted  by  felling  trees  therein,  2061. 
defined,  2043. 
from  debris  from  mines  and  reduction  mills,  2054. 

at  times  the  material  so  discharged  is  poisonous  to  all  animal  and 

vegetable  life,  2057. 
common  cause  of  pollution  of  streams,  2054. 
court  of  equity  will  abate  nuisances,  2058. 
damages  in  an  action  at  law  may  be  recovered,  2058. 
each  ease  must  be  determined  from  its  own  facts  and  circumstances, 

2058. 
effect  of  taUings  from  cyanide  plants,  2057. 
effect  of  washing  from  salt  mine,  2057. 
examples  from  the  operations  of  placer  mining,  2054,  2055. 
in  the  irrigated  mountainous  region  many  mills  and  mines  affect  the 

waters  of  running  streams,  2054. 
it  is  also  seen  from  the  working  of  lode  mining  claims,  2056. 
local  to  sections  of  the  country  where  there  are  mines,  2054. 
no  one  has  a  right  to  poison  water,  however  innocently,  2058. 
opinion  of  the  Montana  court,  2058. 
rule  in  Idaho,  2058. 
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POLLUTION  OF  WATEES— (ComiijiMed) 

stamp  and  concentration  mills  also  pollute  the  water,  2056. 
tailings  and  waste  from  coal  mines  pollute  the  water,  2056. 
from  discharge  of  waste  from  factories,  2052,  2053.  • 

all  acts  which  tend  to  befoul  and  pollute  the  water  so  that  it  is  not 

fit  for  ordinary  purposes  are  held  to  be  nuisances,  2054. 
customs  of  owners  of  factories  and  mills,  2052. 
most  common  cause  of  pollution  next  to  that  of  sewage,  2052. 
pollution  by  sawmills  causes  disease,  2053. 
pollution  by  sawmills  destroys  fish  in  stream,  2053. 
pollution  of  water  by  factories  and  mills  a  violation  of  rights  of  lower 

owners,  2053. 
pollution  of  water  by  sawmills,  2053. 
rule  in  Indiana,  2053. 

sawdust  from  mills  tends  to  clog  all  ditches  and  canals,  2054. 
from  sewage,  2048-2052. 

discharge  of  sewage  into  ditches  of  fresh  water  is  injurious  to  live 

stock,  2049. 
in  foreign  countries  sewage  is  utUized  to  aid  in  the  cultivation  of 

lands,  2045. 
its  injurious  effects  are  manifest  in  many  ways,  2048. 
legislation  or  the  courts  have  not  been  able  to  prohibit  the  evil,  2049. 
legislative  enactment  will  not  add  to  the  rights  of  a  city  in  this  respect, 

2050. 
Missouri  v.  Illinois,  decision  of,  2051,  2052. 
municipalities  have  the  same  rights  and  the  same  restrictions  as  other 

riparian  owners,  2049. 
private  parties  or  institutions  can  not  turn  sewage  into  a  stream  to 

the  injury  of  lower  proprietors,  2050. 
question  of  disposition  of  sewage  an  important  one,  2048. 
rule  in  Connecticut,  2049,  2050. 

sewage  mixed  with  irrigation  water  is  beneficial  to  vegetation,  2045. 
sewage  one  of  the  most  common  methods  of  the  pollution  of  water, 

2048. 
sewage  pollutes  the  water  so  that  it  is  absolutely  worthless  for  drinking 

and  domestic  purposes,  2046. 
they  may  discharge  sewage  into  waters,  provided  no  injury  is  caused 

to  persons  on  property  below,  2049. 
to  permit  the  discharge  of  sewage  would  be  taking  private  property 

without  due  process  of  law  and  without  just  compensation,  2051. 
weight  of  authority  prohibits  the  discharge  of  sewage  into  streams 

where  others  are  injured,  2049. 
in  general,  2043. 

absolutely  impossible  to  wholly  prevent  pollution,  2044. 
274 — ^Kinn.  on  Irr. 
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POLLUTION  OF  WATERS— (ComtiniteS) 

as  population  becomes  more  dense  pollution  of  natural  streams  in- 
creases, 2044. 

by  wise  laws  pollution  of  natural  streams  may  be  restricted,  2044. 

effect  of  pollution  of  water  for  manufacturing  purposes  where  the 
water  enters  largely  into  the  product,  2045. 

effect  of  pollution  of  water  used  for  power,  2045. 

in  an  economical  sense,  whether  water  is  polluted  depends  upon  the 
purpose  for  which  it  is  used,  2044. 

pollution  includes  debris  from  mines  and  mill  streams,  2045,  2054. 

pollution  of  water  constitutes  a  distinct  phase  of  the  subject,  2043. 

pollution  of  water  defined,  2043. 

pollution  of  water  used  for  purposes  of  drinking,  domestic,  and  ice 
making,  2045. 

polluted  or  unpolluted  water  may  be  used  for  the  development  of 
power,  2045. 

streams  or  ditches  of  water  used  only  for  navigation  may  stand  any 
amount  of  impurities,  2045. 

water  may  be  polluted  in  any  one  of  three  states  or  in  all :  2044. 

(1)  in  falling  through  the  air,  2044. 

(2)  after  it  strikes  the  surface  of  the  earth,  2044. 

(3)  in  itS' passage  to  the  ground,  2044. 

wherever  man  exists  the  pollution  of  natural  waters  will  be  found, 
2044. 
of  interstate  streams  of  a  State,  2227. 

rule  laid  down  in  the  case  of  Missouri  v.  Illinois,  2227. 

nuisance  must  be  made  out  upon  determinate  and  satisfactery  evidence, 
2227. 
of  underground  viraters,  2062. 

actions  for  polluting  springs  or  wells,  2062. 

if  the  pollution  can  be  traced  to  the  acts  of  the  defendant  it  is  a 
nuisance  and  actionable,  2062. 

liability  for  the  pollution  of  a  subsurface  stream,  2062. 

no  difference  whether  running  streams  or  underground  waters  are  pol- 
luted, 2062. 

no  right  to  poison  or  contaminate  water  which  reaches  the  land  of  a 
neighbor,  2062. 

proof  necessary  for  the  pollution  of  subterranean  waters  before  re- 
covery, 2063. 

rule  in  Kansas  as  to  pollution  from  the  washing  of  salt,  2062. 
of  water  for  irrigation,  2045. 

'  all  acts  tending  to  pollute  water  constitute  a  nuisance,  2046. 

animals  are  poisoned  and  killed  from  drinking  polluted  water,  2046. 

discharge  of  alkali  water  in  the  streams  and  ditches  may  render  the 
water  unfit  for  irrigation,  2046. 
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POLLUTION  OF  WATEES— (Continued) 

illustration  of  trade  made  by  farmers,  2045. 

one  of  the  benefits  derived  from  irrigation  is  caused  by  the  substances 

carried  in  the  water,  2045. 
polluted  water  at  times  kills  vegetation,  2046. 
polluted  water  at  times  poisons  the  soil,  2046. 
sewage  of  cities  mixed  with  irrigation  water  beneficial  to  vegetation, 

2045. 
sewage  pollutes  water  to  such  an  extent  that  it  is  absolutely  worthless 

for  drinking  and  domestic  purposes,  2045. 
some  mineral  solutions  are  beneficial  to  vegetation,  2046. 
some  mineral  solutions  contain  chemical  poisons  destructive  to  animal 

and  vegetable  life,  2046. 
vegetable  matter  such  as  sawdust  may  render  water  unfit  for  irriga- 
tion, 2046. 
water  carrying  silt  is  a  benefit  to  the  irrigator,  2045. 
water  for  irrigation  need  not  be  chemically  pure,  2046. 
water  may  be  so  polluted  that  it  is  unfit  for  irrigation  purposes,  2046. 
water  used  for  irrigation  may  contain  a  large  amount  of  impurities, 

2045. 
of  water  used  for  various  purposes,  2047. 

care  must  be  exercised  as  to  surface  bodies  of  water,  2047. 

health  and  prosperity  of  any  community  depends  on  its  supply  of 

drinking  water,  2047. 
pollution  of  water  and  its  injury  to  fisheries,  2047. 
pollution  of  water  so  as  to  destroy  fish  therein  is  a  nuisance,  2047. 
requirements  of  water  for  making  ice  are  practically  the  same  as  for 

drinking  and  domestic  purposes,  2047. 
requirements  where  water  is  used  in  manufacturing  processes,  where 

the  water  enters  into  the  product,  2047. 
standards  set  for  water  used  for  drinking  and  domestic  purposes  are 

higher  than  those  prescribed  for  any  other  use,  2047. 
water  used  for  navigation,  mining,  or  generation  of  power  may  contain 

large  amounts  of  impurities,  2048. 
remedies  for  injuries  from,  2073-2088. 

accord  and  satisfaction  a  good  defense  to  an  action,  2085. 

action  for  damages  for  past  injuries,  2073. 

actions  for  damages  will  lie  when,  2080. 

action  for  injunction  ynTl  lie  when,  2073. 

actions  for  the  abatement  of  public  nuisances,  2074. 

allegations  of  negligence  not  necessary,  2080. 

all  of  the  essential  facts  must  exist  before  an  injunction  will  issue, 

2075. 
burden  of  proof  in  actions  for  pollution,  2086-2088. 
claim  of  prescription  not  a  good  defense  to  a  public  nuisance,  2084. 
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POLLUTION  OF  WATBBS— (Continued) 

conducting  of  legitimate  business  not  enjoined,  only  the  acts  causing 
the  pollution,  2079. 

criminal  prosecutions  may  be  maintained,  2083. 

defenses  to  action  for  pollution,  2084. 

defendant  may  deny  allegations  of  complaint  .and  may  state  all  special 
defenses,  2084.  * 

defendant  may  take  such  steps  as  he  sees  fit  to  stop  the  pollution,  2079. 

evidence  in  actions  for  pollution,  2086-2088. 

essential  allegations  in  the  complaint,  2080. 

fact  that  others  contribute  to  the  contamination  is  no  defense,  2085. 

grant  or  contract  a  good  defense  to  an  action,  2085. 

in  an  action  .between  two  States,  Supreme  Court  of  the  United  States 
has  a  reasonable  jurisdiction,  2075. 

in  cases  of  private  nuisance  from  pollution,  2073. 

indictment  or  conviction  of  person  by  maintaining  a  nuisance  by 
polluting  waters  vriU  not  bar  a  civil  action,  2084. 

injunctions  as  against  polluting,  2075-2079. 

injunctions  against  the  connection  of  a  sewer  underdraining  a  ceme- 
tery, 2079. 

measure  of  damages  which  may  be  assessed,  2081. 

mode  of  procedure  does  not  differ  from  other  actions  for  damages, 
2080. 

party  is  liable  in  damages  only  for  the  injuries  caused  by  him,  and 
the  plea  that  others  are  contributing  to  the  pollution  of  the  stream 
in  the  mitigation  of  damages,  2086. 

plaintiff  may  recover  for  aU  injuries  that  were  the  direct  result  of 
unlawful  acts,  2081. 

private  person  can  maintain  an  action  to.  abate  a  public  nuisance 
when,  2074. 

preliminary  injunction  may  be  granted  when,  2077. 

provisions  of  the  statutes  of  the  States,  2083. 

right  by  prescription  a  good  defense,  2084. 

rule  in  California  as  to  measure  of  damages  to  destruction  of  growing 
crops,  2082. 

rule  in  Colorado,  2075. 

rule  in  Idaho  as  to  the  granting  of  injunctions,  2077. 

same  rules  govern  as  to  parties  to  action  as  in  other  action  for  in- 
juries, 2074. 
statutes  of  the  Western  States  regarding: 

California,  3248. 

Colorado,  3329. 

Montana,  3418. 

Nebraska,  3435. 

Nevada,  3458,  3459. 
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POLLUTION  OF  WATEES— (Continued) 
North  Dakota,  3493. 
Oregon,  3532. 
South  Dakota,  3572. 
Utah,  3616. 
Washington,  3637. 
Wyoming,  3673.   ' 
subject  discussed,  2043-2088. 
in  general,  2044. 

mines  and  reduction  works — pollution  from  debris  from,  2054-2059. 
miscellaneous  means — ^pollution  by,  2059-2061. 
of  waters  defined,  2043. 
of  water  used  for  irrigation,  2045. 
of  water  used  for  various  purposes,  2047. 
pollution  by  contract  and  prescription,  2063. 
remedies  from  injuries  from  pollution,  2073-2088. 
rights  of  appropriators — ^pollution  as  against,  2069-2073. 
rights  of  riparian  owners — pollution  as  against,  2065-2069. 
sewage — ^pollution  from,  2048-2052. 
waste  from  factories  and  mills — ^pollution  from  the  discharge  of,  2052. 

POMEEOY,  PBOrESSOE 

held  doctrine  of  appropriation  at  complete  war  with  common  law,  1031. 
opinion  as  to  the  laws  of  Colorado,  1030. 
opinion  as  to  the  nature  of  riparian  rights,  766. 
view  as  to  adoption  of  arid  region  doctrine,  1034. 

PONDS 

are  either  natural  or  artificial,  481. 

Colonial  "Great  Ponds"  defined  and  described,  482. 

definitions  and  descriptions,  481. 

have  all  the  physical  characteristics  of  lakes  except  size,  481. 

natural  fresh  water  ponds  are  of  two  classes,  481. 

riparian  rights  attach  to,  762,  805-807. 

title  to  beds  under,  936-939. 

English  rule,  936. 

rule  as  to  Government  surveys,  938. 

rule  in  the  United  States,  937. 
waters  of  may  be  appropriated,  1139. 

POOLS 

as  a  portion  of  water  courses  defined,  483. 
consist  of  both  land  and  water,  483. 
definition  and  description  of,  483. 
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POPULATION 

as  increases,  the  pollution  of  natural  streams  increases  proportionately, 

2044. 
rapidly  increasing  in  the  Western  States,  1029. 

PO  RIVER  ^ 

(See  Italy) 
compared  to  the  Platte  and  Arkansas  rivers,  221. 
description  of,  221. 
extent  of  irrigated  lands  in  the  valley  of,  220. 

PORTO  RICO 

acquisition  of,  by  treaty,  673. 

criticism  of  the  Porto  Bican  laws,  3547. 

Act  of  Congress,  April  12,  1900,  relating  to  the  continuance  of  the  old 
laws,  3547. 

civil  law  continued  in  full  force  and  effect,  3547. 

right  to  the  use  of  water  on  the  islands  based  on  the  civil  law,  3547. 
irrigation  on  the  island,  3546,  3547. 

better  systems  have  been  adopted  by  the  United  States,  3547. 

irrigation  practiced  under  Spanish  rule,  3547. 
particular  features  of  the  islands,  3546. 

climate  on  the  islands,  3546. 
'  description  of  the  islands,  3546. 

precipitation  and  rainfall,  3546. 

territory  acquired  through  treaty  ending  the  Spanish-American  War, 
3546. 

water  supply  of  the  islands,  3546. 
riparian  rights  in,  3559. 
statutory  laws  relating  to  waters  and  water  rights,  3547-3559. 

accretions,  3551. 

banks  of  streams,  3550. 

beds  or  channels  of  the  streams,  3550. 

common  utilization  of  public  waters,  3552,  3553. 

communities  of  irrigators  and  their  syndicates,  3554-3556. 

decree  of  April  28,  1886,  3548-3558. 

drainage  of  the  lands,  3551. 

duties  of  the  administration,  3557. 

easements  with  regard  to  waters,  3551,  3552. 

irrigation  boards  of  arbitrators,  3556,  3557. 

jurisdiction  of  courts  in  questions  relating  to  waters,  3557,  3558. 

margins  of  streams,  3551. 

old  Spanish  laws  were  made  applicable  to  Porto  Rico  and  Cuba  while 
those  islands  belonged  to  Spain,  3547. 

ownership  of  water — decree  of  1886,  3548,  3549. 
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Philippine  eivil  code  and  the  Porto  Bican  revised  statute  and  civil 

code,  3548. 
protective  works,  3550. 
riparian  rights  in  Porto  Bico,  3559. 
Spanish  Porto  Bican  laws,  3547,  3548. 
utilization  of  public  waters  for  irrigation,  3553,  3554. 

POETUGAL 

early  irrigation  in,  124, 

POSSESSION 

appropriator  actually  takes,  of  the  water,  1240. 

no  ownership  of  percolating  waters  until  actual  possession  is  acquired, 

2183. 
prescription,  element  of,  1877. 

if  a  right  of  way  for  ditch  or  canal  is  claimed  there  must  be  actual 

possession,  occupation,  and  use  of  the  same,  1877. 
if  a  water  right  is  claimed,  claimant  must  have  had  actual  use  of  the 

water,  1877. 
must  be  actual,  open,  notorious,  and  exclusive  in  order  to  acquire  right 

by  prescription,  1877. 
possession  must  not  be  secret,  clandestine,  hidden,  or  concealed,  1879. 
without  title,  gives  no  riparian  right,  908. 

' '  POSSESSOEY  ACT ' ' 

early  Act  of  California  permitting  possession  of  mining  claims,  1054. 
provisions  of  "Possessory  Act,"  1055. 

POSSESSOBY  EIGHTS 

California  decisions  as  to,  based  upon  presumption  of  grant,  1060. 

character  of  title  of  claimants  to,  in  early  California,  1059. 

early  rule  in  Nevada  as  to,  1053. 

exclusive  possessory  right  to   divert  and  use  waters   is  an  independent 

property  right,  1764. 
of  both  land  and  waters  in  the  early  history  of  California  were  mere 

trespassers,  1052. 
on  public  domain  always  recognized  as  transferable,  1763. 

ditch  or  canal  may  be  sold  separate  and  apart  from  water  right,  1763. 

water  right  may  be  sold  separate  and  apart  from  ditch,  1763. 
those  entitled  to  exclusive,  may  be  riparian  owners,  812. 
water  rights  are  but  conditional,  1317-1320. 

abandonment  of  use  works  forfeiture,  1319. 

Acts  of  Congress  only  recognize  the  possessory  right,  1319. 

depends  upon  the  application  to  beneficial  use,  1318. 
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POSSESSOEY  EIGHTS— (Continued) 

is  called  a  privilege,  franchise,  or  Ueense,  1318. 
has  acquired  the  dignity  of  property,  1318. 
right  is  conditional  upon  continuous  use,  1319. 

POSTING  NOTICE  » 

(See  Notices) 
of  appropriation  necessary,  1226. 

POWER 

actions  for  damages,  3142. 

measure  of  damages  for  loss  of  power,  3142. 

measure  of  such  damages  is  the  market  value  of  the  power  actually 

taken,  3142. 
rule  where  other  power  is  substituted,  3142. 
Act  of  May  14,  1896,  amending  Act  of  March  3,  1891,  provided  for  rights 

of  way  where  the  water  was  used  for  generating,  manufacturing,  or 

distributing  electrical  power,  1666. 
appropriation  of  water  for  power  purposes  in  Oregon,  3518. 
annual  statement  must  be  filed,  3519,  3520. 
license  fees  prescribed,  3519. 
exercise  of  the  right  of  eminent  domain  for  the  development  of  electrical 

energy  by  private  parties,  1924-1926. 
as  to  whether  such  an  industry  is  a  public  use  is  for  the  respective 

States  to  decide,  1924. 
development,  transmission,  and  use  of  electrical  energy  becoming  of 

the  utmost  importance,  1924. 
rule  in  Utah,  1926. 

rule  of  the  Supreme  Court  of  the  United  States,  1926. 
sharp  distinction  drawn  between  public  use  and  public  benefit,  1926. 
States  in  hopeless  conflict  upon  subject,  1924. 
power — miscellaneous  subjects : 

appropriation  of  water  for  power  purposes  in  California,  3194-3196. 
data  as  to  the  extent  of  developed  and  undeveloped  power  in  the 

United  States,  1487. 
essential  facts  necessary  for  the  application  to  appropriate  water  for 

the  development  of,  2450. 
furnishing  of  power  for  a  lighting  plant  is  not  included  in  an  appro- 
priation by  a  municipality  for  ' '  domestic  purposes, ' '  2586. 
grants  for  fifty  years  over  public  domain  for  transmission  of  electrical 

power,  1706. 
importance  of  subject,  1487. 
irrigation  as  an  aid  in  developing,  24. 
must  be  cheap,  24. 
opinion  of  M.  O.  Leighton  as  to,  25,  1487. 
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POWER— (ComHnaed) 

reasonable  use  of  the  water  for,  at  common  law,  843. 

report  of  the  United  States  Conservation  Commission  as  to  the  extent 

of,  in  the  United  States,  1487. 
right  of  a  State  to  divert  water  for  power  purposes,  556. 
States  have  sovereignty  over  power  rights  within  their  boundaries,  1488. 
water  may  be  appropriated  to  generate,  1199. 
water  used  merely  for  the  generation  of,  may  contain  a  large  amount 

of  impurities,  2048,  2070. 
who  is  to  own  the  water  power  of  the  country,  1488. 

POWEB  COMPANIES 

British  Columbia  mimicipalities  as,  357. 

powers  and  privileges  of,  in  British  Columbia,  356,  367. 

POWEE  PLANTS 

effect  of  denudation  of  the  forests  upon,  89. 

POWEE  EIGHTS 

development  and  transmission  of  power  for  general  distribution  and  public 

use,  1491. 
early  common  law  had  to  deal  with  direct  power  rights,  1494. 
methods  of  use  of  water  for  power  purposes:  1486. 

first,  energy  derived  and  transmitted  to  near-by  machinery,  1486. 
second,  generation  of  electrical  energy  and  its  long  distance  transmis- 
sion to  the  place  of  use,  1486. 
first  method  is  more  primitive,  1486. 

second  method  is  more  modern  and  has  sprung  into  active  operation, 
1487. 
New  England  Mill  Acts  to  aid  in  the  development  of,  1493. 
of  riparian  owner  to  make  reasonable  use  of  water  for  power  purposes, 

1493. 
President  Taft  in  his  message  regarding,  1487,  1489. 
recent  action  by  States  relative  to,  1487,  1489. 
right  of  riparian  owner  to  develop  power  for  non-riparian  transmission, 

1495. 
use  of  water  by  appropriators  for  power  purposes,  1497. 

POWER  SITES 

Act  of  1866,  never  applied  to  acquisition  of  rights  of  way  for  power  pur- 
poses, 1652. 
Act  of  Juae  25,  1910,  providing  for  reservation  of,  1490. 
Act  of  March  4,  1911,  providing  for  the  leasing  of,  1490. 
reservation  of  land  for,  724. 
reservation  of,  in  Arizona,  1490. 
reservation  of,  in  New  Mexico,  1490. 
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PEECIPITATION  AND  EAINPALL 
distribution  of  total  rainfall,  3. 

on  the  more  humid  two-fifths  of  the  country,  3. 

on  the  semi-arid  one-fifth  of  the  country,  3. 

on  the  western  two-fifths  of  the  country,  3. 

"cut-off,"  definition  and  description,  3. 

"fly -off,"  definition  and  description,  3. 

"run-off,"  definition  and  description,  3, 

one-half  is  evaporated,  3. 

one-third  flows  into  the  sea,  3. 

one-sixth  is  either  consumed  or  absorbed,  3. 
influence  of  forests  upon  fallen,  74-83. 

deep  seepage  run-off,  83. 

evaporation,  75. 

seepage  run-off,  82. 

surface  ruu-oflf,  79, 

transpiration,  78. 
in  the  Western  States: 

Alaska,  3147,  3148. 

Arizona,  3154,  3155. 

California,  3168. 

Colorado,  3154. 

Hawaii,  3336. 

Idaho,  3346-3348. 

Kansas,  3380,  3381. 

Montana,  3401,  3402. 

Nebraska,  3420. 

Nevada,  3438,  3439. 

New  Mexico,  3462,  3463. 

North  Dakota,  3483,  3484. 

Oklahoma,  3495. 

Oregon,  3505. 

Philippine  Islands,  3535,  3536. 

Porto  Eico,  3546. 

South  Dakota,  3560,  3561. 

Texas,  3574. 

Utah,  3588,  3589. 

Washington,  3619,  3620. 

Wyoming,  3641. 
precipitation  and  rainfall — miscellaneous  subjects: 

diffused  percolating  waters  may  have  their  source  in,  2152. 

effect  of  irrigation  upon,  31. 

effect  of  the  mountains  upon,  1011. 

effect  of  winter  upon,  1011. 

in  Egypt,  129. 
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PBECIPITATION  AND  EAINFALL— (Continued) 
influence  of  forests  upon,  73. 
in  India,  162. 
in  Italy,  222. 
is  not  the  same  in  different  localities,  1011. 

PEE-EMPTION 

an  early  method  of  disposing  of  public  lands,  732. 
method  of  acquisition  of  land  under,  733. 
repeal  of  Act,  March  3,  1891,  734. 

PEEPEEENCE  EIGHTS 

all  preferences  abolished  in  California,  1387. 

as  affecting  question  of  priority,  1354. 

Colorado  gives  first  for  domestic  purposes,  second  for  agricultural  purposes, 

1382. 
conflict  with  the  highest  development  of  a  State,  1386. 
constitutional  provisions  of,  in  Colorado,  1381. 
constitutional  provisions  of,  in  Idaho,  1381. 
constitutions  of  some  States  give,  1381. 
domestic  purposes  usually  placed  under  rule  of,  1381. 
domestic  uses  under,  similar  to  the  right  at  common  law,  1385. 
Federal  statutes  gave  no,  1380,  1381. 

for  the  purpose  of  protecting  some  favored  industry,  1385. 
general  law  of  appropriation  gives  no,  1380. 

Idaho  gives,  flrst  for  domestic  purposes,  second  for  mining  purposes,  1382. 
legislative  enactments  providing  for,  1381. 
preferred  uses  defined  by  the  Wyoming  statute,  3647. 

change  to  preferred  uses,  3648. 
principal  industry  of  the  particular  State  was  placed  second  under  the  rule 

of,  1381. 
priority  as  affected  by  constitutional  or  statutory,  1381. 
rule  had  not  given  general  satisfaction,  1384. 
rule  in  Nebraska,  1384. 
rule  of,  does  not  exist  in  all  States,  1382. 
rule  of,  for  domestic  purposes,  1383. 
tends  to  modify  the  right  of  priority,  1384. 
theory  of,  1385. 
working  up  rule  of  in  Idaho,  1386. 

PEELIMINAEY  INJUNCTIONS 
(See  Injunctions) 
preliminary  rights  of  injunctions  or  restraining  orders  may  be  issued  dol- 
ing the  pendency  of  the  action,  2925. 
court  may  dissolve  temporary  injunctions,  2927. 
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PEELIMINAET  INJUNCTIONS— (ComiinMed) 

court  may  modify  the  terms  of  temporary  injunctions,  2927. 

granting  of  preliminary  injunctions  is  within  the  discretion  of  the  trial 

court,  2925. 
in  rare  cases  mandatory  injunctions  are  granted,  2928. 
more  common  practice  to  wait  until  the  final  determination  of  the 

action  before  an  injunctive  relief  is  granted,  2927. 
practice  of  the  writ  is  to  protect  the  rights  of  the  party  in  whose  favor 

it  is  granted,  2925. 
temporary  injunctions  in  cases  of  waters  of  artesian  basins,  2927. 
writ  will  be  granted  ex  parte,  2926. 

PKESCOTT 

reference  to  early  irrigation  in  ' '  Conquest  of  Peru, ' '  115. 

PEESCEIPTION 

as  a  defense  in  actions  for  damages,  3117. 
findings  of  fact  upon  the  subject,  3118. 
suit  must  be  properly  pleaded,  3117. 
statute  of  limitations  must  begin  to  run  when,  3117. 
statutory  provisions  for  the  acquisition  of  water  by,  in  California,  3204, 

3205. 
as  against  easements  and  rights  of  way,  1870. 

ditches  and  canals  after  their  construction  may  be  acquired  by  pre- 
scription, 1870. 
duration  of  time  for  the  acquisition  of  prescriptive  right  as  prescribed 

by  the  statutes,  1872. 
'  easements  of  every  sort  may  be  acquired  by  prescription,  1870. 

enjoyment  of  exercise  of  the  use  must  be  continuous,  notorious  under 

claim  of  right  with  knowledge  of  the  owner,  adverse  for  the  whole 

statutory  period,  1870. 
in  suit  to  establish  right  of  way  by  adverse  possession,  plaintiff  must 

recover  on  that  theory,  if  at  all,  1873. 
prescriptive  right  to  water  right  does  not  necessarily  involve  ditch,  or 

the  contrary,  1871. 
right  may  have  had  its  own  inception  by  permission  or  license,  1873. 
rights  of  way  for  ditches  and  canals  may  be  acquired  by  grant,  1870. 
rights  of  way  for  ditches  and  canals  may  be  acquired  by  prescription 

from  which  a  grant  is  presumed,  1870. 
rights  of  way  through  ditches  and  canals  may  be  acquired,  1871. 
rule  in  Montana,  1871. 
statute  of  limitations  does  not  begin  to  run  as  against  land  until  pateiit 

is  issued,  1873. 
statute  of  limitations  does  not  begin  to  run  until  notice  of  repudiation 

of  licenses,  1873. 
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PBESCRIPTION—  (Cojitinited) 

where  right  had  its  inception  by  permission  of  license,  licensor  must 

have  repudiated  license,  1873. 
where  wording  of  the  statute  is  not  such  that  it  governs  easement, 

adverse  possession  must  run  for  the  common  law  period,  1870,  1872. 
as  against  riparian  rights,  1858. 

by  means  of  adverse  user  one  proprietor  may  acquire  against  all  the 

other  proprietors  superior  rights,  1861. 
common  law  rules  of  riparian  rights  modified  in  Western  States,  1864, 
effect  of  acquisition  of  title  by  prescription  is  the  extinguishment  of 

the  riparian  right,  1862. 
invasion  of  the  rights  of  one  proprietor  against  others,  will  not  suffice, 

1860. 
no  prescriptive  right  to  receive  the  waters  of  a  stream  as  against  upper 

owners,  1863. 
prescriptive  right  may  be  acquired  against  lower  riparian  owners,  1862. 
rights  may  be  acquired  by  adverse  user  amounting  to  prescription, 

1858. 
riparian  proprietor  must  have  had  knowledge  of  the  claim,  1860. 
riparian  righjts  can  not  be  lost  by  simply  the  failure  to  use  the  water, 

1858. 
riparian  rights  can  not  be  lost  by  the  mere  appropriation  of  the  water 

by  another,  1858. 
rule  in  California,  1865. 
rule  in  Nebraska,  1862. 

rule  under  the  Spanish  and  Mexican  law,  1862. 
rules  of  law  similar  to  those  governing  prescriptive  rights  as  against 

prior  appropriators,  1859. 
rule  must  have  continued  for  the  statutory  period,  1860. 
strict  rule  under  the  common  law,  1863. 
use  of  considerable  quantities  of  water  without  sensible  injury  to 

others  does  not  give  a  prescriptive  right,  1860. 
as  against  miscellaneous  rights,  1867-1869. 

artificial  water  course  may  become  a  natural,  preseriptively,  1867. 

no  prescriptive  right  can  be  acquired  as  against  mere  waste  water, 

1868. 
no  prescriptive  right  can  be  acquired  to  be  negligent,  1869. 
no  right  can  be  acquired  to  have  the  discharge  of  waste  water  con- 
tinued, 1868. 
public  nuisance  can  not  be  maintained  under  a  claim  of  prescription, 

1869. 
right  may  be  acquired  to  flood  lands  of  another,  1868. 
right  to  the  use  of  water  flowing  through  aqueducts  or  pipes  may  be 

acquired,   1868. 
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PEESCEIPTION—  (Continued) 

Tights  of  way  or  easements  for  ditches  and  canals,  maj  be  acquired 
by  prescription,  1869. 

rights  of  way  through  ditches  and  canals  of  others  may  be  so  acquired, 
1869. 

rule  as  to  seepage  fronij,an  irrigation  ditch,  properly  and  carefully 
constructed,  1869. 
as  between  landlord  and  tenant,  1873. 

right  may  be  acquired  against  both  landlord  and  tenant,  1874. 

right  may  be  acquired  where  tenant  failed  to  protect  the  right,  1874. 

rule  in  California,   1874. 

tenant  can  not  acquire  rights  against  landlord  by  prescription,  1873. 
as  between  tenants  in  common,  1875. 

burden  of  proving  an  ouster  is  upon  the  cotenant  who  asserts  it,  1875. 

there  must  be  an  actual  notice  given  by  the  adverse  claimants  of  such 
claim,  1875. 

under  certain  conditions  one  tenant  may  acquire  by  prescription  rights 
formerly  owned  by  cotenants,  1875. 
distinction  between  acquisition  of  rights  by  prescription  and  by  appropria- 
tion, 1853. 

appropriation  may  be  acquired  against  the  United  States,  1853. 

in  order  to  acquire  title  by  prescription,  the  title  must  have  passed 
from  the  United  States,  1854. 

prescription  can  not  be  acquired  against  the  United  States,  1853. 

prescription  will  run  against  the  title  to  land  granted  by  Act  of  Con- 
gress, 1855. 

to  acquire  a  right  by  appropriation,  no  specific  time  is  required,  1854. 

to  acquire  a  right  by  prescription,  user  must  have  continued  at  least 
for  the  period  prescribed  by  the  statute,  1854. 

prescription  will  run  against  title  to  land  although  patent  not.  issued, 
1855. 
effect  of  adverse  user  amounting  to  prescription,  1897. 

action  brought  to  quiet  title  will  lie  to  protect  claimant's  rights,  1898. 

adverse  claimant  will  be  fully  protected  in  his  rights,  1897. 

effect  is  to  vest  in  the  claimant  the  title  to  the  right  as  completely  as 
if  conveyed  to  him  by  deed  from  the  original  owner,  1897. 

fiction  of  law  indulged  in  as  to  grant,  1897. 

no  right  of  action  exists  in  former  owner,  1898. 

presumption  of  grant,  1897. 

rule  in  California  extinguishes  title  of  former  owner  and  vests  a  per- 
fect title  in  the  adverse  user,  1897. 

title  having  once  vested  is  complete,  1897. 
elements   essential — adverse   user   must   be   continuous   for   the   full   pre- 
scriptive period,  1887-1892. 

action  brought  by  owner  interrupts  continuity  of  use,  1892. 
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PEESCEIPTION— (Contifwed) 

any  acknowledgment  of  owner's  rights  interrupts  continuity,  1892. 

as  against  the  water  right,  suit  will  begin  to  run  at  time  unlawful 
diversion  is  made,  1888. 

as  against  a  right  of  way,  suit  will  begin  to  run  from  time  of  actual 
adverse  possession,  1888. 

claimant  must  have  used  right  for  the  full  prescriptive  period,  1888. 

distinction  of  the  word  "exclusive,"  1889. 

distinction  of  the  word  ' '  uninterrupted, ' '  1889. 

effect  of  interruption  in  the  continuity  of  use,  1890. 

fourth  element  necessary  under  classification,  1887. 

interruption  of  adverse  user  may  be  made  how,  1891. 

mere  "scrambling  possession"  of,  not  sufEioient,  for  the  reason  con- 
tinuity of  use  is  broken,  1891. 

notice  may  be  actual,  1888. 

notice  may  be  attended  by  such  circumstances  of  notoriety  as  will  im- 
part notice,  1888. 

rule  in  Oregon,  1892. 

suit  by  stranger  will  not  interrupt  continuity  of  use,  1892. 

statutory  period  does  not  begin  to  run  until  the  owner  against  whom 
the  right  is  claimed  has  notice,  1887. 

verbal  disputing  of  the  right  not  sufficient  to  interrupt  adverse  user, 
1892. 

water  for  irrigation  used  during  the  season  required,  sufficient,  1890. 

word  ' '  uninterrupted ' '  held  to  be  synonymous  with  word  ' '  peaceable, ' ' 
1889. 

words  "prescription"  and  "limitations"  are  convertible  terms,  1889. 
elements  essential — possession  must  be  actual,  open,  notorious,  and  ex- 
clusive, 1877-1880. 

adverse  holding  will  not  operate  as  an  ouster  until  tenant  in  common 
out  of  possession  has  had  actual  notice  of  the  same,  1880. 

claimant  must  have  actual  possession  or  occupancy  of  the  property 
claimed,  1877. 

first  essential  element  under  classification,  1877. 

if  a  water  right  is  claimed,  claimant  must  have  had  actual  use  of  the 
water,  1877. 

if  a  right  claimed  is  a  right  of  way  for  ditch  or  canal,  there  must 
be  actual  possession  and  use  of  the  property  claimed,  1877. 

knowledge  of  officers  and  agents  of  a  corporation  is  knowledge  of  the 
corporation,  1879. 

mere  construction  of  ditches  without  actual  use  not  sufficient,  1877. 

open  and  notorious  possession,  not  secret,  clandestine,  or  hidden,  1878. 

possession  must  be  open,  notorious,  and  with  knowledge  of  the  one 
against  whom  the  right  is  claimed,  1878. 

possession  of  one  tenant  in  common  is  possession  for  all  cotenants, 
1880. 
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PRESCEIPTION—  (Continued) 
rule  in  Montana,  1879. 

terms  "open"  and  "notorious"  defined,  1878. 
use  and  occupation  must  be  exclusive,  1880. 

use  and  occupation  must  have  been  shared  by  the  former  owner,  1880. 
use  and  occupation  must  h%Te  been  uninterrupted,  1880. 
use  must  not  be  secret,  clandestine,  hidden,  or  concealed  from  the 

owner,  1879. 
elements  essential — taxes  must  be  paid  by  adverse  claimant,  1893. 

acquisition  of  right  of  way  can  not  be  divided  where  taxes  were  not 

assessed  separate  from  the  land,  1894. 
fifth  essential  element  necessary  under  classification,  1893. 
for  water  rights  not  assessed,  the  requirements  for  the  payment  of 

taxes  are  eliminated  from  essentials,  1893. 
policy  in  a  number  of  the  States  to  assess  water  rights,  1893. 
rule  applies  to  water  right  as  well  as  to  ditches  and  canals,  1893. 
taxes,  if  any  assessed  against  property,  must  be  paid  by  the  adverse 

user,  1893. 
where  water  rights  are  assessed,  payment  of  taxes  is  essential,  1893. 
elements  essential  to  adverse  user,  amounting  to  prescription,  1875-1893. 
five  elements  essential  to  a  claim  by  prescription:  1876. 

(1)  possession  must  be  actual  and   occupation   open,   notorious,. 

1876,  1877. 

(2)  it  must  be  hostile  to  the  plaintiff's  title,  1876,  1880-1885. 

(3)  it  must  be  held  under  claim  of  title  exclusive  of  any  other 

right  as  one's  own,  1876,  1885-1887. 

(4)  it  must  be  continuous  and  uninterrupted  for  the   full  pre- 

scriptive period,  1876,  1887-1892. 

(5)  during  the  prescriptive  period  if  taxes  are  assessed  against 

the  property  claimed,  the  same  must  have  been  paid  by  the 
claimant,  1876,  1893. 
elements  essential — use  must  be  hostile  to  owner,  1880-1885. 

appropriation  of  water  in  season  of  high  water  without  injury,  does 

not  give  prescriptive  right  in  dry  seasons,  1883. 
enjoyment  relied  upon  by  claimant  must  be  ground  for  action  by  the 

other  party,  1882,  1885. 
if  there  is  not  invasion  of  right,  no  prescriptive  right  can  be  claimed, 

1884. 
mere  use  of  right  not  sufficient,  1880. 

right  can  not  be  acquired  by  permission,  sufferance,  or  license,  1881. 
rule  in  California,  1881. 
rule  in  Montana,  1884. 

second  essential  element  under  classification,  1880. 
user  must  be  of  a  substantial  invasion  of  the  property  rights  of  the 

party  against  whom  the  right  is  claimed,  1882. 
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when  one  appropriator  takes  water  which  belongs  to  another,  then 
there  is  adverse  use,  1883. 

when  there  is  sufficient  water  in  the  stream  for  all,  a  right  can  not  be 
acquired  by  its  use,  1883. 
elements  essential — use  must  be  under  claim  of  right  or  color  of  title,  1885- 
1887. 

claim  of  right  may  be  bj  continued  assertion  of  the  right,  1886. 

claim  of  right  may  be  by  posting  and  recording  notices  of  appropria- 
tion, 1886. 

claim  of  right  may  be  made  in  a  number  of  ways,  1886. 

claim  of  right  to  ditch  or  canal  must  be  under  claim  of  right  or  color 
of  title,  1885. 

claim  of  water  right  must  be  under  claim  of  right  or  color  of  title, 
1885. 

continuous,  open,  notorious,  uninterrupted  use  of  waters  is  sufficient 
proof  of  claim  of  right,  1886. 

prescriptive  right  begun  may  be  changed  to  one  based  on  permission, 
1887. 

prescriptive  right  once  begun  may  be  terminated  by  regulation  of  title 
of  the  owner,  1887. 

presumption  raised  as  to  claim  of  right  when,  1886. 

third  essential  element  under  classification,  1885. 

use  must  not  be  secret  or  clandestine  for  claim  of  right,  1887. 
extent  of  right  acquired,  1895. 

each  party  is  entitled  to  demand  that  prescriptive  right  be  exercised 
in  the  same  manner  that  it  was  exercised  while  being  acquired,  1895. 

former  owner  can  not  restrict  right  to  the  use,  1896. 

further  invasions  for  the  statutory  period  may  ripen  into  an  inde- 
pendent prescriptive  right,  1896. 

further  invasions  of  the  rights  of  former  owner  may  be  enjoyed,  1896. 

in  acquisition  of  the  right  to  easement,  owner  of  the  servient  estate 
may  use  his  property  not  in  conflict  with  the  enjoyment  of  the  ease- 
ment, 1896. 

right  acquired  for  watering  stock  or  domestic  purposes  must  be  con- 
fined to  such  use,  1895. 

right  cicquired  to  the  use  of  an  easement  does  not  give  right  to  the 
use  of  the  water,  1896. 

rule  in  CaUf  omia,  1896. 

so  long  as  claimant  keeps  within  the  limits  of  the  right,  he  may  make 
such  changes  as  he  sees  fit,  1896. 

right  acquired  is  commensurate  to  the  rights  enjoyed  during  the  full 
,        prescriptive  period,  1895. 
275— Kinn.  on  Irr. 
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PEBSCKIPTION— (Comtinwed) 
injunction,  2906. 

action  for  injunction  will  lie  to  preserve  a  right  against  prescription, 

2906. 
pleading  and  proof  to  establish  claim  by,  1894,  2796,  2806. 

burden  of  proof  upon  one  making  claim  by  adverse  possession,  1894, 

2806. 
general  allegation  of  ownership  is  sufficient  pleading  on  part  of  plain- 
tiff, 1895,  2796. 
prescription  must  be  specially  pleaded  by  defendant,  1894,  2797. 
prescription — miscellaneous  subjects : 

artificial  water  courses  may  be  deemed  natural  by,  804,  805. 

can  not  be  based  on  permission,  1745. 

distinction  between  loss  of  right  by,  and  acquiescence  in  the  adverse 

user  by  another,*  2004. 
municipality  may  lose  its  water  rights  by,  2599. 
power  of  corporations  to  acquire  water  rights  by,  2647. 
"prescription"  and  "limitations"  are  convertible  terms,  2889. 
prescriptive  right  may  be  acquired  to  discharge  surface  water  upon 

the  land  of  another,  2969. 
public  right  fishi^g  or  hunting  limited  by,  612. 
right  acquired  by,  to  construct  ditches  and  canals  on  private  land, 

1456. 
right  of  way  over  private  lands  may  be  acquired  by,  1725. 
rights  of  way  for  ditches  and  canals  acquired  by,  1745. 
right  to  the  ditch  of  another  may  be  acquired  by,  1749. 
riparian  rights  may  be  severed  from  land  by,  1840. 
there  can  be  no  appropriation  of  water  by,  1263. 
question  of  priority,  1898.    • 

claimant  against  riparian  owner  can  take  only  what  he  had  to  grant, 

1899. 
in  case  rights  claimed  were  against  riparian  proprietor,  there  is  no 

priority  of  right,  1899. 
prescriptive  owner  takes  all  the  title  the  original  owner  had,  including 

priority,  1899. 
rule  in  Oregon,  1898. 
title  acquired  by  adverse  user  is  based  upon  the  presumption  of  a 

grant,  1898. 
where  original  owner  acquired  by  appropriation,  grantee  will  take  with 

the  original  priority,  1899. 
rights  acquired  by,  may  be  lost  by  prescription,  1866. 

easements  for  right  of  way  may  be  lost  by  prescription,  1866. 

right  of  way  acquired  by  prescription  may  be  lost  by  prescription, 

1866. 
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PBESCEIPTION—  {Continued) 

rights  originally  acquired  in  any  manner  may  be  lost  by  prescription, 
1866,  1867. 
lights  acquired  by — subject  discussed,  1848-1899. 

as  against  any  other  right,  1867. 

as  against  riparian  rights,  1858. 

effect  of  adverse  user,  amounting  to  prescription,  1897. 

elements  essential  to  a  right  acquired  by  prescription,  1875-1893. 

extent  of  right  acquired  where  prescriptive  right  is  completed,  1895. 

pleading  and  proof  to  establish  claim  by  prescription,  1894. 

prescriptive  rights  as  between  tenants  in  common,  1875. 

question  of  priority  of  right,  1898. 

rights  acquired  to  easements  by  prescription,  1870. 

rights  acquired  by  prescription  may  be  lost  by  prescription,  1866. 

rights  as  against  appropriators,  1855. 

rights  of  way  to  ditches  and  canals  by  prescription,  1870. 

special  rights  acquired  by  one  proprietor  against  another,  1861. 

water  rights  acquired  by  prescription — ^in  general,  1851. 
right  to  the  pollution  of  water  acquired  by,  2063,  2065. 

burden  of  proof  on  one  claiming  a  right  to  pollute  waters,  2065. 

continuing  injury  is  not  barred  by  the  statute  of  limitations,  2064. 

distinction  must  be  made  between  acts  constituting  a  private  and  a 
public  nuisance,  2064. 

essentials  necessary  to  acquire  a  right  to  pollute  waters  by  prescrip- 
tion, 2065. 

pollution  is  limited  to  the  nature  and  extent  during  the  prescriptive 
period,  2065. 

prescriptive  right  can  not  be  acquired  to  maintain  a  public  nuisance, 
2064. 

prescriptive  right  of  pollution  may  be  acquired  to  maintain  a  private 
nuisance,  2064. 

under  certain  conditions,  a  right  by  prescription  to  pollute  waters  may 
be  acquired,  2063. 
subject  discussed — in  general,  1849-1899. 

distinction  between  acquisition  of  water  rights  by  prescription  and 
appropriation,  1853. 

early  English  rule  regarding,  1849. 

early  rule  as  to  length  of  time,  1849. 

fiction  indulged  in,  as  to  grant,  1849. 

modern  common  law  rule  as  to  time,  twenty  years,  1849. 

prescription  in  the  arid  West,  1850. 

prescription  period  varies  in  different  jurisdictions,  1850. 

principal  modification  is  in  the  period  during  which  the  adverse  pos- 
session must  run,  1850. 

rule  in  Oregon,  1850. 
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PEESCEIPTION—  (Continued) 

rule  in  the  Western  States,  time  fixed  by  statute  for  the  recovery  of 

real  property,  1849. 
statute  of  limitations  governing  prescription,  1850. 
to  artesian  waters,  2146. 

prescriptive  period,  usual  period  for  the  commencement  of  an  action 

for  the  recovery  of  real  property,  2146. 
right  to  the  use  of  artesian  waters  may  be  acquired  by  prescription, 

2146. 
to  percolating  waters,  2191. 

no  right  could  be  acquired  by  prescription  without  acquiring  the  right 

to  the  land  itself,  2191. 
under  new  rule  of  -  correlative  rights,  a  right  to  the  use  of  certain 

classes  of  such  waters  may  be  acquired,  2192. 
under  old  rule  of,  percolating  waters  treated  as  a  part  of  the  soil 

where  found,  2191. 
waters  of  subterranean  reservoirs  or  catchment  basins  may  be  acquired 

by  prescription,  2192. 
water  rights  acquired  by  prescription,  1851-1862. 

claim  of  the  rights  by  prior  appropriation  and  adverse  possession  not 

inconsistent,  1856. 
in  certain  jurisdictions  it  will  run  against  a  State,  1852. 
law  will  presume  the  grant  of  the  right,  1856. 
permanent  water  right  may  be  acquired  by  prescription,  1851. 
prescriptive  rights  may  be  acquired  against  the  rights  of  an  appro- 

priator,  1855. 
right  acquired  by  one  person  is  correspondingly  lost  by  another,  1852. 
right  may  be  acquired  against  a  corporation,  1852. 
right  may  be  acquired  against  one  who  claims  by  prescription  itself, 

1851. 
right  may  be  acquired  against  prior  appropriator,  1851. 
right  may  be  acquired  against  purchaser,  1851. 
right  may  be  acquired  against  riparian  owner,  1851. 
right  to  pollute  waters  may  be  acquired  by  prescription,  1853. 
right  to  ditch  and  water  right  may  be  acquired  separate  and  apart 

from  each  other,  1853. 
right  to  the  use  of  subterranean  waters  may  be  sold  and  acquired, ' 

1857,  1858. 
rights  of  appropriator  may  be  lost  in  whole  or  in  part  by  adverse  pos- 
session and  user,  1855. 
two  or  more  may  acquire  separate  rights  against  a  common  owner, 

1852. 
water  rights  by  prescription  as  against  rights  of  appropriators,  1855. 
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PRESIDENT  OP  THE  UNITED  STATES 

forest  reservations  may  be  set  apart  by,  702-707, 

PRESUMPTION 

as  to  underground  waters,  2116. 

presumption  as  to  percolations  may  be  rebutted,  2116. 
presumption  as  to  the  underflow  of  surface  streams,  2118. 
presumption  that  waters  are  percolations  will  govern  when,  2117. 
rule  in  California  as  to  the  presumption  of  the  underflow  of  surface 

streams,  2118. 
underground  waters  are  presumed  to  be  percolating  waters  until  shown 
that  they  flow  in  well  defined  channels,  2116. 
presumption — miscellaneous   subjects : 

arises  in  favor  of  grantee  as  to  appurtenances  when,  1794. 
California  rule  as  to,  relative  to  waters  flowing  over  public  lands,  1128. 
early  rule  as  to,  that  waters  flowed  over  public  lands,  1128. 
later  rule,  requiring  proof,  1129. 

no  presumption  that  a  corporation  was  organized  for  profit,  2695. 
of  abandonment  from  acts  of  owner,  1989. 
of  abandonment  of  works,  1985. 

of  grant  in  the  acquisition  of  title  by  prescription,  1849,  1897. 
that  certain  contracts  were  made  with  representative  custom,  2725. 
where  there  is  open,  visible,  continuous  and  unmolested  use  of  a  right  it  is 
sufficient  to  raise  presumption  that  it  was  under  a  claim  of  right, 
1886. 

PRIOR  APPROPRIATIONS 

(See  Appbopbiators ;  Peiob  Appropbiatob) 
effect  of  doctrine  of  relation  upon,  1295, 

PRIOR  APPROPRIATOR 

has  absolute  exclusive  property  right  to  the  use  of  the  water,  1361. 

except  where  the  enjoyment  of  the  right  interferes  with  the  navigable 
capacity  of  navigable  streams,  1361. 

except  where  the  use  by  the  United  States  interferes,  1361. 

except  where  water  reserved  for  use  on  Indian  reservations,  1361. 
prior  appropriator — miscellaneous  subjects: 

can  not  use  more  water  than  covered  by  his  appropriation,  1359. 

enjoyment  of  the  right  of  priority,  1361. 

has  no  control  over  the  surplus  water  of  the  stream,  1362. 

is  entitled  to  the  natural  flow  of  the  stream  to  the  extent  of  his  appro- 
priation, 1362. 

may  change  means  of  conducting  water,  1362, 

may  change  the  place  of  use,  1362. 

may  change  the  point  of  diversion,  1362. 
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PRIOR  APPROPEIATOR— (Continued) 

may  ebange  the  use  of  the  water,  1362. 

may  make  a  subsequent  appropriation  to  his  .first  appropriation,  1362. 
may  sell  and  dispose  of  his  right,  1362. 

must  not  interfere  with  rights  of  others  in  making  change,  1362. 
rights  as  against  railroad  companies,  1411. 
right  to  take  all  the  water  of  a  stream,  1355. 
right  to  take  all  the  water  of  a  stream — authorities,  1357. 
rule  as  to  rights  of,  in  the  respective  States,  1347-1350,  note, 
rights  of — subject  discussed,  1345-1363. 

circumstances  under  which  conflicts  arise,  1353. 

date  fixing  the  priority,  1352. 

doctrine  of  relation  applies  where  reasonable  diligence  is  used,  1353. 

general  rights  of,  1346. 

opinion  of  the  Supreme  Court  of  the  United  States  regarding,  1346. 

origin  of  priority  of  right  of,  1345. 

reasonable  dUigenee  must  be  exercised,  1352. 

PRIORITY  OF  EIGHT 

as  between  appropriations  and  riparian  rights  in  common  law  States — 
subject  discussed,  1416-1447. 

as  to  mixed  rights  on  the  same  stream,  1435-1447, 

gave  the  better  right  before  the  statute,  1420. 

gives  the  better  right  after  statute,  1424. 

gives  the  better  right  between  riparian  rights  and  appropriations,  1428. 
circumstances  under  which  question  arises,  1353. 

actions  to  determine  rights  between  appropriators,  1354. 

in  all  cases,  "qui  prior  est  tempore,  potior  est  in  jure,"  governs, 
1355.     . 

to  determine  rights  of  appropriators  diverting  through  the  same  ditch, 
1354. 

to  determine  rights  of  appropriators  from  interstate  streams,  1355. 

to  determine  rights  of  consumers  in  ditches,  1354. 

to  determine  rights  for  storage  water,  1354. 

to  determine  rights  of  intervening  appropriators,  1354. 

to  determine  rights  of  prior  appropriators  as  against  subsequent  ap- 
propriators, 1354. 

to  determine  status  of  preference  rights  for  certain  uses,  1354. 

to  determine  rights  of  those  storing  water  for  future  use,  1355. 
classification  of  rights  under,  1387. 

decision  of  the  Supreme  Court  of  Idaho  regarding,  1387. 

distribution  of  increase  of  volume  of  stream — rule  of,  1388. 

Idaho  statute  providing  for,  1387. 

must  not  be  affected  by  mingling  waters,  1390-1395. 

prorating  statute  interferes  with,  1388. 


INDEX.  4391 

Eeferences  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

PEIOBITY  OF  EIGHT— (Continued) 

under  rule  of,  must  be  no  injury  to  vested  rights  in  the  recapture  of 
mingled  waters,  1395. 
corporations  for  profit,  2698. 

discrimination  may  be  made  to  the  extent  of  priority  of  application, 
2698. 

duty  to  furnish  water  in  the  order  of  priority  of  application,  2698- 
2702. 

rule  as  to  prorating  in  times  of  scarcity  as  affecting  the  rule  of  prior- 
ity, 2700-2702. 

rule  differs  in  different  States,  2701. 

rule  in  Colorado,  2701. 

rule  in  States  wheire  the  corporation  is  deemed  the  appropriator  of  the 
water,  2701. 

such  a  company  is  limited  by  the  capacity  of  its  works,  2698. 

where  consumer  has  once  established  a  right  it  is  the  duty  of  company 
to  furnish  water  in  preference  to  later  comers,  2698. 
determination  of  water  rights  by  boards,  2892. 

certificates  of  the  award  shall  state  the  priority  and  number  of  the 
appropriation,  2893. 

in  the  award  each  appropriation  shall  be  determined  by  its  priority, 
2892. 
in  cases  of  title  acquired  by  prescription,  1898. 

no  priority  of  right  as  against  riparian  owners,  1898. 

prescriptive  owner  takes  priority  of  original  owner  where  right  was 
acquired  by  appropriation,  1899. 
municipal  corporations,  2584,  2585. 

city  has  the  same  standing  as  a  private  citizen,  2585. 

city  or  town  has  no  better  or  greater  right  under  the  law  than  has  a 
private  individual  or  corporation,  2584,  2585. 

priority  of  appropriation  also  gives  better  right,  2584,  2585. 

rule  in  Oregon,  2586. 
of  the  prior  appropriator,  1346-1352,  1355-1363. 

he  who  is  first  in  time  has  superior  right,  1346. 

opinion  of  the  Supreme  Court  of  the  United  States  regarding,  1346. 

recognized  by  the  Acts  of  Congress  of  1866  and  1870,  1350. 
pollution  of  water  as  affected  by,  2069-2073. 

appropriator  may  insist  against  further  pollution,  2069. 

appropriator  must  take  the  water  as  he  finds  it  at  the  day  of  the  in- 
ception of  his  rights,  2069. 

rule  in  Arizona  as  to  priority,  2070. 
priority  of  right — miscellaneous  subjects: 

abandoned  by  attempted  sale  or  defective  deed,  1999-2001. 

adopted  by  the  early  miners  of  California,  1345. 
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PEIOEITY  OF  EIGHT— (Conttnited) 

as  between  appropriations  and  congressional  grants — subject  discussed, 
1405-1415. 

as  between  different  uses,  13S0. 

as  affected  by  constitutional  or  statutory  preference  rights,  1381. 

at  common  law,  there  is  n0,  as  to  the  use  of  water,  848,  1044,  1345. 

as  related  to  Pacific  railway  grants,  1646. 

at  its  inception  in  the  rules  and  regulations  and  customs  of  miners, 
1044. 

can  not  tack  rights  regardless  of,  1373. 

changes  which  may  be  made  without  affecting,  1504. 

date  fixing  the,  1352. 

double  filling  of  re'servoir  held  to  give  two  priorities  when,  1478. 

early  California  decisions,  1048-1052. 

enjoyment  of  the  right  to,  1361. 

general  law  of  appropriation  gives  no  preference'  right  to  any  par- 
ticular use,  1380. 

in  case  of  parol  sale  of  water  rights,  grantor's  priority  is  virtually 
abandoned,  1776. 

in  the  acquisition  of  water  rights  in  British  Columbia,  342. 

introduction  of,  in  the  early  history  of  California,  1043. 

is  abrogated  by  the  rule  of  correlative  rights  as  to  the  waters  of  arte- 
sian basins,  2141. 

Mr.  Justice  Story's  opinion  as  to  right  Of  priority  at  common  law, 
850. 

Nebraska  court  upon  the  subject  of,  1045. 

not  included  in  the  civil  law,  1044,  1345. 

not  included  in  Western  American  doctrine  of  riparian  rights,  1044, 
1345. 

originated  with  the  Arid  Eegion  Doctrine  of  appropriation,  1345. 

possession  of  a  water  right  does  not  constitute  a  Federal  question, 
2758. 

rule  of  the  Colorado  court,  1646. 

should  not  apply  to  the  waters  of  artesian  basins,  2135, 

subject  to  purchase  and  sale,  1481. 

under  Acts  of  1866  and  1870,  governs,  1646. 

under  rule  of,  first  appropriators  must  be  supplied  first,  1376. 

under  water  power  regulations,  for  rights  of  way  over  National  For- 
ests, 1699. 

use  of  water  is  a  property  right,  1481. 

violation  of  the  common  law,  1045. 
right'  to  take  all  the  water  of  a  stream  under  rule  of,  1355-1361. 

applies  only  to  cases  as  between  appropriators,  1359, 

does  not  apply  to  riparian  rights,  1359. 

reason  of  the  rule,  1355. 
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PRIORITY  OF  HlGrKT— (Continued) 

statutory  adjudication  of  water  rights,  2847. 

decrees  numbered  in  consecutive  order  according  to  priority  of  right, 

2861. 
decree  should  not  go  beyond  the  prayer  of  the  complaint  in  the  de- 
termination of  priority,  2863. 
definition  of  an  "adjudication  of  priorities,"  2847. 
priorities  of  consumers  can  not  be  determined  in  Colorado  in  a  statutory 
action  to  adjudicate  water  rights,  2850. 

PRIVATE  DITCHES 

(See  Ditches  and  Canals) 
in  Egypt,  143. 

PRIVATE  LAKES 

(See  Geeat  Lakes;  Lakes  and  Ponds) 
distinguished  from  public  lakes,  478. 

PRIVATE  LANDS 

(See  Lands;  Public  Lands) 
appropriation  of  waters  flowing  over,  1130. 
California  rule  as  to  appropriation  of  waters  on,  1132. 
diversion  of  water  may  be  made  on — discussed,  1166-1178. 
Nebraska  rule  as  to  appropriation  of  waters  on,  1132. 
rule  in  Idaho  as  to  the  appropriation  of  waters  flowing  over,  1130. 
rule  in  Nebraska  as  to  appropriation  of  waters  flowing  over,  1132. 
right  to  construct  ditches  and  canals  over,  1455. 

must  be  acquired  by  grant,  license,  prescription,  or  eminent  domain, 
1456. 
view  of  Idaho  court  as  to  appropriation  of  waters  on,  1130. 
waters  on  may  be  appropriated  when,  1130. 

PRIVATE  WATERS 

(See  Public  Wateks;  Waters) 
classified,  466,  471. 
classification  of,  at  civil  law,  961. 
defined,  469,  471. 
ownership  of  beds  of,  925. 
riparian  owner  owns,  ad  fiUum  aquae,  926. 

PRIVILEGE 

(See  Watee  Rights) 
a  water  right  is  termed  a,  1318. 
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PEOCEDUEE  AND  PEACTICE 

determination  of  water  rights  by  boards,  2883-2903. 
appeal  from  such  decisions,  2894-2896. 
award — certificates  representing  same,  2892-2894. 
conclusiveness  of  the  determination  or  award  by  boards,  2898. 
criticism  of  system  for  procedure  after  determination  of  water  rights 

by  boards,  2899-2903. 
^foreement  of  awards  by  boards,  2898,  2899. 
filing  of  statement  of  claims,  2889,  2890. 
hearing  by  boards,  2890-2892. 

jurisdiction  of  courts  in  cases  not  submitted  to  board,  2896,  2897. 
process  or  notice  in  such  proceedings,  2887,  2888. 
review  of  decisions  of  boards  by  courts,  2894-2896. 
for  acquisition  of  rights  of  way  over  National  Forests  under  Act  of  March 

3,  1891,  1687-1701. 
applicant  must  enter  into  a  stipulation  and  bond  for  the  protection  of 

National  Forests,  1688. 
applicant  must  comply  with  the  terms  of  the  regulations,  1688. 
no  construction  allowed  until  application  has  been  approved  by  the 

Secretary  of  the  Interior,  1688. 
regulations  of  the  Secretary  of  the  Interior,  1688. 
stipulation  which  must  be 'filed,  1688. 
terms  of  stipulation  which  must  be  filed,  1688. 
for  acquisition  of  right  of  way  over  National  Forests,  under  Act  of  Feb.  1, 

1905,  1690-1693. 
affidavit  of  citizenship  must  be  filed,  1691. 
all  applications  are  referred  to  the  forester,  1692. 
application  for  right  of  way,  1691. 
application  may  be  refused  if  it  interferes  with  the  forest  surveys, 

1693. 
for  acquisition  of  right  of  way  under  the  Act  of  March  3,  1901,  1671-1676. 
approval  of  application  by  the  Secretary,  1675. 
filing  of  maps  and  plats,  1673. 
form  of  application  which  must  be  filed,  1672. 
proceedings  after  approval  of  application,  1676. 
proceedings  upon  amendment  of  application,  1674. 
proceedings  where  applicant  is  an  individual  or  association  of  indi- 
viduals, 1674. 
procedure  where  jurisdiction  comes  under  two  departments,  1675. 
proof  of  water  right  to  be  used  in  connection  with  the  right  of  way, 

1672,  1673. 
Secretary  of  the  Interior  has  the  jurisdiction,  1671. 
Secretary  may  make  all  needed  rules  and  regulations,  1671. 
where  applicant  is  an  incorporated  company,  1672. 
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PROCEDURE  AND  PRACTICE— (Continued) 

in  actions  for  condemnation  under  the  power  of  eminent  domain,  1965-1974. 

appeal  and  review  of  the  judgment,  1974, 

general  procedure  and  practice,  1965. 

hearing  in  such  cases,  1971. 

parties  to  such  actions,  1966. 

pleadings  in  such  actions,  1969. 

verdict  and  judgment  in  such  actions,  1973. 
in  actions  for  injunctions,  3001-3003. 

courts  may  consolidate  causes,  3003. 

jury  is  required  unless  waived  where  damages  are  asked,  3002. 

rule  in  California  as  to  abatement  of  nuisances,  3003. 

rule  in  mixed  actions,  3001,  3002. 

statute  and  rules  must  be  strictly  followed  in  such  actions,  3001. 
in  actions  to  adjudicate  water  rights  in  equity,  2799. 

adoption  of  referee's  report  by  the  court,  2800. 

certain  questions  of  fact  may  be  submitted  to  a  jury,  2801. 

hearings  must  be  had  by  the  court,  2799. 

practice  in  Oregon  where  one  defendant  desires  an  adjudication  of  his 
claim  as  against  his  codefendants,  2799. 

referee  or  commissioner  must  be  appointed  to  take  testimony,  2800. 

rights  of  the  parties  must  be  adjudicated  under  the  existing  laws, 
2799. 

statement  of  the  Idaho  court  as  to  submitting  questions  of  fact  to  a 
jury  in  equity  cases,  2802. 

verdict  of  juries  merely  advisory,  2801, 
irrigation  districts,  2542-2581. 

election  on  organization,  2549. 

examination  by  State  Engineer,  2545. 

effect  of  judgment  for  confirmation  of  proceedings,  2563. 

hearings  on  petition,  2546. 

on  annual  assessments  of  districts,  2566. 

on  change  of  boundaries  of  districts  after  organization,  2576-2579. 

on  construction  of  works  by  districts,  2570-2573. 

on  dissolution  of  irrigation  districts,  2579-2581. 

on  special  assessments  of  districts,  2569. 

on  the  acquisition  of  property  by  districts,  2553. 

on  the  confirmation  of  bonds,  2559-2566. 

on  the  issuance  of  the  bonds  by  the  districts,  2555, 

on  the  organization  of  district,  2559-2566. 

on  the  payment  of  bonds,  2558. 

on  the  sale  of  bonds,  2558. 

proceedings  in  settlement  of  boundaries  of  districts,  2546. 

upon  petition  for  organization,  2542. 
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PEOCBDTJEE  AND  PRACTICE— (Com«»i(ed) 

procedure  and  practice — ^miscellaneous  subjects: 

for  the  condemnation  of  water  rights  in  Kansas,  3390,  3391. 

for  acquisition  of  rights  of  -way  over  National  Forests  under  Act  of 

March  3,  1891,  1687-1701. 
in  actions  for  damages  resulting  from  pollution,  does  not  differ  from 

other  actions  for  damages,  2080. 
in  actions  for  injunctions  against  pollution  of  waters,  the  same  as  in 

other  cases,  2075. 
upon  the  exercise  of  eminent  domain  in  California,  3211-3215. 
to  forfeit  rights  of  way  granted  under  Acts  of  March  3,  1891,  and  Feb.  1, 

1905,  1713. 
suit  may  be  brought  by  private  interested  parties,  1715. 
where  the  Act  is  simply  permissive.  Secretary  has  power  to  declare  a 

forfeiture  without  court  proceedings,  1713. 
where  the  right  is  in  the  nature  of  a  permanent  easement,  suit  may 

be  brought  to  declare  forfeiture,  1713. 

PBOCESS 

(See  Adjudication  of  Biqhts  in  Equity;  Adjudication  op  Bights,  Statu- 
tory; Summons)  ■ 
in  the  determination  of  rights  by  boards,  2887,  2888. 

held  that  the  notice  prescribed  by  statute  sufficient  to  constitute  due 

process  of  law,  2888. 
rule  in  Nebraska  as  to  noticej  2888. 
rule  in  Nevada  as  to  notice,  2888. 
rule  in  Oregon  as  to  notice,  2888. 
rule  in  Wyoming  as  to  notice,  2887. 
rule  of  the  Supreme  Court  as  to  process  in  actions  to  adjudicate  rights, 
2846,  2858,  2859. 
process  or  notice  of  pending  actions  to  adjudicate  rights,  2857-2860. 

"PEODUCTPVE  WORKS" 
(See   India) 
as  classified  in  India,  165, 

PROFIT 

(See  Corporations  tor  Prokt) 
corporations  for — subject  discussed,  2679-2711. 

PROHIBITION 

actions  for  writ  of,  3033,  3034. 
rule  in  Idaho,  3034. 

when  an  action  for  prohibition  will  lie,  3033. 
when  writ  of  prohibition  will  or  will  not  be  granted,  3034. 
writ  is  issued  by  the  superior  court  to  the  judge  of  an  inferior  court, 
3034. 
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PEOMOTEE8 

action  for  damages  by,  3100. 

damages  can  not  be  recovered  against  a  company,  when,  3100. 

"undisclosed  profits,"  can  not  be  recovered  in  such  actions,  3100. 
in  the  organization  of  corporation  regarded  as  trustees,  2682. 

rule  in  Washington  as  to  promoters,  2682. 

PEOOF 

(See  Evidence} 
in  actions  for  damages,  3124-3128. 

burden  of  proof,  3127,  3128. 

burden  of  proof  upon  the  affirmative  defenses,  3127,  3128. 

mere  fact  of  protecting  ditches  upon  circumstances  of  evidence,  3126. 

negligence  must  usually  be  proven,  3125. 

rule  by  Mr.  Famham  in  such  cases,  3125. 

rule  in  Washington,  3125. 

what  must  be  proven  in  such  actions,  3124. 
in  actions  for  injunctions,  3003. 

burden  of  proof  in  such  actions,  3003-3007. 

cases  when  the  burden  of  proof  is  shifted  to  the  defendant,  3004,  3005. 

plaintiff,  in  the  first  instance,  must  show  a  prima  facie  case,  3003. 

proof  should  conform  to  the  pleadings  or  there  will  be  a  fatal  variance, 
3005. 

rule  in  Texas  as  to  the  burden  of  proof,  3006. 

shifting  of  the  burden  of  proof,  3003. 
in  actions  for  pollution  of  waters,  2087. 

necessary  in  actions  for  damages,  2087. 

necessary  in  actions  for  injunctions,  2086. 

necessary  in  criminal  prosecutions,  2083,  2084. 

requisite  for  injunction,  2086,  2087. 
in  actions  to  adjudicate  rights  in  equity,  2802-2808. 

amount  or  quantity  of  water  necessary  must  be  proven,  2805. 

burden  of  proof  is  upon  the  one  asserting  claim,  2802. 

cases  of  variance  between  pleadings  and  proof,  2804. 

expert  testimony  may  be  introduced,  2805. 

if  claim  is  that  of  prior  appropriation,  party  must  prove  all  the  ele- 
ments, 2803. 

if  claim  is  upon  purchase,  party  must  prove  valid  appropriation  by  his 
grantor  and  the  purchase,  2803. 

proof  must  conform  to  the  pleading,  2804. 

proof  necessary  in  case  of  riparian  ownership,  2804. 

proof  of  claims,  2802. 
of  abandonment,  2012-2016. 

abandonment  decreed  upon  what  kind  of  proof,  2012. 
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PROOF— (ConHnwed) 

abandonment  depends  upon  the  facts  and  circumstances  surrounding 
each  particular  case,  2012. 

abandonment  is  a  question  of  fact  to  be  determined  b7  the  jury,  2012. 

burden  of  proof  of  abandonment  of  a  right  is  upon  the  party  assert- 
ing it,  2014. 

proof  in  cases  of  mere  non-user,  2014. 

proof  in  cases  of  non-user  for  the  statutory  period,  2015. 

weight  of  declarations  of  party,  2014. 
of  existence  of  subterranean  water  courses,  2115-2118. 

burden  of  proof  is  upon  the  one  asserting  the  right  to  waters  below 
the  surface,  2116. 

courses  of  subterranean  streams,  how  traced,  2117. 

different  methods  of  tracing  the  courses  of  subterranean  streams,  2117, 
2118. 

early  rule  in  Vermont,  2116. 

effect  of  scientific  investigations,  2115. 

existence    of   both    independent    and    dependent    underground    water 
courses  may  be  proven  by  a  number  of  methods,  2115. 

more  difficult  to  prove  the  existence  of  subterranean  than  surface 
water  courses,  2116. 

presumption  as  to  percolating  waters,  2116. 

presumption  as  to  percolating  waters  may  be  rebutted,  2116,  2117. 

question  of  fact,  to  be  determined  by  the  facts  of  each  particular  case, 
2115. 

rule  in  California,  2118. 
proof — miscellaneous  subjects : 

burden  of,  in  cases  of  pollution  of  waters,  2065. 

burden  of,  proving  an  ouster  of  a  tenant  in  common,  is  upon  the  co- 
tenant  who  asserts  it,  1875. 

burden  of,  showing  injuries  which  have  been  committed  by  change  of 
use,  1538. 

burden  of,  upon  party  mingling  the  waters,  1396. 

conviction  of  defendant  was  erroneous  where  there  was  essential  proof 
that  injury  resulted  from  bathing,  2084. 

final,  on  homestead  entries,  under  the  National  Beclamation  Act,  2307. 

necessary  in  criminal  prosecutions  for  the  pollution  of  water,  2083. 

to  establish  a  claim  by  prescription,  1894,  2806. 

where  no  proof  of  any  injury  resulting,  action  will  not  lie  for  bathing 
in  waters,  2083. 

tending  toward  reclamation  under  Desert  Land  Law,  2363-2371. 

annual  proof  necessary,  2363. 

final  proof  necessary,  2366-2368. 
final  proof,  when  and  how  taken,  2369-2371. 
proof  of  expenditures  for  stock  or  interest  in  irrigation  company, 
2365. 
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PEOPEETY 

(See  Wateb  Eight) 
a  priority  to  the  use  of  water  is,  1481. 
a  water  right  is,  1326. 

distinction  between  property  right  in  ditch,  canal,  etc.,  1639. 
distinction  between  property  rights  in  water  right  and  a  right  of  way, 

1639. 
ditch  and  canal  rights  being  distinct  property  rights  may  be  sold  and  con- 
veyed separate  and  apart  from  water  rights,  1761,  1782-1785. 
in  water  of  flowing  streams,  merely  usufructuary,  769. 
irrigation  districts,  2553. 

district  may  acquire  property,  2553-2555. 

payment  for  property  acquired  may  be  in  cash  or  by  bonds,  2554. 
property  acquired  is  vested  in  the  irrigation  district,  in  trust,  2553. 
right  of  condemnation,  2553. 
priority  of  appropriation  is,  1327. 
riparian  rights  are,  765. 

water  is,  capable  of  estimation  in  money,  1327. 
water  right  as,  comes  within  the  protection  of  the  statutes,  1327. 
water  rights  being  distinct  property  rights,  may  be  sold  and  conveyed 
separate  and  apart  from  ditch  rights,  1761,  1782-1785. 

PEOEATING  OF  WATEE 

applies  only  in  times  of  extreme  scarcity,  1388. 
by  corporations  organized  for  profit,  2700-2702. 
rule  as  to  prorating  in  times  of  scarcity,  2700. 
rule  in  Colorado,  2701. 
rule  in  States  holding  the  corporation  is  not  owner  of  the  water  rights, 

2701. 
rule  in  States  holding  that  corporations  are   the   owners   of   rights, 

2701. 
rule  of  law  differs  in  different  States,  2701. 
contracts  between  company  and  consumers  as  to,  will  be  enforced  by  the 

courts,  2726,  2727. 
interferes  with  priority  of  rights,  1388. 
statutes  governing,  1388. 
under  law  of  State  control,  2468. 

rule  for  prorating  in  times  of  great  scarcity,  2468-2470. 
rule  in  Colorado,  2468. 
rule  in  Washington,  2469. 

PEOTECTION 

from  famine,  166,  182. 

of  private  property  under  the  Federal  constitution,  1902. 

of  private  property  under  State  constitutions,  1904. 
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PEOTECTION—  (Continued) 

of  rights  hj  various  actions,  3049-3051. 

actions  between  partners,  3051. 

actions  between  tenants  in  common,  3051. 

action  for  condemnation  of  land  and  water  rights,  3050. 

actions  for  damages  for  injuries  to  rights,  3049. 

actions  on  contracts,  3050. 

actions  on  mechanics'  liens,  3050. 

actions  to  declare  and  enforce  a  parol  trust,  3050. 

action  to  determine  and  adjudicate  rights,  3049. 

action  to  foreclose  mortgage,  3050. 

actions  to  quiet  title  to  rights,  3049. 

actions  to  recover  rent  for  premises,  3050. 

protection  hj  injunction,  3049-3051. 
protection  of  rights  by  injunction — subject  discussed,  2904-3022. 
protection  of  rights  by  miscellaneous  actions — subject  discussed,  3023-3057. 

PEOTECTION  DISTEICTS 
(See  CaIiIFOKNIa) 
protection  districts  authorized  by  the  Act  of  February  23,  1907,  3245. 

in  the  main,  the  provisions  follow  those  of  the  reclamation  districts, 

3245. 
when  such  districts  may  be  organized,  3245, 

"PEOTECTIVE  W0EK8" 
as  classified  in  India,  166. 

PEOTESTS 

filed  by  Canada  against  the  diversion  of  the  water  of  Lake  Michigan,  2198. 

PEOTHIEE 

translation  from  the  writings  of,  467. 

PTOLOMIES 

canal  connecting  the  Bed  Sea  and  the  Mediterranean,  completed  under,  105. 

PUBLIC  BENEFIT 
(See  Public  Use) 
distinction  drawn  between,  and  public  use,  1925,  192S. 

PUBLIC  CANALS 

are  works  of  internal  improvement,  1746. 

as  found  in  Arizona  and  New  Mexico,  1748. 

community  ditch  or  "public  acequia,"  1746. 

constitutionality  of  laws  upheld  regarding,  1747. 

general  public  taxed  for  and  maintenance  of,  for  right  to  use,  1747, 

in  Egypt,  143. 
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PUBLIC  CANALS— (Continued) 

law  in  Arizona  as  to  community  ditch  or  ' '  public  acequia, ' '  2627. 

old  Spanish  and  Mexican  laws  closely  followed,  2627. 

such  ditches  are  recognized  and  treated  as  public  property,  2627. 
right  to  the  use  of,  1745. 
rule  in  Nebraska,  relative  to,  1746. 
State  canals,  1746. 

PUBLIC  COEPOEATIONS 

as  an  agency  of  the  State  in  the  construction  of  a  system  of  public  works, 

2228. 
irrigation  districts  are,  2526-2529. 

district  can  not  plead  illegality  of  its  own  organization,  2542. 
districts  defined  by  the  Idaho  court,  2428. 
districts  defined  by  the  Nebraska  court,  2529. 
municipal  corporations  constitute  one  class  of,  2583. 

PUBLIC  DOMAIN 
(See  Public  Lands) 
acquisition  of,  by  the  United  States,  667-685. 
definition  of,  664. 

distinguished  from  public  lands,  664. 

possessory  rights  on,  have  always  been  recognized  as  transferrable,  1763. 
restoration  of  forest  reservations,  714. 

unappropriated  waters  flowing  over,  belong  to  United  States,  754. 
water  flowing  over  is  a  part  thereof,  690. 

PUBLIC  DUTY 

(See  PXJBLIC  COBPOKATIONS  FOE  PEOFIT;  PUBLIC  SbBVICB  COMPANIES) 

corporation  for  profit  is  charged  with  a  public  duty  or  trust,  2683. 
compulsory  service  or  the  duty  to  furnish  water,  2708. 
damages  for  failure  in  the  duty  to  furnish  water,  2711,  2712. 
duty  to  furnish  water  according  to  priority,  2698,  2700. 
duty  to  furnish  water  under  State  regulations,  2690. 
duty  to  furnish  water  without  discrimination  or  preference,  2697. 
duty  to  furnish  water  without  unreasonable  conditions,  2694. 
duty  to  have  adequate  works  and  keep  them  in  repair,  2699. 

PUBLIC  LAKES 
(See  Lakes) 
distinguished  from  private  lakes,  478. 

"PUBLIC  LAND  GEANTS" 

(See  Geants  and  Convbtancbs;  Land  Geants) 

definition  of,  1405. 
276— Kinn.  on  Irr. 
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PUBLIC  LANDS 

definition  of,  665. 

demand  made  that  they  be  turned  over  to  the  respective  States,  2388. 

distinguished  from  public  domain,  664. 

diversion  of  water  may  be  made  on,  1165. 

donation  of,  under  the  Carey  Act — subject  discussed,  2384-2419. 

held  in  trust  for  the  people,  69'^ 

no  implied  license  to  use,  697. 

of  a  State — waters  may  be  appropriated  on,  1133. 

of  the  respective  States,  684. 

present  area  of  unappropriated  and  unreserved,  1127. 

reservoirs  may  be  constructed  on,  1471. 

right  of  the  Government  to  construct  reservoirs  on,  1472. 

right  of  way  over — subject  discussed,  1639-1718. 

right  to  construct  ditches  and  canals  on,  1455. 

as  permitted  by  the  Act  of  Congress  of  1866,  .1455. 

as  permitted  by  the  Act  of  Congress  of  1870,  1455. 

as  permitted  by  the  Act  of  Congress,  March  3,  1891,  1455. 
waters  on,  may  be  appropriated,  1130. 
when  lands  are  taken  from,  the  classification  of,  665. 

PUBLIC  LAND  STATES 

(See  Public  Domain;  Public  Lands) 
State  may  adopt  either  rule  as  to  the  ownership  of  beds  .of  streams,  539- 
547. 
Alabama,  542. 
Arkansas,  543. 
California,  542. 
,  Colorado,  545. 
Florida,  543. 
Idaho,  543. 
Kansas,  544. 
Mississippi,  544. 
Missouri,  544. 
Nebraska,  544. 
Nevada,  545. 
New  Mexico,  545. 
Oregon,  545. 
Utah,  545. 
Washington,  545. 
Wyoming,  545. 
title  to  beds  of  fresh  navigable  waters,  539. 

PUBLIC  NUISANCE  ' 

(See  Nuisances) 
prescriptive  right  to  pollute  water  can  not  be  acquired  against,  2064. 
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PUBLIC  PAEKS 

Acts  of  1866  and  1870  relative  to  rights  of  way,  do  not  apply  to,  1652. 
construction  of  Act  of  Feb.  15,  1901,  providing  for  permissive  use  of  rights 

of  way  over  reservations  and  parks,  1703-1706. 
grant  for  fifty  years  over,  under  Act  of  March  4,  1911,  for  transmission 

and  distribution  of  electrical  power,  1706. 
permissive  rights  of  way  over,  under  Act  of  Feb.  15,  1901,  1701. 

permission  may  be  revoked  by  the  Secretary  in  his  discretion,  1702. 
permits  for  such  rights  shall  be  allowed  only  upon  approval  of  the  chief 

officer  of  the  proper  department,  1702. 
Secretary  of  the  Interior  authorized  to  make  rules  and  regulations, 
1702. 
water  may  be  appropriated  for,  1201. 

PUBLIC  POLICY 
(See  Contracts) 
contracts  as  against,  1630,  2718. 

contracts  entered  into  against  compromising  actions  are  void  as  against 
public  policy,  1630. 

contracts  entered  into  in  restraint  of  trade  are  void  as  against  public 
policy,  1630. 

contracts  against  public  policy  wiU  not  be  enforced  by  the  courts,  2718. 

contracts  providing  for  the  payment  of  bonus  over  and  above  legal 
rates  void  as  against  public  policy,  2720. 

examples  of  contracts  void  as  against  public  policy,  2718,  2719. 

public  service  corporation  bound  to  serve  public  without  discrimina- 
tion, 2718. 

public  service  corporation  can  not  make  a  valid  contract  to  exempt 
itself  from  the  performance  of  its  duty,  2718. 

rule  in  Colorado,  2719. 

PUBLIC  RIGHTS 

miscellaneous,  525-558. 

ownership  of  beds  of  fresh  water  navigable  rivers — ^public  land  estates, 

539-546. 
ownership  of  beds  of  fresh  water  navigable  rivers — rule  in  the  United 

States,  533. 
ownership  of  beds  of  fresh  water  navigable  rivers — at  common  law, 

581. 
ownership  of  beds  of  Great  Lakes,  529. 
ownership  of  beds  of  tide  waters — under  common  law,  526. 
ownership  of  beds  of  tide  waters — rule  in  the  United  States,  527. 
ownership  in  the  water,  548. 

right  of  access  to  public  waters — obstruction  from  the  water  side,  553. 
right  of  access  to  public  waters — from  the  land  side,  551. 
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PUBLIC  B.IGB.'ra— (Continued) 

right  to  the  use  of  water,  549. 
right  of  the  pubUe  to  gather  ice,  554. 
right  of  State  to  divert  water  for  power  purposes,  556, 
right  of  State  to  divert  water  for  irrigation,  556. 
rights  of  the  public,  558.  ^ 
of  fishing  and  hunting,  603-622. 

PUBLIC  SCHOOL  DISTEICTS 

irrigation  districts  similar,  2516,  2517. 

"PUBLIC  SERVICE  COMMISSION" 
(See  Watee  Eat^s) 
in  Washington,  power  to  fix  water  rates  is  conferred  upon,  2489. 

PUBLIC  SEEVICE  COMPANIES 

(See  CoEPOEATioNs ;  Coepoeations  fob  Peopit;  Mdttjal  Watee  Coepoba- 

TIONS) 

companies  organized  for  the  furnishing  of  light,  heat,  and  power  for  gen- 
eral distribution  are,  1492. 
corporations  for  profit — subject  discussed,  2679-2714. 

changes  which  may  be  made  by  public  service  corporations,  2686-2688. 

compulsory  service  of  such  companies,  2708-2711,  3299. 

corporations  for  profit  are  public  service  or  quasi-pubUc  corporations, 
2682-2686. 

damages  for  the  failure  to  furnish  water,  2711,  2712. 

duty  to  furnish  water  in  the  order  of  priority,  2698,  2699. 

duty   to   furnish   water   without   discrimination    or   preference,   2697, 
2718,  3297. 

duty  to  furnish  water  without  unreasonable  conditions,  2694-2696. 

duty  to  have  adequate  works,  2699. 

duty  to  keep  works  in  repair,  2700. 

effect  of  work  as  to  prorating  in  times  of  scarcity  upon  the  order  of 
priority,  2700-2702. 

general  powers  and  duties  of  such  corporations,  2680. 

in  general,  2679-2681. 

mutual  water  corporations  can  not  be  deemed,  2659. 

power   of   companies   to   make   rules   and  regulations    for   furnishing 
water,  2702-2705. 

power  of  State  to  regulate — at  common  law,  2688,  2689. 

power  of  State  to  regulate  by  constitutional  provisions,  2689,  2690. 

power  of  State  to  regulate  by  legislative  enactment,  2689,  2690. 

right  to  organize  for  purpose  of  profit,  2681,  2682. 

rules  and  regulations  governing  the  collection  of  water  rates,  2705, 
2706. 
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PUBLIC  SERVICE  OOWPANIES— (Continued) 

rules  for  the  regulation  of  the  use  of  water  by  consumers,  2706,  2707. 
State  regulations  for  the  protection  of  rights  of  companies,  2712-2714. 
State  regulations — duty  of  public  service  corporations  to  furnish  water, 

2690-2694. 
duty  to  furnish  water  to  inhabitants  of  municipalities  under  franchises 

without  discrimination,  2601. 
all  the  inhabitants  must  be  served,  2602. 

damages  may  be  recovered  for  the  failure  to  furnish  water,  2601. 
injunction  will  be  issued  to  prevent  the  deprivation  of  water,  2601. 
mandamus  will  lie  to  compel  service,  2601. 
power  to  acquire  rights  of  way  over  lands  of,  by  eminent  domain,  1949. 
between  two  rival  public  service  corporations,  the  one  prior  has  the 

superior  right,  1950. 
rights  of  way  over  lands  of,  may  be  condemned  for  a  more  necessary 

public  use,  1949. 
rule  in  Idaho,  1950. 
rule  in  Washington,  1950. 

where  two  pubUc  uses  can  stand  together,  they  must  so  stand,  1949. 
right  to  fix  water  rates  charged  by,  comes  within  the  police  powers  of  a 

State,  2475-2478. 
judicial  regulation  of  water  rates,  2479. 
police  powers  not  confined  to  fixing  of  water  rates,  2477. 

PUBLIC  SUEVEYS 

common  law  rule  as  to  What  lands  may  be  irrigated  within  Government  sur- 
veys, 895. 
desert  land  entries  restricted  by  Act  of  March  28,  1908,  to  the  public  sur- 
veys, 2352. 
entryman  given  a  preference  right  of  ninety  days  within  which  to  file 

on  land  after  filing  of  survey  plat,  2352. 
prior  to  Act,  desert  entry  might  embrace  unsurveyed  lands,  2352. 
no  public  surveys  are  recognized  at  common  law,  896. 

PUBLIC  USE 

(See  Eminent  Domain) 
distinguished  from  public  service,  2613. 

company  organized  for  the  purpose  of  diverting  water  to  irrigate  its 

own  lands,  is  not  a  public  service  company,  2614. 
definition  of  "public  service"  or  "quasi-public"  service  companies, 

2614. 
distinction  is  made  between  the  terms  public  use  and  public  service, 
2613. 
eflfect  of  statutes  defining  a  use  to  be  public,  1905. 

business  of  mining  in  California  held  to  be  a  public  use,  1909. 
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PUBLIC  VSH— (Continued) 

decision  of  the  highest  courts  of  the  State  as  to  whether  public  uses 

are  treated  with  respect  by  the  Supreme  Court  of  the  United  States, 

1906. 
decision  of  the  Supreme  Court  of  the  United  States  can  alone  be  re- 
garded as  conclusive,  1906. 
for  rights  of  way  for  ditches  and  canals,  1905-1932. 
if  an  Act  violates  any  provision  of  the  Federal  Constitution  it  is  the 

duty  of  the  Supreme  Court  of  the  United  States  to  so  declare  it, 

1907. 
private  property  can  not  be  taken  for  strictly  private  use,  1908. 
question  as  to  whether  Federal  Constitution  has  been  violated  is  for 

the  Supreme  Court  of  the  United  States  to  decide,  1906. 
question  may  be  taken  to  the  Supreme  Court  of  the  United  States, 

1906. 
same  principle  applies  in  the  exercise  of  eminent  domain,  taxation,  and 

assessments,  1905. 
statutes  defining  a  certain  use  to  be  a  public  one,  not  conclusive,  1905. 
public  use — ^miscellaneous  subjects: 

definition  by  the  California  court,  2686. 

development  and  transmission  of  power  for  general  distribution  is, 

1491. 
distinction  dravra  between,  and  public  benefit,  1926. 
electrical  energy  is  one  of  the  foremost  necessities  of  the  general  pub- 

Uc,  1492. 
expansion  of  the  meaning  of  the  term  of,  1491. 
in  Idaho  held  not  to  depend  upon  the  narrow  and  restricted  meaning, 

1927. 
taking  of  percolating  waters  by  eminent  domain,  must  be  for,  2193. 
use  of  water  appropriated  for  sale,  rental,  or  distribution  declared  in 

California  to  be  a  public  use,  3177. 
what  is  a  public  use  for  which  eminent  domain  may  be  exercised,  1909- 

1932. 
authorities  holding  that  the  use  need  not  be  for  the  entire  public,  1914. 
authorities  irreconcilable  as  to  what  constitutes  a  public  use,  1909. 
classification:  1910. 

(1)  that  the  use  must  be  for  all  the  pubUe,  1910,  1911. 

(2)  that  the  use  may  be  only  for  a  certain  portion  of  the  public, 

1910,  1914. 

(3)  that  the  use  by  a  private  individual  or  corporation,  which 

benefits  the  public  is  a  public  use,  1910,  1916-1923. 
close  analogy  of  reclamation  by  irrigation  and  by  drainage,  1913. 
corporation  or  company  may  represent  the  general  public,  1913. 
exercise  of  the  right  by  private  parties  when  a  public  use,  1916. 
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PUBLIC  VS^i— (Continued) 

exercise  of  the  right  for  development  of  electrical  energy  hj  private 
parties  when  a  public  use,  1924. 

exercise  of  the  right  for  manufacturing  by  private  parties  when  a  pub- 
lic use,  1923. 

exercise  of  the  right  for  mining  by  private  parties  when  a  public  use, 
1921. 

exercise  of  the  right  for  miscellaneous  industries  when  a  public  use, 
1927.  ' 

influence  of  locality  often  determines  what  is  a  public  use,' 1910. 

rule  in  Oklahoma,  1929. 

rule  in  Utah,  1916. 

rule  of  the  Supreme  Court  of  the  United  States,  1915. 

rule  of  the  Supreme  Court  of  the  United  States  as  to  private  parties 
exercising  the  right  of  eminent  domain,  1918. 

strict  construction  of  the  term  "public  use,"  1913. 

theory  upon  which  the  right  is  given  to  private  parties,  1916. 

where  for  the  entire  public  it  must  be  brought  into  being  by  the  State, 
1913. 
taking  of  percolating  waters  by  eminent  domain,  must  be  for,  2193, 

PUBLIC  UTILITY 

(See  Eminent  Domain;  Public  Use) 
may  be  taken  under  power  of  eminent  domain,  1929. 

PUBLIC  WATERS 
(See  Lakes) 
classified,  466,  468,  471. 
classification  of,  at  civil  law,  961. 
defined,  468. 

distinction  from  private  lakes,  478. 

general  rule  for  fishing  and  hunting,  in  the  United  States,  606. 
Great  Lakes  are,  477. 
right  of  access  over,  553. 
right  of  access  to — from  the  land  side,  551. 
small  lakes  are,  when,  478. 
tide  waters  are,  481. 
use  of,  in  PortoEieo,  3552-3554. 
use  of,  in  the  Philippine  Islands,  3540. 
waters  designated  by  the  statute  of  a  State  as — classified,  466. 

PUBLIC  WORKS  DEPARTMENT  OF  INDIA 
(See  India) 
description  of,  172. 
method  of  collecting  water  taxes  by,  173. 
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FVBLICI  JUSIS 

as  long  as  waters  are  flowing  in  their  natural  channels,  they  are,  989. 

navigable  waters  are,  479,  565. 

waters  open  for  appropriation  are,  633. 

waters  under  civil  law  deemed,  1006. 

PUEBLOS  • 

California  rule  as  to  rights  of,  997,  2590-2593. 

easement  of  rights  of,  995. 

irrigation  b^,  123. 

municipal  corporations  succeeding  to  pueblo  rights,  2590-2593. 

city  or  town  of  the  United  States  the  successor  to  a  pueblo  is  also  the 

successor  of  the  rights  in  and  to  its  water,  2591. 
extent  of  pueblo  rights,  2591. 
if  the  needs  of  the  pueblo  increase,  the  rights  to  the  waters  expand, 

2593. 
lios  Angeles  as  successor  to  the  rights  of  the  old  pueblo,  2592. 
many  cities  and  towns  in  the  Southwest  snccebded  to  Mexican  pueblo 

rights,  2591. 
pueblo  rights  one  of  the  strongest  titles  to  water  rights,  2593. 
rule  of  the  Supreme  Court  of  California,  as  to  the  rights  of  the  city 

of  Los  Angeles,  2592. 
upon  the  acquisition  of  territory  from  Mexico,  pueblo  rights  were  still 
maintained,  2591. 
rights  of,  in  California,  Arizona,  New  Mexico,  and  Texas,  996,  2591. 
rights  of,  under  Mexican  laws,  993-998,  2590-2593. 
"Plan  of  Pictie,"  994,  2590. 
right  to  extend  the  use  of  water,  997. 

PUMPING  PLANTS 

(See  Subterranean  ob  Undesobound  Watess) 
method   of  irrigation  by,   47-49. 

municipal  corporations  using  pumps  of  large  capacity,  2178,  2179. 
on  canals  in  Egypt,  146. 

pumping  of  percolating  waters  supplying  surface  wells,  2178. 
pumps  of  all  kinds  used,  2178. 
pumping  water  from  artesian  basins,  2134. 
regulations  for  machines  for  raising  water  in  Egypt,,  151. 
use  of,  in  the  rice  growing  States,  428. 
water  may  be  diverted  by  the  means  of,  1240. 
waters  of  artesian  basins  sometimes  have  to  be  pumped  to  the  surface,  2124. 

PUNITIVE  DAMAGES 
(See  Damages) 
may  be  assessed  in  cases  of  oppression,  fraud,  or  malice,  3143. 
rule  in  California,  3144. 
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PUNJAB  PEOVINCES  OF  INDIA 
(See  India) 
description  of  Sirhind  Canal  system  in,  170. 
Minor  Canals  Act  of  1905,  181. 

PURCHASE 

(See  Sali:  and  Alienation  of  Bights) 
by  municipal  corporations,  2587-2590. 

cities  have  the  power  to  supply  themselves  and  their  inhabitants  with 

pure  water,  2587. 
contract  for  the  exchange  of  water  between  city  and  farmers,  2588. 
duty  of  city  is  limited  to  city  use  and  the  use  of  its  inhabitants,  2588. 
in  the  purchase  of  water  rights,  the  rights  of  others  must  be  respected, 

2588. 
of  water  rights  and  waterworks,  2587-2589. 
power  of  acquiring  rights  by  purchase,  2647. 

power  of  corporations  to  acquire  entire  ^stem  and  rights,  by  pur- 
chase, 2649. 
power  to  acquire  rights  of  way  by  purchase,  2650, 

PURPOSE  OF  APPROPRIATION 

appropriations  can  not  be  made. for: 

drainage,   1206. 

mere  speculation  and  monopoly,  1210. 

often  determines  the  extent  of  right,  1554. 
purposes  classified:  1555. 

first:  those  which  practically  consume  the  water,  1555. 

second:  those  which  do  not,  1555. 
subject  discussed — appropriations  may  be  made,  1193-1211, 

for  all  mining  purposes,  1198. 

for  all  municipal  uses,  1199. 

for  domestic  purposes,  1195. 

for  flushing  ditches,  1207. 

for  furnishing  of  power,  heat,  and  light,  1199, 

for  irrigating,  1196. 

for  making  iee,  1204. 

for  storage  of  water,  1209. 

for  temporary  appropriations,  1207. 

for  the  propagation  of  fish,  1205. 

for  the  purpose  of  health,  recreation,  and  beauty,  1201, 

for  the  running  of  mills,  1194. 

for  the  sale  of  water,  1208. 

for  use  by  railroads,  1204. 

in  general,  1194. 

what  is  a  beneficial  purpose,  1193. 
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Q. 

QUANTITY  OF  WATEB 

(See  Benepicial  Use  op  Water;  Economical  Use  op  "Water;  Duty  or 
Watee;  Measuebment  op  Water) 
appropriations  for  future  use  for  irrigation,  1567. 

appropriator  not  always  li&ited  to  first  amount  used,  1571. 

rule  in  Colorado,  1570. 

rule  in  Utah,  1569. 

time  within  which  water  must  be  applied,  fixed  by  statute  in  some 

States,  1571. 
water  must  be  all  used  within  a  reasonable  time,  1568. 
limited  by  claim,  1551. 

by  application  to  appropriate,  1551, 
by  notice  of  appropriation,  1551. 
by  intention,  1552. 
intention,  how  used,  1552. 

notice  sufficient  to  fix  the  maximum  rights  of  the  appropriator,  1551. 
to  the   quantity  actually  needed  and  economically  applied  to   some 
beneficial  use,  1552. 
limited  by  size  of  ditch,  1561. 

capacity  of  ditch  has  the  effect  of  definitely  fixing  and  limiting  the 

maximum  quantity  of  water,  1561. 
if  rights  of  others  have  vested,  first  appropriator  can  not  increase  the 
size  of  ditch,  1562. 
limited  by  special  purposes  for  which  appropriation  is  made,  1554. 
purposes  defined:   1555. 

first:  those  which  practically  consume  all  the  water,  1555. 
second:  those  which  do  not,  1555. 
limited  to  amount  needed  and  economically  used — subject  discussed,  1546- 
1550. 
rule  in  Arizona,  1550. 
rule  in  Utah,  1550. 

rule  in  the  respective  States,  1547-1549,  note, 
limited  to  that  economically  used,  1564,  1612-1624. 

results  of  experience  and  technical  education,  1564. 
results  of  investigations  as  to  the  proper  quantity  of  water,  1564. 
rule  in  California,  1566. 
rule  in  Oregon,  1565. 
rule  in  Washington,  1565. 
quantity  of  water — ^miscellaneous  subjects: 

as  determined  by  the  duty  of  water — subject  discussed,  1593-1605. 
measurement  of  water — subject  discussed,  1572-1579. 
scientific  investigations  tending  toward  economical  use  of  water,  1591. 
wasting  water  as  related  to  the  proper  quantity  of,  1611-1623. 
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QUASI-PUBLIC  COBPOBATIONS 

(See  Corporations  for  Profit;  Public  Service  Companies) 
subject  discussed,  2679-2714. 

corporations  for  profit  are  public  service  or  quasi-public  corporations, 
2682-2686. 

QUEENSLAOT) 
(See  Australia) 
irrigation  projects  in,  191. 

QUIETING  OP  TITLE,  ACTIONS  FOE 

adjudication  of  rights  in  equity — subject  discussed,  2753-2840. 

actions  in  personam  with  an  additional  effect  in  rem,  2762. 

actions  to  apportion  subterranean  waters  among  the  owners  of  land 
under  which  they  flow,  2769. 

actions  to  apportion  the  use  of  water  among  riparian  proprietors,  2768, 
2769. 

actions  to  quiet  title  and  damages  in  the  same  suit,  2764,  2768. 

actions  to  quiet  title  and  injunctions  in  the  same  suit,  2766,  2767. 

an  action  lies  for,  to  a  water  right,  1330. 

in  Colorado,  action  to  quiet  title  may  be  brought  between  the  consum- 
ers of  certain  ditches,  2765. 

may  be  brought  to  protect  right  acquired  by  prescription,  1898. 

most  common  form  of  actions  brought  is  one  to  quiet  title,  2764. 

nature  of  action  to  adjudicate  water  rights  closely  analogous  to  one 
to  quiet  title,  2762. 

one  of  the  principal  actions  brought  to  adjudicate  water  rights,  3049. 

rule  of  statutory  actions  in  Colorado,  2765. 

statement  by  the  Oregon  Supreme  Court,  2762. 

statutory  actions  to  adjudicate  rights,  2841-2882. 

such  actions  are  in  a  class  by  themselves,  2845. 

such  proceedings  are  not  ordinary  civil  actions,  2845. 

there  need  not  be  an  actual  interference  with  plaintiff's  right,  2764. 

water  right  being  real  property,  owner  may  retain  action  to  quiet  title 
thereto,  2763. 

water  statutes  are  in  many  respects  sui  generis,  2763. 

QUO  WARRANTO 

actions  in,  3037-3039. 

defendant  must  properly  show  cause  by  what  authority  he  claims  the 

office  or  franchise,  3037. 
it  is  the  proper  remedy  to  annul  franchises  of  a  water  company  where 

it  fails  to  comply  with  the  law,  3038. 
it  is  the  proper  remedy  to  test  the  validity  of  irrigation  organization, 
3038. 
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QUO  WAERANTO — (Continued) 

it  is  the  proper  remedy  to  test  the  validity  of  Eeelamation  Service  dis- 
tricts, 3037. 
judgment  is  ouster  when  it  is  against  the  officer  holding  office  ille- 
gally, 3037. 
rule  in  Colorado,  3038.    «, 
when  action  in  quo  warranto  will  lie,  3037. 
where  special  proceedings  are  provided  to  test  the  organization  quo 

warranto  will  not  Ue,  3038. 
writ  is  issued  by  the  court,  3037. 
rule  in  Colorado  as  to  actions  for,  where  coinpany  faUed  to  furnish  water, 

3299. 
wiU  not  lie  after  the  proceedings  of  an  irrigation  district  for  a  conflrmatoiy 
decree,  2565, 

R. 

EAILEOAD  COMMISSIONERS 
(See  Watee  Bights) 
empowered  by  statute  in  Kansas  to  regulate  water  rates,  3394. 
powers  and  duties  of  railroad  commissioners  in  Kansas,  3394. 

RAILROADS 

(See  Railway  Grants) 

aided  in  the  settlement  of  the  ooxintry,  how,  726. 

bank  or  levee  of.  reclamation  district  may  be  acquired  by  eminent  domain, 
1949. 

cars  of,  propelled  by  electrical  energy,  1492. 

doctrine  of  relation  as  applied  to  grants  to,  and  appropriators,  1299-1303. 

doctrine  of  relation  as  applied  between  conflicting  grantees,  1303. 

donations  to,  for  internal  improvements,  726,  727. 

in  States  which  have  abrogated  common  law,  can  not  claim  rights  as  ripa- 
rian owners,  1410. 

priority  of  inception  gives  the  better  right  as  between  appropriators  of  the 
water,  1409. 

right  of  eminent  domain  may  be  exercised  for,  1929. 

rights  of  prior  appropriators  as  against  all,  1411. 

water  may  be  appropriated  for  use  by,  1204. 

where  no  rights  to  water  had  vested,  took  the  land  with  all  its  incidents 
thereto,  1408. 

BAILWAT  COMPANIES 

may  protect  their  lands  from  trespass  for  the  purpose  of  ditches  and  canals, 
1724. 
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EAILWAT  GRANTS 

Act  of  March  3,  1875,  construed  in  connection  with  Act  of  August  30, 

1890,  relating  to  rights  of  way  for  the  use  of  the  United  States, 

1655. 
donations  as  internal  improvements  of,  726,  727. 
grants  direct  to  company,  727. 
grants  to  States  in  aid  of  railroads,  727. 
nature  of,  727. 

EAINFALL 

(See  Precipitation  and  Rainfall;  Pollution  op  Waters) 
diffused  percolating  waters  may  have  their  source  in,  2152. 
relied  upon  to  replenish  the  waters  of  artesian  basins,  2129. 
water  polluted  while  falling  to  the  earth,  2044. 

RAVINES 

are  water  courses,  if  they  have  the  essential  characteristics,  509. 

as  natural  water  courses,  509. 

description  of,  509. 

may  be  used  to  conduct  water,  1239. 

may  be  used  to  conduct  water  to  a  place  of  use,  1459. 

must  have  a  permanent  source  of  water  supply  to  be  water  courses,  509. 

wet  weather  arroyos  as,  509. 

REAL  PROPERTY 

act»on  to  quiet  title  lies  to  a  water  right,  1330. 

a  water  right  being,  passes  to  heirs  and  devisees,  1330. 

a  water  right  is,  1318,  1328. 

injury  to  a  water  right  is  injury  to,  1331. 

justice  of  the  peace  has  no  jurisdiction  over,  1331. 

period  fixed  for  prescription  is  the  period  fixed  by  statute  for  the  recovery 

of,  1849,  1850. 
water  right  has  none  of  the  characteristics  of  personal  property,  1328. 
water  right  is  subject  to  taxation  as,  1332. 
water  right  must  be  transferred  the  same  as,  1331. 

REASONABLE  DILIGENCE 
(See  Diligence) 
abandonment  of  inchoate  rights  for  failure  to  use,  1983-1985. 
construction  of  works  must  be  prosecuted  with,  in  order  to  hold  rights  of 

way  under  Acts  of  1866  and  1870,  1649. 
in  the  appropriation  of  water — subject  fuUy  discussed,  1266-1283. 
right  of  priority  relates  back  to  inception  of  title,  1382. 
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EEASONABLE  TIME 

(See  EEASONABLE  Diligence) 
as  to  what  constitutes  in  the  construction  of  works,  1237. 
works  must  be  fully  constructed  within,  1237. 

EEASONABLE  USE 
(See  Use  op  Watee) 
at  common  law: 

irrigation  as  a  riparian  right,  853-912. 

right  of  riparian  owners  to  the  use  of  waters,  819-852. 
extension  of  the  rule  of,  in  the  West,  883. 
of  percolating  waters,  2158. 

contrary  to  the  English  rule,  2158. 

definition  of  reasonable  use  of  percolating  waters,  2160. 

distinction  between  the  rule  of  "reasonable  use"  and  that  of  "cor- 
relative rights"  of  subterranean  waters,  2161. 

for  the  rule  of  correlative  rights  to  the  use  of  percolating  waters,  2171- 
2176. 

inconsistent  with  the  English  rule,  2159. 

modification  of  the  English  rule  by  the  Western  States,  2159. 

rule  in  California,  2160. 

rule  in  New  Hampshire,  2160. 

rule  of  unreasonable  use,  2159. 
of  water  for  mill  purposes,  1495. 

rule  in  Minnesota,  1494. 

rule  in  New  England  and  the  Eastern  States,  1495.  • 

EECAPTUKE  OP  WATEE 
(See  Developed  Wateb) 
intent  must  be  present  to  recapture  water  discharged  into  a  natural  stream, 
or  it  works  an  abandonment,  2006. 
intention  of  recapturing  governs  the  right,  2009. 
intention  to  recapture  must  be  present  at  the  time  water  is  discharged 
into  the  stream,  2009. 
water  developed  by  mining  operations  may  be  recaptured,  2009. 
water  turned  from  a  ditch  into  a  stream  and  recaptured,  2008. 

EECEIVEES 

actions  for,  3041-3044. 

cases  for  the  appointment  of  receivers,  3043. 
rule  in  Idaho,  3042. 

rule  in  Utah  as  to  order  appointing  receiver,  the  final  judgment,  3043. 
standing  of  mortgages  of  companies  in  the  hands  of  receivers,  3044. 
standing  of  scrip  of  a  water  company  issued  for  payment  of  claims 
for  labor,  3044. 
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nSCETVEBS— (Continued) 

when  an  aotion  for  the  appointment  of  a  receiver  will  lie,  3041, 
when  the  receiver  will  not  be  appointed,  3042. 

RECLAMATION 

(See  Deseet  Land  Law) 
an  essential  under  the  Desert  Land  Law,  2363. 
actual  reclamation  necessary,  2366. 
annual  proof  tending  toward  reclamation,  2363. 
final  proof  of  actual  reclamation,  2366. 
under  Carey  Act: 

cause  of  passage  of  the  Act,  the  reclamation  of  lands  further  from  the 

streams,  2387. 
reclamation  required  hj  settlers,  2412-2415. 

RECLAMATION  DISTRICT 
(See  Dsabstaoe) 
bank  or  levee  of  a  public,  may  be  condemned  for  a  railroad  bed,  1949. 
reclamation  drainage  district  of  California,  3236-3244. 
assessment  of  such  districts,  3240,  3241. 
board  of  trustees  and  powers  thereof,  3238,  3239. 
by-laws  for  the  government  of  such  districts,  3238. 
cases  where  district  is  situated  partly  in  different  counties,  3240. 
districts  organized  under  old  laws  may  be  reorganized,  3242. 
organization  of  such  districts,  3237. 
property  may  be  condemned,  3242. 

these  Acts  resemble,  in  many  ways.  Acts  relating  to  irrigation  dis- 
tricts, 3237. 
where  the  property  is  owned  by  parties  who  desire  to  reclaim  the  same, 

3242. 
work  of  reclamation  must  be  done  under  the  direction  of  the  trustees, 
3241. 

RECLAMATION  FUND 

(See  National  Reclamation  Act) 
charges  shall  be  determined  with  a  view  of  returning  to  the,  the  estimated 
cost  of  the  construction,  2234. 
.  provisions  of  the  Act  of  June  25,  1910,  2274. 

appropriation  of  $20,000,000  from  the  funds  of  the  United  States, 

2275. 
certificates  of  indebtedness  authorized,  2276. 
examination  of  projects  necessary,  2276. 
fund  limited  to  completing  projects  theretofore  begun,  2277. 
provisions  of  Reclamation  Fund  Act  of  June  25,  1910,  2274. 
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BECLAMATION  FUm>-- (Continued) 

State  Beclamation  Fund  under  the  Carey  Law,  2418. 

aU  money  received  must  be  paid  into  the  fund,  2418. 

State  can  exercise  no  control  beyond  such  as  is  consistent  with  the  Acts 
of  Congress,  2419. 

State  can  not  make  it  a  fund  of  its  own,  2418. 

use  of,  by  the  Secretary  of  ftie  Interior,  2295-2298. 
use  of,  under  the  National  Beclamation  Act,  2295-2299. 

abstract  to  title  properly  payable,  2297. 

can  be  used  for  no  purpose  unless  authorized  by  the  Act,  2295. 

can  not  be  used  for  option  on  land,  2297. 

lands  may  be  purchased,  2296. 

may  be  used  for  sinking  wells  when,  2296. 

payment  for  the  construction  of  reclamation  works,  2296. 

printing  of  specifications  payable  out  of  the  fund,  2298. 

transportation  may  be  furnished  laborers,  2296. 

uses  to  which  the  Beclamation  Fond  may  bp  put  by  the  Secretary  of 
the  Interior,  2295. 

BECLAMATION  SEBVICE 

adoption  by  the,  as  the  unit  of  quantity  of  water,  1581,  1582. 

adoption  by,  of  the  second-foot  as  the  unit  of  volume  of  flowing  water, 

1581. 
amount  expended  by,  47. 
as  an  aid  to  navigation,  21. 
as  an  aid  to  the  development  of  power,  25. 
duty  of  water  under,  1599. 

injunction  will  lie  against  for  trespass  on  land,  2960. 
reports  of,  as  to  the  investigation  of  artesian  basins,  2122. 
to  construct  works  for  the  United  States  to  carry  out  the  treaty  between 

this  country  and  Mexico  of  May  21,  1906,  2203-2209. 

BECLUS,  ELISEE 

opinion  as  to  remedy  for  floods,  86, 

BECOHD 

(See  Estoppel) 
estoppel  by  matter  of,  2030. 
definition  of,  2030. 

estoppel  by  record  may  be  worked  by  the  pleading,  2032. 
estoppel  may  rest  upon  other  matters  of  record,  2032. 
estoppel  not  created  by  erroneous  construction  of  a  decree,  2031. 
judgment  of  the  court  must  be  definite  and  certain  to  work  an  estoppel, 

2031. 
judgment  of  the  court  must  fix  the  full  extent  of  the  right,  2031. 
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RUGOnB— (Continued) 

party  who  has  participated  in  the  benefits  of  decreed  water  estopped 

from  assailing  its  validity,  2030. 
vague  and  uncertain  judgment  does  not  constitute  an  estoppel,  2031. 

BECOEDING 

(See  Sale  and  Alienation  op  Eights) 
deed  conveying  water  right  must  be  recorded,  1768,  1770. 
deed  not  recorded,  void  as  to  subsequent  purchasers,  1769. 
early  loose  methods  relative  to  execution  and  recording  of  deeds,  1769. 
notice  of  appropriation  necessary,  1226. 
rule  in  Montana,  1768. 
statutes  of  many  States  require  claims  to  use  of  water  should  be  recorded 

in  some  public  office,   1769. 
with  the  recorder  of  the  mining  districts,  1227. 

BECOEDING  STATUTES 

applicable  to  the  sale  and  conveyance  of  water  rights,  1333, 

EECEEATION 

water  may  be  appropriated  for,  1201. 

water  may  be  used  for  navigation  for  pleasure,  596. 

EEFEEEES 

adjudication  of  water  rights  in  eqiiity,  2800. 

authority  of  referee  in  such  cases,  2800. 

court  has  power  to  appoint  a  referee  to  take  testimony,  2800. 

report  of  referee  may  be  confirmed  or  modified,  2800. 
statutory  adjudication  of  water  rights,  2860. 

all  the  testimony  must  be  heard,  2860. 

court  may  appoint  a  referee  or  referees  with  usual  powers,  2860. 

court  may  review  the  report  and  enter  decree  thereon,  set  aside,  alter 
or  modify  the  same,  2861. 

must  file  separate  findings  as  to  each  claim  submitted,  2860. 

preservation  of  testimony  taken  before  referee,  2861. 

referee  required  to  make  an  abstract  of  the  testimony,  2860. 

shall  report  to  the  court  the  form  of  decree,  2861. 

EEFOEMATION 

(See  CONTEACTS) 

reformation  of  contracts,  2743. 

court  of  equity  in  particular  cases  will  reform  contracts,  2743. 
when  contracts  will  be  reformed,  2743. 
277— Kinn.  on  Irr. 
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EELICTION 
(See  Acceetioit) 
rule  at  common  law  as  to,  927. 

RELINQUISHMENT 

settler  upon,  may  sell  water  rurhts  with  improvements  by  parol  sale,  1777. 

rule  in  Montana,  1777. 
under  Desert  Land  Law,  2378. 

entryman  may  make  relinquishments,  2378. 

relinquishment  can  not  be  made  in  favor  of  another  person,  2378. 

relinquished  land  may  be  again  filed  upon,  2378. 

RELATION,  DOCTEINE   OF 

as  between  appropriators,  1299-1303. 

as  applied  to  railroad  grants,  1300,  1301, 

as  between  conflicting  grantees,  1303. 
relation,  doctrine  of — ^miscellaneous  subjects: 

an  accepted  principle  of  law,  1285. 

as  aflfeoted  by  the  rule  of  reasonable  diligence,  1267. 

as  appUed  to  rights  of  settlers,  1304. 

as  between  appropriators  and  congressional  grantees,  1299, 

based  on  broad,  equitable  principles,  1285. 

can  not  be  invoked  back  to  the  inception  of  grantor's  title  in  case  of 
parol  sale  of  water  rights,  1776. 

effect  of  doctrine  as  between  appropriators  and  settlers,  1307. 

effect  of  doctrine  upon  appropriators  who  do  not  comply  with  the 
statutes,  1298. 

effect  of  doctrine  upon  prior  appropriators,  1294. 

effect  of  doctrine  upon  subsequent  appropriators,  1297. 

from  act  it  relates  in  the  appropriation  of  water,  1290. 

history  of  doctrine  as  applied  to  appropriations,  1286. 

if  purchaser  completes  work  within  reasonable  time  his  rights  relate 
back  to  the  inception  of  title  of  his  grantor,  1766. 

Judge  Hawley's  opinion  upon,  1289. 

reason  of  doctrine  as  between  appropriators,  1294. 

right  relates  back  to  the  time  notice  was  posted,  1228. 

rale  as  applied  to  appropriations,  1288, 

rule  in  California,   1287. 

rule  in  Colorado,  1288. 

rule  in  Nevada,  1288. 

to  what  act  it  relates  in  the  appropriation  of  water,  1294. 

what  it  is — definition,  1284. 
subject  discussed,  1284-1310. 

definition,  1284. 

effect  of  doctrine  by  statute  is  not  completed  with,  12M,      ' 
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DELATION,  DOCTRINE  OF— (Continued) 

effect  of  doctrine  upon  prior  appropriations,  1295. 
effect  of  doctrine  upon  subsequent  appropriations,  1297. 
from  what  act  it  relates,  1291. 
history  of  doctrine,  1286. 

reason  of  doctrine  as  between  appropriators,  1294. 
rule  as  applied  to  appropriation,  1288. 
to  what  act  it  relates,  1291. 
under  the  laws  of  State  control,  2462,  2463. 

application  protects  the  applicant  in  his  inception  or  inchoate  rights, 

2462. 
rights  relate  back  to  the  inception  of  title,  2462. 
valid  application  and  proceedings  thereunder  hold  the  priority,  2462. 

REMEDIES 

actions  at  law  for  damages — subject  discussed,  3052-3146. 
adjudication  of  rights  in  equity — subject  discussed,  2753-2840. 
adjudication  of  rights,  statutory — subject  discussed,  2841-2882. 
at  civil  law,  976,  977. 

"aquae  pluviae  arcendae,"  976. 

actions  for  damages,  976. 

injunctions,  976. 
injunctions,  2904-3022. 

remedy  at  law  must  be  direct,  certain,  and  adequate,  2920. 

rule  in  California,  2920. 

there  must  be  no  adequate  remedy  at  law  in  order  to  obtain  injunctive 
relief,  2919. 

where  adequate  damages  can  be  secured  injunction  will  be  refused, 
2919. 
pollution — remedies  for  injuries  from,  2073-2088. 

burden  of  proof  in  case  of  pollution,  2086. 

criminal  prosecution  for  pollution,  2083. 

defendants  against  actions  for  pollution,  2084. 

for  private  nuisances  there  are  two  principal  remedies: 

(1)  an  action  for  an  injunction  against  the  continuance  of  the 

injuries,  2073,  2075. 

(2)  action  for  damages  for  past  injuries,  2073,  8079. 
parties  to  such  actions,  2074. 

rule  in  Colorado  for  the  abatement  of  nuisances,  2075. 
protection  of  rights  by  miscellaneous  actions — subject  discussed,  3023-3051. ' 

RENTS 

action  will  lie  for  the  recovery  of,  3050. 
provisions  for  in  British  Columbia,  376. 
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BEPAIE  OP  WOEKS 

ditches,  canals,  and  flumes  must  be  kept  in  reasonably  good  repair,  1454. 
duty  of  corporations  to,  2699,  2700. 
duty  to  keep  works  in  rejair,  1756,  1757. 

BEPLICATION  OE  EBPLT 

(See  Pleadings)  * 

in  actions  for  injunction,  2998,  2999. 
may  be  filed  in  actions  in  answer  to  cross-complaint  when,  2795. 

BESCISSION 
(See  Contracts) 
rescission  of  contracts,  2743. 

court  of  equity  will  decree  rescission  of  contracts  in  particular  cases, 

2743. 
rule  in  Colorado,  2744. 
when  court  wiU  rescind  contracts,  2743,  2744. 

SES  COMMUNES 

as  long  as  waters  are  flowing  in  their  natural  channel  they  are,  989. 

defined  as  under  the  civil  law,  466. 

theory  of  adopted  by  the  English  common  law,  467. 

things  which  belong  to,  at  civil  law,  963. 

EESEEVATIONS 

appurtenances  pass  with  conveyance  of  land,  unless  specifically  reserved, 

1787,  1796,  1797,  1800. 
grants  for  fifty  years  upon,  under  Act  of  March  4,  1911,  for  the  transmis- 
sion and  distribution  of  electrical  power,  1706. 
in  grants  to  riparian  rights,  919. 
in  licenses  in  British  Columbia,  376. 
of  lands  for  power  sites  and  other  purposes,  724. 

of  rights  of  way  for  ditches  and  canals  constructed  by  the  Government, 
1653. 
Act  construed  by  the  Idaho  Supreme  Court,  1655. 
Act  construed  by  the  Secretary  of  the  Interior,  1654. 
apply  only  to  ditches  and  canals  constructed  under  the  authority  of  the 

United  States,  1654. 
text  of  Act  of  August  30,  1890,  1654,  2286. 
of  water  by  the  United  States,  657. 
of  water  rights  upon  sale  of  land,  1780. 

by  parol,  of  a  spring  will  not  be  specifically  enforced,  1781. 

grantor  conveying  a  water  right  without,  has  no  right  to  its  use,  1780. 

grantor  may  reserve  water  rights  in  sale  of  land  and  sell  the  same  to 

others,  1780. 
rule  in  California,  1780. 
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RESERVATIONS—  (  Continued) 

rule  in  Montana  in  transfer  of  former  military  reservations,  1781. 

words  "reserved"  and  "exception"  distinguished,  1780. 
of  waters  by  the  Government  for  National  Reclamation  projects,  2290. 

reservations  may  be  made  for  this  and  other  purposes,  2291,  2292. 
of  waters  for  Government  use,  640,  1159. 
permissive  use  of  rights  of  way  over,  under  Act  of  Feb.  15,  1901,  1701. 

construction  of  Act  of  Feb.  15,  1901,  1703-1706. 
power  of  the  Government  to  make,  694. 

reservoirs  toay  be  constructed  upon,  of  the  United  States,  1471. 
to  grantor  in  deed  of  water  right  does  not  work  an  estoppel,  2030. 
waters  reserved  by  Government  for  Indian,  can  not  be  appropriated,  1161. 

EESEEVOIE  AND  STORAGE  RIGHTS 
(See  RESERVoms;  Stoeagb  op  Water) 
injunctions  relating  to,  2960. 

interference  with  reservoir  rights  in  a  proper  case  is  ground  for  an  in- 
junction, 2960. 

when  an  injunction  will  or  will  not  be  granted,  2960. 
in  the  Western  States: 

Arizona,  3161. 

Colorado,  3283-3290. 

Idaho,  3364. 

Kansas,  3393. 

Montana,  3411. 

Nebraska,  3429. 

New  Mexico,  3474,  3475. 

Utah,  3609. 

Washington,  3631. 

Wyoming,  3657,  3658. 
reservoir  land  grant  of  Utah,  3609. 
subject  discussed,  1469-1485. 

RESERVOIR  COMPANIES 
(See  Companies;  Corporations;  Public  Service  Companies) 
private  water  companies  are  often  designated  as,  2612. 

RESERVOIRS 
(See  Storage  or  Water) 
damages  for  the  breakage  or  leakage  of,  3069-3087. 

care  required  in  the  construction  of  reservoirs,  3074. 
damages  caused  by  the  breakage  of  such  works,  3069-3073. 
damages  for  flooding  lands  from  overflow  and  leakage  from  works, 
3085-3087. 
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EESEBVOIES— (CojiWmited) 

distinction  must  be  made  between  the  construction  of  reservoirs  and 
the  construction  of  ditches  and  canails,  3075. 

liability  fixed  by  statute  for  the  breakage  of  reservoirs,  3077. 

liability  for  negligence  for  damages  caused  by  the  breakage  of  reser- 
voirs, 3073-3077.  ^ 

rule  in  Colorado,  3075. 
for  storage  of  water,  1469-1471. 

Government  aid  for,   1470. 

National  Eeelamation  Act,  encouraging  construction  of,  1470. 

necessity  of  storage  reservoirs,  1469. 

progress  in  the  construction  of,  1470. 
reservoirs — miscellaneous  subjects : 

and  storage  rights — subject  discussed,  1469-1485. 

character  of  property  in,  1462. 

construction  of  by  Colorado  case,  1481. 

construction  of,  in  South  Dakota,  3569. 

construction  of  reservoirs,  general  Government,  1472. 

construction  of  reservoirs  governed  by  State  statutes,  1474. 

corporation  with  power  to  construct,  manage,  and  control  ditches  has 
no  power  to  complete  reservoirs,  1476. 

"direct  irrigation,"  "immediate  use,"  and  "storage,"  defined  and 
distinguished,  1479-1484. 

jurisdiction  over  the  construction  of,  1473. 

many  small  reservoirs  constructed  in  Kansas,  3382, 

reservoir  dams,  defined  and  described,  1452. 

right  of  storage  as  against  other  reservoir  rights,  1484. 

right  to  construct,  upon  private  lands,  1472. 

right  to  construct,  upon  State  lands,  1472. 

right  to  store  water  in,  1474. 

rule  in  Colorado  as  to,  1475. 

States  have  jurisdiction  over  construction  of,  1474. 

storage  works  in  Egypt,  159. 

under  the  Eeelamation  Act,  water  from  not  to  be  furnished  to  irrigate 
more  than  160  acres  to  any  one  land  owner,  2280. 
right  to  construct  on  Government  land,  1471. 

by  Act  of  March  3,  1891,  1471. 

many  reservoirs  have  been  constructed  upon  public  lands,  1472. 

right  of  the  general  Government  to  construct  reservoirs,  1472. 
rights  to  the  use  of  storage  water,  1484. 

statutes  providing  for  distribution  of  storage  waters,  1485. 

storage  water  becomes  personal  property,  1484. 

storage  water  is  protected  in  reservoirs  by  statute,  1485. 

storage  water  is  subject  to  larceny,  1485. 

storage  water  may  be  sold  and  disposed  of  as  personal  property,  1484. 

■torage  water  must  be  used  without  injury  to  vested  rights,  1485. 


INDEX.  4423 

References  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

EESEEVOIRS—  ( Continued) 

storage  of  water  in,  as  against  rights  of  appropriators  for  immediate  use, 
1477. 

double  filling  can  not  be  made  where  it  would  give  two  priorities,  1478 

exchange  of  waters  between  reservoirs  can  not  be  made  so  as  to  con- 
vert a  junior  into  a  senior  right,  1478. 

rulings  of  a  recent  Colorado  case,  1477. 

vested  rights  of  appropriators  must  not  be  injured  by  storage,  1477. 
under  Act  of  Jan.  13,  1897,  for  watering  stock,  1707. 

affidavit  must  be  filed  each  year,  1708. 

application  must  be  approved  by  the  Secretary  of  the  Interior,  1708. 

construction  of  reservoir,  1708. 

declaratory  statement  necessary,  1707. 

proceedings  where  applicant  is  a  corporation,  1708. 

reservoir  must  be  kept  in  repair  and  water  kept  therein,  1708. 

rights  may  be  acquired  for,  not  exceeding  160  acres,  1707. 

upon  failure  to  file  affidavit,  steps  will  be  taken  to  revoke  reservation, 
1708. 

EESERVOIE  SITES 

(See  S.=:gbegated  Eesbbvoie  Sites) 
acquisition  of  rights  of  way  over,  1694. 

sites  for  reservoirs  reserved  for  Government  use  under  various  Acts,  1680- 
1687. 

EESIDENCE 

under  Carey  Act,  2415. 

how  established  in  various  States,  2415. 
under  Desert  Land  Law,  2382. 

applicant  must  be  a  bona  fide  resident  of  the  State,  2355. 
must  be  "resident  citizen"  of  the  State,  2359. 

under  section  6  of  the  Enlarged  Homestead  Act,  continuous  residence 
in  Utah,  upon  entry,  not  required,  2359. 

SES  JUDICATA 

(See  Adjudication  op  Eights  in  Equity;  Statutokt  Adjudication) 
decree  determining  the  carrying  capacity  of  a  ditch  is,  1564. 
decrees  and  judgments  in  actions  to  adjudicate  rights  in  equity  as,  2828- 
2833. 
as  to  decrees  and  judgments  apportioning  rights,  2832,  2833. 
as  to  rights  acquired  by  appropriation,  2828-2832. 
decree  based  on  riparian  rights  will  not  protect  rights  based  on  prior 

appropriation,   2833. 
decree  must  be  so  definite  and  certain  as  to  constitute  an  estoppel, 
2828. 
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EES  JUDICATA — (Continued) 

judgments  and  decrees  which  are  not  res  judicata,  2830,  2831. 
judgments  apportioning  the  riparian  rights  are  res  judicata  only  so 

long  as  conditions  upon  which  they  were  rendered  remain  the  same, 

2832. 
must  be  a  concurrence  of  three  conditions:  2829. 

(1)  identity  of  the  rights  sued  for,  2829. 

(2)  identity  of  the  cause  of  action,  2829. 

(3)  identity  of  the  persons  and  parties  to  the  action,  2829. 
must  be  in  such  condition  that  another  action  can  not  be  maintained, 

2828. 

rule  as  to  the  Supreme  Court  of  the  United  States,  2829. 

rule  in  California,  2833. 

rule  in  Oregon  as  to  apportionment  of  riparian  rights,  2832. 

subject  must  be  fuHy  adjudicated,  2828. 

they  are  not  conclusive  as  to  matters  which  might  have  been  decided, 
2829. 
determination  of  rights  by  boards,  2897,  2898. 

in  Nevada  the  determination  awarded  by  the  State  Engineer  is  con- 
clusive' upon  no  one  until  year  has  expired,  2898. 

in  Nevada  party  may  bring  original  action  against  the  Engineer  within 
one  year,  2898. 

rule  in  Nebraska  where  controversy  has  been  submitted  to  the  board, 
2897. 

rule  in  Wyoming,  2897. 
irrigation  districts,  2563. 

effect  of  judgment  confirming  proceedings  of,  2563-2566. 
statutory  actions  to  adjudicate  water  rights,  2876-2880. 

decrees,  however,  are  subject  to  direct  attack  for  fraud,  2880. 

decree  in  such  actions  after  being  finally  determined,  is  res  judicata, 
2876. 

rule  as  to  parties,  2876. 

rule  as  to  quantity  of  water,  2877. 

rule  in  Colorado,  2878. 

RESTOEATION  OP  LANDS 

(See  National  Ebclamation  Act;  Withorawals) 
lands  withdrawn  from  entry  may  be  restored  by  the  Secretary  of  the  In- 
terior, 2286. 

BESTEAINING  ORDERS 

(See  Injunctions;  Preliminart  Injunctions) 
may  be  granted  when,  2925-2928. 
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REVIEW,  EIGHT  OE 

(See  Certioraei  or  Review) 
actions  for  certiorari  or  review,  3035-3037, 

EICE  GROWING  STATES 

census  reports  of  1900  and  1910  regarding,  428. 
development  of  the  rice  growing  interest  in,  427. 
States  included  in,  425-429. 

Alabama,  427. 

Georgia,  427. 

Louisiana,  425. 

Mississippi,  427. 

North  Carolina,  427. 

South  Carolina,  426. 
use  of  pumping  plants  in,  428. 

RIGHT  OF  WAY  OVER  PRIVATE  LANDS 

(See  Eight  op  Way;  Right  of  Wat  Over  Public  Domain) 
duty  to  keep  ditches  and  canals  in  repair,  1756. 

duty  of  ditch  owner  to  protect  from  pollution  of  water,  1758. 
duty  of  the  owner  of  the  easement  to  repair,  1756,  1757. 
rule  in  Idaho,  1756. 
rule  in  Oregon,  1757. 
easement  for  the  flow  of  water  in  natural  streams  over  private  lands,  1751. 
appropriator  acquires  easement  over  the  private  lands  through  which 
the  stream  flows  for  the  flow  of  the  water  to  his  point  of  diversion, 
1751. 
appropriator  has  implied  authority  to  do  all  that  is  necessary  to  secure 

enjoyment  of  easement,  1751.      , 
appropriator  has  right  to  remove  obstructions  from  bed  of  stream, 

1752. 
removal  of  obstructions  devolves  upon  the  appropriator  himself,  1752. 
care  must  be  taken  in  the  removal  of  obstructions  not  to  injure  rights 

of  the  owner  of  the  land,  1752. 
rule  in  Idaho,  1752. 
in  Colorado — subject  discussed,  3278-3281. 
rights  of  way  for  ditches  and  canals  in  Hawaii,  3339. 
right  to  enjoy  easement  after  once  acquired,  1750. 

no  increased  burden  can  be  made  on  the  land,  1750. 
right  is  measured  by  the  terms  of  the  grant,  1750. 
right  to  enter  land  for  the  purpose  of  construction,  1750. 
right  to  enter  land  for  purpose  of  repair,  1750. 
right  to  enjoy  easement  of  ditches  and  canals,  1753. 
ditch  can  not  be  injured,  1755. 
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EIGHT  OF  WAY  OVEB  PRIVATE  LANDS— (Continued) 

ditch  owner  can  not  use  his  easement  so  as  to  interfere  with  the  ordi- 
nary use  of  the  land,  1755. 

land  owner  can  not  destroy  lateral  or  subjacent  support  to  ditch,  1755. 

location  of  ditch  can  not  be  changed,  1754. 

no  additional  burden  upon  Ibrrient  estate  can  be  made,  1755. 

right  to  repair  or  clean  out  ditch  can  not  be  interfered  with,  1755. 

such  an  easement  does  not  give  owner  right  to  commit  trespass,  1754. 

termed  "secondary  easement,"  1754. 
right  to  the  use  of  private  canals  may  be  acquired  by  contract,  1747. 

agreements  to  perform  work  on  canal  for  right  to  use  same,  1748. 

contract  executed  on  sufficient  consideration  can  not  be  revoked  at 
law,  1747. 

no  limitations  as  to  the  right  to  contract,  1748. 

parol  agreement  not  void  where  executed,  1747. 

right  to  the  use  of  ditch  of  another  may  be  acquired  by  acts  amount- 
ing to  estoppel,  1749. 

right  to  the  use  of  ditch  of  another  may  be  acquired  by  prescription, 
1749. 
right  to  the  use  of  public  canals,  1745. 

common  ditches  for  vUlages  or  groups  of  farmers,  1746. 

community  ditch  or  "pnbUc  acequia,"  1746. 

public  ditches  under  the  old  Spanish-Mexican  laws,  1746. 

right  to  use  State  canals,  1746. 
subject  discussed,  1719-1759. 

doctrine  of  estoppel  as  applied  to  parol  executed  contracts,  1742. 

early  rule  in  Colorado,  1720. 

granting  of  right  of  way  by  entryman  before  patent,  1726. 

nature  of  right  of  way,  1720. 

prescriptive  right  can  not  be  based  on  permission,  1743. 

right  acquired  by  licenses,  1728. 

right  acquired  under  contract,  1725-1737. 

right  of  land  owner  to  protection  from  trespass,  1721. 

right  of  way  defined,  1720. 

rights  acquired  by  eminent  domain,  1745. 

rights  acquired  by  parol  contracts,  1732-1744.         _ 

rights  acquired  by  prescription,  1745. 
for  Government  use,  2286-2289. 

acquisition  of,  for  Government  use  under  the  Beclamaljion  Act,  2288- 
2289. 

Government  may  avail  itself  of  the  privileges  of  the  Bight  of  Way  Act 
of  March  3,  1891,  2289. 

lands  taken  subject  to  the  Act,  2287. 

object  of  the  Act  was  providing  for  some  future  Beclamation  Act, 
2287. 
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EIGHT  OF  WAY  OVER  PRIVATE  LANDS— {Continued) 

provisions  of  August  30,  1890,  reserving  rights  of  way  to  the  Govern- 
ment, 2287. 

rights  may  be  purchased,  2288. 

Secretary  of  the  Interior  empowered  to  authorize  condemnation  pro- 
ceedings, 2288. 
rights  of  way — misoeUaneous  subjects: 

are  in  the  nature  of  easements,  1720. 

can  not  be  acquired  by  eminent  domain  without  payment  of  compen- 
sation and  damages,  1938-1944. 

can  not  be  acquired  under  eminent  domain  without  due  process  of  law, 
1935-1938. 

definition  as  to  property  rights,,  1639. 

early  history  of,  1639-1641. 

for  canals  and  aqueducts,  at  civil  law,  974. 

large  portion  of  the  law  upon  the  Arid  Region  Doctrine  of  appropria- 
tion, relates  to,  1639. 

mere  easements  for,  are  incorporeal  hereditaments,  1639. 

nature  of,  defined,  1720. 

necessity  for,  1639. 

no  fee  is  granted  unless  particularly  specified,  1720. 

over  private  lands — subject  discussed,  1719-1759. 

over  public  domain — subject  discussed,  1637-1718. 

questions  relating  to,  are  not  yet  settled,  1640. 
through  existing  ditches,  by  right  of  eminent  domain,  1946-1949. 

right  may  be  granted,  1946. 

rule  by  the  Supreme  Court  of  the  United  States,  1947. 

rule  in  Colorado,  1948. 

rule  in  Idaho,  1948. 

rule  in  Utah,  1946. 

States  may  provide  for  the  condemnation  of  such  rights,  1947. 

when  right  will  be  allowed  to  a  single  person,  1946. 
under  the  Carey  Act,  2418. 

for  ditches  and  canals,  2418. 

no  deductions  can  be  made  to  settlers  for  amount  of  laud  taken,  2418. 

EIGHTS  OF  WAT 

(See  Eights  of  Wat  Ovee  Private  Lands;  Eights  op  Way  Oveb  Public 
Domain;  Eminent  Domain) 
acquired  by  corporations,  2650. 

rights  may  be  also  acquired  by  lease  or  license,  2650. 
rights  may  be  acquired  by  all  methods  known  to  law,  2650. 
rights  of  way  may  be  acquired  by  purchase,  prescription,  and  con- 
demnation, 2650. 
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EIGHTS  OF  -WAY— (Continued) 

acquired  hj  irrigation  districts,  2572. 

allowed  over  State  lands,  2573. 

may  be  acquired  by  eminent  domain,  2573. 
acquisition  of,  by  eminent  domain,  1932. 

if  there  is  no  necessity,  th^ right  wUl  not  be  allowed,  1932. 

procuring  a  right  of  way  must  necessarily  precede  final  consummation 
of  appropriation,  1933. 

question  of  existence  of  a  water  right,  1932,  1935. 

rule  in  Oregon,  1933. 

there  must  be  a  necessity  for  the  taking,  1932. 
for  ditches  and  canals — statutes  of  the  Western  States: 

Alaska,  3151,  3152. 

Arizona,  3162,  3163. 

California,  3199-3201. 

Colorado,  3278-3281. 

Hawaii,  3339,  3340. 

Idaho,  3365,  3366. 

Kansas,  3386-3388. 

Montana,  3410,  3411. 

Nebraska,  3430,  3431. 

Nevada,  3451,  3453. 

New  Mexico,  3472,  3473. 

North  Dakota,  3492,  3493. 

Oklahoma,  3500,  3501. 

Oregon,  3522,  3523. 

Philippine  Islands,  3541. 

Porto  Eico,  3551,  3552. 

South  Dakota,  3567,  3568. 

Texas,  3580,  3581. 

Utah,  3606-3608. 

Washington,  3628,  3629. 

Wyoming,  3671. 

EIGHTS  OP  WAY  OVEE  PUBLIC  DOMAIN 

Act  of  Congress,  1866,  first  Act  granting,  1642-1644. 

construction  of  the  Supreme  Court  of  the  United  States  upon,  1643. 

grantees  of  land  took  subject  to  rights  of  way  which  had  vested,  1643. 

no  reservation  clauses  in  patents  under  this  Act,  1643. 

provision  in  of  itself  sufficient  to  give  title,  1643. 

provisions  inserted  in  Act  for  the  disposal  of  mineral  lands,  1643. 

text  of  Act,  1642. 
Act  of  Congress,  1870,  amending  Act  of  1866,  1644,  1645. 

Act  passed  owing  to  uncertainty  in  previous  Act,  1644. 
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all  patents  issued  subject  to  any  vested  and  approved  water  rights  or 
rights  of  way,  1644. 

construction  of  the  Land  Department  of,  1645. 

letter  of  Commissioner  Drummond  concerning  passage  of,  1645. 

text  of  Act,  1644. 
Act  of  March  3,  1891,  relating  to  rights  of  way  for  irrigation,  1655-1679. 

Act  did  not  apply  to  Alaska,  1659. 

Act  did  not  apply  to  mining  or  domestic  purposes,  1659. 

Act  first  granted  ditch  or  canal  companies  formed  for  the  purpose  of 
irrigation  only,  1655. 

Act  made  to  apply  to  all  canals  or  reservoirs  theretofore  or  thereafter 
constructed,  1657. 

application  refused  where  it  would  tend  to  embarrass  national  agree- 
ment, 1660. 

by  amendatory  Act  of  February  26,  1897,  Act  was  made  to  include 
reservoir  sites  theretofore  reserved  by  the  Government,  1658. 

construction  of,  1657. 

construction  of  the  Land  Department  relative  to  water  rights,  1660. 

evidence  of  the  right  to  waters 'must  be  furnished  by  applicant,  1660. 

execution  of  the  Act  vested  with  the  Secretary  of  the  Interior,  1658. 

Government  may  avail  itself  of  the  privileges  of  the  Act,  1659. 

is  not  consistent  with  Act  of  February  15,  1901,  relating  to  permissive 
rights  from  reservations  and  parks,  1659. 

limits  of  the  grant,  1657-1660. 

nature  of  the  grant  under  Act,  1670. 

original  Act  did  not  apply  to  forest  reservations,  1659. 

right  can  not  be  granted  where  it  conflicts  with  Government  appli- 
cations, 1660. 

right  granted  under  the  original  Act  for  the  purpose  of  irrigation 
only,  1658. 

right  to  take  material,  earth,  and  stone  for  construction  of  works,  1657. 

rights  of  way  granted  through  public  lands  and  Government  reserva- 
tions, 1657. 

text  of  Sections  18  to  21  of  the  Act  of  March  3,  1891,  1655-1657. 

upon  approval,  lands  through  which  the  right  runs  disposed  of  subject 
to  such  right  of  way,  1659. 

where  the  right  applied  for  is  over  any  Government  reservation,  sub- 
ject to  the  approval  of  the  department  having  charge,  1658. 

works  must  be  completed  within  five  years  after  location,  1658. 
Act  of  May  11,  1898,  1665. 

for  the  purpose  of  furnishing  water  for  domestic,  public,  and  other 
beneficial  uses,  1665. 

granted  permission  to  the  use  of  rights  of  way  upon  the  public  land 
and  reservations,  1665. 
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Secretary  authorized  and  empowered  to  make  rules  and  regulations, 
1666. 
amendatory  Acts  extending  the  scope  of  the  Act  of  March  3,  1891,  1664- 
1671. 

Act  of  January  21,  1895,  1^65. 

Act  of  May  14,  1896,  1666. 

Act  of  May  11,  1898,  1665. 

by  Act  of  January  21,  1895,  scope  of  Act  of  March  3,  1891,  amended 
to  include  the  purpose  of  TniniTig  or  quarrying,  of  cutting  timber,  or 
manufacturing  lumber,  1666. 

by  Act  of  May  14,  1896,  scope  of  Act  of  March  3,  1891,  amended  to 
include  the  purposes  of  generating,  manufacturing,  or  distributing 
electrical  power,  1666. 

by  Act  of  May  11,  1898,  scope  of  Act  of  March  3,  1891,  amended  to 
include  the  furnishing  of  water  for  domestic,  public,  and  other 
beneficial  uses,  1667. 

by  Act  of  May  11,  1898,  scope  of  Act  of  March  3,  1891,  amended  to 
include   the   purpose   of   water   transportation,    domestic   purposes, 
power  where  subsidiary  to  the  main  purpose  of  irrigation,  1668. 
construction  of  Acts  of  1866  and  1870,  1646-1652. 

acquisition  of  rights  of  way  for  power  purposes,  1652. 

Acts  do  not  apply  to  reserved  lands,  1652. 

Acts  of  1866  and  1870  not  repealed  or  superseded  by  the  Act  of 
1891,  1660. 

Act  of  1866  does  not  apply  to  rights  of  way  for  power  purposes,  1652. 

Acts  provided  for  the  acquisition  of  rights  in  the  future,  1648. 

all  parties  subsequent  took  title  subject  to  the  burden  of  such  ease- 
ments, 1648. 

as  to  water  rights  and  rights  of  way,  priority  governs,  1646. 

construction  of  by  the  Colorado  court,  1646. 

construction  by  the  Land  Department,  1652. 

construction  by  the  Supreme  Court  of  the  United  States,  1651, 

construction  by  the  Wyoming  court,  1650. 

do  not  apply  to  Indian  reservations,  1653. 

effect  of  Acts,  1648. 

in  order  to  acquire  a  right  of  way  there  must  be  a  water  right,  1647. 

in  revised  statutes  of  the  United  States  as  Sections  2339,  2340,  1646. 

Pacific  railway  grants  subject  to  such  rights,  1646. 

possessory  right  in  the  land  becomes  absolute  by  the  subsequent  con- 
struction of  the  works,  1649. 

provisions  of  Acts  only  apply  to  unreserved  public  lands  of  the  United 
States,  1652. 

question  of  priority  not  a  Federal  question,  1651. 

two  Acts  are  construed  as  prospective  in  their  operation,  1648. 
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construction  of  the  Act  of  March  3,  1891,  1663. 

any   application  which   included  any   other  purpose   was  not  in  the 

provisions  of  the  Act,  1663. 
by  Secretary  Bliss,  1663. 
conflicting  between  appropriations  for  any  beneficial  purpose  and  the 

provisions  of  the  Act,  1664. 
purpose  originally  to  aid  irrigation  only,  1663. 
early  history  of  rights  of  way,  1640-1646. 

Act  of  Congress,  1866,  granting  rights  of  way,  1642. 
Acts  of  Congress,  1870,  granting  rights  of  way,  1642. 
early  possessors  were  mere  trespassers  upon  the  public  domain,  1641. 
final  recognition  by  Congress,  1642. 

Government  was  the  sole  owner  of  the  lands  and  waters,  1641. 
no  title  to  early  rights  of  way,  1641. 

only  sanctions  to  these  Acts  was  the  forbearance  of  the  Government, 
sanctioned  later  by  local  court  decisions,  1642. 
settlers  and  miners  simply  had  possessory  rights,  1641. 
effect  of  Act  of  March  3,  1891,  upon  Acts  of  1866  and  1870,  1660. 

Acts  of  1866  and  1870  did  not  authorize  the  Secretary  to  grant  any 

right  of  way,  1662. 
Act  of  1891  does  not  supersede  earlier  statutes,  1662. 
Act  of  1891  enlarged  the  privileges  conferred  by  the  earlier  Act,  1662. 
all  three  Acts  are  in  full  force  and  effect,  1662. 
construction  of  Secretary  Hitchcock  as  to  the  two  Acts,  1661. 
complete  record  of  the  rights  acquired  are  made  under  the  Act  of 

1891,  1663. 
distinction  between  the  Acts,  1661. 

earlier  Acts  constitute  an  unequivocal  grant  of  the  right  of  way,  1660. 
earlier  Act  not  enforced  or  repealed,  1662. 
earlier  Acts  still  in  force,  regardless  of  the  Act  of  1891,  1660. 
nature  of  title  grant  under  Act  of  1891,  and  amendment  thereto,  1676. 

Act  forbids  the  occupancy  of  right  of  way  except  for  purpose  of  a 

ditch,  1679. 
all  settlers  take  subject  to  rights  of  way  previously  granted,  1677. 
does   not  authorize   the  interference  with  even  possessory  rights   of 

bona  fide  settlers,  1678. 
effect  of  approval  of  application  under  Act  of  March  3,  1891,  1677. 
is  a  base  or  qualified  fee,  1676. 

reversionary  interest  remains  in  the  United  States,  1676. 
right  carries  only  the  right  of  way  covered  by  such  location,  1677. 
to  hold  land,  it  must  be  continually  occupied  and  used  for  the  pur- 
poses for  which  it  was  granted,  1677. 
works  must  be  completed  within  five  years  from  approval,  1679. 
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EIGHTS  OF  WAT  OVEB  PUBLIC  BOUAJN— (Continued) 
over  segregated  reservoir  sites,  1680. 

cause  of  the  passage  of  the  Act  of  February  26,  1897,  1686. 
construction  of  Acts  relating  to  segregated  reservoir  sites,  1683-1687. 
dissatisfaction  with  the  Acts,  1680. 
land  appropriated  for  the  purpose  of  the  Acts  was  severed  from  the 

mass  of  the  public  lands,  1684. 
opening  of  reserved  reservoir  sites  for  use  and  occupation  under  the 

Right  of  Way  Act  of  March  3,  1891,  1686. 
Section  17  of  the  Act  of  March  3,  1891,  limiting  and  restricting  the 

area  of  segregated  reservoir  sites,  1682. 
text  of  Act  of  August  30,  1890,  repealing  the  provision  for  the  general 

withdrawal  of  lands  for  reservoirs,  1681. 
text  of  Act  of  February  26,  1897,  providing  for  the  use  and  occupation 

of  reservoir  sites,  1682. 
text  of  Act  of  March  2,  1889,  relating  to  irrigation  surveys  and  the 

location  of  sites  for  reservoirs,  1681. 
text  of  Act  of  October  2,  1888,  relating  to  segregation  of  reservoir 

sites,  1680. 
permissive  use  of  rights  of  water  from  reservations  and  public  parks,  1701- 

1706. 
application  for  Indian  reservations  must  be  filed  with  the  commis- 
sioner of  Indian  affairs,  1705. 
application  outside  of  National  Forests  comes  within  the  jurisdiction 

of  the  Secretary  of  the  Interior,  1704. 
application  within  National  Forests  comes  within  the  jurisdiction  of 

the  Department  of  Agriculture,  1704. 
construction  of  Act  of  February  15,  1901. 
form  of  application,  1705. 
must  be  approved  of  by  the  chief  officer  of  the  department  where  it 

is  over  a  National  Park,  Military,  Indian,  or  other  reservation,  1705. 
nature  of  the  right  is  not  that  of  a  permanent  easement  running  with 

the  land,  1704. 
right  is  but  a  mere  permission  in  the  nature  of  a  license,  revocable  at 

any  time,  1704. 
text  of  Act  of  February  15,  1901,  1701. 
procedure  under  Act  of  March  3,  1891,  for  acquisition  of  right  of  way, 

1671-1676. 
amended  application  may  be  filed,  1674. 

applicant  must  certify  that  right  of  way  is  desired  for  the  main  pur- 
pose of  irrigation,  1674. 
applicant  must  file  a  relinquishment  to  all  rights  under  any  formal 

approval  in  case  of  amendment,  1674. 
approval  of  application,  1675. 
approval  of  location  by  the  Secretary  of  Interior,  1676. 
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association  of  individuals  must  file  their  articles  of  assoeiation,  1674. 

flow  of  the  stream  must  be  stated,  1673. 

general  jurisdiction  under  Secretary  of  the  Interior,  1671. 

if  miner's  inch  is  used,  its  equivalent  must  be  used,  1672. 

if  no  unpatented  land  is  involved,  local  officers  will  reject  application, 

1676. 
if  applicant  is  a  corporation,  must  file  copy  of  its  articles,  1672. 
if  water  right  has  been  adjudicated,  certified  copy  of  decree  must  be 

filed,  1672. 
if  water  right  has  been  transferred,  an  abstract  title  must  be  filed, 

1672. 
instructions  of  the  Land  Department  of  October  21,  1910,  relating  to 

water  rights,  1673. 
it  is  held  by  the  Land  Department  that  applicant  must  furnish  proof 

of  water  rights  which  may  be  utilized,  1673. 
map  and  plats  of  the  canal,  ditch,  or  reservoir  based  upon  purveys 

must  also  be  filed,  1673. 
must  file  a  copy  of  its  title  or  right  to  appropriate  water,  1672. 
must  file  list  of  officers  of  corporation,  1672. 

notice  of  appropriation  must  be  accompanied  by  maps  or  plats,  1672. 
official  Acts  under,  1675. 
over   reservations   under   department   of   Government   having   charge, 

1671. 
papers  must  be  accompanied  with  a  copy  of  the  State  laws  governing 

water  rights,  1673. 
procedure  where  jurisdiction  comes  under  two  departments,  1675. 
rules  and  regulations  prescribed  by  the  Land  Department  must  be 

filed,  1672. 
Secretary  of  Interior  majr  make  all  needed  rules  and  regulations,  1671. 
where  applicant  is  individual  or  association  of  individuals,  same  pro- 
ceedings must  be  had  with  the  exception  of  articles,  1674. 
lands  once  entered  and  afterwards  forfeited,  1653. 
reservations  in  patents  of  rights  of  way  for  ditches,  etc.,  constructed  by 

the  Government,  1653. 
Act  of  August  30,  1890,  1653. 

Act  of  August  30,  1890,  construed  by  the  Idaho  court,  1654. 
Act  of  August  30,  1890,  construed  by  the  Secretary  of  the  Interior, 

1654. 
"for  ditches  and  canals  constructed  by  the  authority  of  the  United 

States,"  1654. 
National  Eeclamation  Act,  first  to  utilize  such  reservations,  1654. 
reservations,  as  relating  to  Eailroads  Act  of  March  3,  1875,  1654. 
text  of  Act  of  August  30,  1890,  1654. 
278 — ^Kinn.  on  Irr. 
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EIGHTS  OF  WAY  OVER  PUBLIC  DOMAIN— (Continued) 
reservoirs  for  watering  stock  on  the  public  domain,  1707. 

after  construction,  reservoir  must  be  surveyed  and  mapped,  1708. 

live  stock  companies  given  the  right  to  construct  reservoirs  not  ex- 
ceeding 160  acres,  1707. 

location  of  reservoir  must  be  described,  1708. 

must  be  kept  in  repair  and  water  kept  therein,  1708. 

must  be  approved  of  by  the  Secretary  of  the  Interior,  1708. 

owner  required,  during  the  month  of  January  of  each  year,  to  file 
affidavit  that  the  provisions  of  the  Act  have  been  complied  with, 
1708. 

provisions  of  4-et  of  January  13,  1897,  1707. 

two  years  allowed  after  filing  declaratory  statement  to  complete  reser- 
voir, 1708. 

upon  f aUure  to  file  affidavit,  steps  will  be  taken  to  revoke  reservation, 
1708. 
rights  of  way  over  National  Forests,  1687-1707. 

Act  of  March  3,  1899,  granting  rights  of  way  over  forest  reserves  and 
reservoir  sites,  1694. 

Act  of  March  4,  1911,  for  the  transmission  and  distribution  of  elec- 
trical power,  1706. 

applicants  may  take  Department  of  Agriculture  permits  under  Act  of 
February  1,  1905,  1694. 

applicant  may  take  Interior  Department  right  of  way  which  supersedes 
permit  issued  by  the  Department  of  Agriculture,  1695. 

applications  for  rights  of  way  over  forest  and  other  reserves  must  be 
made  under  Acts  of  March  3,  1891,  and  February  1,  1905,  1694. 

construction  of  Act  of  February  1,  1905,  1690. 

construction  of  Act  of  March  3,  1899,  granting  rights  of  way  over 
forest  reserves  and  reservoir  sites,  1694. 

effect  of  the  Acts  of  March  3,  1891,  and  February  1,  1905,  upon  the 
Acts  of  1866  and  1870,  1693. 

grantee  under  Act  of  March  3,  1899,  does  not  acquire  a  full  and  com- 
plete title  to  the  land,  1694. 

later  Acts  apply  to  public  reserves,  1693. 

provisions  of  permits  issued  by  the  Secretary  of  Agriculture,  1695- 
1698. 

regulations  and  procedure  under  Act  of  February  1,  1905,  1691. 

regulations  and  procedure  under  Act  of  March  3,  1891,  1687-1689. 

regulations  for  the  development  of  water  power  from  National  For- 
ests, 1698-1701. 

revocable  permits  issued  by  the  Secretary  of  Agriculture,  1695. 

rights  under  Act  of  February  1,  1905,  1689. 

text  of  Act  of  February  1,  1905,  1689. 

text  of  Act  of  Section  24  of  March  3,  1891,  1685. 
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EIGHTS  OF  WAY  OVEE  PUBLIC  DOMAIN— (Continued) 
rights  of  way  over  public  domain — miscellaneous  subjects: 
and  reservations  for  irrigation,  1655-1679. 
construction  of  amendatory  Acts,  1666. 
effect  of  Act  of  1891  has  been  good,  1472. 
general  jurisdiction  of  the  respective  departments  over  rights  of  way, 

1711. 
great  deal  of  the  law  of  the  doctrine  of  appropriation  relates  to  rights 

of  way,  1640. 
lands  once  entered  and  afterwards  forfeited,  1653.. 
reservoirs  may  be  constructed  under  Act  of  March  3,  1891,  1472. 
rights  to  construct  dams  over  navigable  streams,  1711. 
scope  of  amendments,  1668-1671. 
Secretary  has  no  jurisdiction  over  water  rights  except  under  Act  of  March 

3,  1891,  1679. 
Act  grants  simply  rights  of  way  over  the  public  lands,  1679. 
Act  in  question  does  not  grant  water  rights,  1679. 
applicant  must  make  at  least  a  prima  facie  showing  that  he  has  a  valid 

water  right  to  use  with  the  right  of  way,  1680. 
Secretary  has  no  jurisdiction  over  water  rights,  1680. 

EIO  GEANDE  EIVEE 

boundary  line  between  this  country  and  Mexico,  2199. 
jurisdiction  of  the  international  boundary  commission  over,  2201. 
Eio  Grande  dam  on,  2292. 

construction  in  accordance  with  the  treaty  of  Mexico,  by  the  Eeclama- 
tion  Service,  2292. 
treaty  of  May  21,  1906,  relative  to  the  waters  of,  2204,  2208. 
conditions  leading  to  treaty,  2203. 
Eeelamation  Service  to  carry  out  the  plans  of  treaty,  2203, 

EIPAEIAN 

(See  EiPARiAN  Eights) 
defined  as  meaning  the  bank  of  a  stream,  760. 

EIPAEIAN  PEOPEIETOES 

adjudication  of  rights  in  equity,  2770,  2788. 

action  will  lie  to  determine  and  adjudicate  such  rights,  2770. 
decrees  and  judgments  apportioning  the  water,  2821-2825. 
decree  will  be  rendered  quieting  title  to  rights  in  the  owners,  2770. 
pleadings — complaint   or   bill   in   actions   to   quiet   title   of   riparian 

owners,  2788-2791. 
rights  of  both  appropriators  and  riparian  proprietors  reconciled  as  far 
as  possible,  2771. 
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entitled  to  damages  for  the  unlawful  diversion  of  water,  3056-3058. 
right  to  action  as  against  appropriators,  3060-3063. 
right  of  actions  for  a  diversion  by  other  owners,  3058-3060. 
riparian  owner  entitled  to   damages  for  diversion  of  water  flowing 

naturally  by  his  land-when(^3057. 
rule  in  California,  3057. 
estopped  when,  2041. 

riparian  owners  may  estop  themselves  from  asserting  their  rights  when, 

2041. 
mere  non-user  of  the  water  by  riparian  owner  created  no  estoppel,  2042. 
no  estoppel  can  arise  from  failure  of  one  to  object  in  times  of  plenty, 

2042. 
may  maintain  an  action  in  ejectment  when,  3039. 
pollution  of  waters  as  against  the  rights  of,  2065-2068. 
discharge  of  sewage  an  unreasonable  use,  2067. 
factories,  mills,  and  mines  of  riparian  owners  causing  impurities  in 

the  streams,  2067. 
modification  of  the  strict  common  law  rule  as  to  waters,  2066. 
must  be  no  unreasonable  use,  2067. 
no  positive  rule  can  be  laid  down  as  to  actions,  2068. 
proprietor  has  remedy  both  in  equity  and  at  law,  2065. 
riparian  owner  may  pasture  reasonable  number  of  cattle,  2067. 
rule  of  the  eonmion  law  as  to  the  flow  of  streams  as  they  were  wont 

to  flow  by  nature,  2065. 
unreasonable  pollution  of  a  stream  by  one  proprietor  as  an  invasion 

of  the  rights  of  others,  2065. 
right  to  injunction,  2937,  2938. 

California  courts  in  great  confusion,  2940. 

lower  claimant  must  show  damages  to  justify  an  injunction,  2938. 

modern  rule  as  to  riparian  owner's  right  without  use  to  an  injunction, 

2942-2946. 
old  rule  of  riparian  owner's  right  without  use  to  an  injunction,  2938- 

2942. 
right  to  an  injunction  against  negligent  logging,  2954,  2955. 
right  to  injunction  for  diminution  of  quantity  of  water,  2937,  2938. 
riparian  owner's  right  to  protect  for  future  use,  2949,  2950. 
riparian  owner  with  use  has  a  right  to  injunction  for  unlawful  diver- 
sion, 2946-2949. 
rule  in  Oregon,  2945. 
riparian  proprietors — miscellaneous  subjects: 
as  tenants  in  common,  2618. 

can  not  change  the  natural  conditions  of  the  stream,  771. 
contracts  settling  disputes  between,  1633. 
control  all  the  water  of  streams,  under  common  law,  1012. 
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EIPABIAN  PEOPEIETORS— (Co««7iMed) 

definition  of,  760  note. 

grantees  of  the  Government  as,  1408. 

have  no  right,  at  common  law,  to  irrigate  non-riparian  land,  899. 

have  no  title  to  the  fish  swimming  in  the  streams,  until  captured,  771. 

have  the  right  to  develop  power,  771. 

have  the  same  right  to  the  flow  of  waters,  941. 

may  also  be  appropriators,  1182. 

may  enjoin  appropriator  from  diverting  water  and  permitting  it  to 
run  to  waste,  2003. 

may  insist  that  the  water  flow  in  its  natural  condition,  771. 

may  make  reasonable  use  of  water  for  power  purposes,  1493. 

may  maintain  an  action  in  ejectment  when,  3039. 

property  in  the  water  merely  usufructuary,  769. 

railroads  as,  1409-1411. 

rights  of,  limited  in  Australia,  190. 

rights  of  on  the  same  stream  are  correlative,  770. 

right  to  the  non-riparian  transmission  of  power,  1495. 
rule  in  California,  1496. 

right  to  use  water  for  irrigation  at  common  law  by,  853-912. 

State  may  be,  685,  815. 

United  States  as,  658,  813. 

Western  American   doctrine  as   to   the   reasonable  use   of  water  at 
common  law,  880-890. 
what  lands  may  be  irrigated  by,  892-901. 

must  be  held  in  one  ownership,  895. 

must  be  within  the  same  watershed  as  stream,  892. 

must  touch  upon  the  stream,  895. 

rule  as  to  different  sources  of  title,  895. 

rule  as  to  Government  surveys,  896. 
who  arej  809-818. 

mere  trespassers  are  not,  811. 

municipal  corporations  as,  816. 

owners  of  inchoate  rights,  810. 

owners  of  the  fee  are,  809. 

those  entitled  to  the  exclusive  possession  of  riparian  lands  are,  812. 

BIPAEIAN  EIGHTS 

(See  Common  Law;  Eipabian  Peopeibtors) 
appropriations  as  against — subject  discussed,  1417-1447. 

Arid  Region  Doctrine  of  appropriation  and,  may  exist  in  the  same 

State,  1417. 
as  affected  by  Desert  Land  Act,  1432. 
mixed  rights  on  the  same  stream,  1435. 

priority   also   gives   the   better   right   as   between   appropriators   and 
riparian  owners  in  all  cases,  1419-1432. 
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EIPARIAN  RIGHTS— (ComtiJMied) 

rights  are  continually  "jostling,"  jet  exist  side  by  side,  1417. 
rule  in  Nebraska,  1417. 
attach  to  certain  subterranean  waters,  802. 

do  not  attach  to  ordinary  percolating  waters,  802, 
rule  in  California,  802.  ^ 

to  known  and  defined  channels,  802. 
to  underground  flow  of  surface  streams,  802. 
attach  to  flood  waters  of  streams,  801. 
rule  as  to,  in  California,  801. 
rule  as  to,  in  Nebraska,  801. 
attach  to  interstate  rivers  and  streams,  802. 

rules  as  laid  down  in  Kansas  v.  Colorado  case,  802. 
attach  to  lakes  and  ponds,  805. 
English  authorities,  805. 
navigable  lakes,  806. 
rule  in  California,  807. 
rule  in  Western  States,  807. 
classification  of  uses  under,  824. 
artificial  uses,  824. 
natural  or  primary  uses,  824. 
uses  which  may  not  be  made  at  all,  824. 
condemnation  of,  under  power  of  eminent  domain,  1954-1965. 

can  not  be  injured  or  destroyed  except  for  public  purposes  upon  due 

process  of  law  and  just  compensation,  1954. 
condemnation  of  water  may  be  joined  in  action  to  condemn  land  for 

right  of  way,  1956. 
difficulties  encountered  in  condemnation  suits,  1956. 
due  process  of  law  and  just  compensation  in  other  than  condemnation 

suits,  1959. 
limitations  fixed  by  the  legislature  must  be  followed,  1956. 
majority  of  statutes  authorize  the  taking  of  riparian  rights  under 

power  of  eminent  domain,  1954. 
measure  of  damages  in  condemnation  of  water  rights,  1963. 
modern  tendencies  toward  other  actions  than  those  to  condemn  water 

rights,  1959. 
must  be  specially  authorized  by  the  statute,  1954. 
number  of  the  States  adhere  to  the  doctrine  of  riparian  rights,  1954. 
parties  defendant  in  actions  to  condemn  riparian  rights,  1956. 
rule  in  California,  1961. 
rule  in  Nebraska,  1961. 
rule  in  Oregon,  1961. 
rule  in  Washington,  1955. 

statutes  must  be  followed  as  to  where  actions  may  be  brought,  1959. 
taking  for  irrigation  is  a  public  use  of  very  high  order,  1954. 


INDEX.  4439 

Eeferenees  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

EIPAEIAN  HJGKTS— {Continued) 

do  not  apply  to  the  waters-  of  artesian  basins,  2134,  2138,  2139. 

such  waters  can  not  be  regarded  as  a  water  course,  2139. 

under  common  law  there  are  no  riparian  rights  to  artesian  basins,  or 
waters  predating  therein,  2138. 
grants  and  contracts  of,  913-924. 

grants  of  riparian  rights  involving  consumption  of  water,  921. 

grants  of  riparian  rights  separate  and  apart  from  land,  920. 

limitation  of  private  grants,  916. 

private  grants — reservation  of  riparian  rights,  919. 

private  grants — division  of  land  at  water's  edge,  919, 

private  grants  of  riparian  rights,  915. 

public  grants  of  rights  in  public  waters,  913. 

public  grants  of  rights  in  private  waters,  914, 
inchoate  rights,  810. 

in  Indian  lands,  810. 

in  mining  claims,  811. 

of  bona  fide  settlers,  811. 

of  trespassers,  811. 
in  the  Western  States — subject  discussed: 

Alaska,  3152,  3153. 

Arizona,  3166. 

California,  3151,  3152. 

Colorado,  3332-3335. 

Hawaii,  3345. 

Idaho,  3379. 

Kansas,  3399,  3400. 

Montana,  3419. 

Nebraska,  3436,  3437. 

Nevada,  3460,  3461. 

New  Mexico,  3481,  3482. 

North  Dakota,  3493,  3494. 

Oklahoma,  3503,  3504. 

Oregon,  3533,  3534. 

Philippine  Islands,  3544,  3545. 

Porto  Eico,  3559. 

South  Dakota,  3572,  3573. 

Texas,  3586,  3587. 

Utah,  3618. 

Washington,  3638,  3639. 

Wyoming,  3674. 
irrigation  as  a  riparian  right — discussed,  853-924. 

California  rule,  873. 

common  law  classification,  857. 

correlative  rights  of  several  riparian  proprietors,  889. 
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BIPAEIAN  HIGUTS— {Continued) 

early  Eastern  American  doctrine,  863.  • 
early  English  doctrine,  859. 

enlargement  of  the  common  law  rule  in  the  West,  875. 
extent  to  which  water  may  be  diverted  under  the  Western  rule,  880. 
extension  of  the  rule  of  re^onable  use  in  the^  West,  883. 
later  Eastern  American  doctrine,  864-870. 
later  English  doctrine,  861. 
non-riparian  owner  has  no  right,  898. 
priority  of  use  gives  no  exclusive  right,  901. 
question  of  title  as  to  different  adjoining  tracts,  895. 
reasonable  use  of  water  by  the  riparia,n  proprietors,  886. 
riparian  proprietor  has  no  right  to  irrigate  non-riparian  land,  899. 
riparian  owner  and  prior  appropriator  at  the  same  time,  902. 
Western  American  doctrine,  870-889. 
what  lands  may  be  irrigated,  892-901. 
may  be  acquired  by  prescription,  1858. 

all  the  elements  of  prescription  must  enter  into  the  right,  1861,  1862. 
appropriation  of  considerable  quantities  without  sensible  injury  does 

not  give  a  prescriptive  right  during  the  dry  season,  1860. 
claimant  must  have  had  proof  of  possession  for  the  statutory  period, 

1860. 
effect  of  acquisition  of  title  by  prescription  is  the  extinguishment  of 

the  riparian  rights,  1862. 
elements  essential  in  such  eases  are  similar  to  those  governing  other 

prescriptive  rights,  1859. 
enjoyment  of  the  water  relied  upon  must  afford  ground  for  action, 

1860. 
invasion  of  the  rights  of  one  proprietor  is  not  sufficient,  as  all  are 

equally  interested,  1860. 
right  to  receive  the  flow  of  the  stream,  1862. 
riparian  proprietors  must  have  had  notice  of  claim,  1860. 
rule  in  California  as  to  the  right  to  receive  the  flow  of  the  stream, 

1865. 
rule  in  Nebraska,  1861. 

rule  under  the  Mexican  and  Spanish  law,  1862. 
special  rights  acquired  by  one  proprietor  against  others,  1861. 
nature  of  and  extent  of,  759. 

are  correlative  to  all  the  owners  on  the  stream,  770,  771. 

are  hereditaments,  769. 

are  merely  usufructuary,  769. 

are  natural  rights,  763. 

are  not  dependent  upon  the  existence  of  a  current  to  the  water,  762. 

are  property  and  a  part  of  the  land  itself,  765,  766. 

as  defined  by  Professor  Pomeroy,  766. 
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BIPAEIAN  EIGHTS— (ContMwed) 

attach  to  navigable  rivers,  797. 
Blackstone 's  description  of,  770. 

can  not  be  destroyed  by  the  public  without  just  compensation,  771. 
city  has  the  same  as  an  individual,  816. 
contact  with  water  must  continue,  761. 
contact  with  water  necessary,  761. 
deprivation  of  rights,  773. 
description  of,  by  Mr.  Angell,  763,  769. 
do  not  attach  to  marshes  or  swamps,  797. 
do  not  attach  to  artificial  water  courses,  797,  803. 
do  not  include  fish  swimming  in  the  water  until  captured,  771. 
early  English  doctrine  as  to  the  use  of  water  for  irrigation,  859,  860. 
Government  as  owner  of,  772. 
>     grow  out  of  the  location  of  the  land  with  reference  to  the  water,  762. 
later  English  doctrine  as  to  the  use  of  water  for  irrigation,  861. 
may  be  owned  by  municipal  corporations,  816. 
may  exist  although  the  fee  in  the  bed  under  the  water  be  in  the  State, 

763. 
Mr.  AngeU's  definition  of,  criticised,  769. 
natural  rights  by  virtue  of  location,  763. 
no  title  to  the  water  itself  under,  770. 
of  generating  power,  -771. 
of  the  general  Government,  813. 
on  navigable  waters,  defined,  766. 
opinion  of  Mr.  Justice  Euffin  as  to  priority  of,  851. 
opinion  of  Mr.  Justice  Story  as  to  priority  of,  850. 
part  of  the  land  itself,  765. 

power  of  each  State  to  decide  extent  of,  as  to  navigable  rivers,  800. 
proprietor  may  insist  on  the  undiminished  flow,  771. 
require  no  act  on  the  part  of  the  owner  to  acquire,  766. 
rights  of  all  riparian  proprietors  are  equal,  770. 
right  of  fishery  exclusive  in  riparian  proprietors,  772. 
rights  of  settlers  on  meandered  waters,  777. 

riparian  owner's  property  in  water  is  merely  usufructuary,  769,  836. 
riparian  rights  are  hereditaments,  768. 
rule  in  California  as  to  navigable  rivers,  799. 
rule  in  California  as  to  priority  of,  852. 
rule  in  England  as  to  navigable  rivers,  800. 
rule  in  Nebraska  as  to  navigable  rivers,  800. 
rule  in  Texas  as  to  navigable  rivers,  800. 
rule  in  Washington  as  to  navigable  rivers,  799. 
rule  in  the  Western  States  as  to' priority  of,  852. 
of  congressional  grantees  as  against  those  of  appropriators — subject  dis- 
cussed, 1405-1415. 
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grants  of  States  affecting  riparian  rights,  1414. 

priority  gives  the  better  right  as  between  appropriators  and  grantees, 
1409. 

review  of  subject,  1405. 

rights  of  grantees  as  agai^t  rights  of  appropriators,  1411. 

rights  of  prior  grantees  of  the  Government  to  waters,  1408. 
public  grants  of,  in  private  waters,  914. 

division  of  land  at  water's  edge,  919. 

grants  of  riparian  rights  separate  and  apart  from  the  land,  920. 

grants  of  riparian  rights  involving  the  consumption  of  water,  912. 

private  grants  of  riparian  rights,  915-921. 

rights  included  with  the  land,  918. 

rights  of  grantee  limited  to  terms  of  deed,  916. 

sale  of  land  with  reservation  of  riparian  rights,  919. 
reasonable  use  of  the  water  'defined,  837. 

rule  in  Massachusetts  as  to  reasonable,  838. 
right  to  the  use  of  waters  under — discussed,  819-852. 

classification  of  uses  under  the  common  law,  824. 

manner  of  taking  the  water  must  be  reasonable,  844. 

manner  of  the  use  must  be  reasonable,  846. 

"natural  uses"  and  "artificial  uses,"  825. 

no  priority  of  right  to  use  at  common  law,  848. 

reasonable  use  defined,  837. 

relative  rights  of  owners  on  the  same  stream,  819-824. 

surplus  water  must  be  returned  to  the  stream  after  use,  847. 

use  for  artificial  wants  must  be  reasonable,  831. 

use  for  natural  wants  must  be  extraordinary,  828. 

use  of  water  by  diversion  an  extraordinary  one,  840. 

what  is  a  reasonable  use  for  cutting  ice,  843. 

what  is  a  reasonable  use  for  power  purposes,  843. 
riparian  rights — miscellaneous  subjects: 

accelerating  flow  of  the  water,  947. 

access  to  and  from  estate,  932. 

accretion,  reliction,  and  avulsion,  927. 

attach  to  lakes  and  ponds,  762. 

avulsion,  931. 

backing  up  the  water,  948. 

based  upon  beneficial  use  of  water,  1010. 

Chancellor  Kent's  opinion  as  to,  1006. 

change  of  manner  in  taking  the  water  under,  906. 

change  of  use  under,  906. 

common  law  classification  as  to  natural  and  artificial  uses  ii  fanciful, 
826. 
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common  law  rule  as  to  use  of  water  for  irrigation,  being  a  natural  or 

artificial  want,  857. 
conclusions  as  to,  909. 
condemnation  of,  in  Washington,  3629. 

conflict  between,  and  tlie  Arid  Eegion  Doctrine  of  appropriation,  1865. 
dedication  of  waters  by  a  State  does  not  destroy  vested,  661. 
dedication  of  waters  by  a  State,  in  effect,  abrogates,  661. 
defined,  760. 

Desert  Land  Law  did  not  abolish,  1433-1435. 
do  not  attach  to  artificial  water  courses  unless  by  lapse  of  time  they 

are  deemed  natural,  803. 
do  not  attach  to  surface  waters  proper,  518. 
early  Eastern  American  doctrine  as  to  the  use  of  water  for  irrigation, 

863. 
early  rule  of  Montana  as  to,  1030. 

English  authorities  as  to  natural  and  artificial  uses  of  water,  826. 
exist,  jure  naturae,  761,  1005. 

extension  to  the  rule  of  reasonable  use  of  water,  883. 
in  and  to  the  waters  of  interstate  streams,  2216,  2219. 
incident  or  appurtenant  to  no  land  can  not  exist,  761. 
incident  to  the  ownership  of  the  bank,  762. 
later  Eastern  American  doctrine  as  to  the  use  of  water  for  irrigation, 

864-867. 
later  Eastern  American  doctrine — Chancellor  Kent's  opinion,  866. 
manner  of  taking  the  water  must  be  reasonable,  844. 
manner  of  taking  the  water  under,  905. 
manner  of  the  use  of  the  water  must  be  reasonable,  846. 
may  attach  to  water  courses  constructed  artificially,  but  deemed  by 

prescription  to  be  natural,  804. 
miscellaneous  riparian  rights,  955. 

Mr.  Justice  Cooley's  opinion  as  to,  between  different  proprietors,  835. 
Mr.  Justice  Story's  opinion  as  to  the  relative,  of  owners  on  the  same 

stream,  823. 
mere  possession  without  iona  fide  title  gives  no  riparian  right,  908. 
natural  flow  of  the  water — right  to,  939. 
natural  or  artificial  uses  under  distinguished,  825. 
no  priority  of  right  at  common  law  in  the  use  of  water,  848. 
no  right  to  change  use  of  water  from  one  watershed  to  another,  1522. 
no  riparian  rights  can  be  acquired  to  mere  diffused  percolations,  2157. 
obstructing  flow  of  the  water,  945. 
of  fishing  or  hunting,  613. 

ownership  of  land  under  water  does  not  give,  761. 
ownership  of  the  bed  of  a  stream  does  not  give,  761. 
ownership  of  the  beds  of  private  streams,  925. 
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owners  of  the  fee  are  entitled  to,  809. 
practical  abolition  of,  in  Canada,  392, 
property  rights,  765. 
reasonable  use  for  eutting  ice,  843. 
reasonable  use  for  power  mrposes,  843. 
relative  rights  of  owners  on  the  same  stream,  819. 
right  to  water  in  artificial  water  courses  under,  909. 
right  to  whole  flow  of  the  water,  943. 
rule  in  Oregon  as  to  priority  of,  852. 
ruling  in  California  as  to  natural  and  artificial  uses,  827. 
ruling  in  Illinois  as  to  natural  and  artificial  uses,  828. 
ruling  in  Nebraska  as  to  natural  and  artificial  uses,  828. 
rule  in  Ohio  as  to  municipal  corporations,  817. 

ruling  in  South  Dakota  as  to  natural  and  artificial  uses  of  water,  826. 
summary  and  conclusions,  959. 

surplus  must  be  returned  to  the  stream  after  use,  847. 
surplus  water  must  be  returned  to  the  natural  stream,  907. 
theory  of,  borrowed  from  the  civil  law,  764. 
title  to  beds  under  small  lakes  and  ponds — English  rule,  936. 
■     title  to  beds  under  small  lakes  and  ponds — rule  in  United  States,  937. 
to  the  extraordinary  use,  820,  825,  828. 
to  the  ordinary  use,  820,  825,  828.     • 
to  the  products  of  the  water,  949. 

under  California  theory  based  on  grant  from  the  Government,  1103. 
under  Mexican  laws,  use  of  water  not  confined  to  riparian  lands,  993. 
under  ruling  as  to  what  constitutes,  763,  764. 
United  States  has  the  same  as  an  individual,  815. 
"undiminished  flow" — ^modern  Western  rule  of,  950. 
use  of  water  by  diversion  an  extraordinary  one,  840. 
use  of  water  for  artificial  wants  must  be  reasonable,  831. 
use  of  water  for  irrigation  a  natural  or  artificial  want,  854-859. 
use  of  water  for  irrigation  is  an  extraordinary  use,  857-859. 
use  of  water  for  natural  uses  may  be  extraordinary,  828. 
use  of  water  incorporeal  in  its  nature,  773. 
water  can  not  be  used  to  irrigate  non-riparian  lands,  1012,  1030. 
what  are  riparian  lands,  780-808. 
Bale  and  transfer  of,  1840-1846. 

as  between  parties  and  the  grant,  1840. 

as  between  the  parties  such  a  grant  is  binding,  1841. 

purchaser  has  no  right  to  change  to  non-riparian  lands,  1841. 

relation  of  landlord  and  tenant  in,  created  when,  1842. 

reservation  of  right  to  use  the  water  may  be  reserved  in  deed,  1841. 

riparian  proprietor  can  convey  any  or  all  of  his  riparian  rights,  1841. 

riparian  proprietor  can  convey  any  portion  of  his  estate,  1841. 


INDEX.  4445 

Beferences  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

RIPARIAN  RIGHTS— (Contimwed) 

rule  in  the  Western  States,  1844. 

when  grantee  may  transfer  use  to  non-riparian  lands,  1842. 
to  what  waters  attach,  796-808. 

to  all  natural  water  courses,  796. 

to  artificial  water  courses  when,  803. 

to  creeks,  brooks,  and  rivulets,  796. 

to  flood  waters,  801. 

to  interstate  rivers  and  streams,  802. 

to  lakes  and  ponds,  805-807. 

to  navigable  rivers,  797. 

to  rivers,  796. 

to  streams,  796. 

to  tributaries,  796. 
,  upon  what  lands  attach — subject  discussed,  774-795. 

all  lands  must  lie  within  the  same  watershed,  782. 

how  far  from  stream  such  land  may  extend,  780. 

lands  claimed  as  riparian  must  be  reasonable  in  extent,  786. 

lands  must  be  under  one  ownership,  781,  792. 

to  meandered  waters,  777. 

to  only  those  who  border  or  attach  upon  the  waters,  774. 

rules  based  upon  sources  of  title,  788. 
various  riparian  rights — discussed,  925-957. 

access  to  and  from  a  State,  932. 

accretion,  927. 

accelerating  flow,  947. 

avulsion,  927,  931. 

backing  up  water,  948. 

miscellaneous  rights,  955. 

modern  Western  rule  of  the  "undiminished  flow,"  950-955. 

obstructing  flow,  945. 

ownership  of  the  bed  of  private  streams,  925. 

rights  and  liabilities  of  polluting  waters,  955. 

rights  in  subterranean  waters,  955. 

right  to  divert  water  for  irrigation,  955. 

right  to  divert  water  for  power  purposes,  955. 

right  to  the  products  of  the  water,  949. 

right  to  the  whole  flow  of  the  water,  943. 

right  to  natural  flow  of  water — in  general,  939. 

right  of  fishing  and  hunting,  955. 

reliction,  927. 

summary  and  conclusions  as  to,  956. 

title  to  beds  under  small  lakes  and  ponds — English  rule,  936. 

title  to  beds  under  small  lakes  and  ponds — rule  in  the  United  States, 
937. 
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ErPAEIAN  EIGHTS— (Continued) 

what  lands  may  be  irrigated  under,  892-901. 

must  be  riparian  and  within  the  same  watershed,  892. 

non-riparian  owner  has  no  right,  898. 

question  of  title  of  different  adjoining  tracts,  895. 

riparian  owner  has  no  righ^  to  irrigate  non-riparian  lands,  899. 
who  may  be  owners  of,  809. 

municipal  corporations,  816. 

owners  of  less  than  fee,  810. 

owners  of  the  fee,  809. 

State,  812,  815. 

those  entitled  to  exclusive  possession  of  land,  812. 

United  States,  813. 

EIVEE 

(See  Watee  Coubses) 
is  not  limited  to  main  channel,  505. 

EIVEE  BOAEDS 
(See  South  Ajpeica) 
of  Cape  Town,  South  Africa,  211,  219. 

EIVEE  DISTRICTS 
(See  South  Afbica) 
of  Cape  Town,  South  Africa,  211. 

EIVEES 

(See  Water  Coubses) 
all  water  courses  can  not  be  termed  rivers,  501. 
are  natural  water  courses,  501. 
as  natural  water  courses,  501. 
Chief  Justice  Marshall 's  description  of,  503. 
definition  and  description  of,  501. 
definition  of,  502. 

distinguished  from  creek  by  Canadian  court,  507. 
meaning  the  larger  streams,  501. 

must  have  all  the  essential  characteristics  of  water  courses,  501, 
must  have  beds,  banks,  and  streams  of  Tunning  water,  502. 
riparian  rights  attach  to,  796. 

EIVEESIDB  COLONY 

first  settlement  of,  in  1871,  409. 
plan  of,  409. 
success  of,  410. 
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BIVULET 

flowing  from  stream  is  a  water  course,  487. 

ROADS  AND  HIGHWAYS 

protection  of,  Ln  British  Columbia,  367. 
protection  of,  in  Oregon,  3525. 

ROCKY  MOUNTAINS 

many  artesian  basins  within,  2125. 
streams  of,  described,  499. 

ROMANS 

irrigation  by  the,  112, 113. 
irrigation  in  France  by  the,  113. 
irrigation  in  Great  Britain  by  the,  113. 
irrigation  in  Italy  by  the,  113. 
irrigation  on  the  Bosphorus  by  the,  113, 

ROOSEVELT 

message  to  Congress  leading  up  to  the  passage  of  the  National  Reclamation 
Act,  2238-2240. 
cost  of  construction  should  be  repaid  by  the  land  reclaimed,  2239. 
distribution  of  the  water  should  be  left  to  the  settlers,  2239. 
early  settlers  chose  their  homes  along  the  streams,  2289. 
Government  should  maintain  and  construct  such  reservoirs,  2238. 
many  far-reaching'interstate  problems  involved,  2238. 
necessary  foundation  already  laid  for  the  inauguration  of  the  policy, 

2239. 
reclamation  of  these  unsettled  public  lands  presents  a  problem,  2239. 
recommended  construction  of  great  storage  works  to  equalize  the  flow 

of  streams  and  to  save  the  flood  waters,  2238. 
result  of  the  reclamation  and  the  settlement  of  arid  lands,  2239. 
water  must  be  brought  within  reach  of  settlers,  2239. 
opinion  as  to  conservation  of  the  soil,  22. 
plea  for  comprehensive  scheme  of  conservation,  16,  24. 

ROTATION  OF  WATER 

as  a  matter  of  economy,  1606-1611. 

as  a  saving  of  the  natural  losses  in  transit,  1606. 

as  practiced  in  upper  India,  1607. 

ease  directly  under  the  subject  of  suppression  of  waste,  1605. 

has  occupied  considerable  attention  of  late,  1605, 

illustrated  by  Utah  case,  1606. 

law  as  applied  to  the  subject,  1608. 

Robert  B.  Buckley  upon  the  subject  of,  1607. 

rule  in  California,  1609. 
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BOTATION  OF  WATEE— (Continued) 
rule  in  Colorado,  1611. 
rule  in  Idaho,  1607,  1610. 
rule  in  Oregon,  1609. 
rule  in  Washington,  1609. 
rule  in  Wyoming,  1608.        » 
Sir  Hanbury  Brown  upon  the  subject  of,  1607. 
system  adopted  as  a  matter  of  contract,  1605. 
rotation  of  water — miscellaneous  subjects: 
adjudication  in  equity,  2820. 

court  may  decree  the  rotation  of  water  among  the  users,  2820. 
contracts  between  ditch  companies  and  consumers  for,  1633. 
contracts  for,  1632. 

no  objection  to  rule  of,  where  parties  agree,  1379. 
opinion  of  the  Idaho  court  relative  to,  1080. 
or  the  use  of  the  accumulated  flow,  1379. 
principal  method  of  division  in  some  districts,  1379. 
related  to  periodical  appropriations,  1379. 
right  to,  in  times  of  scarcity,  1839. 
tends  to  conserve  the  waters,  1080. 

water  right  should  not   be   treated  as   an  inseparable   appurtenance 
preventing,  1820. 

EOTALTIES 

criminal  offense  for  accepting,  in  many  States,  2695. 
not  permitted  as  an  additional  charge  to  water  rates,  2507,  2508. 
"Colorado  Anti-Eoyalty  Act,"  2507,  3302. 
rule  in  California,  2507. 

upon  principle  there  should  be  but  one  charge  made  by  a  company  for 
water  rights,  2507. 
provisions  for  in  British  Columbia,  376. 

EULES  AND  EEGULATIONS 

corporations  for  profit,  2702-2708. 

company  may  make  all  reasonable  rules  and  regulations,  2702. 
examples  of  void  rules  and  regulations,  2704. 
for  the  collection  of  water  rates,  2705,  2706. 
for  furnishing  water,  2702-2705. 

for  the  regulation  of  use  of  water  by  consumers,  2706,  2707. 
rules  and  regulations  must  not  conf  ict  with  the  constitutional  rights 
to  receive  water,  2702. 
power  of  mutual  water  corporations  to  make,  2674. 

by-laws  may  restrict  the  use  of  the  water  to  the  lands  of  shareholders, 
2675. 
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EULES  AND  REGULATIONS— (Conttnued) 

duty  of  company  may  be  limited  to  furnish  water  to  its  own  share- 
holders, 2675. 

rule  in  California,  2675. 

such  rules  may  be  made  as  are  not  in  violation  of  the  law,  2674. 
rules  and  regulations — miscellaneous  subjects: 

California  Act  of  1851,  respecting,  1046. 

diversion  of  water  protested  against,  from  Lake  Michigan,  by  the 
United  States,  2198. 

early  mining,  in  California,  1040-1043. 

early  statutes  simply  embodied  miners',  1223. 

element  of  priority  at  its  inception  in,  of  the  early  California  miners, 
1044. 

established  by  international  boundary  commission,  2197. 

for  acquisition  of  rights  of  way  over  National  Forests  under  Act  of 
March  3,  1891,  1687. 

for  acquisition  of  rights  of  way  over  National  Forests  under  Act  of 
February  1,  1905,  1691. 

forbidding  certain  on  National  Forests,  722. 

for  revocable  permits  over  National  Forests,  1695-1698. 

governing  National  Forests,  720-723. 

power  of  the  Secretary  to  make,  2399. 

provisions  for  under  the  Water  Act  of  British  Columbia,  379. 

rules  promulgated  under  date  of  April  9,  1910,  2399-2405. 

Secretary  of  Agriculture  has  full  power  to  make,  governing  temporary 
use  of  National  Forests,  1712. 

under  the  Carey  Act,  2399-2405. 

water  power  regulations  for  rights  of  way  over  National  Forests,  1698. 

RUNNING  WATER 

even  the  Government  of  the  United  States  has  no  title  to,  1338. 

no  property  in,  at  civil  law,  961-963. 

no  property  in,  at  common  law,  467,  468. 

no  title  to,  under  Arid  Region  Doctrine,  1337-1340. 

property  in,  merely  usufructuary,  770. 

"RUN-OFF" 

deep  seepage,  influence  of  forests  upon,  83. 

definition  and  description,  3. 

forest  floor  prevents,  80. 

seepage,  influence  of  forests  upon,  82. 

surface,  influence  of  forests  upon,  79. 

RUSSIA 

including  Siberia,  has  largest  forest  area,  6S. 
modern  irrigation  in,  262. 
279 — Kinn.  on  Irr. 
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S. 
SAHABA  DESERT 

example  of  reclamation  of  lands  of,  hj  means  of  artesian  waters,  2125. 

irrigation  on,  258. 

reclamation  of  lands  of,  by  subterranean  waters,  2090. 

SAINT  MAEY  EIVEE 

(See  Canada;  Treaties) 

treaty  of  May  13,  1910,  relative  to  the  equal  division  of  the  waters  of, 
2197,  note. 

"SAKIYEH" 

a  native  device  for  raising  waters  in  Egypt,  134. 

SALE  AND  ALIENATION  OP  EIGHTS 

alienation  of  rights  by  mechanics'  Uens,  1826. 

action  must  be  brought  to  foreclose  mechanics'  liens,  1828. 

at  sale  purchaser  acquires  all  the  rights  of  the  property  so  covered  by 
the  lien,  1827. 

foreclosure  sale  of  property  under  mechanics'  liens,  1827. 

covers  land  abandoned  as  well  as  ditch  and  canal,  1827. 

mechanics '  liens  take  the  precedence  when  over  mortgages,  1829. 

precedence  of  mechanics'  liens  over  mortgages,  1828. 

rule  in  Colorado,  1830. 

rule  of  the  Utah  Court,  1827. 

rule  of  the  Supreme  Court  of  the  United  States,  1827,  1830. 

to  what  property  mechanics'  liens  attach,  1826. 
alienation  of  rights  by  vendor's  liens,  1830. 

actions  to  enforce  vendor's  liens,  1830. 

nature  of  vendor's  liens,  1830. 

rights  may  be  sold  separate  and  apart  to  execution,  1831. 

rule  in  Colorado  where  deed  did  not  purport  to  convey  water  right, 
1831. 

rule  in  Montana,  1831. 

sale  of  rights,  ditches,  and  works  by  execution  sale,  1831. 

such  a  sale  is  an  involuntary  one  and  the  deed  must  be  strictly  con- 
strued, 1831. 

water  rights  appurtenant  to  homestead  can  not  be  sold,  1832. 

water  rights  exempt  from  execution  can  not  be  sold  therein,  1832. 

where  land  is  not  exempt  from  execution  water  rights  may  be  sold 
under  execution,  1832. 
alienation  of  water  rights,  ditches,  and  other  works  by  means  of  mortgages, 
1822-1830. 

after  acquired  water  rights  as  affected  by  mortgages,  1823. 
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SALE  AND  ALIENATION  OF  niGKTa— (Continued) 

after  acquired  water  rights  pass  with  the  title  and  possession  of  the 
land,  1824. 

apt  terms  should  be  expressed  in  the  mortgage  to  cover  after  acquired 
rights,  1824. 

as  to  what  rights  pass  depends  on  the. terms  expressed  in  the  mortgage, 
1823. 

by  the  delivery  of  the  sherifE's  deed  the  property  passes  to  the  pur- 
chaser, 1823. 

ditches  may  be  mortgaged  separate  and  apart  from  the  water  right, 
1822. 

foreclosure  of  mortgage  on  water  rights,  1822. 

mortgage  upon  ditch  not  completed  covers  the  whole  work  when  com- 
pleted, 1824. 

precedence  of  mechanics'  liens  over  mortgages,  1828. 

property  claimed  as  after  acquired  property  must  be  owned  by  the 
mortgager,  1825. 

purchaser  of  mortgaged  property  bound  by  previous  contract,  1825. 

rule  in  Colorado,  1825. 

rule  of  the  Supreme  Court  of  the  United  States,  1825. 

rules  are  the  same  in  as  those  which  govern  the  mortgaging  of  other 
real  property,  1823. 

water  right  may  be  mortgaged  separate  and  apart  from  ditch,  1822. 
by  municipalities,  2597. 

general  rule  city  has  no  power  to  sell  its  water  rights,  2597. 

power  to  exchange  water  not  included  in  the  prohibition  of  sale,  2598, 
2599. 

rule  in  Utah,  2597,  2598. 
changes  which  purchaser  may  make  where  right  is  by  appropriation,  1845. 

amount  of  water  consumed  must  not  be  greater  for  the  new  than  for 
the  old  use,  1845. 

any  change  may  be  made  if  rights  of  others  are  not  injured,  1845. 

if  others  are  injured  change  can  not  be  made,  1845. 

purchaser  may  make  the  same  changes  that  the  original  appropriator 
may  make,  1845. 
construction  of  deeds  of  conveyances,  1770. 

if   language   of   deed   is   ambiguous,   circumstances   surrounding   the 
making  of  the  grant  may  be  considered,  1770. 

in  case  of  mutual  mistake  or  fraud,  rights  of  respective  parties  may 
be  determined  in  an  action,  1770. 

terms  of  deed  must  govern  as  to  the  amount  of  water  conveyed,  1770. 
formalities  necessary  for  the  transfer  of  a  water  right,  1767-1770. 

all  the  formalities  required  by  the  sale  or  transfer  of  other  real  prop- 
erty should  be  followed,  1767. 
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SALE  AND  ALIENATION  OF  EIGHTS— (Continued) 

contract  for  the  conveyance  of  a  water  right  is  within  the  statute  of 

frauds,  1768. 
contract  for  the  conveyance  of  a  water  right  must  be  in  writing,  1767. 
deed  of  conveyance  must  be  acknowledged,  1768. 
deed  of  conveyance  must  beiirecorded,  1768. 
early  loose  methods  by  which  water  rights  were  sold  and  transferred, 

1769. 
necessity  for  seal  has  been  abolished  in  most  jurisdictions,  1768. 
notice  to  the  public  can  only  be  given  by  recorded  deed,  1769. 
rule  in  Montana  where  deed  was  not  recorded,  1768. 
sale  of  water  right  is  completed  upon  delivery  of  deed,  1769. 
statutes  of  many  States  require  that  all  claims  should  be  recorded  in 

some  public  office,  usually  the  State  Engineer's,  1769. 
such  sales  come  within  the  statute  Of  frauds,  1767. 
tendency  in  all  States  requires  that  transfers  should  be  executed  in 

more  formal  manner  and  deed  should  be  recorded,  1769. 
water  right  is  real  property,  therefore  sale  must  be  made  by  deed,  1767. 
where  distinction  between  sealed  and  unsealed  instruments  exists  the 

seal  is  necessary,  1768. 
leasing  or  renting  water  rights  without  land — subject  discussed,  1834. 
California  ruling  criticised,  1836. 
Colorado  court  against  the  general  rule,  1835. 

lessor  entitled  only  to  such  water  as  is  actually  applied  to  some  bene- 
ficial use,  1835. 
rule  is  that  where  lessor  does  not  need  water  he  must  not  divert  it, 

1835. 
rule  in  Arizona,  1835. 
rule  in  Colorado,  1835. 
rule  in  Idaho,  1835. 
>>  rule  in  Oregon,  1835. 

leasing  water  rights  with  land,  1832. 

damages  for  the  failure  of  lessor  to  furnish  water,  1833. 

land  and  water  usually  both  leased  together,  1832. 

maxim  of  caveat  emptor  applies  when,  1833. 

very  common  practice  in  the  Western  States,  1832. 

water  rights  appurtenant  to  any  property  may  be  leased  with  such 

property,  1832. 
licensing  or  loaning  the  use  of  water  without  land,  1838. 

Colorado  statute  upon  the  subject  of  exchanging  and  the  loan  of 

water,  1839. 
"doubling  up"  of  water  or  rotation,  1839. 
exception  to  the  rule  in  times  of  great  scarcity,  1839. 
rights  of  subsequent  appropriators  must  not  be  included  in  attempting 

to  loan  water  rights^  1839. 
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SALE  AND  ALIENATION  OF  -RIGB.TS— {Continued) 

rule  of  the  Colorado  court  upon  the  exchange  and  the  loan  of  water, 

1840. 
water  right  can  not  be  loaned,  1838. 
mutual  water  corporations,  2669-2671. 

cases  where  the  pledgee  of  stock  is  compelled  to  pay  assessments,  2671. 
right  to  the  use  of  water  follows  the  title  to  the  shares  of  the  stock, 

2669. 
sale  may  be  by  transfer  of  shares  upon  the  books  of  the  company,  2669. 
stock  representing  water  rights  may  be  pledged,  2671. 
suit  in  equity  may  be  maintained  to  quiet  title  to  stock  and  water 

rights,  2670. 
when  shares  of  stock  are  held  to  be  appurtenances  to  land,  2666-2669. 
where  title  to  water  rights  is  represented  by  shares  of  stock,  different 

rule  prevails,  2669. 
parol  sale  of  water  rights,  1770-1779. 

during  early  period  it  was  held  that  transfer  was  not  within   the 

statute  of  frauds,  1771. 
early  rule  as  to  parol  sales,  1771. 
early  rule  as  to  parol  sale  of  mining,  claims,  1771. 
early  statutory  rule  in  Utah  as  to  water  right  being  personal  property 

at  the  option  of  the  owner,  1771. 
in  early  days  written  conveyance  was  held  to  be  necessary  where  actual 

possession  was  given,  1771. 
parol  sale  void  as  against  rights  of  subsequent  appropriators,  1771. 
possessory  estate  in  water  rights  has  been  elevated  to  the  dignity  of 

other  interests  in  realty,  1772. 
rule  in  Utah  as  to  agreements  involving  or  growing  out  of  trust  re- 
lations, 1772. 
with  the  exceptions  stated,  require  deed  in  writing  for  their  transfer, 

1772. 

(1)  where  transfer  is  made  by  parol  executed  contract  for  con- 

sideration, 1772. 

(2)  where  transferee  takes  right  as  actual  appropriation  by  diver- 

sion, 1772. 

(3)  where  water  right  is  considered  an  improvement  of  a  settler 

who  relinquishes  his  claim  before  patent,  1772. 

(4)  where  water  right  is  sold  with  land  as  an  appurtenance  with- 

out being  specifically  mentioned,  1772. 
parol  sale  of  water  rights  where  grantee  takes  as  an  appropriation  by 
diversion,  1775,  1999. 
as  to  third  parties,  transfer  by  parol  may  be  void,  1775. 
doctrine  of  relation  in  such  a  transfer  can  not  be  invoked,  1776. 
grantee  acquired  a  new  right  as  an  appropriator  by  actual  diversion, 
1776. 
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grantee  takes  right  for  what  it  is  worth,  1777. 
grantee  owned  parol  sale  and  can  not  taek  his  own  use  on  to  that  of 

his  grantor,  1777. 
grantor's  right  of  priority  is  lost  by  such  transfer,  1776. 
independent  parol  transfer*  of  water  right   may  be   made   between 

parties  if  grantee  takes  possession,  1775. 
parol  sale  works  an  abandonment  of  the  priority  of  right  to,  1777. 
priority  of  grantor's  appropriation  is  abandoned,  1776,  1999-2001. 
priority  of  right  dates  only  from  the  date  of  the  transfer,  1776. 
rule  in  California  as  to  priority,  1776. 
second  exception  to  the  general  rule,  1773. 
such  a  right  may  or  may  not  be  of  value,  1776. 
such  a  transfer  is  void  against  rights  of  subsequent  appropriators, 

the  inception  of  whose  rights  was  prior  to  the  date  of  the  transfer, 

1775. 
parol  sale  of  water  rights  with  other  improvements  upon  relinquishment  of 

claim,  1777. 
parol  sale  or  transfer  of  improvements  is  held  to  be  valid  and  to  in- 
clude the  water  rights,  1778. 
rule  in  Montana,  1778. 
settlers  permitted  to  sell  improvements  on  land  upon  relinquishment, 

1778. 
Eiieh  sale  may  be  made  by  squatters  or  settlers,  1778. 
third  exception  to  the  general  rule,  1777. 
water  right  in  such  a  case  is  usually  granted  with  the  possessory  right 

of  the  land,  1779. 
water  right  must  be  granted  with  other  improvements,  1779. 
water  rights  considered  improvements  of  settlers,  1778. 
sale  and  alienation  of  rights — ^miscellaneous  subjects: 
in  Utah,  3611. 

right  of  by  tenants  in  common,  2621. 
right  of  purchaser  to  change  use  upon,  1526-1636. 
statutory  provisions  for,  in  California,  3202. 
statutory  provisions  for,  in  Colorado,  3283. 
statutory  provisions  for,  in  Nebraska,  3432. 
transfer  of  water  rights  in  Kansas  as  appurtenances,  3385. 
water  rights  and  rights  of  way  may  be  sold  and  transferred  either 

together  or  separate,  1761. 
sale  and  transfer  of  riparian  rights,  1840-1845. 
as  between  parties  and  the  grant,  1840. 
between  parties  to  conveyance  granting  of  riparian  rights  is  binding, 

1841. 
distinction  between  nature  of  right  by  appropriation  and  riparian 

rights,  1840. 
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English  rule  upon  the  subject,  1843. 

no  greater  right  can  be  granted  than  the  riparian  proprietor  had,  1842. 
riparian  owner  may  also  reserve  all  or  a  part  of  his  riparian  rights, 

1840. 
riparian  owner  may  sell  his  riparian  rights  to  one  person  and  land  to 

another,  1842. 
riparian  proprietor  can  convey  any  one  or  all  of  his  riparian  rights, 

1841. 
riparian  proprietor  can  not  grant  rights  for  the  use  of  water  on  non- 

riparian  land,  1843. 
riparian  rights  may  be  condemned,  1840. 
riparian  rights  may  be  severed  from  the  land  to  which  they  are  a  part 

by  grant,  1840. 
rule  in  the  Eastern  States  upon  the  subject,  1843. 
rule  in  the  Western  States,  1843. 

such  a  sale  is  void  as  against  those  whose   riparian   rights  are  in- 
juriously affected,  1843. 
title  to  riparian  rights  may  be  acquired  by  prescription,  1840. 
when  grantee  of  riparian  rights  may  transfer  use  to  non-riparian  lands, 

1842. 
where  no  injury  is  had  such  a  change  may  be  made,  1844. 
Bale  of  ditches  and  other  works  and  easements  for  the  same,  1782-1785. 
construction  of  reservation  of  covenant  in  deed,  1783 : 

(1)  terms  of  instrument,  1783. 

(2)  if   instrument   is   ambiguous,   then    from    the   circumstances 

surrounding  its  execution,  1783. 
decree  as  to  a  ditch  right  does  not  necessarily  govern  the  water  right, 

1784. 
ditch,  canal,  or  other  structure  is  real  property,  1782. 
ditch  may  be  conveyed  reserving  water  right,  1783. 
easements  together  with  ditches  and  other  works  are  property  rights, 

1782. 
easements  together  with  ditches  and  other  works  are  the  subject  of 

sale  and  transfer,  1782. 
extent  of  servitude  is  determined  by  the  terms  of  the  grant  and  nature 

of  enjoyment  by  which  it  was  acquired,  1783. 
grant  of  a  ditch  does  not  include  a  water  right  formerly  used  through 

the  same,  1784. 
may  be  sold  separate  and  apart  from  land,  1783". 
may  be  sold  separate  from  water  rights  or  any  other  interest  in  land, 

1783. 
must  be  conveyed  by  instrument  in  writing,  1782. 
owner  of  an  interest  in  an  irrigation  ditch  can  sell  rights  in  same  only 

to  the  extent  of  his  interest,'  1784. 
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sale  of  main  ditch  will  not  pass  title  to  laterals,  1785. 

under  certain  conditions  ditch  may  be  appurtenance  to  land,  1784. 

water  right  and  ditch  may  be  condemned  separately,  1784. 

water  right  may  be  conveyed  reserving  ditch  and  easement  therefor, 

1783.  ^ 

sale  of  ditches  and  canals  when  appurtenant  to  land,  1820. 

ditch  may  be  sold  as  an  appurtenance  to  water  right  when,  1822. 
ditches  and  canals  and  easements  for  the  same  are  appurtenances  and 

exempt  from  execution,  1821. 
easements  over  the  lands  of  another  may  pass  as  appurtenances,  1820. 
sale  of  land  without  express  reservation  will  pass  title  of  grantor  in 

ditches  and  other  works  when,  1820. 
water  right  may  be  sold  as  an  appurtenance  to  a  ditch  when,  1822. 
when  land  is  sold  ' '  with  appurtenances, ' '  1820. 
sale  of  land  reserving  water  rights,  1780-1782. 

canal  may  be  sold  and  the  water  right  reserved,  1781. 
distinction  of  the  California  court  between  "reserved"  and  "excep- 
tion," 1780. 
grantor  deeding  the  water  right  without  reservation  has  no  right  to 

use  the  water  for  any  purpose,  1780. 
grantor  may  transfer  water  right  to  other  land,  1780. 
if  specified  in  deed  conveying  land,  water  right  may  be  reserved  by 

the  grantor,  1780. 
parol  reservation  of  stream  vrill  not  be  specifically  enforced,  1781. 
portion  of  water  right  can  not  be  reserved  when  system  is  sold,  1781. 
rule  as  to  transfer  of  abandoned  military  reservations  without  water 

right,  1781. 
rule  in  California,  1780. 
there  must  be  something  to  reserve,  1781. 
tract  of  land  may  be  granted  a  portion  of  the  water  right  reserved, 

1781. 
sale  of  land  subject  to  easement  for  ditches  and  canals,  1785. 

open  possession  and  use  is  sufficient  notice  to  the  purchaser,  1785. 

rule  in  Oregon,  1785. 

where  there  is  a  permanent  easement  for  ditch  constructed  thereon, 

grantee  takes  land  subject  to  rights  of  way,  1785. 
sale  of  part  of  right,  1836. 

any  portion  of  a  valid  right  may  be  sold,  1837. 

appropriator 's  extent  of  right  is  measured  by  the  amount  necessarily 

and  actually  applied,  1836. 
entire  right  may  be  sold,  1837. 

it  would  permit  fraud  to  allow  surplus  water  to  be  sold,  1838. 
no  more  than  is  required  for  purpose  of  appropriator  can  be  taken, 

1837. 


INDEX.  4457 

References  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  lU,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

SALE  AND  ALIENATION  OP  EIGHTS— (ContinMedf) 
rule  in  Wyoming,  1838. 
surplus  water  can  not  be  sold,  1836. 
surplus  water  in  excess  of  needs  can  not  be  sold,  1837. 
sale  of  water  after  diversion,  1846. 

distinction  between  tie  sale  of  the  right  and  use  of  the  water,  and 

the  water  itself,  1846. 
rule  in  early  California  case,  1846. 
water  diverted  into   ditches  and   canals,  etc.,  may   be  sold  as  other 

personal  property,  1846. 
sale  of  water  rights  as  appurtenances  to  land,  1786-1820. 

Act  of  the  legislature  of  Idaho  attempting  to  make  a  water  right  an 

inseparable  appurtenance  to  land,  1813. 
Act  of  the  Wyoming  legislature  attempting  to  make  a  water  right  an 

inseparable  appurtenance  to  land,  1813. 
as  to  whether  a  water  right  is  an  appurtenance  is  a  question  of  fact, 

1787. 
burden  of  proof  shifts  to  the  grantor,  1794. 
claimant  may  only  prove : 

(1)  that  the  grantor  at  the  time  of  the  transfer  was  the  owner 

of  the  rights  claimed,  1794. 

(2)  that  they  were  necessary  to  the  full  enjoyment  of  the  land 

conveyed,  1794. 
decision  of  the  Idaho  court  holding  that  a  water  right  can  not  be 

made  an  inseparable  appurtenance  to  land,  1815. 
decision  of  the  Supreme  Court  of  Wyoming  held  that  a  water  right 

can  not  be  made  an  inseparable  appurtenance,  1813. 
every  right  will  pass  which  is  necessary  to  the  complete  enjoyment  of 

the  property  conveyed,  1795. 
example  of  conveyances  without  the  word  ' '  appurtenances, ' '  1795. 
express  terms  of  deed  govern  when  right  is  mentioned,  1789. 
grant  of  "free  and  i         tual  use  of  water"  does  not  obligate  the 

grantor  to  perpetually  uear  and  pay  the  expenses,  1789. 
grantee  does  not  take  by  implication  additional  rights  to  those  de- 
scribed in  the  deed,  1789. 
grantor  may  not  limit  right  of  grantee  to  sell  the  water  right  separate 

and  apart  from  the  land,  1797. 
if  price  paid  for  the  land  was  reasonable  for  both  land  and  water  it  is 

competent  to  show  this  fact,  1795. 
incident  goes  with  the  principle  in,  1799. 
in  general,  1786. 
intent  of  parties  as  affecting  sale  of  water  rights  as  appurtenances, 

1790. 
intent  of  parties  when  deed  is  silent  as  affecting  sale  of  water  rights, 

1793. 
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intention  of  parties  to  convey  a  water  right  as  an  appurtenance  is  a  ques- 
tion of  fact :  1790,  1793.  ' 

(1)  from  express  terms  of  the  deed  transferring  the  land,  1790. 

(2)  when  the  deed  is  silent  from  presumption  that  arises  from 

the  facts  surrounSing  each  particular  case,  1790. 

land  may  be  sold  with  water  right  as  an  appurtenance  thereto,  1787. 

land  may  be  sold  and  the  appurtenant  water  right  may  be  reserved, 
1787. 

parol  sale  of  water  rights  as  appurtenances,  fourth  exception  to  the 
general  rule,  1786. 

presumption  arises  in  favor  of  grantee  when,  1794. 

provision  of  the  Eeclamation  Act  as  to  water  right  being  an  appur- 
tenance to  land,  1816. 

question  of  actual  consideration  paid   for  the  land   competent  and 
admissible  evidence,  1795. 

rule  adopted  by  the  Colorado  court,  1793. 

rule  as  applied  to  riparian  rights,  1800. 

rule  in  California  as  to  inducements  to  the  purchase  of  land,  1795. 

rule  in  Colorado  where  deed  is  silent,  1801,  1802. 

rule  in  States  where  the  statutory  or  short  form  deeds  are  used,  1798. 

rule  in  States  which  have  statutory  provisions,  1798. 

rule  in  Oregon  where  deed  is  silent,  1799. 

rule  where  land  is  subdivided,  1811. 

rule  where  the  water  right  is  acquired  under  doctrine  of  appropria- 
tion, 1800. 

sale  of  water  rights  as  appurtenances  to  land  when  specifically  men- 
tioned, 1789. 

sale  of  water  rights  when  included  in  the  word  "appurtenances," 
1796. 

sale   of   water  rights  when   not   described   or   included   in   the   word 
;  "appurtenances,"  1798. 

statutes  of  States  attempting  to  make  a  water  right  an  inseparable 
appurtenance,  1816. 

terms  of  written  instruments  as  expressed  can  not  be  altered  or  varied 
by  parol  testimony,  1790. 

there  is  no  end  to  the  ramification  in  the  conveyance  of  water  rights, 
1781. 

to  pass  title  to  the  water  right  with  land  where  deed  is  silent  water 
right  must  have  been  in  fact  an  appurtenance  to  the  land,  1799. 

water  right  can  not  be  an  inseparable  appurtenance  to  land,  1813. 
water  right  can  not  be  described  with  the  same  degree  of  accuracy 

as  can  land,  1791. 
water  right  is  not  an  inseparable  appurtenance  to  land,  1811. 
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water  right  may  be  sold  as  an  appurtenance  to  land  without  being 

mentioned  in  the  deed,  1787. 
water  rights  may  or  may  not  be  appurtenances  to  land,  1786. 
water  rights  may  or  may  not  pass  with  deeds  conveying  land,  1787. 
water  right  should  not  be  an  inseparable  appurtenance  to  land,  1817. 
water  right  will   pass   with   word   "appurtenances,"    with   the   land, 

houses,  barns,  fences,  etc.,  1796. 
when  tract  of  land  is  transferred  and  deed  is  silent,  the  title  to  water 

rights  passes  to  the  grantee,  1798. 
when  water  rights  are  in  fact  appurtenances  to  land,  1803. 
where  word  ' '  appurtenances, ' '  or  words  of  similar  purport,  the  water 

right  passes  unless  there  is  a  specific  reservation  of  the  same,  1796. 
where  water  right  is  conveyed  with  land  which  is  not  an  inseparable 

appurtenance,  1797. 
where  water  is  used  for  irrigation,  1803. 
where  the  water  is  used  by  mills,  1809. 
where  the  water  is  used  for  mining,  1808. 
where  the  deed  is  silent,  in  order  for  the  water  right  not  to  pass  there 

must  be  a  reservation,  1800. 
whether  a  water  right  is  an  appurtenance  is  a  question  of  fact,  1803. 
which  water  rights  pass  "with  appurtenances"  is  a  question  of  fact, 

1797. 
whoever  grants  a  thing  is  supposed  to  grant  that  without  which  the 

grant  would  be  of  no  avail,  1799. 
word  ' '  appurtenance ' '  is  not  necessary  to  the  conveyance  of  easement 

of  water  right  in  certain  cases,  1799. 
written  instrument  often  uncertain  in  description,  1791. 
sale  of  water  rights  by  parol  executed  contract  for  a  consideration,  1773. 
court  of  equity  will  protect  such   rights  against  all  parties   having 

notice,  1775. 
first  exception  to  the  general  rule,  1773. 
grantor  can  not  revoke  such  a  contract,  177.3. 
is  valid  as  against  the  original  grantor  and  against  all  parties  having 

notice  thereof,  1773. 
open  continuous  user  of  the  water  gives  constructive  notice,  1774. 
parol  agreement  between  parties  as  to  amount  which  each  may  take 

from  the  stream,  if  acted  upon,  will  be  enforced  by  the  court,  1774. 
rule  in  Montana,  1775. 
rule  in  Oregon  as  to  parol  sale  of  land  and  appurtenant  water  right 

and  surrender  of  possession,  1773. 
sale  by  parol  executed  contract  for  a  consideration  to  be  within  the 

statute  of  frauds,  1773. 
such  contracts  should  be  for  a  consideration  and  should  be  executed, 

1774.. 
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sale  of  water  rights  or  transfer  of  stock  in  corporation,  1779,  2669-2671. 

may  be  sold  in  the  manner  provided  for  the  sale  or  transfer  of  per- 
sonal property,  1779,  2669. 

such  rights  may  be  pledged,  1779. 

tenant  in  common  may  sel^  his  interest  without  joining  with  his  co- 
tenants,  1779. 

water  rights  may  be  represented  by  shares  of  stock,  1779,  2670,  2671. 

where  stock  represents  water  rights  of  ditch  or  canal,  transfer  operates 
as  transfer  of  both,  1779. 

where  water  rights  are  represented  by  shares  of  stock  they  are  treated 
as  personal  property,  1779. 
sale  or  conveyance  of  water  rights — in  general,  1762-1767. 

attempted  sale  of  an  abandoned  right  passes  nothing  to  the  purchaser, 
1766. 

co-owner  of  a  water  right  can  convey  his  own  interest,  1765. 

exclusive  possessory  right  to  the  use  of  water  is  independent  property 
right  and  may  be  sold  and  transferred  by  an  independent  convey- 
ance or  together  with  ditch  or  canal,  1764. 

inchoate  or  unperfected  right  nmy  be  sold,  1765,  1766. 

may  be  sold  and  transferred  separate  and  apart  from  the  land  upon 
which  the  water  was  used,  1762. 

possessory  rights  of  public  domain  always  recognized  as  transferable, 
1763. 

purchaser  may  use  right  for  entirely  different  and  distinct  purposes, 
1762. 

purchaser  of  an  inchoate  right  must  complete  appropriation  within  a 
reasonable  time,  1765. 

purchaser  of  water  right  succeeds  to  the  right  of  priority,  1765. 

right  before  perfected  or  consummated  may  be  sold,  1765. 

rule  in  Colorado  as  to  purchase  of  inchoate  rights,  1765. 

rule  in  Utah  as  to  attempted  sale  of  abandoned  right,  1766. 

rule  in  Wyoming  as  to  sale  of  water  right,  1764. 

rule  of  the  Federal  Court  as  to  the  sale  of  possessory  rights,  1763. 

under  the  irrigation  or  water  codes  a  sale  may  be  made  of  a  permit 
to  appropriate  water,  1766. 

valid  transfer  of  a  water  right  preserves  priority  of  the  original 
appropriation,  1765. 

water  right  may  be  sold  separate  and  apart  from  the  ditch,  1763. 

water  right  may  be  sold  independent  of  land  for  the  irrigation  of 
which  the  water  was  appropriated,  1764. 

water  right  is  subject  to  sale  and  transfer  the  same  as  other  species 
of  property,  1762. 

where  purchaser  completes  appropriation  within  a  reasonable  time  his 
rights  relate  back  to  the  inception  of  the  title  of  his  grantor,  1766. 
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where  right  was  abandoned  or  forfeited  by  original  appropriator  all 

rights  revert  to  the  public,  1766. 
whole  or  portion  of  the  right  may  be  sold,  1762, 

SALE  OF  WATER 

(See  Sale  and  Alienation  or  Eights) 
sale  of  water  after  diversion,  1846,  1847. 
water  may  be  appropriated  for,  1208. 

SALES 

(See  Sale  and  Alienation  op  Eights;  Sale  or  Water) 
appropriator  may  sell  and  dispose  of  his  water  right,  1362,  1526. 
authorized  by  the  Beelamation  Act,  2278. 

ditch  or  water  right  may  be  sold  separate  and  apart  from  each  other,  1726. 
land  acquired,  when  not  needed  for  the  purpose  of  the  Eeclamation  Act, 
may  be  sold,  2278. 
all  money  from  the  sale  to  be  turned  into  the  Eeclamation  Fund,  2279. 
Secretary  authorized  to  give  property  deed,  2279. 

Secretary  of  the  Interior  may  cause  lands  with  improvements  to  be 
appraised  and  sold,  2279. 
land  owner  may  sell  land  and  reserve  right  of  way  for  ditch  and  canal, 

1726. 
of  permits  for  use  of  National  Forests  for  power  purposes,  1700. 
of  timber  and  stone  lands,  741. 

of  water  rights,  same  form  necessary  as  for  other  real  estate,  1331. 
public  and  private,  of  lands  by  the  United  States,  740. 
sale  of  ditch  may  carry  with  it  water  right  as  an  appurtenance,  1726. 

SALT  MINES 

(See  Mines;  Pollution  of  Waters) 
pollution  of  water  by,  2057. 

SAND  AND  GBAVEL 

right  of  riparian  owner  to,  949. 

SASKATCHEWAN  AND  ALBEETA  PEOVINCES 
(See  Canada) 
Irrigation  Act  of,  295-331. 

operations  of  Canadian  Pacific  Eailroad  Company  in,  284-293, 
particular  features  of,  283. 

SAWDUST 

(See  Sawmills)  ,i 

water  may  be  polluted  from,  2046,  2053,  2054. 
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SAWMILLS 
(See  Sawdust) 
pollution  of  waters  by,  2053,  2054. 

deposit  of  sawdust  discolors  water  and  gives  it  an  offensive  odor,  2053. 

live  stock  refuse  to  drink  water  polluted  by  sawdust,  2053. 

pollution  of  water  by  sawdust  is  a  nuisance,  2054. 

sawdust  also  tends  to  clog  up  the  ditches  and  canals,  2054. 

water  polluted  by  sawdust  is  unfit  for  domestic  purposes,  2053. 
water  may  be  appropriated  for  use  by,  1194. 
water  may  be  polluted  from  the  discharge  of  sawdust  from,  2046,  2053. 

SCHOOL  LANDS 

donations  of  lands  in  aid  of,  728. 
lands  in  lieu  of,  729. 

SCHOOLS 

(See  School  Lands) 
on  forest  reservations,  713. 

"SCIENTIFIC  DEY  PAEMING" 
(See  Dry  Farming) 
Desert  Land  Law,  2379. 

dry  farming  methods,  2379. 
definition  of  dry  farming,  2379. 

SCIENTIFIC  INVESTIGATIONS 

as  to  percolating  waters,  2153,  2163,  2170,  2186. 

percolating  waters  tributary  to  surface  waters,  2163. 

percolating  waters  tributary  to  underground  reservoirs  or  catchment 

basins,  2170. 
placing  diffused  percolating  waters  in  different  classes,  2152,  2153. 
as  to  the  need  of  conservation  of  waters  of  artesian  wells,  2128. 
decrees,  owing  to,  may  be  rendered  with  an  approximation  to  substantial 

accuracy,  2816. 
have  made  known  movements  of  subterranean  waters,  2090. 
movement  of  underground  water  determined  by,  2091. 
relating  to  dry  farming,  2379. 
tending  toward  economical  use  of  water,  1591. 

SEA 

bank  of  stream  ripa,  or  bank,  distinguished  from  litus,  or  shore,  475. 

Caspian  Sea  as  a  part  of  the,  474. 

classified,  466. 

"floods,"  "strand,"  "beach,"  "waste,"  and  "tide  lands"  synonymous 

with  "shore,"  475. 
jurisdiction  over,  474. 
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SEA — (Continued) 

Mediterranean  Sea  as  a  part  of  the,  474. 
shore  of,  475. 

SEAL 

(See  Sale  and  Alienation  or  Rights) 
necessity  for  has  been  abolished  in  some  States,  1768. 

" SECOND AEY  EASEMENTS" 
(See  Easements) 
definition  of,  1750. 
right  to  enjoy  main  easement,  1750,  1753,  1754. 

SECOND-FOOT 

(See  Measurement  of  Water) 
adopted  by  the  legislatures  of  the  majority  of  the  States,  1581. 
adopted  by  the  Government  Beelamation  Service,  1581. 
basis  for  the  division  of  shares  in  mutual  corporations  may  be  based  upon 

the,  2664. 
defined  and  described,  1580. 

is  adapted  to  large  as  well  as  small  volumes  of  water,  1580. 
is  definite  and  exact  method  of  measuring  water,  1580. 
its  use  as  the  unit  of  flow,  1580. 
of  what  it  consists,  1580. 

SECRETARY  OP  AGRICULTURE 

divided  jurisdiction  between,  and  Secretary  of  the  Interior  over  National 

Forests,  1709. 
has  fuU  power  to  make  rules  and  regulations  governing  use  of  National 

Forests,  1712. 
invested  with  jurisdiction  over  temporary  use  of  National  Forests,  1712. 
present  authority  over  National  Forests,  718. 
Secretary  of  Agriculture  has  jurisdiction  to  pass  on  aU  applications  for 

permission  to  use  lands  in  National  Forests  where  such  use  is  of  a 

temporary  character,  1709. 
Secretary  of  the  Interior  retains  jurisdiction  over  all  applications  which 

amount  to  an  easement  running  with  the  land,  1709. 
special  licenses  by,  for  rights  of  way  for  grazing  privileges  and  use  of 

timber,  1712. 

SECRETARY  OF  THE  INTERIOR 

Carey  Law — powers  and  duties  of  Secretary  under,  2388. 
power  of  Secretary  to  make  temporary  withdrawals,  2392. 
regulations  by  the  Secretary,  2399-2405. 
text  of  the  Carey  Act,  2388. 
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SECEETAEY  OF  THE  INTBRIOE— (CoJiWJwed) 

powers  and  duties  of,  under  the  National  Beclamation  Act,  2234. 
action  of  Secretary  after  passage  of  the  original  Act,  2274. 
articles  of  incorporation  of  water  users'  association  must  be  acceptable 

to  the  Secretary,  2321. 
authorities  to  alter  the  levels  of  certain  lakeSj  2263. 
authority  as  to  Indian  resections,  2255-2262. 
authority  as  to  military  reservations,  2262. 
authority  as  to  the  construction  of  the  Bio  Grande  Dam,  2262. 
authority  as  to  townsites,  2264-2267. 

authority  of  the  Secretary  to  withdraw  public  notices,  2281. 
authority  relating  to  reservations  in  New  Mexico  and  Arizona,  2273. 
authority  to  fix  farm  unit,  2268. 

contracts  between  the  water  users'  association  and  the  Secretary,  2321. 
contracts  by  Secretary  for  the  construction  of  works,  2292. 
disposal  of  lands  not  needed  for  a  time  by  the  Secretary,  2298. 
duty  of  Secretary  to  construct  works,  2292. 
duty  to  give  public  notice,  2234. 
duty  to  make  withdrawals  of  land,  2234. 
full  text  of  the  Act  conferring  powers  and  duties,  2250. 
leaves  of  absence  of  settlers  granted  by  Secretary  when,  2278. 
limitations  of  power  conferred  by  the  Beclamation  Fund  Act  of  June 

25,  1910,  2275. 
organization  of  water  users'  association  must  be  acceptable  to  the 

Secretary,  2320. 
power  of  Secretary  to  acquire  rights  of  way  for  Government  use,  2288. 
power  of  Secretary  to  acquire  water  rights,  2290. 
power  of  the  Secretary  to  contract  for  impounding,  storing,  and  earr 

riage  of  water,  and  to  co-operate  with  other  projects,  2279. 
power  of  the  Secretary  to  withdraw  and  restore  lands  for  the  purpose 

of  the  Act,  2282. 
public  notices  authorized   by   Secretary   for   applications   for   water 

rights,  2310. 
regulations  for  the  operation  and  control  of  works  to  be  made  by  the 

Secretary,  2295. 
rules  and  regulations  promulgated  by  Secretary  for  final  proof,  2304. 
sale  of  lands  acquired  when  not  needed,  2278. 
Secretary  of  the  Interior — miscellaneous  subjects: 
authority  over  forest  reservations,  706,  708. 
can  not  inquire  into  the  merits  of  protests  against  the  construction  of 

reservoirs,  1474. 
construction  of  treaty  of  May  21,  1906,  in  connection  with  the  right 

to  make  withdrawals  from  the  operation  of  the  Bight  of  Way  Act 

of  March  3,  1891,  2207. 
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SECEETAET  OF  THE  INTERIOR— (Co?ittn«ed) 

divided  jurisdiction  between,  and  the  Secretary  of  Agriculture  oyer 

National  Forests,  1709. 
instructed  under  the  National  Reclamation  Act  to  develop  waters  of 

artesian  basins,  2122. 
permit  from,  does  not  grant  right  of  way  over  private  land,  1723. 
present  authority  over  National  Forests,  718. 
Secretary  of  Agriculture  has  jurisdiction  to  pass  on  all  applications 

for  permission  to  use  lands  under  National  Forests  where  such  use 

is  of  a  temporary  character,  1709. 
Secretary  of   the   Interior   retains   jurisdiction   over   all   applications 

which  amount  to  an  easement  running  with  the  land,  1709. 
Secretary  of  the  Interior  supervising  head  of  the  Reclamation  Service, 

2318. 
use  of  Reclamation  Fund  by  the  Secretary,  2295-2298. 

SEEPAGE  RUN-OFF 

influence  of  forests  upon,  82. 

SEEPAGE  WATER 

damages  from,  3088-3090. 

eoistruetion  of  "sweat  ditches"  to  take  care  of  seepage,  3089. 
damages  from  seepage  caused  by  the  irrigation  of  upper  lands,  3089. 
duty  devolves  upon  owner  to  construct  works  so  that  water  will  not 

seep  or  percolate  therefrom,  3088. 
duty  of  ditch  and  canal  companies  to  take  care  of  their  own  seepage, 

3088. 
negligence  is  the  gist  of  such  actions,  3089. 

owner  is  held  not  to  be  the  insurer  against  all  damages  incurred,  3088. 
rule  in  the  Colorado  court  as  to  seepage,  3090. 
seepage  of  water  from  ditches  and  canals  is  one  method  of  its  escape, 

3088. 
when  upper  land  owner  liable  for  damages  from  irrigation,  3089. 
general  characteristics  of,  2189. 

comes  under  the  fourth  class  of  percolating  waters,  2189. 
seepage  waters  below  irrigation  canals  and  fields  irrigated,  2189. 
seepage  waters  have  a  more  restricted  meaning  than  have  percolating 

waters,  2189. 
source  of  seepage  waters,  2189,  2190. 

terms  "seepage  waters"  and  "percolating  waters"  are  frequently 
used  interchangeably,  2189. 
rights  to,  2190. 

Acts  of  the  legislatures  relative  to  rights  to  seepage  water,  2190. 
one  temporarily  using  the  seepage  has  no  recourse  against  cutting  off 
the  same,  2190. 
280^-Kinn.  on  Irr. 
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SEEPAGE  WATER— (Continued) 

open  diteh  may  be  changed  to  a  cement  conduit  or  pipe  line,  2190. 
original  owner  of  the  water  may  change  his  place  and  manner  of  lae, 

thereby  cutting  off  seepage,  2190. 
prescriptive  right  can  not  be  acquired  to  seepage  water,  2191. 
rule  in  California  as  to  seepage  water,  2191. 
rule  in  Colorado  as  to  seepage  water,  2190. 
rule  in  Utah  as  to  seepage  water,  2191. 
seepage  water  can  not  be  compelled  to  be  kept  up,  2190. 
such  waters  are  treated  as  waste  or  escaped  waters,  2190. 
user  takes  his  chance  that  the  supply  will  be  kept  up,  2190. 
seepage  water — miscellaneous  subjects: 

as  applied  particularly  to  water  seeping  below  irrigated  fields,  36. 

beneficial  and  injurious  effects  of,  38. 

definitions  and  description,  35,  2151,  2189. 

effects  of,  37. 

effects  of  upon  alkali,  38. 

how  moves,  37. 

may  be  appropriated  when,  1147. 

method  of  preventing  waste  by,  1454. 

natural  loss  of  water  in  transit,  1601. 

occasioning  bogs,  511. 

right  to,  in  Oregon,  3518. 

statutory  right  to,  in  Colorado,  3265. 

term  "seepage  water"  is  often  applied  to  percolating  water,  2151. 

SELECTION  OP  LANDS 
(See  Caret  Law) 
under  the  Carey  Law,  2392,  2408. 

application  to  State  Board  for  selection,  2408. 
temporary  withdrawal  for  the  purpose  of  selection,  2392. 

SEMI-AEID  REGION 

extent  of,  in  the  United  States,  399. 
of  the  United  States,  398. 
population  of,  400. 

SERVITUDES  UPON  LANDS 
(See  Easements) 
defined  by  California  statute,  3201. 

statutory  provisions  for  the  sale,  3202. 

SE808TRIS 

construction  of  irrigation  canals  by,  105. 
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SETTLEMENT  OF  DISPUTES 

(See  Adjudication  of  Eights  in  Equity;  Adjudication  or  Eights,  Statu- 
tory) 
between  appropriators,  1631,  1632. 
between  water  users  by  parol  agreement,  1774. 
contracts  against  settlement  are  void,  1630, 
in  British  Columbia,  371. 

SETTLEBS 

settlers — miscellaneous  subjects : 

abandonment  of  claim  of,  works  an  abandonment  of  water  right,  1986. 

at  an  early  day,  had  little  knowledge  as  to  economical  use  of  water, 
1541. 

character  of  early,  in  California,  1039. 

disappointed  by  failure  of  projects,  12. 

doctrine  of  relation  as  applied  between,  and  appropriators,  1307. 

doctrine  of  relation  as  applied  to  rights  of,  1304. 

inducements  held  out  to,  by  companies  to  settle  on  lands,  2474,  2475. 

may  have  riparian  rights  without  title,  811. 

may  increase  quantity,  year  by  year,  1568. 

may  sell  lands  including  water  rights  by  parol  sale  upon  relinquish- 
ments, 1772. 

owners  of  inchoate  rights,  may  protect  lands  from  trespass  for  the  pur- 
pose of  constructing  ditches  and  canals,  1724. 

policy  of  the  Federal  Government  is  to  favor,  751. 

protection  of  the  rights  of  all  hona  fide,  751. 

"reasonable  dUigence"  is  a  relative  term,  1277. 

result  to  lands  of,  by  the  wasting  of  water,  1542. 

right  of,  to  change  place  of  use  of  water  for  irrigation,  1817. 

rights  of,  to  compensation  for  lands  taken  under  eminent  domain,  1942. 

rights  on  meandered  streams,  778. 

rights  on  navigable  streams,  779. 

right  to  appropriate  water  for  future  use,  1567. 

rule  in  Washington,  1727. 

rule  of  reasonable  diligence  for  future  use  by,  1278. 

section  2288  of  the  revised  statutes  provides  that  right  of  way  by  set- 
tlers for  canals,  reservoirs  or  ditches  may  be  granted,  1727. 

selection  of  lands  in  lieu  of  those  in  forest  reservations,  713. 

take  between  meandered  lines  on  non-navigable  streams,  779. 

used  wasteful  methods  in  the  diversion  and  use  of  water,  1542. 

within  forest  reservations,  712. 
under  the  Carey  Act  proposition — rights  and  duties  of,  2385,  2414-2416. 

assignment  of  entries  by  settlers,  2415. 

character  of  house  that  must  be  constructed  by  settlers,  2415. 

duty  to  occupy,  improve,  and  cultivate  the  land,  2385,  2414. 

grounds  for  forfeiture  of  entries,  2414. 
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SETTLERS—  ( Continued) 

lands  can  be  disposed  of  only  to  actual  settlers,  2416. 

leave  of  absence  of  settlers,  2415. 

liens  on  lands  of  settlers  for  water  rights,  2417. 

provisions  for  final  proof  of  entry,  2414. 

settler  must  actually  irrigat%and  cultivate  not  less  than  one-eighth  of 
the  entry,  2414. 

State  shall  issue  its  patent  for  the  land  to  the  settler,  2414. 
under  Desert  Land  Acts,  2354-2378. 

acts  tending  toward  reclamation,  2363. 

actual  reclamation  necessary,  2366. 

annual  proof  of  reclamation,  2363. 

citizenship,  2359. 

contests  as  to  such  entries,  2387. 

entryman  must  acquire  a  water  right,  2362. 

essentials  for  acquiring  land  under  the  Desert  Land  Laws,  2358. 

final  proof  of  reclamation,  2366-2371. 

lands  must  be  desert  land,  2360. 

land  must  be  in  compact  form,  2357. 

payment  for  the  land,  2371-2373. 

quantity  of  laud  which  may  be  entered,  2357. 

relinquishment  of  such  entries,  2387. 
under  National  Reclamation  Act: 

action  on  final  proof  on  entries,  2307,  2308. 

entries  to  be  made  under  the  Homestead  Law,  2301. 

final  proof  of  entries,  2804-2307. 

opening  of  lands  to  entry,  2301. 

SEVERAL  TORT  FEASORS 
(See  ToET  Feasobs) 
actions  for  damages  against,  3103,  3105-3108. 

rule  in  Montana  as  to  actions  for  damages  against,  3108. 

SEWAGE 

pollution  from  sewage,  2048-2052,  2067. 

burden  of  proof  is  upon  the  party  alleging  that  a  nuisance  has  been 

committed,  2051. 
discharge  of  sewage  into  streams  by  private  parties,  2050. 
injurious  effects,  2048. 
in  the  older  and  more  thickly  settled  communities,  conditions  are  the 

worst,  2048. 
involves  many  intricate  questions,  2049. 
legislative  enactment  can  add  no  rights,  2050. 
most  common  method  of  the  pollution  of  waters,  2048. 
municipalities  are  subject  to  the  same  restrictions  as  other  riparian 

owners  in  the  disposition  of  filth  in  the  streams,  2049. 
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SEWAGE—  ( Continued) 

municipalities  have  the  same  rights  as  individuals,  2049. 

opinion  in  Missouri  v.  Illinois,  2051. 

pollutes  the  water  to  such  an  extent  that  it  is  absolutely  worthless  for 
drinking  and  domestic  purposes,  2045. 

rule  in  Connecticut,  2051. 

sevrage  may  be  discharged  into  running  waters  provided  it  does  no  in- 
jury, 2049. 

subject  has  occupied  the  attention  of  scientists,  legislative  bodies,  and 
the  courts  for  many  centuries,  2048. 

to  permit  discharge  of  sewage  into  streams  would  be  taking  private 
property  without  due  process  of  law  and  without  just  compensation, 
2051. 

weight  of  authority  against  the  discharge  of  sewage  into  streams, 
2049. 
use  of  in  Italy,  234-237. 

"SHADUF  OE  SHADOOF" 

method  of  irrigation  by,  46,  134. 

SHALEB,  PEOFESSOE 

opinion  as  to  preservation  of  navigation,  20. 

SHOEE 

(See  Banks) 
distinguished  from  banks,  494. 
strictly  applicable  only  to  title  ways,  494. 

SIAM 

modern  irrigation  in,  268. 

SICILY 

irrigation  introduced  by  the  Moors  in,  110,  124. 
modern  irrigation  in,  270. 

SICKNESS 
(See  Illness) 
measure  of  damages  caused  by,  from  the  pollution  of  water,  2082. 

SILENCE 

(See  Estoppel) 
works  an  estoppel  when,  2037-2040. 

authorities  not  quite  harmonious,  2037. 

silence  not  amounting  to  consent  will  not  work  an  estoppel,  2037. 
unless  silence  can  be  construed  to  an  acquiescence,  estoppel  will  not 
■be  worked,  2037. 
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SILT 

(See  Pollution) 
no  silt  in  artesian  waters,  2125. 
water  for  irrigation  may  contain  large  quantities  of,  2045. 

SIRHIND  CANAL  », 

(See  India) 
area  irrigated  under,  167. 
eoet  and  description  of,  167. 
net  profit  of,  170. 

SLOUGHS 

are  arms  of  rivers  a  part  of  the  main  channel,  513. 

as  defined  by  the  California  court,  514. 

as  defined  by  the  Oregon  court,  514. 

as  natural  water  courses,  513. 

defined,  513. 

formation  of,  513. 

may  be  natural  water  courses,  513. 

waters  of  may  be  appropriated,-  1142. 

SMALL  LAKES 
(See  Lakes) 
distinguished  from  bogs  or  marshes,  480. 
distinguished  from  large  lakes,  480. 
distinguished  from  water  courses,  480. 

SMALL  LAKES  AND  PONDS 

classified,  466,  471. 

» 
SOIL 

annual  loss  to  the  people  of  the  United  States  through  the  soil  wash,  22. 

irrigation  as  a  conserver  of,  22. 

ownership  of,  and  water  distinguished,  689. 

President  Boosevelt's  Memphis  speech,  as  to  conservation  of,  22. 

storage  of  waters  conserves,  24. 

SOUTH  AFRICA 

criminal  provisions  under  the  Act  of  1906,  218. 
expropriation  of  land  and  acquisition  of  servitudes  in,  215. 
government  of  the  Cape  of  Good  Hope,  206. 
Irrigation  Act  of  1906,  208-211. 
"Irrigation  District  Boards"  in,  212. 
irrigation  and  irrigation  projects  of,  206. 
irrigation  loans,  subsidies,  and  grants  in,  216. 
lands  of,  206. 
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SOUTH  AFUIOA— (Continued) 

lessons  to  be  learned  from  the  colony  of  Cape  of  Good  Hope,  219. 

modern  irrigation  in,  205-219. 

operations  under  the  English,  207. 

particular  features  of  the  country,  205. 

riparian  rights  upheld  in,  209. 

river  boards  of,  211. 

river  districts  of,  211. 

under  Boer  rule  practically  no  irrigatioH  development,  207. 

utilization  of  streams  in,  210. 

water  supply  of,  205. 

water  courts  of,  213. 

SOUTH  AUSTRALIA 
(See  Austkalia) 
irrigation  projects  in,  191. 

SOUTH  CAROLINA 

as  a  rice  growing  State,  424. 
supplemental  irrigation  in,  45. 

SOUTH  DAKOTA 

criticism  of  the  South  Dakota  laws,  3563. 

adjudication  left  in  the  first  instance  to  the  courts,  3563. 
citizens  of  the  State  seem  satisfied  with  the  present  laws,  3563, 
irrigation  district  law  should  be  enacted,  3563. 
report  of  the  State  Engineer,  3563. 
very  little  adverse  criticism  can  be  made,  3563. 
water  code  similar  to  that  in  North  Dakota,  3563. 
irrigation  in  the  State,  3561. 

Carey  Act  accepted  in  1909,  3561. 

census  report  for  1910  relative  to  irrigation  in  the  State,  3561. 

in  the  Eastern  portion  great  need  of  reclamation  of  lands  by  drainage, 

3561. 
in  the  Western  portion,  irrigation  extensively  practiced,  3561. 
irrigation  district  laws  never  adopted,  3561. 
irrigation  used  as  an  adjunct  to  rainfall,  3561. 
National  Eeelamation  Act  projects,  3561. 
report  of  the  State  Engineer,  3561. 
situation  in  the  State,  peculiar,  3561. 

South  Dakota  can  not  be  classed  strictly  as  an  irrigation  State,  3561. 
State  has  not  yet  entered  into  the  period  of  storage  of  waters,  3561. 
particular  features  of  the  State,  3560,  3561. 
climate  of  the  State,  3561. 
greater  portion  of  the  State  lies  within  the  Great  Plains,  3560. 
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SOUTH  DAKOTA— (Continued) 

precipitation  and  rainfall  of  the  State,  3560. 
source  of  supply  of  water,  3560. 
South  Dakota — miscellaneous  subjects: 

charges  for  land  under  the  Carey  Act,  2414. 

climate  of,  as  compared  to  ftat  of  India,  183. 

Desert  Land  Law  applies  to,  2345. 

has  accepted  the  provisions  of  the  Carey  Act,  2406. 

has  common  law  and  doctrine  of  appropriation  regulating  waters,  872. 

has  doctrine  of  appropriation,  871,  1088. 

has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 

2842. 
irrigation  districts,  2524. 
part  of  the  Louisiana  Purchase,  672. 
prescriptive  perjod  for  the  acquisition  of  water  rights,  1851. 
riparian  rights  in,  3572,  3573. 
rule  as  to  change  of  use  of  water,  1534. 
rule  as  to  failure  to  furnish  water  to  settlers  under  the  Carey  Act, 

2413. 
rule  as  to  measure  of  damages  for  injuries  to  crops,  3140. 
rule  as  to  parties  plaintiff  in  statutory  adjudication  of  water  rights, 

2853. 

t 

rule  in,  as  to  natural  and  artificial  uses  of  water  at  common  law,  826. 
statute  on  non-user  of  water  working  a  forfeiture,  2023. 
supplemental  irrigation  in,  45. 
total  dedication  of  waters  by  the  statute,  653. 
use  and  value  of  artesian  waters  in,  2125. 
use  of  water  for  irrigation  in,  871. 
statutory  laws  relating  to  waters  and  water  rights,  3563-3572. 
adjudication  of  existing  rights  by  the  courts,  3566,  3567. 
administrative  officers,  3565. 

appropriation  must  be  by  application  to  the  State  Engineer,  3566. 
appropriation  of  water,  3565,  3566. 
artesian  weUs,  3569. 

board  of  water  commissioners — powers  and  duties  of,  3565. 
Carey  Act  in  South  Dakota,  3570. 
condemnation  proceedings,  3567,  3568. 
corporations  and  companies — ^powers  and  duties  of,  3568. 
corporations  for  sinking  artesian  weUs — ^regulation  of,  3569. 
criminal  statutes,  3571.  , 

distribution  of  water  from  artesian  wells,  3570. 
ditches  and  canals  and  rights  of  way  therefor,  3567,  3568. 
division  of  the  State,  3565. 

National  Beclamation  Act — ^provisions  in  aid  of,  3571. 
no  constitutional  provisions  relating  to  the  subject  of  waters,  3563- 
3573. 


INDEX.  4473 

Eeferences  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  in,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

SOUTH  DAKOTA— (Continued)  ■     " 

pollution  of  water,  3572. 

procedure  for  the  appropriation  of  flood  waters,  3566. 
procedure  in  the  adjudication  of  rights,  3566,  3567. 
reservoirs — construction  of,  3569. 
right  is  given  to  appropriate  flood  waters,  3566. 
riparian  rights  in  State,  3572,  3573. 

sinking  of  artesian  wells  by  townships — regulations  for,  3570. 
sinking  of  artesian  wells  by  counties — regulations  for,  3569,  3570. 
standard  of  measurement,  3567. 
water  code  of  the  State,  3564. 
water  masters — ^powers  and  duties  of,  3565. 
water  rates — to  be  determined  by  the  State  Engineer,  3567. 
water  rights  defined,  3563,  3564. 

SOVEEEIGNTY 

ownership  and  sovereignty  distinguished,  754. 

each  State  has  full  jurisdiction  over  the  lands  within  its  boundaries  as 

political  sovereign^  755. 
each  State  may  adopt  such  laws  governing  waters  within  its  boundaries 

as  it  sees  fit,  755. 
there  are  few  places  where  the  Government  is  both  proprietor  and 

political  sovereign,  755. 
title  of  the  unappropriated  waters  remains  in  the  United  States,  754. 
United  States  is  simply  the  proprietor  of  the  public  lands  within  the 
States,  755. 
right  of  eminent  domain  is  an  incident  of,  1901-1904. 

SPAIN 

aqueducts  in  Valencia  and  Catalonia,  255, 
ancient  irrigation  in,  113. 
claim  of  territory  by,  672. 
Eschriche,  upon  the  law  of,  256. 

Ferdinand  and  Isabella  recognized  a  policy  to  preserve  systems  of  irriga- 
tion in,  114. 
irrigation  encouraged  by  the  Moors  in,  110. 
irrigation  of  ancient  rulers  in,  255. 
law  upon  the  subject  of  waters,  255. 
modern  irrigation  in,  255-257. 
old  Moorish  laws  in,  257. 
question  of  cession  of  territory  by,  672. 
regulations  as  to  irrigation  by  the  Moors,  114,  124. 
supplemental  irrigation  in,  276. 

treaties  with — Floridas,  Philippines,  and  Porto  Eico,  673. 
water  wheels  in  operation  in,  255. 
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SPANIARDS 

first  to  practice  modern  irrigation  in  the  United  States,  400,  401. 
old  Spanish  missions  of,  401. 

practice  of  civil  law  in  the  early  settlements  of  the  United  States,  402. 
settlements  in  the  United  States  by,  401. 

SPANISH  * 

civil  law  brought  to  the  Southern  States  by  the,  982. 

Philippine  Islands — irrigation  practiced  under  thg  Spanish   system  and 
laws,  3536. 

SPANISH  GEANTS 
(See  Mexican  Geants) 
cession  took  subject  to,  677. 

SPANISH-PHILIPPINE  LAW 
subject  discussed,  3535-3545. 

SPANISH-POBTO  EICAN  LAWS 
subject  discussed,  3546-3559. 

SPECIFIC  PEEFOEMANCE 
(See  Contracts) 
actions  on  contracts  to  protect  rights,  3030-3033. 
equity  wiU  decree  specific  performance  of  valid  contracts,  2736,  2737,  3066. 

SPECULATION 

capacity  of  ditch  limited  to  the  appropriator's  rights  as  guarding  against, 

1557. 
to  permit  the  sale  of  surplus  water  would  permit,  and  fraud,  1838. 
water  can  not  be  appropriated  for,  1210. 

SPRINGS 

and  their  relation  to  water  courses,  511. 
are  usually  tributaries  to  water  courses,  507. 
percolating  waters  tributary  to,  2167-2169. 

American  courts  in  some  jurisdictions  have  refused  to  adopt  English 

rule,  2168. 
definition  of,   2167. 
springs  are  principal  source  of  water  supply  to  surface  rivers  and 

streams,  2167. 
under  English  rule,  waters  tributary  to  springs  belong  to  the  soil, 

2167. 
water  flowing  underground  to   springs  are  treated  as   subterranean 

waters,  2167. 
where  waters  of  springs  have  been  appropriated,  later  comers  can  not 
•  acquire  rights  to  percolating  waters  tributary  to  such  springs,  2168. 
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SPRINGS—  ( Continued) 

pollution  of  the  waters  by,  2044. 

pollution  of  waters  of,  2062. 

right  to  the  waters  of,  at  civil  law,  972. 

underground  streams  may  be  traced  by  means  of,  2118. 

waters  of,  before  reaching  the  surface  are  subterranean,  512. 

waters  of  may  be  appropriated,  1134. 

SPRINKLING  OF  STREETS 
(See  Municipal  Cokpobations) 
is  not  included  within  an  appropriation  of  water  for  domestic  purposes, 
2589. 

SQUATTERS 

forbidden  upon  National  Forests,  1696. 
right  to  appropriate  water,  1189. 

right  of  a  person  claiming  an  appropriation  can  not  be  tacked  to  that  of  a 
mere  squatter,  1779. 

STAMP  MILLS 

(See  Mills;  Pollution  or  Watebs) 
pollution  'of  water  by,  2056. 

STANDARD  OF  MEASUREMENT 
(See  Acee-Foot;  Measubembnt  or  Watee;  Minbb's  Inch;  Second-Foot) 
in  British  Columbia,  Canada,  334. 
in  the  Western  States: 

California,  3187. 

Colorado,  3274,  3275. 

Idaho,  3356. 

Kansas,  3385.  , 

Montana,  3409. 

Nebraska,  3426. 

Nevada,  3442. 

New  Mexico,  3472,  3473. 

North  Dakota,  3491. 

Oklahoma,  3501. 

South  Dakota,  3567. 

Utah,  3610. 

Washington,  3629. 

Wyoming,  3656,  3657. 
of  Saskatchewan,  Alberta,  Canada,  398. 
subject  discussed,  1572-1592. 
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STATE  BOAEDS 

(See  Boards;  Cabey  Act;  State  Conteol) 
under  the  Carey  Act,  2406. 

appUcatious  to  board  for  selection  of  lands,  2408. 

contracts  between  State  and  applicant  to  be  entered  into  by  board, 

2410.  « 

powers  vested  in  State  boards,  2406. 

STATE  CANALS  AND  EESEEVOIBS 

constitutionality  of  laws  providing  for,  generally  upheld,  1747. 
in  Colorado,  3287-3290. 

certificates  issued  to  persons  owning  lands  along  the  line,  3287. 

description  of  State  canals  and  reservoirs,  in  Colorado,  3288-3290. 

duty  of  State  Engineer  to  survey  and  locate  such  works,  3287. 

statutory  provisions  for  the  control  of  State  canals,  3287. 
law  in  Nebraska,  1746. 
regarded  as  internal  improvements,  1746. 
right  to  the  use  of  by  the  general  public,  1747. 
some  of  the  States  have  constructed,  1746. 

STATE  CONTBOL,  OB  LAW  OP  STATE  ADMINISTEATION 
annual  license  tax  under,  2466. 

all  Acts  providing  for  the  appropriation  and  use  of  waters  under  the 
laws  of  State  control  have  a  schedule  of  fees,  2466. 

annual  fee  or  license  tax  charged  in  Oregon,  2466. 

annual  license  tax  by  the  Federal  Government,  2466. 

California  Water  Power  Act  provides  for  an  annual  license  tax,  2466. 
appeal  under,  2464,  2465. 

in  Nevada  xo  appeal  allowed,  but  right  of  action  given,  2464. 

right  of  appeal  is  provided  in  most  States  over  decision  of  the  State 
Engineer  or  the  State  board,  2464. 
appropriation  of  water  under,  2448-2462. 

action  to  be  taken  upoli  application  to  appropriate,  2452. 

appropriation  by  actual  diversion  and  use,  2460. 

application  for  permit  to  appropriate,  2449. 

application  in  effect  a  mere  notice  of  appropriation,  2448. 

certificate  of  appropriation,  2457. 

construction  of  works  under  permit,  2454. 

consummation  of  an  appropriation,  2458. 

effect  of  application  for  permit  to  appropriate,  2449. 

effect  of  certificate  of  appropriation,  2458. 

effect  of  permit  to  appropriate,  2453. 

forfeiture  of  right  and  cancellation  of  permit,  2456. 

permit  to  appropriate,  2453. 

State  Engineer  must  approve  or  reject  application  to  appropriate, 
2453. 


INDEX.  4477 

References  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  III,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

STATE  CONTROL,  OR  LAW  OF  STATE  ADMINISTRATION— (ComtmMed) 
changes  which  may  be  made,  2467. 

changes  of  place  of  diversion,  2467. 

change  of  place  of  use,  2467. 

rule  in  Nebraska  as  to  making  change,  2467. 

special  proceedings  in  court  provided  in  Colorado,  2468. 

States  adopting  law  of  State  control  usually  have  provisions  for  mak- 
ing changes,  2467. 
criticism  of  the  laws  of,  2471. 

charges  of  favoritism  in  Wyoming,  2472. 

in  some  States  engineers  given,  in  effect,  judicial  powers,  2472. 

in  some  States  the  power  of  the  State  Engineer  almost  absolute,  2472. 

laws  of  State  control  modeled  somewhat  after  the  laws  of  Italy  and 
India,  2471. 

State  does  not  wait  for  controversies  to  arise,  2471. 

State  Engineer  holds  the  most  important  office,  2471. 

State  employs  its  own  agents  to  distribute  the  water,  2471. 

State  on  its  own  motion  ascertains  how  much  water  is  available  and 
who  the  claimants  are,  2471. 
distribution  of  the  water  under,  2447. 

general  supervision  comes  under  the  duties  of  the  State  Engineer,  2447. 

interference  of  water  codes  is  made  a  misdemeanor,  2448. 

large  discretionary  powers  vested  in  the  officers,  2448. 

officers  who  make  the  actual  division  are  the  water  commissioners, 
2448. 

States  adopting  laws  of  State  control  provide  for  the  distribution  of 
water  by  administrative  officers,  2447. 

statutes  of  all  States  prescribe  water  must  be  distributed  and  used 
without  waste,   2448. 

under  the  State  Engineer  comes  the  duties  of  the  division  engineer, 
2447. 
division  engineers  and  division  superintendents,  2443. 

in  Colorado,  law  has  provided  for  division  superintendents,  2443. 

in  Nebraska,  division  officers  still  "under  secretaries,"  2443. 

in  South  Dakota,  division  officers  still  water  commissioners,  2443. 

most  States  are  divided  into  two  or  more  divisions,  2443. 

officer  next  in  rank  to  the  State  Engineer  is  the  division  engineer  or 
division  superintendent,  2443. 

rule  in  Colorado  as  to  the  salary  of  division  superintendents,  2444. 

rule  in  Wyoming  as  to  power  of  division  superintendents,  2444. 

these  officers  have  more  direct  control  of  the  waters  of  the  respective 
divisions,  2443. 
existing  rights— determination  of,  2447,  2883-2903. 

one  of  the  features  of  laws  of  State  control  is  the  statutory  adjudica- 
tion or  determination  of  existing  rights,  2447. 
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STATE  CONTROL,  OE  LAW  OF  STATE  ADMINISTEATION— (Contmued) 
proceedings  do  not  always  follow  with  the  rule  of  equity  proceedings, 

2447. 
proceedings  entirely  covered  by  statute,  2447. 
two  methods  adopted  by  respective  statutes: 

(1)  adjudication  must^e  by  actions  brought  in  the  courts,  2447, 

2841-2882. 

(2)  determination  must  be  by  some  governing  board,  2447,  2883- 

2903. 
these  statutory  actions  on  proceedings  stand  in  a  class  by  themselves, 

2447. 
general  discussion  of  the  law  of  State  control,  2421-2423. 

acts  provide  for  dividing  the  States  into  divisions  over  which  there  is 

a  division  engineer,  2422. 
administration  of  laws  is  placed  in  the  hands  of  some  governing  board, 

2422. 
authority  of  the  State  Engineer,  2422. 
Congress  can  not  enforce  either  rule  upon  any  State,  2421. 
duties  of  water  commissioners,  water  masters,  under  assistants,  and 

supervisors,  2422. 
each  State  has  the  power  to  adopt  such  rules  governing  waters  as  it 

sees  fit,  2421. 
how  an  appropriation  may  be  instituted,  2422. 
niain  features  of  the  States  are  largely  alike,  2422. 
many  States  have  adopted  elaborate  irrigation  or  water  codes,  2421. 
State  may  abrogate  the  common  law  of  riparian  rights,  2421. 
State  may  adopt  the  Arid  Eegion  Doctrine  of  appropriation,  2421. 
State  may  adopt  both  systems  of  laws  governing  waters,  2421. 
States  which  have  adopted  the  laws  of  State  control: 

Colorado,  Idaho,  Nebraska,  Nevada,  North  Dakota,  Oklahoma,  Ore- 
gon, South  Dakota,  Utah,  New  Mexico,  and  Wyoming,  2422. 
three  main  objects  accomplished  by  the  Act:  2422. 

(1)  adjudication  or  determination  of  existing  rights,  2423. 

(2)  supervision  of  the  acquirement  of  new  rights,  2423. 

(3)  controlling  and  supervising  the  distribution  of  water,  2423. 
governing  boards,  2430. 

board  of  control  of  Wyoming,  2431. 

decisions  of  administrative  ofEicers  not  binding  upon  the  courts,  2463. 

in  some  States,  primary  administration  of  the  laws  of  State  control 

not  governing  boards,  2430. 
powers  and  duties  of,  2430,  2433. 
State  board  of  irrigation  of  Idaho,  2431. 
State  board  of  irrigation  of  Nebraska,  2432. 
State  board  of  irrigation  of  Nevada^  2433. 
State  board  of  water  commissioners  of  South  Dakota,  2433. 
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STATE  CONTEOL,  OE  LAW  OP  STATE  ADMINISTEATION— (CoJitmMed) 
in  Egypt,  as  compared  with  that  in  this  country,  156. 
officers  may  be  sued  in  their  ofleioial  capacity  under,  2465,  2466. 

action  for  injunction  will  Ue  against  a  water  commissioner,  2465. 
action  in  mandamus  will  lie  against  State  Engineer  when,  2465. 
rule  in  Idaho,  2466. 
power  of  the  legislature  of  State  to  regulate  the  use  of  water,  2428-2430. 
Colorado  rule  as  to  power  of  legislature,  2428. 
comes  within  the  police  power  of  the  State,  2428, 
definition  of  police  power,  2428. 

police  power  extends  to  what  classes  of  property,  2429. 
power  of  the  State  legislature  to  enact  laws  for  control  and  govern- 
ment of  waters  unquestioned,  2428. 
punishment  for  unlawful  interference  with  water  rights  comes  within 

the  police  powers  of  the  State,  2430. 
rule  of  the  Supreme  Court  of  the  United  States,  2428. 
rule  of  the  Supreme  Court  of  the  United  States  as  to  the  reason  for 

the  creation  of  such  statutes,  2430. 
use  of  water  in  the  arid  region  for  irrigation  is  a  public  Use,  2428. 
prorating  in  times  of  scarcity,  2468. 

authority  of  the  legislature' has  been  upheld  as  to  statutes  regulating, 

2469. 
rule  in  Colorado  for,  2468,  2469. 
rule  in  Washington,  2469. 
statutes  for,  2468. 

to  apply  only  in  cases  of  great  scarcity  of  water,  2469. 
State  constitutions  provide  for,  2423. 

California  constitution  simply  declares  use  of  all  water  appropriated 

for  sale,  rental,  or  distribution,  to  be  a,  public  use,  2423. 
Colorado  constitution  provides  that  the  water  from  natural  stream  is 

dedicated  to  the  use  of  the  people  of  the  State,  2424. 
constitutional  provisions  of  the  various  States  provide  for  the  law  of 

State  control,  2423,  2425. 
constitutions  of  all  the  States  declaring  the  water  to  be  property  of  the 

State  or  public,  provide  how  rights  to  the  same  may  be  acquired, 

2423-2425. 
constitutions  of  a  number  of  States  provide  for  the  enactment  of  laws 

of  State  control,  2423. 
Idaho  constitution  provides  the  use  of  all  water  appropriated  to  be  a 

public  use,  2424. 
Montana  constitution  provides  use  of  all  water  to'  be  a  public  use, 

2424. 
New  Mexican  constitution  provides  the  unappropriated  water  of  every 

stream  belongs  to  the  public,  2424. 
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STATE  CONTROL,  OR  LAW  OF  STATE  ADMINISTRATION— (Continuei^) 

North  Dakota  constitution  provides,  all  flowing  streams  shall  forever 
remain  property  of  the  State,  2425. 

Washington  constitution  provides,  the  use  of  the  waters  of  the  State 
shall  be  deemed  a  public  use,  2425. 

Wyoming  constitution  provides,  water  of  all  natural  streams,  etc.,  to 
be  the  property  of  the  State,  2425. 
State  Engineer,  2434-2443. 

California,  at  present  no  State  Engineer  in,  2435. 

Colorado,  duties  and  powers  of  the  State  Engineer  in,  2435. 

the  pioneer  State  in  providing  for  the  distribution  of  water  by 
public  officials,  2435. 

criticism  of  placing  great  power  in  the  hands  of  the  State  Engineer, 
2442. 

decisions  of  administrative  officers  not  binding  upon  the  courts,  2463. 

has  the  authority  to  refuse  applications  to  appropriate  in  certain  in- 
stances, 2441. 

his  duties  are  chiefly  with  the  question  of  waters,  2434. 

Idaho,  duties  and  powers  of  the  State  Engineer  in,  2436. 

include  judicial  powers  in  Nevada:,  2434. 

limited  to  hydrographic  surveys  in  Oregon,  2434. 

Montana,  duties  and  powers  of  the  State  Engineer  in,  2436. 

Nebraska,  duties  and  powers  of  the  State  Engineer  in,  2436. 

Nevada,  duties  and  powers  of  the  State  Engineer  in,  2437. 

New  Mexico,  duties  and  powers  of  the  State  Engineer  in,  2438. 

North  Dakota,  duties  and  powers  of  the  State  Engineer  in,  2438. 

office  of  State  Engineer  peculiar  to  the  Western  States,  2434. 

Oklahoma,  duties  and  powers  of  the  State  Engineer  in,  2439. 

Oregon,  duties  and  powers  of  the  State  Engineer  in,  2439. 

powers  and'duties  of,  2434-2441,  2463. 

powers  and  duties  vary  in  the  different  States,  2434,  2441, 

rule  in  Idaho  as  to  power  of  State  Engineer,  2442. 

rule  in  Nebraska  as  to  power  of  the  State  Engineer,  2442. 

rule  in  Utah  as  to  power  of  State  Engineer,  2443. 

rule  in  Wyoming  as  to  power  of  State  Engineer,  2442. 

situation  of  the  State  of  California  as  to  State  Engineer,  2434. 

South  Dakota,  duties  and  powers  of  the  State  Engineer  in,  2439. 

State  Engineer  has  full  control  of  the.  distribution  of  the  waters  of  the 
State, -2441. 

statutory  laws  as  to  State  control  generally  upheld,  2442. 

Utah,  duties  and  powers  of  the  State  Engineer  in,  2439. 

Washington,  there  is  no  State  Engineer,  2440. 

Wyoming,  duties  and  powers  of  State  Engineer  in,  2440. 
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STATE  CONTEOL,  OB  LAW  OF  STATE  ADMINISTEATION— (Continued) 
statutory  declarations  preliminary  to  laws  of  State  control,  2425-2428. 

Arizona :  waters  in  declared  to  be  public  and  applicable  to  beneficial 
purposes  as  provided,  2426. 

California:  all  water  is  the  property  of  the  people  of  the  State,  2426. 

Idaho:  all  waters  declared  to  be  the  property  of  the  State,  2426. 

Nebraska:  water  of  every  natural  stream  dedicated  to  the  use  of  the 
people,  subject  to  appropriation  as  provided,  2426. 

Nevada:  all  water  courses  belong  to  the  State,  subject  to  appropria- 
tion, 2426. 

New  Mexico:  all  natural  waters  belong  to  the  public,  subject  to  ap- 
propriation, 2426. 

North  Dakota :  all  waters  belong  to  the  public,  2426. 

Oklahoma:  unappropriated  waters  declared  to  be  the  property  of  the 
public,  subject  to  appropriation  as  provided,  2427. 

Oregon :  use  of  water  is  a  public  use,  2427. 

South  Dakota:  all  waters  belong  to  the  public,  subject  to  appropria- 
tion, 2427. 

statutes  of  many  States  have  preliminary  declarations  to  the  law  of 
State  control,  2425. 

Texas:  waters  are  declared  to  be  the  property  of  the  public,  2427. 

Utah:  water  of  all  streams  declared  to  be  the  property  of  the  public, 
subject  to  existing  rights,  2427. 

Washington:  right  to  the  use  of  water  may  be  acquired  by  appropria- 
tion, 2427. 
subject  discussed,  2420-2472. 

annual  license  tax,  2466. 

appeal  from  the  decision  of  officers,  2464. 

appropriation  by  actual  diversion  and  use,  2460. 

appropriation  of  water  under  the  law  of  State  control,  2448-2460. 

criticism  of  the  laws  of  State  control,  2471. 

decisions  of  administrative  officers  not  binding  upon  the  courts,  24G4. 

determination  of  existing  rights,  2447. 

distribution  of  the  water,  2447. 

division  engineers  and  division  superintendents,  2443. 

forfeiture  of  rights,  2456. 

governing  boards  under  the  law  of  State  control,  2430-2434. 

in  general,  2421. 

place  of  diversion  and  use,  how  changed,  2467. 

powers  of  officers  under  State  control,  2463. 

power  of  legislature  to  regulate  the  use  of  water,  2428-2430. 

relation  as  applied  to  the  laws  of  State  control,  2462. 

State  constitutions  providing  for  the  law  of  State  control,  2423-2428. 

State  control  officers  may  be  sued,  2465. 

State  Engineer  under  the  law  of  State  control,  2434-2443, 
281 — Kinn.  on  Irr. 
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STATE  CONTROL,  OE  LAW  OF  STATE  ADMINISTEATION— (Continued) 

statutes  for  piOTating  in  times  of  scarcity,  2468. 

vested  rights  can  not  be  impaired  by  procedure  under  the  laws  of 
State  control,  2470. 

water  commissioners,  water  masters,  under  assistants,  or  supervisors, 
2444-2446. 
vested  rights,  2470. 

can  not  be  impaired  by  procedure  under  the  laws  of  State  control,  2470. 

rule  by  the  Circuit  Court  of  Appeals  in  Idaho,  2470. 

rule  by  the  Supreme  Court  of  Idaho,  2471. 
water  commissioners,  water  masters,  under  assistants,  supervisors,  2444. 

begin  work  when  called  upon,  2446. 

Colorado,  districts  are  created  by  statute,  2445. 

compensation  is  a  sum  per  diem  fixed  by  statute,  2446. 

division  officers  vested  with  the  power  of  sheriffs  or  constables,  2445. 

duties  of  division  officers  to  divide  the  stream  in  accordance  with 
other  priorities,  2445. 

for  more  complete  control,  water  divisions  are  divided  into  water  dis- 
tricts, 2444. 

Idaho  and  Nevada  boards  are  given  power  to  divide  the  water  in 
"supervisions,"  2445. 

in  North  Dakota,  South  Dakota,  Oklahoma,  Utah,  State  Engineer 
creates  the  water  districts,  2445. 

in  Washington  each  county  is  an  irrigation  district,  2445. 

in  Wyomingj  board  of  control  creates  the  water  districts,  2445. 

must  be  equipped  with  knowledge  to  make  measurements  of  water, 
2445. 

Nebraska  State  board  of  irrigation  creates  districts,  2445. 

over  each  of  these  water  districts  law  provides  for  the  appointment  of 
"water  commissioners,"  "water  masters,"  "under  assistants,"  or 
"supervisors,"  2445. 

such  districts  have  no  connection  with  irrigation  districts  under  the 
"Wright  Law,"  2444. 

these  division  officers  are  subject  to  the  direction  of  the  division  en- 
gineer, 2445. 

they  are  in  the  nature  of  water  police,  2446. 

usually  paid  by  the  counties  of  their  respective  districts,  2446. 

STATE  ENGINEER 

(See  Laws  of  State  Contbol;  Appbofbxa.tion  ot  Water  TTndeb  Codes) 
powers  and  duties  under  law  of  State  control,  2433-2443. 
appeal  from  the  decision  of  the  State  Engineer,  2442. 
appeal  pending  in  Washington  for  the  creation  of  Stats  Engineer, 
2440. 
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STATE  ENGINEEE— (Cojitmwed) 

applications  for  appropriation  must  be  given  to  the  State  Engineer  in 

North  Dakota,  2438. 
applications  to  appropriate  must  be  made  to  the  State  Engineer  in 

New  Mexico,  2438. 
Colorado — pioneer  State  to  create  office  of  State  Engineer,  2435. 
duties  of  State  Engineer  in  Idaho,  2436. 
full  supervision  of  the  apportionment  of  water  given  in  New  Mexico, 

2438. 
Idaho — creation  of  the  office  of  State  Engineer,  2436. 
in  Colorado,  engineer  is  a  purely  administrative  officer,  2435,  3267. 
in  Colorado,  no  judicial  powers  given  engineer,  2435. 
in  Idaho,  at  the  head  of  the  State  board  of  irrigation,  2436,  3357. 
in  Nebraska,  all  powers  commonly  given  to  State  Engineers  are  given 

to  the  secretary  of  the  board,  2437,  2893. 
in  Nevada,  has  complete  control  of  the  water  supply,  including  judicial 

powers,  2434,  2891,  2893. 
in  Nevada,  he  has  the  general  supervision  of  the  distribution  of  waters, 

2437. 
in  Nevada,  he  is  given  great  powers,  2437,  2891,   2893,  3443-3448, 

3450,  3451. 
in  Oregon,  merely  gives  hydrographic  surveys,  2434,  3514. 
in  Wyoming,  State  Engineer  is  the  president  of  the  board  of  control, 

2441,  3649-3651. 
in  the  Western  States,  engineer  has  control  of  waters  flowing  in  their 

respective  boundaries,  2434. 
Montana — creation  of  the  office  of  State  Engineer,  2436,  3410. 
Montana — State  Engineer's  office  created  simply  in  connection  with 

the  Carey  Act,  2436,  3410. 
Nebraska' — secretary  of  state  board  of  irrigation,  commonly  called  the 

State  Engineer,  2436,  3425. 
Nevada — creation  of  the  office  of  State  Engineer,  2437. 
New  Mexico — creation  of  the  office  of  State  Engineer,  2438. 
no  right  of  appeal  from  decision  of  State  Engineer  in  Nevada,  2437, 

3448. 
no  State  Engineer  in  California,  2435,  3180. 
North  Dakota — creation  of  the  office  of  State  Engineer,  2438,  3487- 

3489. 
Oklahoma — no  State  Engineer  in  Oklahoma,  2439,  3498. 
Oregon — creation  of  the  office  of  State  Engineer  in,  2439. 
parties  wishing  to  appropria'te  water  must  file  proper  application  with 

State  Engineer,  2437. 
powers  and  duties  of  the  office  of  State  Engineer  in  Utah,  2439,  2440^ 

3597,  3598. 
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STATE  ENGINEER— (Comtiitited)  ' 

powers  and  duties  of  the  office  of  State  Engineer  in  W7oming,  2441, 
3649-3652. 

powers  of  State  Engineer  in  South  Dakota,  2439,  3565. 

power  of  State  Engineer  to  approve  or  reject  applications  to  appro- 
priate water,  2452,  2453. 

powers  of  the  office  of  State  Engineer  in  North  Dakota,  2438,  3487. 

power  to  approve  or  reject  applications  to  appropriate,  2442. 

protests  are  by  the  State  Engineer,  2437. 

right  of  action  against  the  State  Engineer  given  in  Nevada  when,  2438. 

secretary  of  the  State  board  of  agriculture  to  perform  duties  of  the 
State  Engineer  in  Oklahoma,  2439,  3498. 

South  Dakota — creation  of  office  of  State  Engineer,  2439. 

Utah— creation  of  the  office  of  State  Engineer  in,  2439,  3597>  3598. 

Washington — nd  State  Engineer  in,  2440. 

Wyoming — creation  of  the  office  of  State  Engineer  in,  2440. 
State  Engineer — miscellaneous  subjects: 

influence  of,  upon  legislation,  1812,  2899-2903. 

investigation  by,  of  artesian  basins,  2123. 

of  California — powers  and  duties  of,  3181,  3182. 

of  Idaho — duties  and  powers  of,  3357,  3358. 

of  Nebraska — powers  and  duties  of,  3425. 

of  Nevada — his  powers  and  duties,  3445-3448,  3450,  3451. 

of  New  Mexico — powers  and  duties  of,  3471. 

of  -North  Dakota — powers  and  duties  of,  3487-3489. 

of  Oklahoma — powers  and  duties  of,  3498. 

of  Oregon — powers  and  duties  of,  3513. 

of  South  Dakota — powers  and  duties  of,  3565. 

of  Utah — powers  and  duties  of,  3597,  3598. 

of  Wyoming— his  powers  and  duties,  3649-3651,  3653-3657. 

permit  from,  does  not  grant  a  right  of  way  over  private  land,  1723. 

powers  and  duties  of,  in  Colorado,  3267. 

powers  and  duties  of,  in  the  State  of  Montana,  3410. 

statute  requires  claims  to  the  use  of  water  should  be  recorded  with, 
1769. 
under  Carey  Law,  2393. 

must  corroborate  affidavit  of  applicant  for  selection  when,  2393. 

some  States  require  an  application  for  permit  to  appropriate  water, 
from  the  State  Engineer,  2409. 

STATE  IREIGATION  DISTRICT  LAWS 
(See  Iebigation  District  Laws) 
subject  discussed,  2509-2581. 
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STATE  LANDS 

appropriation  of  water  flowing  over,  1133. 
diversion  of  water  may  be  made  on,  1165. 
may  be  riparian,  815. 
reclamation  of,  in  Washington,  3637. 

proceedings  are  very  much  the  same  as  those  under  the  Carey  Law, 
3637. 
right  may  be  acquired  to  construct  reservoirs  on,  1712. 
rights  of  way  for  ditches  and  canals  over,  1716. 
rights  granted  in  all  States,  1717. 
rule  in  Texas,  1717. 
States  have  passed  statutes  in  aid  of  the  National  Reclamation  Act, 

1718. 
State  takes  subject  to. rights  of  way  acquired  prior  to  the  date  of  its 
grant,  1717. 
rule  as  to  inchoate  rights  of,  813. 
sale  of,  in  California,  to  secure  irrigation  on  other  lands,  3290. 

STATEMENT 

annual  statement  required  to  be  filed  in  Idaho,  by  ditch  companies,  3367. 

STATEMENT  OP  CLAIMS 

(See  Adjudication  op  Eights,  Statutoet) 
in  actions  to  determine  water  rights  by  boards,  2889,  2890. 
in  statutory  actions  to  adjudicate  water  rights,  2854-2857. 

"STATE  EAILEOAD  COMMISSION" 
(See  Watee  Rates) 

in  Nebraska,  Nevada,  and  Oregon,  the  power  to  fix  water  rates  is  con- 
ferred upon,  2489. 

STATE  EIGHTS 

each  State  has  the  right  to  adopt  whatever  rule  it  sees  fit  for  governing 
subterranean  waters,  2141. 
State  may  adopt  the  Arid  Eegion  Doctrine  of  appropriation  as  to  such 

waters,  2141. 
State  may  adopt  correlative  rights  of  waters,  2141. 
other  States  following  Colorado  theoijr  as  to  ownership  of  waters,  1106. 
Arizona,  1106,  1107. 
Colorado,  1106,  1108,  1109. 
Idaho,  1106,  1107. 
Nevada,  1106. 
New  Mexico,  1106. 
Utah,  1106,  1108. 
Wyoming,  1106,  1108. 
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STATE  mGHTS— (Continued) 

power  of  State  to  make  regulations,  2707. 

duty  of  public  service  corporations  to  furnish  water,  2692-2694. 
without  regulation  by  State,  one  of  the  principal  resources  would  be 

monopolized,  2691. 
State  rights — miscellaneous  sublets: 

after  titles  have  passed  from  the  United  States,  the  law  of  the  State 

governs,  756. 
California  Act  to  prevent  the  waters  of  the  State  from  being  carried 

into  another  State,  3226. 
Colorado  theory  of  State  ownership  of  waters,  1105-1111. 
each  State  has  the  power  to  adopt  such  rule  governing  waters  as  it 

sees  fit,  1025,  2421. 
each  State  may  determine  what  are  riparian  lands,  780. 
have  full  control  to  regulate  water  rates,  2478. 
jurisdiction  of  a  State  over  its  waters,  632. 
power  of  a  State  to  control  its  waters,  659,  2421-2430. 
power  of  a  State  to  dedicate  its  waters,  637. 

power  of  a  State  to  regulate  riparian  rights  in  interstate  streams,  802. 
right  of  a  State  to  divert  water  for  irrigation,  556. 
right  of  a  State  to  divert  water  for  power  purposes,  556. 
State  governs  and  controls  as  sovereign,  water  power  within  its  bound- 
aries, 1488. 
State  may  adopt  either  rule  as  to  the  ownership  of  beds  under  fresh 

water  navigable  rivers,  529-547,  689. 
State  may  adopt  a  modified  form  of  riparian  rights,  1026. 
State  may  entirely  abrogate  the  common  law  of  riparian  rights,  1028. 
State  may  retain  the  common  law  of  riparian  rights  and  adopt  the 

Arid  Kegion  Doctrine  of  appropriation,  1026,  2421. 
Supreme  Court  of  the  United  States,  upon,  1028. 

to  the  equitable  division  of  the.  waters  of  interstate  streams,  2211-2216. 
United  States  can  not  enforce  any  rule  upon  a  State,  1131. 

"STATE  RIVERS  AND  WATER  SUPPLY  COMMISSION" 
(See  Australia) 
Elwood  Mead,  chairman  of,  191. 
empowered  to  administer  works  in  Victoria,  199. 
of  Victoria,  Australia,  191, 

STATES 

adjudication  of  the  water  rights  in  the  Western." 
California,  3196-3199. 
Colorado,  3303-3313. 
Hawaii,  3342-3344. 
Idaho,  3362-3364. 
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STATES— (^Continued) 

EAnsas,  3386. 

Montana,  3408,  3409. 

Nebraska,  3428,  3429. 

Nevada,  3450,  3451. 

New  Mexico,  3473,  3474. 

North  Dakota,  3490. 

Oklahoma,  3500. 

Oregon,  3523-3525. 

Porto  Rico,  3556-3558. 

South  Dakota,  3566,  3567. 

Texas,  3581-3583. 

Utah,  3602-3606. 

Washington,  3633. 

Wyoming,  3658-3664. 
irrigation  in  the  Western: 

Alaska,  3148. 

Arizona,  3155. 

California,  3168-3171. 

Colorado,  3255,  3256. 

Hawaii,   3337. 

Idaho,  3348-3350. 

Kansas,  3381,  3382. 

Montana,  3402,  3403. 

Nebraska,  3421,  3422, 

Nevada,  3439-3442. 

New  Mexico,  3463. 

North  Dakota,  3484,  3485. 

Oklahoma,  3495,  3496. 

Oregon,  3506-3508. 

Philippine  Islands,  3536,  3537. 
.  Porto. Eico,  3546,  3547. 

South  Dakota,  3561,  3562. 

Texas,  3575,  3576, 

Utah,  3589-3591. 

"Washington,  3620-3622. 

Wyoming,  3641-3648. 
Natiohal  Beelamation  Act,  2281. 

majority  of  States  have  enacted  laws  in  aid  of  the  National  Beelama- 
tion Act,  2281. 

rights  of  way  over  State  lands  granted,  2281. 

State  lands  may  be  sold  to  the  Government  for  projects  when  needed, 
2281. 

State  lands  to  be  sold  only  in  conformity  with  the  farm  unit,  2281. 
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STATES—  (Continued) 

particular  features  of  the  Western  States: 

Alaska,  3147. 

Arizona,  3154. 

California,  3168. 

Colorado,  3253. 

Hawaii,  3336. 

Idaho,  3346. 

Kansas,  3380. 

Montana,  3401. 

Nebraska,  3420. 

Nevada,  3438. 

New  Mexico,  3402. 

North  Dakota,  3483. 

Oklahoma,  3495. 

Oregon,   3505. 

Philippine  Islands,  3535. 

Porto  Rico,  3546. 

South  Dakota,  3560. 

Texas,  3574. 

Utah,  3588. 

Washington,  3619. 

Wyoming,  3641. 
power  to  exercise  right  of  eminent  domain,  1903. 

declaration  of  rights  under  State  constitutions,  1904. 

effect  of  State  statutes  defining  a  use  to  be  public,  1905-1907. 

exercise  by  a  State  of  its  sovereign  right  of  eminent  domain  can  not 
be  interfered  with  by  the  United  States,  1903. 

no  State  shall  deprive  a  person  of  life,  liberty,  and  property  without 
due  process  of  law,  1903. 

protection  under  State  constitutions,  1904. 

provisions  of  the  California  constitution,  1905. 

provisions  of  Utah  constitution,  1905. 

respective  States  have  the  general  power  to  exercise  right  of  eminent 
domain  as  for  the  United  States,  ld03. 

right  requires  no  constitutional  recognition,  1904. 

rights  of  the  individual  protected  by  section  one  of  the  fourteenth 
amendment  of  the  United  States  Constitution,  1903. 

rule  in  Texas  as  to  the  exercise  of  the  power  of  eminent  domain  in 
certain  portions  of  the  State,  1904. 

recent  action  relative  to  power  rights,  1490. 

laws  regulating  control  of  water  for  the  generation  of  power,  1491. 
Oregon  Power  Act,  1491. 

State  constitutions  afford  ample  protection  to  property  rights  of  indi- 
viduals, 1905. 
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STATES— (Confined) 

State  legislature  may  be  authorized  to  take  all  private  property  against 
the  consent  of  the  owner,  1904. 
States — miscellaneous  subjects : 

abrogating  common  law  of  riparian  rights,  1088. 

adopting  doctrine  of  appropriation,  1088. 

appropriation  of  waters  flowing  over  lands  of,  1 133. 

area  of  forests  owned  by,  62. 

as  riparian  owners,  815. 

common  law — rule  as  to  diversion  of  water  on  private  lands,  1170. 

controversy  between  two,  may  be   settled  by  original  action  in   the 
Supreme  Court  of  the  United  States,  2196. 

effect  of  statutes  of,  defining  a  use  to  be  public,  1905. 

equitable  rights  of,  in  the  waters  of  interstate  streams,  2211-2216. 

forest  acreage  owned  by,  97. 

grants  to,  as  affecting  water  rights,  1414. 

having  both  doctrine  of  appropriation  and  riparian  rights,  1088. 

may  be  riparian  owners,  685. 

navigable  waters  of,  575. 

perpetuation  of  our  forests  by,  97. 

public  lands  of,  685. 

reservoirs  constructed  by  State  for  storage  are  internal  improvements, 
557. 

under  strict  construction  of  the  term  ' '  public  use, ' '  States  must  exer- 
cise the  right  of  eminent  domain,  1912,  1913. 

water  rights  may  be  acquired  by  prescription  against,  1858. 

STATUTE  OF  FRAUDS 

contract  for  the  sale  of  water  right  comes  within,  1767. 

in  early  days,  held  that  transfer  was  not  within,  1771. 

oral  contract  performed  by  both  parties  and  followed  by  possession  is  not 
within,  2721. 

parol  contract  to  furnish  water  "at  all  times"  is  void  under  the,  2720. 

rule  in  Washington,  as  to  sale  of  rights  of  way,  1730. 

rule  in  Wyoming,  as  to  sale  of  rights  of  way,  1729. 

sale  and  conveyance  of  a  water  right  comes  within,  1767,  1771. 

sale  of  a  right  of  way  for  ditch  and  canal  comes  within,  1730, 

verbal  sale  of  a  water  right  held  to  be  void  under,  1332. 

water  right  being  real  property,  contract  must  be  conveyed  by  an  instru- 
ment in  writing,  1767. 

STATUTES 

contracts  bad  as  against,  2718-2721. 

influence  of,  upon  the  subject  of  wasting  of  w.ater,  1620. 
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STATUTOET  ADJUDICATION  OF  EIGHTS 

(See  Adjudication  op  Eights  in  Equity;  Adjudication  op  Wateb  Eights; 
Determination  of  Eights  by  Boards) 
subject  discussed,  2841-2882. 

STATUTOEY  LAWS  * 

of  the  various  States — subject  discussed,  3147-3674. 
Alaska,  3147-3153. 
Arizona,  3154-3166. 
California,  3167-3252. 
Colorado,  3253-3335. 
Hawaii,  3336-3345. 
Idaho,  3346^3379. 
Kansas,  3380-3400. 
Montana,  3401-3419. 
Nebraska,  3420-3436. 
Nevada,  3438-3461. 
New  Mexico,  3462-3482. 
North  Dakota,  3483-3494. 
Oklahoma,  3495-3505. 
Oregon,  3505-3534. 
Philippine  Islands,  3535-3545. 
Porto  Eico,  3546-3559. 
South  Dakota,  3560-3573. 
Texas,  3574-3587. 
Utah,  3588-3618. 
Washington,  3619-3639. 
Wyoming,  3640-3674. 

STATUTE  OF  LIMITATIONS 
(See  Pbescbiption) 
as  to  acquisition  of  water  rights,  same  as  are  applied  to  land,  1332, 
between  tenants  in  common  does  not  begin  to  run  until  notice  of  repudia- 
tion of  licenses,  1873. 
does  not  begin  to  run  as  against  land  until  the  issuance  of  patent,  1873. 
findings  and  decree  that  plaintiff  held  under  an  oral  license  in  his  action 
to  establish  a  right  of  way  by  adverse  possession  will  be  reversed 
on  appeal,  1873. 
governs  in  case  of  laches  when,  2038. 
has  been  in  existence  for  nearly  three  hundred  years,  1851. 
how  pleaded  and  proven  in  actions  for  damages,  3117,  3118. 
prescriptive  period  in  the  arid  West,  1850. 

common  law  modified  to  meet  needs  of  the  West,  1850. 
different  periods  of  the  respective  States,  1851. 
varies  in  the  respective  States,  1850. 
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STATUTE  or  LIMITATIONS— (Continaed) 
reason  for  the  statute,  1851. 
rule  in  Idaho,  .as  to  "continuing  injury"  in  cases  of  pollution  of  waters, 

2064. 
usually  prescribe  the  period  Of  non-user  which  works  an  abandonment  of 

rights,  1986. 

STOCK 

actions  for  damages,  3141,  3142. 

defendant  liable  for  all  damages  caused  by  his  negligence,  3141. 
measure  of  damages  for  the  loss  of  live  stock,  3141,  3142. 
rule  in  Colorado,  3141. 
reservoirs  for  watering,  under  Act  of  Jan.  13,  1897,  1707. 
right  acquired  for  watering,  must  be  confined  to  amount  of  water  actually 
consumed  during  prescriptive  period,  1895. 

STOCK  OF  CORPORATIONS 

(See    COEPOEATIONS) 

certificate  issued  by  mutual  associations,  personal  property,  1626. 

contracts  concerning,  1626. 

ditches  and  canals  may  be  represented  by,  1779, 

mutual  corporations,  2663. 

attempts  made'  by  corporations  to  make  water  rights  represented  by 
shares,  appurtenances,  2667. 

different  basis  for  the  division  of  the  total  property,  2663. 

each  share  of  stock  is  made  the  exact  equivalent  to  any  other  share, 
2665. 

each  share  of  stock  represents  so  much  water,  2665. 

general  rule  is  that  water  rights  represented  by  shares  are  not  ap- 
purtenances, 2667. 

injunction  will  lie  against  a  mutual  corporation  to  prevent  issuance  of 
additional  stock,  2666. 

mere  holding  of  shares  of  stock  in  a  corporation  representing  water 
without  use,  does  not  hold  the  water  rights,  2666. 

rights  represented  by  shares  of  stock  as  appurtenances,  2666. 

rule  in  California,  2668. 

sale  and  transfer  of  shares  in  mutual  corporations,  2669-2671. 

shares  of  stock  in  mutual  corporations  represent  water  rights,  2663. 

water  represented  by  shares  must  be  applied  to  a  beneficial  use  or  pur- 
pose, 2665. 

water  right  is  transferred  by  transfer  of  stock  upon  the  books  of  the 
company,  2667. 

where  each  share  of  stock  represents  so  much  water,  the  delivery  of 
the  water  is  analogous  to  dividends,  2665. 
treated  as  personal  property,  1626. 
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STOCK  OF  C0RP0EATI0N8— (Contt»«ed) 
water  rights  may  be  represented  by,  1779. 
water  rights  represented  by  are  not  apf)urtenant  when,  1807. 
water  rights  represented  by  may  be  pledged  as  personal  property,  1779. 
water  rights  represented  by  may  be  sold  as  personal  property,  1779. 
water  rights  represented  by  shares  of  may  be  levied  upon  and  sold  under 

execution,  1882. 
where  water  rights  and  ditches  are  represented  by,  a  transfer  of  the  same 
operates  as  a  transfer  of  both  water  rights  and  ditch,  1779. 

STORAGE  OF  WATERS 
(See  Eesebvoies) 
appropriation  is  not  made  for  the  mere  purpose  of,  1480. 
changes  which  may  be  made  in  collecting  water,  1517. 
common  method  of  conservation,  49. 
in  British  Columbia — provisions  for,  362. 
in  certain  sections,  cultivation  depends  absolutely  upon,  1470. 
reservoir  and  storage  rights — subject  discussed,  1469-1485. 

all  of  the  water  may  be  utilized  for  some  beneficial, purpose,  1474. 
authority  given  by  the  statutes  of  the  States  to  store  the  water,  1475. 
Colorado  rule,  1475. 
Colorado  rule  as  to  right  of  storage  as  against  rights  for  immediate 

use,  1477. 
"direct  irrigation,"  "immediate  use,"  and  "storage"  defined  and 

distinguished,  1479. 
exchange  between  reservoirs  can  not  be  made  so  as  to  convert  a  junior 

into  a  senior  right,  1478. 
reservoirs  entitled  to  but  one  filling  per  season,  when,  1478. 
right  to  storage  as  against  the  rights  of  appropriators,  for  immediate 

use,  1477. 
right  of  storage  as  against  other  reservoir  rights,  1484. 
right  to  store  water  as  against  lower  riparian  owners,  1476. 
right  to  construct  reservoirs  for  storage  on  Government  lands,  1471. 
right  to  construct  reservoirs  for  storage  on  private  lands,  1472. 
right  to  construct  reservoirs  for  storage  on  State  lands,  1472. 
right  to  store  water,  1474. 

right  to  the  use  of  storage  water,  1484.  ', 

statutes  regulating  the  distribution  of  storage  water,  1485. 
storage  reservoirs — in  general,  1469. 

storage  of  water,  for  purpose  of  irrigation  and  public  use,  1473. 
storage  rights  will  be  protected  both  at  law  and  in  equity,  1479. 
vested  rights  of  others  must  not  be  injured  in  the  storage  of  water, 

1476. 
water  may  be  appropriated  for  storage,  1475. 
water  may  be  stored  up  in  reservoirs  for  future  use,  1475. 
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STORAGE  OF  WATERS— (Continued) 
reservoir   rights,    1464. 
rights  to  the,  1464. 

right  to  store  water  can  not  be  tacked  to  right  for  direct  irrigation,  1374. 
"storage,"  defined  and  described,  1480. 
water  may  be  appropriated  for,  1209. 

STORAGE  WORKS 
(See  Resebvoirs) 
damages  from  the  breakage  of,  3069-3087. 
damages  from  reservoirs,  3073-3077. 
damages  where  liability  fixed  by  statute,  3077-3083. 
in  Egypt,  159. 

STORM  WATER  DISTRICTS 
(See  California) 
Act  of  March  13,  1909,  authorizes  such  districts,  3246. 
organization  of  such  districts,  3246. 

provisions  of  Act  are  largely  identical  to  the  provisions  of  the  Reclama- 
tion Act,  3246. 

STORY,  MR.  JUSTICE 

description  of  equitable  estoppel  by,  2033. 

opinion  as  to  relative  rights  of  owners  on  the  same  stream,  at  common  law, 
823. 

STRATIFICATION 

(See  Artesian  Belts  or  Basins) 
description  of,  in  artesian  basins,  2120. 
essential  characteristics  of  an  artesian  basin,  2120. 
waters  of  artesian  wells  lie  below  impervious  strata,  2124. 

STREAMS 

(See  Water  Courses) 
as  arms  of  the  sea,  506. 
as  boundaries  of  land,  506. 
as  navigable,  506. 
as  non-navigable,  506. 

as  population  increases,  the  pollution  of  natural,  increases,  2044. 
as  water  courses,  505. 

creeks,  brooks,  and  rivulets  as  water  courses,  506. 
definition  and  description  of,  506. 
do  not  include  waters  of  a  lake,  505. 
meaning  of  the  word  creek,  506. 

as  a  cove,  bay,  or  inlet  of  the  sea,  506. 

as  a  small  river  or  rivulet,  507. 
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STREAMS— (Contiwed) 

distinction  between  a  creek  and  a  river  is  in  size  only,  507. 

distinction  between  a  river  and  a  creek  by  the  Canadian  court,  507. 

riparian  rights  attach  to,  796. 

surface  often  helped  out  by  artesian  waters,  2126. 

♦ 
SUBFLOW 

(See  Subterranean  or  Underground  Waters) 

of  surface  streams,  2106. 

SUBSEQUENT  APPBOPEIATIONS 

effect  of  doctrine  of  relation  upon,  1297. 

SUBSEQUENT  APPEOPEIATOBS 
(See  Appropbiatoes) 
parol  sale  of  water  rights  void  as  to  rights  of,  1775. 
rights  are  subject  to  rights  of  prior  appropriators,  1228. 
right  to  the  use  of  surplus  water  for  power  purposes,  1497. 
take  as  by  actual  diversion  in  case  of  parol  sale  of  water  right,  1776. 

SUBSEQUENT  OE  JUNIOE  APPEOPEIATOBS 
California  rule  regarding,  1371. 

classification  of  rights  under  Idaho  rule  as  to  effect  of,  1387. 
court  will  protect  rights  of,  1377. 

distribution  of  the  increase  in  volume  of  the  stream,  1388. 
enjoyment  of  rights  of,  1376. 
intermediate  or  temporary  appropriations  by,  1374. 

at  all  times  for  the  water  not  in  actual  use,  1375. 

before  one  entitled  to  future  use  actually  uses  the  water,  1375. 

while  the  prior  appropriator's  works  are  under  construction,  1375. 
mingling  waters  and  right  to  recapture,  1390-1396. 
preference  rights  as  affecting,  1380-1387. 
prorating  statutes  as  affecting  use,  1388. 

quantity  of  water  limited  to  that  actually  needed  and  applied  to,  1369. 
right  of  prior  appropriator  must  not  be  impaired  by,  1377. 
lights  of,  in  general — subject  discussed,  1363-1373. 

all  of  the  surplus  water  may  be  appropriated  by,  1363. 

are  prior  appropriators  as  regards  those  whose  rights  are  stUl  subse- 
quent, 1363. 

have  priority  in  the  order  of  the  time  of  their  appropriation,  1365. 

may  be  a  large  number  of,  on  the  same  stream,  1365. 

prior  appropriator  may  be  also  a  subsequent,  1365. 
rights  of  subsequent,  as  against  those  of  prior  appropriators,  1366. 
right  to  flow  of  water  to  point  of  use,  1403. 

Colorado  rule  of,  1404. 
subsequent  periodical  appropriations  by,  1369. 


INDEX.  4495 

Eeferences  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  m,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

SUBSUEFACE  FLOW 

(See  Subterranean  or  TJndergeound  Waters) 
of  surface  streams,  2106. 

SUBTEEEANEAN  OE  UNDEEGEOUND  WATEES 
(See  Percolating  Waters;  Pollution  op  Waters) 
actions  for  damages  for  unlawful  diversion  of,  3063-3065. 

action  for  damages  will  lie  for  the  unlawful  diversion  of  such  waters 

when,  3063. 
modern  rule  as  to  certain  classes  of  percolating  waters,  3063,  3064. 
rule  at  common  law,  3063. 
adjudication  of  rights  to,  in  equity,  2769. 

decrees  and  judgments  in  actions  apportioning  the  subterranean  waters 

among  the  owners  of  the  land,  2825. 
under  modern  rule  such  rights  may  be  adjudicated,  2769. 
cause  of  utilization  of,  2093. 

adverse  claims  of  subterranean  waters,  2095. 
cost  paid  per  miner's  inch,  2094. 

courts  recently  have  been  called  upon  to  decide  certain  questions  rela- 
tive to  underground  waters,  2093. 
decision  relative  to  percolating  waters,  2093. 
different  classes  of  percolating  waters,  2094. 

demands  on  the  water  resources  greatly  exceed  the  surface  supply,  2094. 
discovery  of  great  bodies  of  subterranean  or  underground  waters,  2094. 
greater  proportion  of  the  rainfall  sinks  below  the  surface,  2094. 
new  classification  of  subterranean  waters  due  to  scientific  investiga- 
tions, 2095. 
"developed"  or  "artificial"  water,  2186-2189. 
definition  of,  2183. 
description  of,  2186. 
general  characteristics  of,  2186. 
rights  in,  2187-2189. 
how  derived  and  distributed,  2091-2093. 

artificial  dam  of  subterranean  waters,  2093. 

before  waters  make  their  appearance  at  the  surface  they  must  be 

treated  in  law  and  in  fact  as  subterranean  waters,  2093. 
cause  of  the  rising  of  subterranean  waters  to  the  surface,  2093. 
formation  of  artesian  basins,  2091,  2092. 
formation  of  subsurface  flow  of  surface  streams,  2091. 
"ground  water,"  or  those  bodies  of  water  under  but  near  the  surface, 

2091. 
.  measure  of  subterranean  water  in  porous  strata,  2091. 
measurement  of  subterranean  waters  upon  the  Great  Plains,  2092. 
much  of  the  water  passes  underground  by  the  sinking  of  streams,  2091. 
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SUBTBItEANEAN  OE  UNDEEGEOUND  WA.T-EBS— (Continued) 

rapidity  of  motion  of  underground  water  depends  upon  two  conditions : 
2091. 

the  angle  of  inclination  of  the  impervious  surface,  2091. 
the  degree  of  porosity  of  the  material,  2091. 
in  general,  2090. 

every  valley  of  the  mountainous  region  has  subterranean  water,  2090. 

Great  Plains  of  the  semi-arid  States  have  large  quantities  of  sub- 
terranean waters,  2090. 

Great  Sahara  Desert  has  subterranean  waters,  2090. 

in  all  parts  of  the  world  there  are  subterranean  waters,  2090. 
■individual  underground  streams,  2090. 

in  many  sections  the  reclamation  of  large  tracts  of  land  is  carried  on 
by  subterranean  waters,  2090. 

investigation  of  underground  waters  is  a  branch  of  geology  known  as 
hydrology,  2090. 

large  portion  of  the  precipitation  falls  upon  the  higher  lands,  2090. 

through  scientific  research  the  knowledge  of  the  movement  of  sub- 
terranean waters  has  become  better  known,  2090. 

underground  channels  of  surface  streams,  2090. 
injunction  against  unlawful  diversion  of,  2950-2954. 

no  injunction  granted  under  the  common  law  theory,  2951. 

under  the  rule  of  correlative  rights  injunctions  will  be  granted,  2952. 

when  injunctions  will  be  granted,  2950,  2951. 
percolating  waters,  2149-2194. 

classification  of,  2151. 

correlative  rights  to  percolating  waters,  2158-2163. 

definition  of,  2150. 

described,  2150. 

diffused  percolating  waters  and  rights  thereto,  2151-215S. 

doctrine  of  reasonable  use  as  to  percolating  waters,  2158-2163. 

general  characteristics  of,  2150,  2151. 

nature  and  extent  of  ownership  of  waters  supplying  catchment  basin, 
2181-2185. 

percolating  waters  supplying  surface  waters,  2162-2167. 

percolating  waters  supplying  surface  wells,  2177-2181. 

percolating  waters  tributary  to  springs,  2167-2169. 

percolating  waters  tributary  to  underground  reservoirs  or  catchment 
basins,  2169-2173. 

illustration  of  Kansas  ease,  2062. 

liability  for  pollution  of  subsurface  stream  of  water,  2062. 

pollution  by  depositing  large  amount  of  waste  silt  upon  land, 

proof  necessary  before  plaintiff  can  recover,  2063. 

underground  water  may  be  polluted,  2062. 

where  pollution  appears  in  springs  or  weUs,  2062. 
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StrBTEREANEAN  OE  UNDEEGEOUND  WATERS— (Continued) 
riparian  rights  attach  to  certain,  802. 

no  riparian  rights  attach  to  ordinary  percolating  waters,  802. 

to  underground  flow  of  surface  streams,  802. 

to  underground  water  courses,  802. 
seepage  waters,  2189-2191. 

definition  of,  2189. 

description  of,  2189. 

general  characteristics  of,  2189,  2190. 

rights  to  seepage  waters,  2190. 
subterranean  or  underground  waters — ^miscellaneous  subjects: 

artesian  waters  classified,  466,  471,  2095,  2097. 

artesian  waters  may  be  acquired  by  prescription,  1858. 

changes  which  may  be  made  in  diversion  without  affecting  rights  to, 
1504. 

changes  which  may  be  made  in  the  mode  of  collecting,  1518. 

character  and  extent  of  rights  depend  upon  the  character  of  subter- 
ranean streams  or  ditches  of  water,  2089. 

classified,  466,  471,  522,  2095. 

definition  of,  2095. 

great  sources  of  supply  in  Western  Kansas,  3381. 

may  be  appropriated,  1147. 

new  classification  of,  2095. 

new  principles  of  law  governing,  2095. 

no  riparian  rights  attach  to  ordinary  percolating  waters,  802. 

rights  acquired  or  lost  to  percolating  waters  by  estoppel,  2193. 

rights  acquired  to  percolating  waters  by  eminent  domain,  2192. 

rights  acquired  to  percolating  waters  by  prescription,  2192. 

rights  in,  at  civil  law,  972. 

rights  to  water  may  be  acquired  by  prescription,  1857. 

rights  which  may  be  acquired  depend  upon  the  class  to  which  they 
belong,  2095. 

scope  of  discussion  concerning,  2089. 

springs  before  reaching  the  surface  are,  511,  2095. 

subterranean  water  courses  and  rights  in — subject  discussed,  2097-2118. 

underground  water  may  be  polluted,  2062. 

use  of,  in  the  Philippine  Islands,  3541. 

utilization  of,  47. 
underground  water  courses  classified,  466,  471,  2095. 

with  known  and  defined  channels,  466,  471,  2096,  2097. 

with  unknown  or  undefined  channels,  466,  471,  2097. 

underflow  of  surface  waters,  466,  471,  2097. 
under  old  rule  no  prescriptive  right  could  be  acquired  to  percolating  waters, 
1858. 

under  new  rule  such  rights  may  be  acquired,  1858. 
282 — Kinn.  on  Irr. 
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SUBTEEEANEAN  WATEB  COTJESES 

(See  Artesian  Waters;  Peecolatinb  Waters;  Subteeeanean  or  Under- 
ground Waters) 
"defined"  and  "known,"  or  "undefined"  and  "unknown"  subterranean 
streams,  2098. 
classification  at  common  law,  £098. 

(1)  underground  currents  flowing  in  known  and  defined  channels, 

2098. 

(2)  waters  passing  through  the  ground  in  channels  which  are 

undefined  and  unknown,  2098. 
common  law  classification  adopted  in  many  States  of  the  arid  and 

semi-arid  region,  2100. 
definition  of  "defined"  channel,  2099. 

known  and  defined  subterranean  water  courses  have  all  the  character- 
istics of  surface  water  courses,  2099. 
owing  to  the  scientific  investigations  there  is  growing  tendency  to  take 

from  what  was  unknown  and  add  to  the  known,  2100. 
rights  to  the  waters  of  the  defined  streams  are  governed  by  the  rule 

governing  surface  streams,  2099. 
rights  to  the  waters  of  the  undefined  streams  are  the  same  as  mere 

percolations,  2099. 
rights  under  the  common  law  entirely  different  to  the  two  classes,  2098. 
rule  in  California,  2100. 
scientific  investigations  pass  streams  from  the  second  class  to  the  first 

class,  2099.  . 
tendency  under  the  Arid  Eegion  Doctrine  of  appropriation  as  to  per- 
colating waters,  2099. 
unknown  and  undefined  may  have  aU  the  characteristics  of  surface 
water  courses  but  are  unknown,  2099. 
existence  of,  how  proven — ^burden  of  proof,  2115-2118. 

burden  of  proof  is  upon  those  asserting  the  right  to  the  waters  of 

subterranean  streams,  2116. 
difficulty  principally  a  question  of  fact,  2115. 
early  authorities  adopted  rule  that  underground  waters  were  presumed 

to  be  percolating  unless  shown  to  flow  in  known  channels,  2116. 
existence   of   both   independent   and    dependent   subterranean   water 

courses  may  be  proven  by  a  number  of  methods,  2115. 
methods  whereby  subterranean  waters  may  be  proven  to  flow  in  weU 
defined  channels,  2117. 
by  difference  from  other  water  in  immediate  neighborhood,  2118. 
by  the  drying  up  of  wells  and  springs,  2118. 
by  geological  character  of  ground,  2117. 
by  the  material  placed  in  the  stream,  2118. 
by  means  of  tunnels,  2117. 
by  series  of  wells  or  borings,  2117. 
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SUBTERRANEAN  WATER  COVRSIES— (Continued) 

by  topographical  features  of  the  country,  2117. 
by  trees,  shrubs,  and  grasses,  2117. 
by  the  sound  of  water  passing  beneath  the  surface,  2118. 
much  more  diflfieult  to  prove  the  existence  of  a  subterranean  water 

course  than  of  a  surface  water  course,  2116. 
presumption  as  to  the  waters  in  the  sands  of  a  bed  of  a  stream,  2118. 
presumption  as  to  underground  waters  being  percolations  may  be  re- 
butted, 2116. 
rule  by  the  Supreme  Court  of  the  United  States,  2116. 
rule  in  California  as  to  the  underflow  of  surface  waters,  2118. 
scientific  investigations  tend  to  take  from  the  class  of  undefined  and 

unknown  streams  and  add  to  the  defined  and  known  streams,  2115. 
statement  in  an  early  Vermont  case,  2116. 
known  dependent  subterranean  water  course,  2106. 

all  streams  have  what  is  known  as  the  underflow,  2106. 

definition  of,  2106. 

drawing  off  of  the  waters  of  the  underflow  draws  also  upon  the  surface 

flow,  2114. 
drawing  upon  the  underground  flow  will  draw  upon  the  surface  flow, 

2109. 
intermittent  streams  having  both  surface  and  underflow  are  treated  as 

a  single  stream,  2110. 
it  is  not  properly  denominated  as  a  second  and  a  subsurface  stream, 

2109. 
leading  case  in  California  upon  the  subject,  2112. 
many  important  and  well  defined  surface  streams  become  almost  dry 

a  portion  of  the  year,  2106. 
many  streams  flow  a  portion  of  the  way  over  the  surface  and  sink, 

2110. 
no  reason  in  law  why  separate  rights  should  exist,  2114. 
rights  are  governed  by  the  same  rules  as  the  surface  streams  them- 
selves, 2111. 
rights  by  appropriation  can  only  be  had  to  the  subsurface  flow  after 

due  regard  to  the  vested  rights  of  otherp  to  the  surface  flow,  2113. 
rights  can  only  be  acquired  at  common  law  to  such  waters  as  a  portion 

of  the  stream,  2111,  2150. 
rights  which  may  be  acquired  in  such  waters  at  common  law,  2111. 
rule  in  California,  2112. 

statement  by  the  leading  case  in  California,  2110. 
statement  concerning,  by  the  Supreme  Court  of  the  United  States, 

2110. 
such  waters  constitute  a  part  of  the  surface  stream,  2108. 
these  waters,  in  order  to  constitute  the  underground  flow,  must  be 

connected  with  the  stream,  2110. 
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SUBTEREANEAN  WATEE  COVRSSS— (Continued) 

they  depend  in  the  main  upon  the  surface  streams  for  their  water 

supply,  2109. 
"underflow,"  "subsurface  flow,"  "subflow, "  or  "undercurrent"  of 

surface  streams,  2106. 
under  the  doctrine  of  appropwation  the  underflow  of  surface  streams 

may  be  also  considered  a  part  of  the  surface  streams,  2113. 
water  of  such  streams  found  many  feet  below  the  surface,  2109. 
where  water  can  be  appropriated  by  tunnels  without  injury  to  prior 

rights  it  should  be  allowed,  2114. 
where  the  claim  to  the  underflow  is  prior  to  the  claim  of  the  surface 

flow  it  is  good,  2115. 
known  independent  subterranean  water  courses  and  rights  therein,  2100- 

2106. 
after  it  has  been  once  appropriated  and  applied  to  some  beneficial  use 

it  can  not  be  interfered  with  by  subsequent  appropriators,  2104. 
,  both  riparian  rights  and  those  of  appropriation  may  be  acquired  in  the 

I  same  stream,  2105. 

clashing  of  interests  exists  where  both  doctrines  governing  waters  are 

in  force,  2105. 
common  law  of  riparian  rights  governs  such  stream  where  only  that 

law  is  recognized,  2101. 
definition  of  known  and  independent  subterranean  water  course,  2100. 
evidence  upon  point  must  be  definite  and  certain,  2101. 
flow  of  the  water  of  such  streams,  2101. 
in  States  where  law  of  riparian  rights  has  been  abolished,  rights  may 

be  acquired  by  appropriation,  2101. 
in  those  States  which  have  the  dual  system  of  laws  governing  waters 

both  laws  may  govern  such  subterranean  streams,  2102. 
method  of  making  a  valid  appropriation  of  such  waters  of  surface 

streams,  2104. 
methods  of  tracing  such  streams,  2101. 
no  distinction  as  to  appropriation  exists  between  waters  running  under 

the  surface  in  well .  defined  channels  and  those  running  upon  the 

surface  in  distinct  channels,  2104. 
only  difference  in  application  of  law  is  to  prove  the  waters  of  sub- 
terranean streams  to  flow  in  well  defined  and  known  channels,  2106. 
priority  of  right  governs  as  between  Eippropriator  and  land  owner, 

2105. 
proof  must  be  definite  and  certain  that  water  fl^ows  in  well  defined  and 

known  channels,  2103. 
proof  necessary  for  determining  "defined"  and  "known,"  2105. 
rights  to  such  stream  may  be  acquired  by  appropriation,  2103. 
rights  which  may  be  acquired  to'  the  waters,  of  such  streams,  2101. 
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SUBTERRANEAN  WATER  COTTRSES— {Continued) 

riparian  owner  may  invoke  the  same  rjiles  under  the  common  law  to 

these  waters  as  he  may  to  the  flow  of  surface  waters,  2105. 
riparian  rights  thereto,  2102. 
rule  in  England  as  to  percolations,  2103. 

rule  in  the  Western  States  which  adhere  to  the  common  law,  2103. 
rule  in  those  jurisdictions  which  have  both  doctrines,  2105. 
rule  in  Utah  as  to  the  appropriation  of  such  waters,  2104. 
stream  must  be  capable  of  being  distinctly  traced  to  have  riparian 

rights  attach,  2102. 
there  are  many  of  these  independent  subterranean  water  courses  in  the 

West,  2101. 
where  stream  has  become  once  defined  and  known,  the  same  principles 

of  law  govern  as  govern  surface  streams,  2101. 
without  proof  that  waters  flow  in  well  defined  and  known  channels, 

presvimption  is  that  they  are  percolations,  2103. 
rights  in — subject  discussed,  2097-2118. 
definition  of,  2097. 

great  volumes  of  water  pass  down  subterranean  channels,  2098. 
many  streams  in  the  mountainous  region  have  their  beds  beneath  the 

surface,  2098. 
most  common  class  of  subterranean  waters,  2097. 
movement  of  subterranean  streams,  2098. 

this  water,  unless  ' '  developed ' '  by  man,  is  practically  lost,  2098. 
underground  streams  flowing  beneath  the  Great  Plains,  2098. 
"undefined"  and  "unknown"  water  courses,  2115. 

come  under  the  second  class  of  subterranean  or  underground  waters, 

2115. 
only  classification  known  at  common  law  and  including  percolating 

waters,  2115. 
rights  to  such  waters  and  to  percolating  waters  the  same,  2115. 

SUCCESSIVE  APPROPRIATIONS 
(See  Subsequent  Appeopbiatoes) 
rights  of,  subject  discussed,  1363-1379,  1403. 

SUMMONS 
(See  Process ) 
aU  parties  named  as  appellees  must  be  served  with  summons  in  appeal,  2895. 

proceedings  to  determine  rights  by  boards,  2895. 
process  or  summons  in  pending  action  to  adjudicate  water  rights,  2857-2860. 

SUPERINTENDENTS  OF  WATER 
(See  Wyoming) 
of  Wyoming — powers  and  duties  of,  3651,  3652. 
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SUPEEVISOES 

(See  Division   Engineers;    State   Control;    State   Enoinbkes;    Water 
Commissioners) 
powers  and  duties  of,  under  the  laws  of  State  control,  2444-2446. 

SUPPLEMENTAL  IBEIGATION 

definition  and  benefits,  43.  ♦ 

has  been  practiced  in  Europe  and  Asia  for  centuries,  44, 

in  France,  276. 

in  Italy,  251,  276. 

in  various  countries  of  America,  271. 

is  practiced  in  Germany,  France,  Italy,  and  the  British  Isles,  44, 

is  recognized  in  the  Western  and  Middle  States,  45, 

removes  the  element  of  chance  in  all  farming,  45. 

to  the  rainfall,  43. 

value  of,  in  Middle  West,  44. 

value  of,  to  humid  region,  44. 

SUEFACB  RUN-OFF 

damages  resulting  from  immediate,  84-94. 
floods,  84. 
loss  of  water,  87, 
erosion,  89. 
influence  of  forests  upon,  79, 

SURFACE  WATER 

(See  Pollution  of  Waters) 
as  such,  can  not  be  appropriated,  1145. 
classified,  466,  471. 

not  included  in  those  of  a  water  course,  488, 
right  to  protection  from,  at  civil  law,  969. 
two  rules  relative  to  surface  waters,  969. 

civil  law — easements  from  land,  969. 

common  law — common  enemy,  969. 
water  polluted  while  flowing  in  streams  and  TiveiBi  2044. 

SURFACE  WATERS  PROPER 
(See  Pollution  op  Waters) 
as  defined  by  Ohio  court,  518. 
defined,  516. 

doctrine  of  appropriation  does  not  apply  to,  518. 
do  not  belong  to  water  courses,  517. 

escapes  by  surface  drainage,  evaporation,  and  percolation,  517. 
from  rains  and  melting  snows,  517. 

injunction  against  the  turning  of,  upon  the  lands  of  others,  2968-2970. 
injunctions  will  be  granted  in  such  cases,  2969. 
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SURFACE  WATEES  PEOPEE— (ContinMed) 
land  owner  may  capture,  519. 
no  riparian  rights  attach  to,  518. 

not  governed  by  the  same  rule  of  law  as  permanent  beds  of  water,  518. 
of  temporary  or  limited  source,  516. 
water  polluted  while  flowing  over  the  earth,  2044, 

SUEPLUS  WATEE 

at  common  law,  must  be  returned  to  the  stream  after  use,  847. 

can  not  be  sold,  1836. 

changes  which  may  be  made  by  prior  appropriator,  1362. 

definition  and  description,  522. 

may  be  appropriated,  1149. 

may  be  appropriated  by  subsequent  appropriators,  1316. 

not  included  in  a  valid  right,  1837. 

prior  appropriator  has  no  control  over,  1362. 

rights  of  prior  and  subsequent  appropriators  to,  523. 

rights  to,  522. 

rule  in  Wyoming,  1838. 

subsequent  or  junior  appropriators  may  appropriate,  1363. 

to  allow  the  sale  of  surplus  water  would  permit  speculation  and  fraud,  1838. 

water  in  excess  of  needs  can  not  be  sold  by  appropriator,  1837. 

SUEVEYS 

(See  PuBUc  Surveys) 
common  law  recognizes  no  Government,  896. 

rule  as  to  what  lands  may  be  irrigated  at  common  law  within  Government, 
895. 

SWALES 

(See  Water  Codeses) 
and  their  relation  to  water  courses,  512. 
defined,  512.  ' 

may  or  may  not  be  water  courses,  512. 
must  have  the  essential  characteristics  to  be  water  courses,  512. 

SWAMP  LANDS 

added  value  by  the  reclamation  of,  23. 
holding  back  of  waters  of  streams  prevents,  24, 
irrigation  as  an  aid  in  the  reclamation  of,  23. 
storage  works  aid  of  reclamation  gf,  24. 
when  drained,  become  exceedingly  productive,  23. 

SWAMPS  AND  MAE8HES 
are  not  water  courses,  515, 
classified,  466,  471, 
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SWAMPS  AND  MASSK^S— (Continued) 
defined,  515. 

doctrine  of  appropriation  does  not  apply  to,  516. 
riparian  rights  do  not  attach  to,  516,  797. 

"SWINGING  BASKET,  OR  LATH^" 
methods  of  irrigation  by,  46. 

SWITZERLAND 

modem  irrigation  in,  260. 

observations  in,  as  to  influence  of  forests  upon  temperature,  71. 

T. 

TACKING  EIGHTS 

appropriator  can  not  tack  right  of  a  mere  squatter,  1373. 

appropriation  must  stand  or  fall  upon  its  own  merits,  1374. 

depends  upon  contractual  relations,  1373. 

right  through  an  abandoned  ditch  can  not  be  tacked,  1373. 

grantee  under  parol  sale  can  not  tack  his  own  use  on  to  that  of  his  grantor, 

1777. 
right  of  the  later  appropriator  can  not  tack  to  the  rights  of  the  earlier 

where  abandoned,   1999. 
right  through  an  abandoned  ditch  can  not  be  tacked,  1373. 
right  to  store  water  can  not  be  tacked  to  right  for  direct  irrigation,  1374. 
rule  of  the  Montana  court  regarding,  1374. 

TAFT,  PRESIDENT 

message  to  Congress  relative  to  control  of  water  power  sites,  1488. 

TAXATION 

a  water  right  is  subject  to,  1332. 

constitutional  provisions  of  Colorado  for  the  taxation  of  irrigation  works, 

3331. 
irrigation  corporations,  2657,  2658. 

exemption  of  taxation  of  works  owned  by  mutual  companies,  2658. 
in  California  subject  to  taxation,  2658. 

in  order  to  induce  organization  and  operation  of  irrigation  corpora- 
tions, their  property  may  be  exempt  from  taxation  in  certain  cases, 
2657. 
limitations  of  exemptions,  2657. 
rule  in  Colorado,  2658. 
theory  of  exemption  from  taxation,  2657. 
of  irrigation  works  in  Utah,  3609,  3610. 

statutory  provisions  relative  to  the  taxation  of  water  works  in  CalifomiB, 
3249. 
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TAXES 

must  be  paid  by  adverse  claimant  in  order  to  acquire  title  by  prescription, 
1893. 
where  no  taxes  are  assessed,  no  payment  need  be  made,  1893. 
where  right  of  way  is  not  assessed,  separate  from  the  land,  no  payment 
need  be  made,  1894. 
protection  of  property  under  the  constitution  applies  to  the  subject  of  tax- 
ation and  assessments,  1905,  1915. 

TEELE,  E.  P. 

upon  the  subject  of  wasting  water,  1621. 

TEMPERATURE 

influence  of  forests  upon,  70. 

TENANTS  IN  COMMON 

contribution  for  necessary  expenses,  2622,  2623. 

each  tenant  in  common  is  individually  bound  to  keep  a  ditch  or  other 

works  in  repair,  2622. 
one  tenant  can  not  stop  the  flow  of  the  water  in  the  ditch  for  failure 

to  contribute,  2623. 
statutory  provisions  for  contributions,  2623. 
those  making  repairs  may  compel  contribution  on  the  part  of  those 

who  fail  to  bear  their  share,  2622. 
work  done  must  be  necessary  in  order  for  tenant  to  be  liable  for  his 

share,  2623. 
may  change  his  use  of  the  water  without  abandoning  same,  1995. 

may  sell  their  respective  interests  without  joining  cotenants,  1779. 
mutual  or  voluntary  water  associations,  2625-2627. 
owners  in  mutual  water  associations  are  tenants  in  common,  2625. 
prescriptive  rights  as  between,  1875. 

an  ouster  must  be  had  before  statute  of  limitations  will  run,  1875. 
burden  of  proving  an  ouster  is  on  the  cotenant  who  asserts  it,  1875. 
decision  of  one  tenant  is  generally  deemed  possession  of  all,  1875. 
notice  must  be  given  by  the  adverse  claimant  to  his  cotenant,  1875. 
under   certain    conditions,    one    may   acquire    by    prescription    rights 

formerly  owned  by  the  others,  1875. 
rights  as  against  third  parties,  2624. 

each  co-tenant  has  the  right  to  an  action  for  injunction  to  stop  the 

illegal  actions  of  a  trespasser,  2624. 
each  has  the  right  without  joining  the  others  to  protect  the  whole 

estate,  2624. 
wrongful  diversion  of  water  owned  by  cotenants  is  an  injury  to  each, 

2624. 
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TENANTS  IN  COMMON— (Continued) 
rights  as  between  each  other,  2619. 

courts  may  settle  all  disputes  between  tenants  in  common,  2619. 
each  member  has  the  right  to  sell  his  interest  without  consent  of  his  co- 
tenants,  2621. 
equity  may  decree  a  sale  of  the  rights  and  division  of  the  proceeds, 

2622. 
equity  may  decree  the  time  and  extent  of  the  use  of  the  rights,  2622. 
injured  cotenant  may  enjoin  wrongdoer  from  diverting  water  to  his 

injury,  2619. 
in  some  States  special  proceedings  are  provided  for  the  settlement  of 

disputes  between  tenants  in  common,  2621. 
mere  non-user  by  one  does  not  affect  his  right  to  resume  the  use,  2620. 
often  the  relations  of  several  owners  have  the  incidents  of  both  tenancy 

in  common  and  copartnership,  2628. 
one  cotenant  can  not  transfer  any  greater  interest  than  that  owned  by 

him,  2621. 
owner  may  change  the  beneficial  use  of  the  water,  2619. 
partition  of  rights  between  tenants  in  common  can  not  be  had,  2622. 
possession  by  part  of  cotenants  is  possession  of  the  rights  of  all,  2620. 
power  of  one  cotenant  to  bind  the  association,  2632. 
right  of  one  as  against  his  cotenants  will  be  protected,  2619. 
right  of  tenant  in  common  to  an  action  for  damages,  2621. 
right  of  tenant  in  common  for  an  action  for  an  injunction,  2621. 
rule  in  Washington,  2620. 
statutes  of  limitations  between  tenants  in  common  will  not  begin  to 

run  until  there  is  an  actual  ouster,  2620. 
works  can  not  be  cut  up  in  several  portions,  2622. 
tenants  in  common — miscellaneous  subjects: 
abandonment  of  rights  by,  1993. 

co-owner  of  a  water  right  can  convey  his  own  interest,  1765. 
who  are  tenants  in  common,  2616. 

cause  of  forming  the  relation  of  tenancy  in  common,  2616. 

definition  of  tenants  in  common,  2616. 

many  agree  among  themselves  as  to  division  of  water,  2618. 

riparian  owners  as  tenants  in  common,  2618. 

rule  in  Colorado  as  to  tenancy  in  common,  2618. 

tenants  in  common  both  in  works  and  in  water  rights,  2618. 

when  several  proprietors  are  regarded  as  tenants  in  common  of  a  ditch, 

2616. 
where  several  persons  join  in  making  an  appropriation  of  water,  they 

are  so  regarded,  2617. 
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TENDEE 

(See  CoRPOEATioNS  roR  Profit;  Public  Service  Corporations) 
demand  for  compulsory  service  of  water  by  pubUc  service  corporations  must 
be  accompanied  by  tender,  2710. 

TENNESSEE 

rule  that  compensation  and  damages  in  condemnation  can  not  offset  bene- 
fits, 1943. 
title  to  beds  of  fresh  water  navigable  rivers  in,  545. 

TEXAS 

criticism  of  the  Texas  laws,  3576. 

irrigation  district  law  adopted,  3576. 

regulation  of  irrigation  by  commissioners'  courts  is  peculiar  to  the 
State,  3576. 

State  should  adopt  system  of  State  control,  3576. 

Texas  has  not  kept  pace  with  her  sister  States  upon  the  subject  of  irri- 
gation, 3576. 
irrigation  in  the  State,  3575. 

ancient  canals,  3575. 

census  report  of  1910  relative  to  irrigation  in  the  State,  3575,  3576. 

in  some  portions  irrigation  is  indispensable,  3575. 

irrigation  along  the  Kio  Grande  Valley  is  of  ancient  origin,  3575. 

irrigation  a  useful  adjunct  to  the  rainfall,  3575. 
particular  features  of  the  State,  3574. 

climate  of  the  State,  3574. 

greater  portion  is  semi-arid,  3574. 

precipitation  and  rainfall,  3574. 

Western  portion  of  the  State  is  within  the  arid  region,  3574. 
statutory  laws  relating  to  waters  and  water  rights,  3576-3587. 

adjudication  of  existing  rights,  3581. 

adjudication  of  rights  left  entirely  to  the  courts,  3581. 

appropriation  of  water,  3578. 

commissioners'  courts — ^powers  and  duties  of,  3582,  3583. 

commissioner  of  agriculture — duties  of  the,  relative  to  irrigation,  3586. 

construction  must  begin  within  ninety  days  after  filing  of  statement, 
3579. 

corporations  and  companies — duties  and  powers  of,  3579,  3580. 

ditches  and  canals  and  rights  of  way  therefor,  3580,  3581. 

drainage  and  drainage  districts,  3585. 

irrigation  district  law,  3583-3585. 

Reclamation  Act — ^Acts  in  aid  of,  3585. 

regulating  the  mode  of  irrigation  in  commissioners '  courts,  3582,  3583. 

right  of  appropriation  and  use  of  water,  3577. 

riparian  rights  in  Texas,  3586,  3587. 
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TEXAS — (Continued) 

statement  of  appropriation,  3578. 

title  to  waters  where  irrigation  is  necessary,  declared  to  be  the  property 
of  the  public,  3577. 
Texas — miscellaneous  subjects: 

acquisition  of  lands  by  the  tXaited  States,  674. 
ancient  irrigation  by  the  Nahua  nations  in,  122. 
burden  of  proof  as  to  the  necessity  of  irrigation,  3006. 
cities  and  towns  of,  succeeding  to  pueblo  rights,  2591. 
climate  of,  as  compared  to  that  of  India,  184. 
correlative  right  as  to  percolating  waters  rejected,  2174. 
has  common  law  and  doctrine  of  appropriation,  872,  1088. 
has  doctrine  of  appropriation,  871,  1088. 
irrigation  districts,  2524. 

history  of  irrigation  district  laws  in,  2524. 
it  is  necessary  to  plead  the  necessity  of  irrigation,  2987. 
Mexican  pueblo  rights  in,  996. 
partial  dedication  of  waters  by  the  statute,  654. 
Eeclamation  Act  extended  to,  by  Act  of  Feb.  25,  1905,  2208. 
riparian  rights  in  Texas,  3586,  3587. 
rule  as  to  granting  easements  over  State  lands,  1718. 
rule  as  to  measure  of  damages  for  injuries  to  crops,  3140. 
rule  as  to  natural  wants  in,  881. 

rule  as  to  riparian  proprietor,  without  use,  to  injunctions,  2950. 
rule  as  to  riparian  rights  on  navigable  waters,  800. 
rule  as  to  the  extent  of  riparian  lands  in,  781,  785. 
supplemental  irrigation  in,  45. 

THEBES 

one  of  the  oldest  monuments  representing  irrigation  at,  104. 

THIBET 

modern  irrigation  in,  262. 

THREATENED  INJURY 
(See  Injunctions;  Injuries) 
injury  must  be  continuing  or  threatened  before  an  injunction  will  lie,  2918. 

TIDE  WATERS 

are  public  waters,  481. 

"navigable"  synonymous  with  "tidal,"  560. 

TIGRIS  RIVER 

methods  of  irrigation  of,  46. 

TIMBER 

(See  Forests) 
appraisal  and  sale  of,  on  forest  reservations,  712. 
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TIMBER—  ( Continued) 

relief  of  persons  prosecuted  for  cutting  timber,  743. 
unlawful  cutting  of  the  timber  lands— penalty  for,  743. 
use  of,  and  stone  by  settlers  on  forest  reservations,  712. 

TIMBER  AND  LUMBER  SUPPLY 
perpetuation  of,  94-99. 

TIMBER  AND  STONE  ACT 

provisions  of,  of  Juije  3,  1878,  740. 

sale  of  timber  and  stone  lands  under,  741. 

States  to  which  it  applies,  740. 

TIMBER  CULTURE  ACT 

Act  of  1873,  relating  to,  738. 
amended  by  Act  of  June  14,  1878,  738. 
repealed  by  Act  of  March  3,  1891,  739. 

TITLE 

acquired  by  prescription,  once  vested  is  as  complete  as  any  other,  1898. 
mutual  water  corporations,  2661. 

company  holds  the  property  in  trust  for  the  respective  shareholders, 

2662. 
title  to  water  remains  in  the  original  owners  or  their  grantees,  2661. 
upon  dissolution,  title  to  the  water  rights  reverts  to  the  shareholders, 
2662. 
nature  of,  acquired  by  prescription,  1897,  1898. 
to  water  right  is  not  perfect  until  there  has  been  an  adjudication-  of  the 

same,  2755. 
to  water  rights,  2650. 

relation  of  corporation  to  consumers  as  regards  title  to  water  rights, 

2650. 
rule  in  Colorado,  2650. 
where  the  company  is  deemed  the  appropriator  and  owner  of  the  rights, 

2655. 
where  the  company  is  deemed  the  carrier,  2652. 
to  waters  in  the  Western  States — water  rights  defined: 
Arizona,  3159,  3160. 
California,  3182-3186. 
Colorado,  3263-3267. 
Hawaii,  3338. 
Idaho,  3354-3356. 
K&nsas,   a383-3385. 
Montana,  3405,  34:r»6, 
Nebraska,  3423-3C25 
Nevada,  344^ 
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TITLE—  (Continued) 

New  Mexico,  3467,  3468. 
North  Dakota,  3486. 
Oklahoma,  3497. 
Oregon,  3510,  3511. 
Philippine  Islands,  3538-3541. 
Portp  Eieo,  3548-3550.  * 

South  Dakota,  3563-3565. 
Texas,  3576-3578. 
Utah,  3594. 

Washington,  3625-3627. 
Wyoming,  3647-3649. 

TITLE  TO  EUNNING  WATERS 
usufructuary,  merely,  761. 

TOLTECS 

beginning  of  irrigation  by,  102,  123. 

TOEKICELLI 

theorem  of  forms  the  basis  of  measurement  of  running  water  by  weirs, 
1583. 

TOET  FEASOES 

actions  for  damages  against,  3103,  3105-3108. 

rule  as  to  damages  against  joint  tort  feasors  in  one  action,  3106,  3107. 
rule  as  to  damages  against  several  tort  feasors  in  one  action,  3105. 
rule  in  Montana  as  to  actions  for  damages,  for  or  against  joint  tort 
feasors,  3108. 

TOWN  SITES 

Acts  amendatory  to  the  National  Reclamation  Act,  relating  to,  2264-2267. 
Act  of  Feb.  24,  1911,  relative  to  the  sale  of  unsold  lands  embraced  in 

town  sites,  2266. 
all  unsold  lots  may  be  reappraised,  2267. 
appraisement  and  sale  of  town  lots,  2264. 

deferred  payments  may  be  allowed  for,  on  purchase  of  lots,  2267. 
lots  must  be  sold  to  the  highest  bidder  for  cash,  2265. 
power  may  be  developed  and  furnished  towns,  2265. 
provisions  relating  to  the  town  sites  of  Heybum  and  Rupert,  Idaho, 

2266. 
Secretary  of  the   Interior  may  withdraw  from  public  entry,   landB 

needed  for  town  site  purposes,  2264. 
water  rights  may  be  provided  necessary  for  towns,  2265. 
giants  for,  730. 
three  methods  of  creating,  730,  731. 
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TRANSPIEATION 

influence  of  forest  upon,  78. 

nature  and  description  of,  42. 

the  amount  of  water  required  for  clover,  42. 

the  amount  of  water  required  for  crops,  42. 

the  amount  of  water  required  for  native  plant  life,  42. 

the  amount  can  not  be  lessened  without  injuring  plants,  43, 

TREATIES 

power  of  the  United  States  to  acquire  land  by,  667. 
subject' to  the  Indian  right  of  occupancy,  679-684. 
treaties  as  to  control  of  international  waters,  2195-2209. 

treaty  with  Great  Britain  of  July  4,  1871,  relative  to  navigation  on 

boundary  rivers,  2197. 
treaty  with  Great  Britain  of  May  13,  1910,  relative  to  equal  division  of 

the  waters  of  the  St.  Mary  and  Milk  rivers,  2197,  note, 
treaty  with  Mexico,  Dec.  26,  1890,  establishing  an  international  bound- 
ary commission,  2200. 
treaty  with  Mexico,  the  Gadsden  Treaty  of  June  30,  1854,  relative  to 

boundary  rivers,  2198. 
treaty  with  Mexico,  May  21,  1906,  relative  to  the  division  of  the  waters 

of  the  Bio  Grande,  2204-2209,  2268. 
treaty  with  Mexico  of  Guadalupe  Hidalgo  of  Feb.  2,  1848,  relative  to 

navigation  on  boundary  rivers,  2198. 
treaty  vfith  Mexico,  Sept.  14,  1886,  providing  for  the  Eio  Grande  and 
Colorado  rivers  to  be  the  boundary  lines  between  the  two  countries, 
2199. 
treaty  making  power  defined,  667. 

treaty  with  France — ^Louisiana  Purchase,  668,  669,  671-673. 
with  England — early  American,  669. 
with  England — northwest  boundary  line,  670,  2197,  2198. 
with  Indian  tribes  prior  to  1871,  667. 

with  Mexico — subject  to  Spanish  and  Mexican  grants,  677,  2198-2209. 
with  Spain — ^Floridas,  Philippine,  and  Porto  Eico,  673. 

TREATY  MAKING  POWERS 
(See  Teeaties) 
has  power  to  establish  commission  to  apportion  rights  to  international 

waters,  2197. 
of  the  United  States,  667,  2197. 

TREES 

(See  Pollution  of  Waters) 
felling  of,  in  water,  pollutes  same,  2061. 

underground  channels  and  streams  may  be  traced  by  the  means  of,  and 
shrubs,  bushes,  and  grasses  which  grow  along  water  courses,  2117. 
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TRESPASS 

easement  does  not  give  its  owner  a  right  to  commit,  1754. 
injunctions  for,  on  land,  2964-2966. 

foundation  of  jurisdiction  of  the  court,  2964. 

injunction  will  lie  against  the  United  States  Beclamation  Service  for 
trespass  on  land,  2966. 

injunction  will  lie  to  prevent  multiplicity  of  suits,  2964. 

injunction  wUI  not  be  granted  unless  trespasser  is  insolvent,  2965. 

rule  by  the  Utah  court,  2964. 

when  injunctions  will  or  will  not  be  granted  in  such  actions,  2965,  2966. 
power  of  the  Government  to  protect  its  lands  from,  695. 
rights  of  way  over  private  lands  for  ditches  and  canals  must  be  acquired 
without,  1721. 

miners  may  protect  locations,  1724. 

no  other  person  may  construct  ditch  across  private  laud  without  con- 
sent of  owner,  unless  right  is  acquired  in  some  way  known  to  law, 
1722. 

owner  may  prevent  unlawful  entry  by  force,  1722. 

permit  from  Secretary  of  the  Interior  gives  no  right,  1723. 

permit  from  State  Engineer  gives  no  right,  1723. 

railroad  companies  may  protect  lands,  1724. 

rights  of  way  can  not  be  acquired  by  mere  trespass,  1723. 

rule  where  one  in  lawful  possession  has  no  legal  title,  1722. 

settlers,  the  owners  of  inchoate  rights,  have  the  right  to  protect  land, 
1724. 

TRESPASSEBS 

can  not  have  riparian  rights,  811. 

early  miners  and  settlers  were,  upon  the  public  domain,  1641. 
each  cotenant  has  a  right  of  action  against,  2624. 
may  appropriate  water,  1190. 

possessors  of  both  land  and  waters  in  the  early  history  of  California  were 
mere,  1052. 

TRIBUTARIES 

adjudication  of  rights  in  equity,  2820. 

adjudication  of  rights  in  the  main  stream  adjudicates  also  rights  in 
the  tributaries,  2820. 
definition  of,  507. 

diversion  of  water  from,  as  injuring  navigation,  596,  2354. 
lakes  may  be  tributary  to  water  courses,  507. 
percolating  waters  may  be  tributary  to  water  courses,  507, 
right  to  appropriate  waters  of  lakes  where,  1138. 
right  to  the  use  of  waters  of,  508. 
springs  are  usually  tributary  to  water  courses,  507. 
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TEIBUT  ABIES—  (ComtinwefJ) 

surface  waters  of  may  be  appropriated,  1137. 

to  natural  water  courses,  507. 

to  subterranean  or  underground  waters,  2162-2172,  2177-2186. 

correlative    rights    to    percolating    waters    tributary    to    underground 

waters,  2171-2177. 
extent  of   ownership   to   waters  tributary  to   underground  reservoirs, 

2183. 
nature  of  ownership  of  waters  tributary  to  underground  reservoirs, 

2181. 
percolating  waters  tiijbuitar^r  to  springs,  2167. 
percolating  waters  tributary  to  surface  waters,  2162. 
percolating  waters  tributary  to  surface  weUs,  2177-2181. 
percolating  waters  tributary  to  undieigroumd  reservoirs  or  catchment 

basins,  2169,  2181-2185. 
rights  to  percolating  waters  tributary  to  springs,  2167. 
rights  to  percolating  waters  tributary  to  surface  waters,  2163. 

"TRUSTS" 

action  may  be  brought  to  declare  and  enforce  a  parol  trust,  3050. 
conveyance  of  mutual  water  corporations  considered  to  be  one  of  trust, 

2651. 
mutual  corporations,  2662,  2663. 

corporation  is  trustee  foi  iitS'  stockholders,  2662. 

duty  imposed  upon  such  a  corporation  to  protect  rights  of  its  stock- 
holders, 2663. 
officers  can  not  acquire  title  to  the  corporation  property  by  prescrip- 
tion, 2663. 
officers,  managers  and  governing  board  also  hold  trust  relations  both 

to  the  corporation  and  to  its  stockholders,  2663. 
trust  relations  between  company  and  its  shareholders,  2662. 
of  Victoria,  Australia,  192,  193. 

property  acquired  by  irrigation  districts  held  by  such  districts  in  trust, 
2553. 

TUNNELS 

underground  streams  may  be  traced  by  means  of,  2117. 

TUELOCK  lEEIGATION  DISTRICT 
(See  Ieeigation  Dmtbicts). 
success  of,   2512. 

U. 

ULPIAN 

definition  of  banks  of  water  courses,  494. 
283 — Kinn.  on  Irr. 


4514  INDEX. 

References  are  to  pages.    Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  m,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

UNDEE  ASSISTANTS 

(See  Division  Enginebes;  Statk  Conteol;  State  Engineebs;  Wateb  Com- 

MISSIONEBS) 

powers  and  duties  of,  under  the  laws  of  State  control,  2444-2446. 

UNDEECUEKENT 

(See  Subterranean  or  TJNDBEORODNd  Waters) 
of  surface  streams,  2106. 

aNDEEFLOW 
(See  Subterranean  or  UNBERaBonNS  Waters) 
underground  water  courses,  2106. 
of  surface  streams,  2106. 
physical  action  of  the  water  in  the  underflow  of  surface  streams,  2108. 

UNDEE6EOUND   EESEEVOIES 

(See  Correlative  Eights;  PebcoIiAtino  Waters;  Beservoibs) 
percolating  waters  tributary  to,  2169-2176. 

common  law  abrogated  by  the  rule  of  correlative  rights,  2175,  2176. 
correlative  rights  to  such  waters,  2171. 

definition  and  description  of  percolating  waters  tributary  to  under- 
ground reservoirs,  2169. 
description  of  such  waters,  2169. 
effect  of  rule  of  correlative  rights  in  California  upon  the  common 

law,  2174. 
extension  of  the  doctrine  of  correlative  lights  to  such  waters,  2176. 
rule  in  California,  2171. 

rule  of  correlative  rights  based  upon  the  geology  of  the  country,-  2172. 
third  class  of  percolating  waters  under  our  classification,  2169. 

UNDEEGEOUND  WATEE  COXntSES 
classified,  466,  471. 

"UNDIMINISHED  FLOW" 

allowed  to  maintain,  when,  1961. 

early  California  rule  as  to,  953. 

modern  rule  as  to,  1447. 

modem  Western  rule  of,  950. 

Oregon  rule  as  to,  954. 

rule  of  the  Supreme  Court  of  the  United  States  as  to,  951,  952. 

UNINCOEPOEATED  COMPANIES 

(See  Companies;  Coufanies  Unincobfo&axid) 
subject  discussed,  2611-2633. 

UNITED  PEOVINCES  OF  INDIA 

description  of  Ganges  canals  in,  169. 
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UNITED  STATES 

first  of  modern  irrigation  in,  400.  ' 

Anaheim  Colony,  California,  409. 

Greeley  Colony,  Colorado — the  first  settlement  of,  406-408. 
irrigation  by  the  Spaniards  in,  401. 
Mormons,  first  English  speaking  people  to  practice  irrigation  in,  402- 

406. 
Biverside  Colony,  California,  409. 
growth  of  irrigation  in,  410-422.        ' 

according  to  the  11th  census,  1890,  413. 
according  to  the  12th  census,  1900,  415. 
according  to  the  13th  census,  1910,  419-422. 
from  1847-1880,  410. 
from  1880-1890,  411. 
from  1900-1910,  417. 
irrigation  in  the  humid  States,  422-425. 

according  to  the  12th  census,  1900,  424. 
according  to  the  13th  census,  1910,  425. 

in  the  Eastern  States  by  way  of  supplemental  irrigation,  422-424. 
irrigation  in  the  rice  growing  States,  425-429. 

according  to  the  census  report,  1900,  1910,  428. 
in  Louisiana,  425. 

in  the  States  east  of  the  Mississippi  Biver,  426. 
power  of,  to  exercise  the  right  of  eminent  domain,  1901. 

constitutional  provisions  of  the  United  States  supplemented  by  the 

State  constitutions,  1905. 
decision  of  the  Supreme  Court  alone  regarded  as  conclusive,  1946. 
fifth  article  of  the  amendent  to  the  constitution  of  the  United  States, 

1902,  1903. 
Government  retains  right  over  estates  of  individuals,  1901. 
it  is  an  incident  of  sovereignty  and  requires  no  constitutional  recogni- 
tion, 1901. 
it  is  the  duty  of  the  Supreme  Court  of  the  United  States  to  declare 

the  Act  unconstitutional  that  violates  any  provisions  of  the  Federal 

Constitution,  1907. 
it  is  the  superior  right  of  property  subsisting  in  the  sovereignty,  1904. 
limitations  upon  the  use  of  the  power,  1902. 
no  estate  can  be  condemned  without  due  process  of  law,  1902. 
no  estate  can  be  condemned  without  just  compensation,  1902. 
property  shall  not  be  taken  except  for  public  use,  1902. 
provision  of  section  one  of  the  fourteenth  amendment  of  the  Constitu- 
'  tion,  1903-1908. 

States  have  similar  provisions  to  the  fifth  and  fourteenth  amendment, 

1904. 
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UNITED  STATES— (Continued) 

United  States — miscellaneous  subjects: 

Acts  of  Congress  ratifying  constitutions  containing  dedication  pro- 
visions, 1116. 

area  of  forests  owned  by,  62. 

arid  region  of,  398.  % 

as  original  owner  of  the  public  domain  was  also  sole  riparian  owner, 
1406. 

as  riparian  proprietor,  658,  772,  813. 

at  an  early  date  might  have  evolved  a  more  uniform  system  for  water 
t  rights  and  rights  of  way,  1640. 

cession  of  the  Hawaiian  Islands,  674. 

conditions  and  results  in,  as  compared  to  those  of  India,  182. 

continuous  assertion  of  title  to  waters  in,  by  the  courts,  1118. 

costs  and  profits  in,  as  compared  with  those  of  India,  167, 

dedication  of  waters  by  a  State  against  the  rights  of,  657. 

divided  jurisdiction  over  lands  and  waters  in,  432. 

extension  of  the  irrigated  areas  in,  429. 

follows  Italy  in  irrigation  practice  and  laws,  225. 

general  rule  for  fishing  and  hunting  in  public  waters,  606. 

had  first  absolute  title  to  both  lands  and  waters,  1112. 

has  no  title  to  running  water,  1338. 

irrigation  a  national  question  in,  435. 

is  simply  the  appropriator  of  the  public  lands  of  the  various  States, 
755. 

may  acquire  territory  in  the  exercising  of  the  treaty  maWng  power, 
667. 

may  reserve  water  for  Government  purposes,  1180. 

mere  user  gives  no  title  against,  1322. 

modern  irrigation  in,  398-440. 

necessity  for  irrigation  in  this  country,  434. 

original  ownership  of  both  lands  and  waters  by,  1112. 

owner  of  water  power  sites  upon  its  public  lands,  1489. 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  533. 

perpetuation  of  our  forests,  95. 

power  of,  to  dispose  of  its  lands,  687. 

power  to  purchase  lands,  674. 

power  to  make  contracts  for  the  co-operation  with  other  projects  under 
the  amendatory  Act  of  Feb.  21,  1911,  2279. 

presumption  as  to  waters  flowing  over  public  lands  of,  1127. 

prescriptive  right  can  not  be  acquired  against,  1853. 

prescriptive  right  can  not  be  acquired  while  the  title  is  in  the  United 
States,  1854. 

present  condition  of  the  laws  of  irrigation  in  the  different  States,  431. 
>.  public  right  of  navigation  in,  563. 
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UNITED  STATES— (Continued) 

ranks  second  in  extent  of  its  forests,  62. 

reservations  of  water  by  the,  657,  691. 

reversionary  interest  under  Act  of  March  8,  1891,  remains  in  the,  1670. 

right  of  navigation  reserved  by,  574. 

Secretary  Hitchcock's  report  as  to  the  future  of  irrigation  in,  437. 

semi-arid  region  of,  398. 

source  of  title  of  both  lands  and  waters,  1405. 

States  included  in  the  arid  region  of,  399. 

States  included  in  the  semi-arid  region  of,  399. 

title  claim  to  waters  on  public  domain  by  Acts  of  Congress,  1113. 

title  to  land  between  meandered  lines,  778. 

treaties  between,  and  Great  Britain,  relative  to  the  control  of  interna- 
tional waters,  2197,  2198. 

treaty  between,  and  Mexico,  relative  to  the  control  of  international 
waters,  2199-2209. 

under  the  Constitution,  Congress  is  vested  with  the  exclusive  power. to 
dispose  of  its  public  lands,  688-695. 

water  reserved  for  Government  use  by,  can  not  be  appropriated,  1159- 
1163. 

water  supply  of,  229. 

USE  OF  WATER 

(See  Doctrine  of  Appeopeiation;  Riparian  Bights;  Waters) 
changes  which  may  be  made  in,  1527-1537. 

appropriator  entitled  to  amount  so  long  as  he  applies  it  to  any  of 
the  beneficial  purposes,  1528. 

right  to  the  water  not  lost  by  changing  use,  1527. 

statutes  attempting  to  make  a  water  right  an  inseparable  appurtenance 
not  generally  upheld,  1529. 

true  test  is  vse,  not  the  beneficial  purpose,  1529. 
classification  of,  under  the  common  law,  824. 

artificial  uses,  824. 

natural  or  primary  uses,  824. 

uses  which  can  not  be  made  at  all,  825. 
in  Alaska,  3148,  3149. 

used  mainly  for  mining,  3149. 

water  is  used  for  power  in  the  district,  3149. 
means  of,  and  character  of  the  works — subject  discussed,  1448-1468. 

character  of  construction  of  works,  1465. 

ditches  of  others  may  be  used,  1465. 

means  of  conducting  the  water  to  the  place  of  use,  1454. 

means  of  use  are  many,  1448. 

natural  channel  of  stream  may  be  used  for  ditch,  1457. 

reservoir  dams — diverting  dams,  distinguished,  1452. 
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USE  OF  WATEB— (ConMTMted) 

reservoirs  and  storage  rights,  1464. 
right  to  construct  dams,   1449. 
right  to  construct  ditches  on  private  lands,  1455. 
right  to  construct  ditches  on  the  public  lands,  1455. 
use  of  water — miscellaneous  subjects: 

all  surplus  water,  at  common  law,  must  be  returned  to  the  stleam,  847. 

appropriator  may  change,  1362. 

appropriator  may  change  place  of,  1362. 

artificial  wants,  at  common  law,  must  be  reasonable,  831. 

by  diversion,  at  common  law,  an  extraordinary  one,  840. 

enjoyment  by  subsequent  appropriators,  1376. 

extension   of   the   common   law   rule   of   reasonable    use    in    Western 

America,   883-889. 
extraordinary,  at  common  law,  defined,  820. 
in  Colorado,  regulated  by  statutory  provisions,  3291-3293. 
Judge  Hawley's  opinion  °as  to  the  reasonable  use  of,  890. 
manner  of,  at  common  law,  must  be  reasonable,  846. 
manner  of  taldng  water  at  common  law,  must  be  reasonable,  844. 
r  "natural  uses"  and  "artificial  uses"  at  common  law  distinguished, 

825. 
natural  wants,  at  common  law,  may  be  extraordinary,  828. 
no  priority  to  use,  at  common  law,  848. 
ordinary,  at  common  law,  defined,  820. 

property  in  water  of  flowing  streams,  merely  usufructuary,  769. 
reasonable,  at  common  law,  defined,  837. 
reasonable,  at  common  law,  in  cutting  ice,  843. 
relative  rights  of  riparian  owners  on  the  same  stream,  823. 
right  of  riparian  proprietors  to — subject  discussed,  819-852. 
statutory  right  to,  in  Kansas,  3391,  3392. 
what  constitutes  a  reasonable  use  is  a  question  of  fact,  834. 
what  changes  may  be  made  in  the,  1530. 

appropriator  can  never  consume  more  water  by  a  change,  1530. 

nature  and  extent  of  injuries  to  others  which  will  prevent  change,  1533. 

placer  mining  may  change  to  the  running  of  a  quartz  mill,  1530, 

rights  of  purchasers  to  make  changes,  1536. 

rule  in  California,  1530. 

rule  in  Nebraska,  1531. 

statutes  of  the  various  States  governing,  differ,  1534. 

use  for  irrigation  may  be  changed  to  that  of  furnishing  a  city,  1532. 

use  for  placer  mining  can  not  be  changed  to  use  for  irrigation,  1531. 

use  for  saw  mill  may  be  changed  to  that  for  a  quartz  mill,  1530. 

wh^re  a  certain  amount  of  water,  is  consumed,  an  equal  amount  may  be 

used  in  the  changed  use,  1531. 
where  the  new  use  requires  less  water,  change  may  be  made,  1533. 
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UTAH 

(See  MoEMONs) 
constitutional  provisions,  3592-3594. 

all  existing  rights  to  the  use  of  waters  recognized  and  confirmed,  3593. 

bill  of  appeals,  3593. 

sale  of  water  rights  and  water  works  by  municipalities,  3592. 

taxation  of  irrigation  works,  3593. 
criticism  of  the  Utah  laws,  3591. 

authority  of  the  district  court  to  authorize  the  State  Engineer  to  ap- 
prove or  reject  applications  for  appropriation,  3592. 

law  is  based  upon  those  of  Wyoming  and  Colorado,  3591. 

law  of  State  control  a  strong  feature,  3591. 

legislature  derelict  in  its  duty  in  failure  to  enact  an  artesian  well 
law,  3592. 

matter  of  adjudication  is  left  to  the  courts,  3572. 

power  and  authority  of  the  State  Engineer,  3591. 

questions  as  to  concentration  of  such  power  in  the  State  Engineer, 
3591,  3592. 

to  date  practically  all  adjudication  has  been  in  equity,  3592. 
irrigation  districts,  2566,  3612-3614. 

county  assessor,  assessor  for  district,  2566,  3614. 

first  irrigation  district  law,  enacted  in  1865,  2524. 

history  of  irrigation  district  laws  in  Utah,  2524. 

modern  law  following  the  California  Act  enacted  in  1909,  2525. 

modern  law  declared  constitutional  by  the  Supreme  Court,  2525. 

persons  entitled  to  vote  upon  organization  of  district,  2550,  3613. 

repeal  of  the  old  law,  2524. 
irrigation  in  the  State,  3589. 

census  report  for  1910  relative  to  irrigation,  3591. 

development  of  irrigation  methods  and  systems,  3590. 

early  method  of  settlement  of  disputes  by  bishop's  courts,  3590. 

first  irrigation  by  English  speaking  people  in  the  country,  3589. 

peculiar  interest  attaches  to  early  irrigation  in  Utah,  3589. 

settlement  by  the  Mormons  in  1847,  3590. 

State  almost  entirely  dependent  upon  irrigation,  3590. 

Utah  occupies  the  central  position  in 'the  Arid  Eegion,  3590. 
particular  features  of  the  State,  3588,  3589. 

description  of  the  Great  Basin,  3588. 

Great  Salt  Lake — description  of,  3589. 

northern  and  western  parts  lie  within  the  Great  Basin,  3588. 

precipitation  and  rainfall,  3589. 

source  of  water  supply,  3589. 

State  in  its  natural  condition  was  a  desert,  3588. 

streams  of  State  small,  3588. 

topographical  features  of  the  State,  3588. 
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UTAH—  (Continued) 

Btatutoiy  laws  relating  to  waters  and  water  rights,  3594-3618. 

abandonment  of  rights  for  failure  to  use  for  seven  years,  3596. 

adjudication  of  existing  rights,  3502-3606. 

"Adjudication  of  Water  Eights  Fund"  Act,  3505. 

adjudication  of  rights  left  entirely  to  courts,  3602. 

administrative  officers — ^powers  and  duties  of,  3597-3599. 

appeal  from  the  decision  of  the  engineer  may  be  had  to  the  district 
court,  3601. 

appropriation  must  be  made  hj  application  to  the  State  Engineer,  3599. 

appropriation  of  water,  3599-3602. 

artesian  weUs— Act  of  March  11,  1911,  3611. 

authority  of  State  Engineer  to  approve  State  applications,  3600. 

beneficial  use,  the  basis  of  the  right,  3596. 

canals  and  ditches  and  rights  of  way  therefor,  3606. 

Carey  law  in  Utah,  3614-3616. 

condemnation  of  land  for  rights  of  way,  3607. 

construction  of  works  must  be  diligently  prosecuted,  3601. 

construction  of  works  must  begin  within  six  months  after  day  of  ap- 
proval, 3601. 

contents  of  application  for  appropriation,  3599,  3600. 

corporations  and  companies — powers  and  duties  of,  3609, 

criminal  statutes,  3617,  3618. 

distribution  of  water,  3608. 

irrigation  district  law,  3612-3614. 

majority  of  rights  acquired  by  old  methods  of  appropriation,  3599. 

National  Beclamation  Act — provisions  in  aid  of,  3616. 

pollution  of  waters — provisions  against,  3616,  3617. 

priority  to  be  determined  by  date  of  application,  3602. 

proof  of  completion  of  works,  3602. 

reference  to  the  district  court  of  applications  to  appropriate,  3601. 

reservoir  and  reservoir  rights,  3609. 

reservoir  land  grant,  3609. 

right  to  appropriate  waters,  3594-3596. 

riparian  rights  in  Utah,  3618. 

standard  of  measurement,  shall  be  by  deeds,  3611. 

State  conservation  commission,  3612. 

State  Engineer — ^powers  and  duties  of,  3597,  3598. 

statement  of  claims  in  the  adjudication  of  rights,  3603. 

statement  of  claims  stand  in  the  place  of  pleadings  in  the  adjudication 
of  rights,  3603. 

statutory  proceedings  for  the  adjudication  of  rights,  3603. 

taxation  of  irrigation  property,  3609,  3610. 

title  to  water,  declared  to  be  the  property  of  the  public,  3594. 

transfer  of  rights,  3611. 

water  commissioners — ^powers  and  duties  of,  3599, 
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UTAH—  ( Continued) 

Utah — miscellaneous  subjects: 

abrogated  common  law  of  riparian  rights,  871,  1088. 

ancient  irrigation  by  the  Nahua  nations  in,  122. 

assignment  of  entries  under  the  Carey  Law,  2415. 

bill  of  rights  under  the  constitution  of,  3593. 

cause  of  the  settlement  of,  by  the  Mormons,  403. 

charges  for  land  under  the  Carey  Act,  2413. 

Desert  Land  Law  applies  to,  2345. 

Enlarged  Homestead  Act  extends  to,  2380. 

first  settlement  in  1847,  403. 

forcible  removal  of  saloon  from  right  of  way,  3049. 

form  and  substance   of  decrees  in   statutory  adjudication   of  water 

rights,  2863. 
has  accepted  the  provisions  of  the  Carey  Act,  2406. 
has  doctrine  of  appropriation,  871,  1088. 
has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 

2842. 
illustration  of  silted  water  for  irrigation,  2045. 
irrigation  by  different  Indian  tribes  in,  459. 
lands  may  be  thrown  open  as  construction  proceeds  under  the  Carey 

Act,  2412. 
leading  case  under  a  right  of  individual  to  condemn  land  for  ditches 

and  canals,  1917. 
married  women  permitted  to  file  under  the  Carey  Act,  2412. 
mining  a  public  use  in,  1922. 

no  special  proceedings  for  appeal  in  statutory  adjudications,  2873. 
President  WUford  Woodruff's  description  of  first  irrigation  in,  404. 
protection  of  private  property  under  provisions  of  the  constitution, 

1905. 
riparian  rights  in  Utah,  3618. 

rule  as  to  abandonment  of  water  for  non-user,  2015. 
rule  as  to  beneficial  use  of  water,  1550. 
rule  as  to  change  as  to  character  of  works,  1517. 
rule  as  to  change  of  use  of  water,  1534. 
rule  as  to  condemnation  of  rights  of  way  through  existing  ditches, 

1946. 
rule  as  to  construction  of  works  necessary  within  the  period  of  time 

fixed  by  the  State  Engineer,  2023. 
rule  as  to  contract  as  a  defense  in  actions  for  damages;  3116. 
rule  as  to  failure  to  furnish  water  to  settlers  under  the  Carey  Act, 

2413. 
rule  as  to  granting  injunction  for  trespass,  2964. 
rule  as  to  limitations  of  articles  of  incorporation  as  to  the  purpose 

of  the  corporation,  2676. 
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UTAH— (CoTittntteat) 

rule  as  to  measure  of  damages  for  injuries  to  crops,  3140. 

rule  as  to  parties  plaintiff  in  statutory^  adjudication  of  water  rights, 

2852. 
rule  as  to  percolating  waters,  2157. 
rule  as  to  pleadings  or  statement  of  claims  in  statutory  adjudication 

of  water  rights,  2855-2857. 
rule  as  to  seepage  water,  2191. 
rule  as  to  the  appropriation  of  the  waters  of  underground  streams, 

2104. 
rule  as  to  the  fixing  of  water  rights,  2490. 
rule  in,  as  to  appropriations  of  water  for  future  use,  1569. 
rule  in,  as  to  customs  affecting  the  interpretation  of  contract,  3116. 
rule  in,  as  to  purchase  of  abandoned  rights,  1766. 
rule  of  reasonable  diligence  in,  1275. 
rule  o£  the  Supreme  Court  as  to  essential  elements  to  work  an  estoppel 

in  pais,  2033. 
rule  that  purpose  of  corporation  must  be  determined  from  its  articles, 

2642,  2643. 
title  to  beds  of  fresh  water  navigable  rivers  in,  545. 
total  dedication  of  waters  by  the  statute,  654. 

V. 

VALENCIA. 
(See  Spain) 
irrigation  operations  in,  255. 

VELOCITY  OF  APPEOACH 
(See  Measdremunt  of  Waoxb) 
formulas  for  computing  in  the  measurement  of  water,  1587. 
coefficient  of  roughness,  defined  and  described,  1588, 
friction  must  be  considered,  1588. 
Kutter's  formula  as  to,  1589. 

VENETIA 
(See  Italy) 
irrigation  in,  220. 

VENUE 

actions  for  damages,  3101,  3102. 
rule  for  change  of  venue,  3102. 

where  property  injured  lies  in  two  or  more  counties,  3102. 
where  such  actions  must  be  commenced,  3101. 
an  action  to  quiet  title  to  ditch  or  canal  must  be  brought  in  the  propei 
county,  2772. 
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VENUE— (Comttjiued) 

in  actions  for  injunctions,  2975. 

where  such  actions  must  be  brought  and  tried,  2975,  2976. 
in  actions  to  adjudicate  water  rights  in  equity,  2760. 

action  must  be  brought  where  subject  matter  is  situated,  2760. 
rule  in  case  of  riparian  proprietors,  2760. 

where  controversy  is  over  water  flowing  through  two  counties  action 
may  be  brought  in  either  county,  2760. 
statutory  adjudication  of  water  rights,  2847,  2848. 

rule  in  Colorado  where  district  extends  into  two  or  more  counties, 

2847. 
such  action  must  be  brought  in  the  proper  county,  2847. 

VERDICT 

in  actions  for  condemnation  under  the  power  of  eminent  domain,  must  be 

received  and  adopted  by  the  court,  1973. 
in  actions  for  damages,  3129,  3130. 

deciding  motion  for  non-suit  or  directed  verdict,  3129,  3130. 

unless  a  jury  is  waived,  the  court  having  given  its  instruction,  the  case 

must  be  submitted  to  the  jury  for  their  verdict,  3129. 
jury  must   determine   the   liability   of   the   defendant   and   if   found 
against  him,  assess  the  damage,  3130, 
in  equity  cases  merely  advisory,  2801. 

VESTED  EIGHTS 

adoption  of,  under  the  rule,  could  not  abolish  vested  riparian  rights,  1431. 

appropriations  prior  to  vested  riparian  rights,  1437. 

appropriations  subsequent  to  vested  rip%rian  rights — rule   in  California, 

1437. 
appropriations  subsequent  to  vested  riparian  rights — rule  in  other  States, 

1441-1446. 
can  not  be  impaired  under  laws  of  State  control,  2470,  2471. 

can  not  be  impaired  by  procedure  under  laws  of  State  .control,  2470. 
criticisms  of  the  laws  of  State  control,  2471,  2472. 
rule  in  Idaho,  2471. 

rule  of  the  Circuit  Court  of  Appeals  of  Idaho,  2470. 
in  those  States  which  afterward  abrogated  the  common  law  rule,  1431. 
preservation  of  rights  acquired  under  old  laws  i^  Oregon,  3511. 
riparian  rights  vested  prior  to  appropriations  give  the  better  title,  1428. 
riparian,  vested  in  those  States  which  afterward  abrogated  the  common  law 
rule,  exist,  1431. 

VETTABBIA  CANAL 
irrigation  under,  234. 
of  Lombardy — description  of,  234. 
use  of  sewage  water  by  means  of,  235. 
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VICTOEIA 

area  irrigated  in,  192. 

authorities  empowered  to  administer  works  in,  199. 

authorities  empowered  to  construct  works  in,  199. 

Elwood  Mead,  chairman  of  State  rivers  and  water  supply  commission,  191. 

irrigation  projects  in,  191.  , 

laws  and  their  history,  192. 

rights  and  natural  waters  in,  196. 

riparian  rights  practically  abolished  in,  198. 

"State  Eivers  and  Water  Supply  Commission"  of,  191. 

"Water  Act  of  1905,  196. 

VILLOEESI  CANAIi 
irrigation  under,  229. 
Lombardy — description  of,  229. 
management  of,  230-234. 

VIRGINIA 

cession  of  lands  by,  671. 

ownership  of  beds  of  fresh  water  navigable  rivers  in,  536. 

VOLUNTARY  ASSOCIATIONS 

(See  Companies;   Companies  TTnincorpoeated;  Mutual  Watee  Associa- 
tions; Tenants  in  Common) 
subject  discussed,  2625-2627. 
voluntary  or  community  associations  are  often  involuntary,  2660. 

w. 

WAEE,  ETTGENE  P. 

upon  the  subject  of  appropriation  of  water  for  health,  recreation,  and 
beauty,  1201-1203. 

WASHINGTON 

constitutional  provisions,  3624,  3625. 

bill  of  rights,  3624. 

provisions  on  the  subject  of  eminent  domain,  3624. 

use  of  waters  in  the  State  declared  to  be  a  public  use,  3624. 
criticism  of  the  Washington  laws,  3622-3624. 

authority  conferred  upon  the  State  Engineer  criticised,  3623. 

laws  which  have  been  adopted  in  furtherance  of  irrigation  in  the  State, 
3624. 

legislature  has  been  slow  in  enacting  efficient  laws,  3622, 

methods  of  appropriation  antiquated,  3623. 

office  of  State  Engineer  should  be  created,  3623. 

water  code  promised  in  the  near  future,  3622. 
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WASHINGTON—  {Continued) 

irrigation  districts,  2525,  3635.  ' 

history  of  irrigation  district  law  in  Washington,  2525. 

law  held  constitutional  a,  number  of  times,  2526. 
irrigation  in  the  State,  3620-3622. 

census  report  of  1910  relative  to  irrigation  in  the  State,  3622. 

crops  can  be  raised  in  many  portions  without  irrigation,  3620. 

first  recorded  claim  to  water  in  the  Yakima  Valley,  3620. 

increase  of  population  120  per  cent  during  the  last  decade,  3621. 

progress  along  irrigation  lines  in  recent  years,  3620. 

report  of  the  bureau  of  statistics  and  immigration  of  the  State  of 
Washington,  3621. 

reservoirs  constructed  for  impounding  water,  3621. 
particular  features  of  the  State,  3619,  3620. 

artesian  basins  in  the  State,  3620. 

climate  of  the  State,  3620. 

precipitation  and  rainfall  in  the  State,  3619. 

source  of  water  supply  in  the  State,  3619,  3620. 

topographical  features  of  the  State,  3619. 

Washington  somewhat  similar  to  Oregon,  3619. 
rule  in,  as  to  change  of  location  of  ditches  and  canals,  1512. 

as  against  rights  of  the  ditch  owner,  1516. 

as  against  the  rights  of  the  land  owner,  1513. 

can  not  be  changed  after  easement  becomes  definite  as  to  size,  1514. 

character  of  works  may  be  changed,  if  others  are  not  injured,  1513. 

if  upon  the  lands  of  others,  consent  must  be  obtained,  1513. 

no  change  can  be  made  in  easement  which  is  more  burdensome,  1513. 

rule  in  Washington,  1515. 
statutory  laws  relating  to  waters  and  water  rights,  3625-3639. 

adjudication  of  existing  rights  left  to  the  court,  3633. 
.     artesian  wells — ^regulation  of  the  use  from,  3632. 

Carey  Act  in  Washington,  3635,  3636. 

commissioners  appointed  by  the  court  to  regulate  and  adjust  reservoir 
water,  3631. 

contents  of  notice  of  appropriation,  3627. 

construction  must  begin  within  three  months  after  posting  of  notice, 
3627. 

corporations  and  companies — rights  and  powers  of,  3631. 

criminal  statutes,  3638. 

distribution  and  apportionment  of  water,  3629,  3630. 

ditches  and  canals  and  rights  of  way  therefor,  3628. 

ditches  constructed  for  the  utilization  of  waste,  seepage,  or  spring 
water,  3627. 

improvement  of  streams  for  logging  purposes,  3633,  3634. 

irrigation  district  law,  3635,  3636. 
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WASHINGTON—  (Cojitmned) 

method  of  appropriation,  3626. 

National  Eeelamation  Act — ^provisions  in  aid  of,  3634. 

notice  of  appropriation,  3636. 

pollution  of  waters,  3637. 

proceedings  for  the  adjudication  of  existing  rights,  3633. 

proceedings  for  the  condemnation  of  riparian  rights,  3629. 

reclamation  of  State  lands  by  the  State,  3637. 

reservoirs  and  reservoir  rights,  3631. 

right  of  appropriation  of  water,  3625. 

right  to  construct  dams  across  the  beds  of  reservoirs,  3632. 
•f  right  to  use  of  water  may  be  transferred  by  deed,  3627. 

riparian  rights — condemnation  of,  3629. 

riparian  rights,  recognized  as  an  obstruction  to  the  full  development 
of  the  State,  3629. 

riparian  rights  in  Washington,  3638. 

standard  of  measurement— the  second-foot,  3630. 

water  rates — fixed  by  the  public  service  eojnmission,  3631. 
Washington — ^miscellaneous  subjects : 

condemnation  of  water  rights  in,  1955,  1956. 

court  will  take  judicial  notice  of  the  customary  law  of  miners,  2987. 

Desert  Land  Law  applies  to,  2345. 

Enlarged  Homestead  Act  extends  to,  2380. 

forest  reservations  in  can  not  be  created  without  Act  of  Congress,  709, 
725. 

form  of  notice  of  appropriation  in,  1225. 

has  common  law  and  doctrine  of  appropriation,  872,  1088. 

has  doctrine  of  appropriation,  871,  1088. 

has  special  statutory  proceedings  for  the  adjudication  of  water  rights, 
2842. 

influence  of  locality  upon  question  of  public  use,  1910. 
I  irrigation  by  different  Indian  tribes  in,  460. 

partial  dedication  of  waters  by  the  constitution,  649. 

power  to  fix  water  rates  is  conferred  upon  the  "Public  Service  Com- 
mission," 2489. 

question  of  public  use  in,  1927. 

rule  as  to  abandonment  for  waste,  2017. 

rule  as  to  act  of  God  as  a  defense,  3120. 

rule  as  to  beneficial  use,  1565. 

rule  as  to  changing  location  of  ditch  or  canal,  1572. 

rule  as  to  condemnation  of  water  rights  by  one  public  service  corpora- 
tion by  another,  1952. 

rule  as  to  diversion  of  water  on  private  land,  1168. 

rule  as  to  forfeiture  of  contract  on  the  ground  of  fraud,  2749. 
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WASHINGTON— (Contwued) 

rule  as  to  measure  of  damages  for  an  injury  to  or  loss  of  water  right, 

3144. 
rule  as  to  measure  of  damages  for  injuries  to  crops,  3141. 
rule  as  to  parties  plaintiff  in  statutory  adjudication  of  water  rights, 

2853. 
rule  as  to  riparian  rights  on  navigable  waters,  799. 
rule  as  to  the  character  of  use  of  easements  which  may  be  made,  1515. 
rule  in  actions  for  mandamus,  3029. 

rule  in,  as  to  granting  rights  of  way  over  lands  of  settlers,  1727. 
rule  in,  as  to  question  of  intent  of  abandonment,  1983. 
rule  of  res  ipsa  loquitur,  3082. 

statute  of  non-user  of  water  working  a  forfeiture,  2022. 
title  to  beds  of  fresh  water  navigable  rivers  in,  545. 
use  and  value  of  artesian  waters  in,  2125. 

WASTE  WATER 

definition  and  description,  523. 

long  receipt  of,  does  not  give  title  by  appropriation,  prescription,  or  estop- 
pel, 2034. 
may  be  appropriated  when,  1150. 
rights  to,  523. 
rights  to  in  Oregon,  3518. 

WASTING  WATEE 

by  application  of  water  in  extravagant  amounts  to  land,  1617. 

by  application  of  water  to  land  not  fit  to  receive  the  same,  1618. 

cultivating  land  by  water,  1617. 

habits  of  some  of  the  farmers  in  every  part  of  the  West,  1617. 

is  a  waste  of  the  water  of  the  most  extravagant  kind,  1618. 

more  cultivation  and  less  water  will  produce  better  results,  1618. 

results  of  are  bad,  1618. 

rule  in  Idaho,  1618. 

rule  in  Oregon,  1619. 
defective  appliances  for  conducting,  1616. 

loss  by  defective  appliances,  treated  as  waste,  1617. 

loss  by  seepage,  1617. 

reasonable  care  must  be  taken  to  prevent  unnecessary  loss  by,  1617. 
duty  of  courts  to  suppress,  1622. 

courts  may  fix  the  proper  duty  of  water  by  decree,  1622. 

courts  may  suppress  by  decree  all  wasting  of  water,  1622. 

evidence  as  to  proper  duty,  1623. 

no  appropriation  held  as  to  the  water  permitted  to  run  to  waste,  1622. 

rule  in  CaUfomia,  1623. 

rule  in  Colorado,  1623. 
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WASTING  WATEE— (Continued) 

rule  in  Idaho,  1623. 

where  minimum  duty  is  fixed  by  statute,  court  may  determine  the 
proper  duty,  1623. 
infiuenpe  of  statutes  upon  the,  1620. 

criminal  statutes  upon  the  waste  of  water,  1620. 

each  individual  ease  stands  alone,  1621. 

importance  of  the  legislatures  to  prescribe  general  rule,  1621, 

provisions  of  the  statutes  of  ithe  Western  States,  1620. 

statutes  defining  wasting  of  water  from  artesian  wells,  1622. 

statutes  fixing  the  minimum  duty  of  water,  1620. 

two  classes  of  statutes,  1620. 

first:  those  which  allow  acquirement  to  rights,  1620. 
second:  those  which  allow  rights  tor  certain  specified  tracts  of 
land,  1620. 

view  of  Mr.  E.  P.  Teele  upon  the  subject,  1621. 
wasting  water — miscellaneous  subjects: 

appropriator  acquires  title  to  only  so  much  as  he  uses  economically 
and  without  waste,  1612. 

appropriator  does  not  acquire  title  to  the  water  vested,  1612. 

by  claiming  excessive  quantities,  1613. 

difference  between,  and  the  natural  losses  in  transit,  1612. 

ditches  and  canals  must  be  so  constructed  as  to  prevent  the,  1238. 

effect  of,  bad,  1613. 

has  occupied  the  attention  of  the  authorities,  1612. 

is  the  converse  of  using  water  economically,  1612. 

method  of  preventing  waste  by  seepage,  1454. 

need  of  suppression  of,  1612. 

one  of  the  most  important  eases  before  the  courts,  1612. 

only  by  suppression  of,  in  many  places,  can  new  cultivation  be  had, 
1612. 

subject  discussed,  1612-1624. 

water  tight  conduits  used  in  the  older  countries  to  prevent  waste,  1454. 
what  acts  constitute: 

excessive  diversion,  1614. 

excessive  diversion  by  riparian  appropriator  is  waste,  1616. 

depends  upon  facts  surrounding  each  particular  case,  1614. 

must  permit  surplus  to  remain  in  the  stream,  1616. 
works  an  abandonment,  2002. 

abandonment  of  so  much  right  as  is  represented  by  wasted  water, 
2002. 

habits  of  farmers  in  wasting  water,  2003. 

injunction  will  lie  to  prevent  diverting  from  the  stream  an  excess  quan- 
tity of  water,  2003. 
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WASTING  WATEB,— (Continued) 

injunction  will  lie  to  prevent  upper  appropriator  from  diverting  excess 
quantity,  2003. 

no  title  can  be  retained  to  the  portion  of  water  unnecessarily  wasted, 
2002. 

riparian  owner  may  enjoin  appropriator  from  diverting  excess  water, 
2003. 

riparian  owner  may  enjoin  waste,  2003. 

subsequent  appropriators  may  acquire  title  to  water  wasted  by  prior, 
2003,  2004. 

wasted  water,  so  abandoned,  may  be  appropriated  by  subsequent  com- 
ers, 2004. 

WATER 

(See  Watees) 
abandonment  of,  2005. 

discharged  waste,  2009. 

distinction  drawn  between  the  abandonment  of  a  water  right  and 

water,  2005. 
effect  of  water  abandoned  and  discharged  into  a  natural  stream,  2006, 
intent  to  recapture  must  be  present  at  the  time  it  is  discharged  or 

water  is  abandoned,  2009. 
water  developed  incidentally  to  some  other  enterprise  may  be  aband- 
oned, 2005. 
water  discharged  into  natural  stream  becomes  a  part  thereof,  2006. 
F^ter  discharged  without  any  intent  of  recapture  works  an  immediate 

abandonment,  2006. 
water  may  be  allowed  to  escape  and  be  abandoned  by  the  appropriator, 
2005. 
actiohs  for  damages,  3056. 

action  may  be  brought  for  the  obstruction  of  a  certain  quantity  of 

water,  3056. 
water  reduced  to  possession  is  the  subject  of  purchase,  sale,  or  of  lar- 
ceny, 3056. 
sale  of  after  diversion,  1846,  3056. 

distinction  between  the  right  to  sell  water  and  the  water  right,  1846. 
rule  of  early  California  court,  1846. 
water — miscellaneous  subjects : 

becomes  personal  property  when  taken  into  possession,  1339,  3056. 
becomes  the  absolute  property  of  the  appropriators,  1340. 
body  of,  a  corporeal  hereditament,  1343. 
change  from  direct  application  to  storage,  1517. 
changes  which  may  be  made  in  mode  of  collecting,  1517. 
Idaho  rule  as  to  title  of,  when  taken-  in  possession,  1341. 
is  a  movable  and  wandering  thing,  1339,  1572. 
284 — Klnn.  on  Irr. 
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WATER—  ( Continued) 

New  Mexico  rule  as  to  title,  when  taken  into  possession,  1343. 

no  ownership  of  percolating  waters  until  actual  possession  is  acquired, 

2183. 
title  to,  after  diversion,  1340. 
view  of  Mr.  Justice  Field  upon  the  subject  of  title  to,  1340. 

WATEE  ACT 
(See   Canada) 
of  British  Columbia — provisions  of,  331-382. 

WATER  AND  lEEIGATlON  CODES 

(See  State  Control  oe  Law  op  State  Administeation) 
Egyptian  code  of  1884,  142-157. 

Egyptian  decree  of  1881,  regulating  machines  for  raising  water,  151. 
India — enactment  of  laws  in,  174. 

Act  of  1845,  Northwest  provinces,  175. 

Act  of  1873,  Northern  India  Canal  and  Drainage' Act,  177. 

Act  of  1905,  Punjab  Minor  Canals  Act,  181. 

Acts  of  1879  and  1880,  Bombay  Canal  Acts,  180. 
law  of  State  control  or  State  administration  of  waters — subject  discussed, 

2420-2472. 
New  South  Wales,  Australia,  irrigation  laws,  189. 
permit  by  State  Engineer  may  be  sold  and  transferred  under,  1766. 
South  Africa,  laws  of,  208,  219. 

Irrigation  Act  of  1906,  208. 
Spanish  law  upon  the  subject  of  waters,  .255. 
Victoria,  Australia,  192-199. 

WATEE  CODES 
(See  Codes) 
water  must  be  appropriated  in  accordance  with,  1317. 

WATEE  COMMISSIONERS 

(See  Division  Engineers;  State  Engineers;  State  Control) 
of  Nebraska — ^powers  and  duties  of,  3426. 
of  Nevada — ^powers  and  duties  of,  3446. 
of  North  Dakota — powers  and  duties  of,  3488. 
of  South  Dakota — ^powers  and  duties  of,  3565. 
of  Utah — ^powers  and  duties  of,  3599. 
of  Wyoming — powers  and  duties  of,  3652,  3653. 
powers  and  duties  of,  in  Colorado,  3269,  3270. 
powers  and  duties  of,  in  Idaho,  3358. 
powers  and  duties  of,  under  the  laws  of  State  control,  2444-2446. 

division  of  the  various  States  of  the  water  districts,  2445. 

duty  to  begin  work  when,  2446. 
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WATEE  COMMISSIONERS— (Contmwed) 

duties  aie  in  the  nature  of  water  police,  2446. 
duties  consist  in  the  apportionment  of  the  water,  2445. 
have  the  power  of  deputy  sheriffs  or  constables,  2445. 
have  charge  of  the  water  districts  of  the  State,  2444. 
must  have  knowledge  to  make  measurements,  2446. 
payment  usually  by  a  sum  per  diem,  2446. 
rule  in  Idaho  as  to  time  of  beginning  of  work,  2446. 
sometimes  called  "water  masters,  under  assistants,  or  supervisors," 
2445. 
when  authorized  to  distribute  water  in  Montana,  3412,  3413. 

WATEE  COUESES 
all  rivers  are,  501. 

aU  water  courses  can  not  be  termed  rivers,  501. 
artificial,  514. 
artificial,  defined,  514. 

as  to  what  constitutes  is  a  question  of  great  importance,  500. 
at  times  may  be  dry,  498. 
channel  is  the  deeper  part  of,  491. 
creeks,  brooks,  and  rivulets  as,  505. 
definition  of,  484,  and  note, 
distinction  between  small  lakes  and,  480. 
distinguished  from  artificial,  484. 
do  not  include  surface  water,  488. 
essential  characteristics  of,  490-501. 

bank,  defined  and  described,  494. 

bed,  defined  and  described,  492. 

channel,  defined  and  described,  490. 
general  characteristics  of,  486. 
Judge  Hawley's  description  of,  500. 
ravines  as,  509. 
riparian  rights  attach  to  all,  796-803. 

creeks,  brooks,  and  rivulets,  796, 

flood  waters,  801. 

interstate  rivers  and  streams,  802. 

lakes  and  ponds,  805-807. 

navigable  rivers,  797. 

rivers,  796. 

streams,  796. 
riparian  rights  do  not  attach  to  artificial,  803. 
rivers  as,  501. 

rivulet  is  a  water  course,  487. 
sloughs   as   natural,   513. 
springs  and  their  relation  to,  511. 


4532  INDEX 

Beferenees  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  H,  pp.  1098-2194; 
Volmne  m,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

WATER  COUESES— (Contmwed) 

subterranean  or  underground — subject  discussed,  2097. 
classification  of,  2098. 
common  law  governing  known  dependent  subterranean  water  courses, 

2111. 
definition  of  known  dependenlj^ubterranean  water  courses,  2106. 
definition  of  known  independent  subterranean  water  courses,  2105. 
existence  of  subterranean  water  courses,  how  proven,  2115-2118. 
in  general,  2097. 
known  dependent  subterranean  water  courses,  and  rights  therein,  2106- 

2115. 
known  dependent  subterranean  water  course  defined  by  the  Supreme 

Court  of  the  United  States,  2109. 
known  independent  subterranean  water  courses,  and  rights  which  may 

be  acquired  therein,  2100-2106. 
right    by    appropriation    in    known    dependent    subterranean    water 

courses,  2113. 
rule  in  California  as  to  known  dependent  subterranean  water  courses, 

2110. 
undefined  and  unknown  water  courses,  2115. 
underflow  of  surface  streams,  2106. 
swales  and  their  relation  to,  512. 
tributaries  to,  507. 

waters  of,  may  be  appropriated,  1126. 
wet  weather  arroyos  as,  509. 
word  river  as  a  more  narrow  meaning  than,  501. 

WATEE  COUETS 
(See  South  Ai^ca) 
jurisdiction  of,  in  South  Africa,  213. 
of  Cape  Town,  South  Africa,  213. 
procedure  of,  in  South  Africa,  213. 

WATEE  DISTEICTS 

division  of  State  into,  in  Idaho,  3358 

State  of  Colorado  divided  into  seventy  water  districts,  3270. 

WATEE  DIVISIONS 
of  Colorado,  3267. 
of  Idaho,  3356. 
of  North  Dakota,  3487. 
of  Oregon,  3513. 
of  South  Dakota,  3565. 
of  Wyoming,  3649-3652. 

State  of  Nebraska  divided  into  two  water  divisions,  3426. 
Wyoming  divided  into  four,  3651. 
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WATER  HOG 

some  settlers  play  the  part  of,  1543. 

WATER  MASTERS 

(See  Division  Engineers;  State  Control;  State  Enoineebs;  Water  Com- 
missioners) 
duties  and  powers  of  in  Idaho,  3358. 
of  New  Mexico — ^powers  and  duties  of,  3471,  3472. 
of  North  Dakota— powers  and  duties  of,  3488. 
of  Oregon — ^powers  and  duties  of,  3514. 
of  South  Dakota — powers  and  duties  of,  3565. 
powers  and  duties  of,  under  the  laws  of  State  control,  2444-2446. 

WATER  POWER 

(See  Mill  and  Power  Rights;  Power;  Power  Rights) 
grants  for  fifty  years  upon  pubUc  lands.  National  Forests,  and  reserved 

lands,  for  the  transmission  of  electrical  power,  1706. 
rules  and  regulations  for  rights  of  way  over  National  Forests,  1698-1701. 
charges  under  permits,  1700. 
"gross  power  capacity,"  defined,  1701. 
preliminary  and  final  permits,  1699. 
priorities  as  established,  1699. 
privileges  granted  under  permit,  1700. 
procedure  for  applications,  1701. 
sale  or  transfer  of  improvements,  1700. 
termination  of  permit,  1700. 
who  is  to  control  the,  of  the  country,  1488. 

WATER  RATES 

charges  of  "royalty"  or  "bonus,"  2507,  2508,  2695. 

Anti-Royalty  Act  of  Colorado,  2507,  2695,  3302. 

company  may  require  payment  in  advance,  2508,  2705. 

company  may  require  security  for  payments,  2508,  2705. 

royalty  or  bonus  not  permitted  to  be  charged  above  the  regular  rates 
fixed,  2507,  2705. 

rule  in  California,  2507. 

rules  and  regulations  of  company  as  to  payment  of  water  rates,  2508. 

should  be  but  one  charge  made  by  the  company,  2508. 
constitutional  provisions  relative  to  water  rates,  2481. 

construction  of  the  constitution  of  the  State  of  Idaho,  2483. 

in  some  States,  by  constitutional  provisions,  the  power  to  fix  water 
rates  is  conferred  upon  some  public  service  commission  or  board, 
2483. 

number  of  Western  States  have  constitutional  provisions,  2481. 

new  rule  in  California  by  the  constitutional  amendment  adopted  Octo- 
ber 10,  1911,  2483. 
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WATEE  BATES— (Continued) 

provisions  of  the  Arizona  constitution,  2483,  3157. 

provisions  of  the  constitution  of  California,  2481,  3178. 

provisions  of  the  constitution  of  Colorado,  2481,  3261. 

provisions  of  the  constitution  of  the  State  of  Idaho,  2483,  3351. 
contractEH- right  of  companies  to  cdbtract  where  rates  are  not  fixed  by  law, 
2499-2502. 

contracts  for  discriminatory  rates,  2505,  2506. 

contracts  must  not  be  for  discriminatory  rates,  2505. 

duties  of  public  service  corporations,  2506. 

general  rule  is  that  there  is  no  power  to  affect  the  validity  of  contracts, 
2500. 

in  cases  where  rates  have  not  been  actually  fixed,  companies  may  con- 
tract for  the  same,  2499. 

invalid  contracts  or  contracts  for  excessive  rates  may  be  regulated  by 
the  court,  2502. 

protection  of  the  Federal  Constitution,  2504. 

rates  charged  should  be  uniform  to  all  consumers,  2505. 

rule  by  the  Supreme  Court  of  the  United  States,  2501, 

rule  in  ease  of  change  of  ownership  of  plants,  2501. 

rule  in  Idaho,  2502. 

rule  in  Idaho  as  to  discriminatory  rates,  2505. 

rule  in  Texas,  2501. 

rule  of  the  Federal  Court  of  Idaho,  2501,  2504. 

valid  contracts  can  not  be  impaired,  2502. 

where  charges  of  company  are  excessive,  may  be  regulated  by  the 
courts,  2501. 
determination  as  to  what  are  reasonable  rates,  2495,  2496. 

public  corporation  does  not  enjoy  its  franchises  solely  for  the  profits 
of  its  promoters  and  stockholders,  2495. 

reasonable  rate  is  one  which  is  as  fair  as  possible  to  all  interested, 
2495. 

rule  in  Arizona,  2496. 

rule  of  the  Federal  Court  as  to  what  is  reasonable  rate,  2496. 

standpoint  of  the  corporation  and  of  the  consumers  must  be  consid- 
ered, 2495. 
excessive  water  rates,  2475. 

careful  investigations  before  settlement  necessary,  2475. 

difficulties  of  settlers,  2475. 

great  inducements  held  out  to  settlers,  2474. 

object  of  companies  is  to  make  money,  2474. 

tendency  of  companies  to  make  excessive  charges,  2474. 

usual  ignorance  of  settlers  as  to  water  rights,  2474. 
for  municipal  corporations,  2602-2607. 

ordinance  fixing  water  rates  affecting  existing  contracts,  2605-2607. 
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WATER  HAISB— {Continued) 

power  of  municipality  to  fix  water  rates  by  contract  with  a  water  com- 
pany furnishing  water,  2604,  2605. 

right  of  municipality  to  fix  by  ordinance  in  the  absence  of  contract, 
2602-2604. 
history  of  the  regulation  of  water  rates,  2478. 

Act  of  Congress  of  March  3,  1891,  leaving  the  regulation  of  water 
rates  to  the  States,  2478. 

as  far  as  the  United  States  is  concerned,  the  right  is  left  to  each 
State  to  regulate  rates,  2478. 

history  of  the  regulation  is  as  follows:  2478. 

(1)  settlers,  unaided  and  alone,  fought  the  matter  of  excessive 

charges,  2478. 

(2)  courts  began  to  take  notice  of  excessive  rates,  which  resulted 

in  judicial  regulation,  2478. 

(3)  constitutional  and  legislative  provisions  for  the  regulation  of 

water  rates,  2478. 

necessity  for  regulation  of  rates  is  becoming  greater  and  greater,  2479. 

opinion  by  the  Supreme  Court  of  the  United  States  as  to  the  necessity 
of  regulation,  2479. 
judicial  regiilation  of  rates  in  the  absence  of  constitutional  or  statutory 
provisions,  2479,  2480. 

analogy  with  the  provisions  of  the  Interstate  Commerce  Act  as  to 
rates,  2480. 

court  has  no  power  to  make  general  rules  prescribing  rates,  2480. 

courts,  in  the  absence  of  statute,  will  enjoin  the  collection  of  excessive 
rates,  2479. 

courts  will  compel  the  company  to  deliver  the  water  upon  the  tender- 
ing of  a  reasonable  price  therefor,  2480. 

power  to  make  general  rules  prescribing  rates  is  a  matter  for  the  legis- 
lature, 2480. 
nature  and  effect  of  decision  by  boards  fixing  rates,  2496-2499. 

burden  of  proof  that  rates  are  confiscatory  is  upon  the  company,  2499. 

courts  will  interfere  only  in  oases  of  actual  fraud  or  where  the  rates 
fixed  are  grossly  unreasonable,  2497. 

effect  of  decision  raises  presumption  that  the  act  of  the  board  was 
vaHd,  2497. 

nature  of  the  right  to  fix  rates  is  a  legislative  function,  2466. 

question  is  whether  or  not  the  rate  is  so  low  as  to  deprive  the  company 
of  a  fair  compensation,  2498. 

rule  by  the  Supreme  Court  of  the  United  States,  2496. 

rule  in  California,  2498. 

rule  of  the  Supreme  Court  of  the  United  States  as  to  the  interference 
of  courts,  2498. 
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WATER  S.AT'Ea— (Continued) 

powers  and  duties  of  boards  to  fix  rates — ^procedure,  2489-2491. 

determination  of  the  reasonableness  of  rates,  2490. 

Ijeld  that  the  board  can  not  fix  such  rates  arbitrarily  without  exercise 
of  judgment,  2489. 

held  that  the  Idaho  constitu%)n  does  not  confer  the  right  upon  the 
legislature  itself  to  fix  rates,  2490. 

Idaho  constitution  provides  that  the  legislature  must  provide  for  local 
board  to  fix  rates,  2490. 

laws  delegating  power  to  boards  have  been  held  uniform  to  constitu- 
tion, 2490. 

legislatures  delegated  authority  to  fix  maximum  rates,  2489. 

proceedings  must  be  had  before  the  board  before  courts  will  interfere, 
2491. 

resort  must  be  first  had  to  the  body  designated  by  law  to  fix  the  proper 
rates,  2490. 

rule  in  Utah  as  to  right  of  a  company  to  fix  its  own  rates,  2490. 
power  of  the  legislature  to  provide  for  the  regulation  of  water  rates,  2484- 
2487,  2502-2505,  2642. 

constitutional  limitations  as  to  regulation  by  the  legislature,  2485. 
'  judicial  interference  should  never  occur  unless  the  case  presents  clearly 

and  beyond  doubt  a,  flagrant  attack  upon  the  rights  of  property, 
2485. 

legislature  can  not  pass  an  Act  which  will  tend  to  interfere  with  the 
validity  of  contracts,  2486. 

legislature  may  determine  how  the  maximum  rate  may  be  fixed,  2484. 

legislature  of  a  State  has  the  power  to  enact  laws  providing  for  the 
regulation  of  water  rates,  2484. 

no  constitutional  provision  is  necessary  for  legislature  or  courts  to 
protect  the  rights  of  companies  and  individuals  furnishing  water, 
2485. 

power  companies  within  the  general  police  power  of  a  State,  2484. 

power  of  the  legislature  only  extends  to  the  fixing  of  rates  that  may  be 
reasonable  and  just,  2485. 

rates  must  not  be  fixed  too  low,  2485. 

statutory  provisions  are  but  a  recognition  of  the  common  law  prin- 
ciples, 2484. 

these  Acts  are  held  constitutional,  2484. 
power  to  fix  rates  comes  within  the  police  powers  of  a  State  under  the 
common  law,  2475-2478. 

companies  engaged  in  the  sale  are  quasi-public  or  "public  service" 
companies,  2476. 

doctrine  is  exercised  in  fixing  rates  for  other  services,  2477. 

doctrine  is  not  the  outgrowth  of  Arid  Region  Doctrine  of  appropria- 
tion, 2477. 
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WATEE  HATES— (Continued) 

opinion  by  Mr.  Chief  Justice  Waite,  2476. 

right  of  a  State  to  fix  a  maximum  rate  is  also  within  the  police  powers 

of  a  State,  2475. 
right  of  a  State  to  regulate  the  use,  distribution,  and  control  of  all  its 

waters  comes  within  its  police  powers,  2475. 
State  has  the  right,  at  common  law,  to  fix  maximum  charges,  2476. 
States  had  enacted  laws  regulating  rates,  2477. 
provisions  for  fixing  in  the  Western  States: 
Arizona,  3157. 
California,  3178-3180. 

California — statutory  provisions,  3216-3220, 
Colorado,  3299-3302. 

Colorado — constitutional  provisions,  3261, 
Colorado — statutory  provisions,  3299-3302. 
Idaho — constitutional  provisions,  3251. 
Idaho — statutory  provisions,  3364,  3365. 
Kansas — statutory  provisions,  3393,  3394. 
Nebraska — statutory  provisions,  3432. 
Nevada — statutory  provisions,  3454. 
North  Dakota — statutory  provisions,  3490, 
Oregon — statutory  provisions,  3521,  3522, 
South  Dakota — statutory  provisions,  3567. 
Washington — statutory  provisions,  3631. 
State  control  of — subject  discussed,  2473-2508. 

charges  of  "royalty"  or  "bonus"  not  permitted,  2507. 
constitutional  limitations  in  the  matter  of  regulation  of  water  rates, 

2485-2487. 
contracts  for  discriminatory  rates,  2505,  2506. 
determination  as  to  what  are  reasonable  rates,  2495,  2496. 
effect  of  excessive  water  rates,  2474,  2475. 
general  right  to  fix  water  rates  comes  within  the  police  powers  of  a 

State,  2475-2478. 
history  of  the  regulation  of  water  rates,  2478. 
impairment  of  contracts  by  the  fixing  of  rates,  2402-2505. 
judicial  interference  in  the  fixing  of  rates  by  boards,  2496-2499. 
judicial  regulation  of  rates  in  the  absence  of  constitutional  or  statutory 

provisions,  2479-2484. 
municipal  corporations — right  to  fix  water  rates,  2502-2507. 
nature  and  effect  of  decision  by  boards  fixing  rates,  2496. 
powers  and  duties  of  boards  to  fix  rates,  2489,  2490. 
power  of  the  legislature  to  provide  for  the  regulation  of  water  rates, 

2484-2487,  2502. 
proceedings  before  the  board  in  the  fixing  of  rates,  2491. 
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WATEB  BATES— (Contimited) 

right  of  companies  to  eontraet  where  rates  are  not  fixed  by  law,  2499- 
2502. 

right  of  a  State  to  control  water  rates  at  common  law,  2475-2478. 

States  have  full  control  in  the  regulation  of  water  rates,  2478. 

statutes  providing  how  rates  irtiaU  be  fixed,  2487-2489. 

terms  of  payment  of  rates,  2508,  2705. 

values  upon  what  compensation  may  be  based  for  "fair  return"  to 
the  company,  2491. 
statutes  provide  how  rates  shall  be  fixed,  2487,  2642. 

in  general,  the  power  to  actually  fix  rates  is  delegated  to  some  board, 
2487. 

in  E^nsas,  the  power  to  fix  rates  is  conferred  on  "Board  of  Commis- 
sioners," 2489. 

in  Nebraska,  Nevada,  and  Oregon,  power  is  conferred  upon  the  ' '  State 
Bailroad  Commission,"  2489. 

in  Washington,  power  is  conferred  upon  the  "Public  Service  Com- 
mission," 2489. 

rule  in  California  as  to  the  fixing  of  water  rates,  2487. 
.  rule  in  Colorado  as  to  the  fixing  of  water  rates,  2488. 

rule  in  Idaho  as  to  the  fixing  of  water  rates,  2489. 
values  upon  what  compensation  may  be  based  in  fixing  rates,  2491-2494. 

amount  of  bonded  indebtedness  may  be  considered,  2492. 

amount  of  depreeiationTn  the  future  may  also  be  considered,  2492. 

amount  of  dividends  paid  by  the  company  may  be  considered,  2492. 

amount  of  taxes  paid  may  be  considered,  2492. 

annual  depreciation  of  the  value  of  the  plant  may  be  considered,  2492. 

company  furnishing  water  has  a  right  to  a  "fair  return,"  2491. 

dedication  of  the  depreciation  of  the  value  of  the  property  must  be 
made,  2493. 

present  value  of  the  property  of  a  company  may  be  proven  by  the 
books  of  the  company,  2491. 

present  value  of  the  property  is  made  the  basis  of  rate  which  may  be 
fixed,  2491. 

price  that  plant  brought  on  foreclosure  may  be  considered,  2492. 

question  of  actual  services  rendered  to  the  consumers  must  also  be  con- 
sidered, 2493. 

question  whether  more  property  has  been  acquired  than  necessary  may 
be  considered,  2494. 

question  as  to  whether  or  not  the  plant  is  furnishing  water  up  to  its 
full  capacity  may  be  considered,  2494. 

risk  of  the  business  in  any  particular  locality  may  be  considered,  2492. 

rule  by  the  Supreme.  Court  of  the  United  States  as  to  values,  2493. 

rule  where  company  is  not  furnishing  water  to  its  full  capacity,  2494. 
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tendency  of  promoters  and  managers  of  some  corporations  is  to  inflate 

values,  2493. 
valuation  of  the  company's  property  is  a  question  of  fact,  2491. 

WATER  EIGHTS 

(See  Sale  and  Auenation  or  Watee  Sights;  Subterranean  or  TJnder- 
GEouND  Waters) 
acquisition  of,  by  prescription,  1851. 

can  be  no  prescription  against  the  United  States,  1853. 
distinction  between  acquisition  of  rights  by  prescription  and  appro- 
priation, 1853. 
elements  essential  to  adverse  user  amounting  to  prescription,  1875-1893. 
extinguishment  of  rights,  1866. 
prescription  as  against  miscellaneous  rights,  1867. 
prescription  as  against  rights  of  appropriators,  1855. 
prescription  as  against  riparian  rights,  1858. 
prescription  between  landlord  and  tenant,  1873. 
rights  acquired  by  prescription  may  be  lost  by  prescription,  1866. 
special  rights  acquired  by  one  proprietor  as  against  others,  1861. 
acquisition  of,  by  the  Government  for  national  reclamation  projects,  2290- 
2292. 
appropriation  left  to  the  laws  of  the  respective  States,  2290. 
director  of  Geological  Survey  filed  notices  of  appropriation,  2290. 
reservations  may  be  made  for  reclamation  projects,  2291. 
reservation  of  waters  by  the  Government  for  its  projects,  2290. 
United  States  as  riparian  proprietor,  2290. 

water   rights   may  be  acquired  by  appropriation,   purchase,   or   con- 
demnation, 2290. 
water  right  not  needed  may  be  leased  temporarily,  2299. 
an  exclusive  right,  as  defined  by  the  California  court,  1314. 
as  defined  by  the  Oregon  court,  1315. 

as  distinguished  from  rights  of  riparian  proprietors,  1315. 
does  not  prevent  use  of  surplus  waters,  1316. 

later  comers  take  right  subject  to  that  of  prior  appropriator,  1316. 
same  water  may  be  appropriated  for  power  purposes,  1316. 
application  for,  under  National  Reclamation  Act,  2310. 

cancellation  of  water  rights  for  failure  to  make  two  payments,  2316. 

charges  for  water,  2313. 

procedure  for  acquiring  water  rights  by  land  owners  and  settlers,  2311- 

2313. 
water  rights  as  appurtenances  to  land,  2317. 
appropriation,  control,  and  distribution  of  waters  under  the  law  of  State 
control — subject  discussed,  2420-2472. 
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as  between  appropriatOTs — subject  discussed,  1344-1404. 

appropriatoTs  limited  to  the  quantity  of  water  actually  needed  and 
applied,  1369. 

circumstances  in  which  question  of  priority  arises,  1353. 

classification  of  rights,  1387.  * 

date  fixing  priority  between,  1352. 

distribution  of  the  increase  in  volume  of  stream,  1388. 

domestic  purposes — ^preference  right  for,  1383. 

enjoyment  of  subsequent  appropriations,  1376. 

enjoyment  of  the  right  of  priority,  1361. 

extent  of  right  to  recapture  mingled  waters,  1395. 

intermediate  appropriations,  1374. 

mingled  waters,  1390. 

mingled  waters — intent  to  recapture,  1391. 

mingled  waters  must  be  no  injury  to  other  rights,  1395. 

of  the  appropriators,  1346-1352. 

prior  appropriator 's  right  to  take  all  the  water  of  the  stream,  1355- 
1361. 

priority  as  between  different  uses,  1380. 

priority  as  affected  by  constitutional  or  statutory  preference  rights, 
1381. 

priority  of  right  between,  1345. 

rights  of  subsequent,  as  against  those  of  prior  appropriators,  1366. 

rights  of  subsequent  or  junior  appropriators,  1363. 

right  to  flow  of  water  to  point  of  subsequent  appropriator 's  use, 
1403.  , 

right  to  flow  of  water  to  point  of  appropriator 's  use,  1397. 

right  to  natural  flow  of  stream  where  it  sinks  below  the  surface,  1,400. 

rotation,  or  the  use  of  the  accumulated  flow,  1379. 

subsequent  periodical  appropriations,  1369. 

tacking  rights  not  allowed,  1373. 

temporary  appropriations,  1374. 

theory  of  granting  preference  rights,  1385. 
conditional  possessory  right,  1317. 

Act  of  Congress  of  1866  only  recognized  a,  1319. 

as  termed  by  statute,  a  privileged  franchise  or  license,  1318. 

conditional  upon  the  compliance  of  the  local  laws  of  the  State,  1318. 

conditional  upon  continuous  use,  1319. 

depends  upon  all  the  water  claimed  being  applied,  1318. 

failure  to  complete  works  an  abandonment,  1319. 

has  acquired  the  dignity  of  real  property,  1318. 

no  law  to  acquire  an  absolute  title  in  fee  to  a  right,  1317. 
defined  by  the  statutes  of  the  Western  States: 

Arizona,  3159,  3160. 


INDEX.  454,1 

References  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  III,  pp.  2195-3146;  Volume  IV,  pp.  3147-3674. 

WATEE  EIGHTS— (Continued) 
California,  3177. 
Colorado,  3263-8267. 
Hawaii,  3338. 
Idaho,  3354-3356. 
Kansas,  3383. 
Montana,  3405,  3406. 
Nebraska,  3423-3425. 
Nevada,  3442-3444. 
New  Mexico,  3467,  3468. 
North  Dakota,  3486,  3487. 
Oklahoma,  3497. 
Oregon,  3510,  3511. 
Philippine  Islands,  3538-3540. 
South  Dakota,  3563-3565. 
Texas,  3576-3578. 
Utah,  3594-3597. 
Washington,  3625-3628. 
Wyoming,  3647,  3648. 
definition  and  description  of,  1312-1314. 
court  decisions  defining,  1312. 
definition  of  the  California  court,  1312. 
definition  of  the  Colorado  court,  1312. 
definition  of  the  Montana  court,  1312. 
definition  of  the  Oregon  court,  1312. 
our  definition  of  a  water  right,.  1313. 
exists  independent  of  any  property  in  the  channel  of  a  stream,  1322. 

by  appropriation,  no  right  is  acquired  in  the  channel  of  the  stream  as 

land,  1322. 
Colorado  rule  as  to,  1322. 
for  lands  entered  under  Desert  Land  Afits,  2342-2344. 

claimant  must  acquire  title  to  the  use  of  sufficient  water  to  irrigate 

the  whole  of  the  land  entered,  2353,  2358,  2362. 
delays  caused  in  securing  water  by  reclamation  projects,  2347. 
entryman  may  purchase  water  from  corporation,  2362. 
entryman  may  secure  water  in  any  manner,  2362. 
final  proof  must  also  show!  that  necessary  supply  of  water  has  been 

acquired,  2366-2368. 
method  of  obtaining  water  right  is  inmiaterial,  2362. 
must  have  a  permanent  water  right,  2362. 
must  make  permanent  improvements  in  the  way  of  ditches  and  canals 

for  irrigating  the  tract,  2363. 
proof  of  expenditures  for  stock  for  interest  in  irrigation  company 

essential,  2365. 
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report  of  commissioner  of  General  Land  Office  for  year  ending  June 

30,  1911,  relative  to  water  rights  for  desert  lands,  2342. 
water  may  be  appropriated  under  provision  of  the  Desert  Land  Act, 

2344. 
water  must  not  be  appropriate)^  to  the  injury  of  navigation,  2353. 
under  the  Carey  Law,  2407. 

party  contracting  with  State  must  acquire  water  right,  2407.     . 
supervision  of  the  State  Engineer  relative  to  the  feasibility  of 

the  plans,  2407. 
water  right  may  be  acquired  by  appropriation,  purchase,  or  any 
other  legal  method,  2407. 
for  lands  in  private  and  corporate  ownership  under  national  reclamation 
projects,  2308. 
application  can  not  be  made  for  more  than  160  acres  by  one  owner, 

2308. 
conditions  under  which  water  rights  may  be  sold  to  land  owners,  2308. 
corporations  may  procure  water,  2310. 

owners  of  land  under  the  Carey  Act  may  procure  water,  2309. 
owners  of  lands  under  the  Desert  Land  Act  may  procure  water,  2309. 
incorporeal  hereditament — ^a  water  right  is  an,  1333. 
as  defined  by  the  Oregon  court,  1335. 
as  wrongfully  defined  by  the  California  court,  1334. 
independent  to  right  of  ditch  or  other  works,  1320-1323,  1761, 
California  rule  regarding,  1320. 

decrees  adjudicating  one  does  not  adjudicate  the  other,  1322. 
ditch  may  be  conveyed  reserving  water  right,  1320. 
ditches  may  be  abandoned  without  abandoning  water  right,  1321. 
ditches  may  be  constructed  and  owned  by  one  party  and  the  use  of  .the 

water  by  another,  1321. 
existence  of  one,  does  not  imply  the  existence  of  the  other  in  the  same 

party,  1320. 
revocation  of  a  license  does  not  afEect  water  right,  1322. 
rights  often  exist  in  different  parties,  1320. 
separate  rights  of  property  in  ditch  and  water  right,  1320. 
water  right  may  be  conveyed  reserving  ditch,  1321. 
water  right  may  be  appurtenant  to  the  ditch,  1321. 
may  be  lost  by  abandonment — subject  discussed,  1977-2020. 

abandonment  by  acquiescence  in  the  adverse  user  of  another,  2001, 

abandonment  by  leasing  water  rights,  2001. 

abandonment  by  parol  sale  or  defective  deed,  1994. 

abandonment  by  wasting  water,  2002. 

abandonment  defined,  1979. 

abandonment  of  inchoate  rights,  1983. 

abandonment  of  the  water  itself,  2005-2012. 
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doctrine  of  abandonment  in  general,  1978. 

effect  of  abandonment,  2016. 

effect  of  change  by  owner  on  question  of  abandonment,  1994. 

express  abandonment,  1985. 

proof  of  abandonment,  2016. 

there  must  be  an  intent  to  forsake  or  desert  the  right,  1979. 

when  abandonment  will  be  implied,  1988-1994, 
mechanics'  liens — attach  to,  when,  1826. 

"doubling  up,"  1838. 

leasing  or  renting  water  rights  without  land,  1834. 

leasing,  with  laud,  1832. 

licensing  or  loaning  the  use  of  water  without  land,  1838, 

liens  for  furnishing  water  supply  to,  1830. 

precedence  of  mechanics'  liens  over  mortgages,  1828. 

rotation  of,  1838. 

sale  of  ditches,  etc.,  by  executions,  1831, 

sale  of  part  of,  1863. 

surplus  water  can  not  be  sold,  1863, 

vendor's  Uens  on,  1830. 
mutual  corporations,  2661. 

different  basis  for  division  of  shares  of  stock  in  mutual  corporations, 
2663. 

shares  of  stock  in  mutual  corporations  represent  water  rights,  2663. 

title  to  the  water  rights  remains  in  the  original  owners,  2661: 

total  number  of  shares  based  upon  the  total  quantity  of  water,  2664- 
2666. 
nature  and  character  of — subject  discussed,  1311-1343, 

conditional  upon  continuous  use,  1319, 

conditional  possessory  right,  1317. 

court  decisions  defining  a  water  right,  1312, 

exists  independent  of  any  property  in  the  channel  of  the  stream,  1322, 

exists  independent  of  the  ditch  or  other  works,  1320, 

no  title  to  water  before  diversion,  1337. 

our  definition  of  a  water  right,  1313. 

title  or  possession  of  any  land  unnecessary,  1324. 

title  or  possession  of  land  on  stream  unnecessary,  1323, 

title  to  water  after  diversion,  1340-1343. 

water  must  be  appropriated  according  to  the  law,  1317. 

water  right  is  an  exclusive  right,  1314. 

water  right  is  incorporeal  hereditament,  1333. 

water  right  is  property,  1326. 

water  right  is  real  property,  1328. 

water  right  is  not  an  easement,  1333, 


4544  INDEX. 

BeferenoeB  are  to  pages.     Volume  I,  pp.  1-1097;  Volume  II,  pp.  1098-2194; 
Volume  III,  pp.  2X95-3146;  Volume  IV,  pp.  3147-3674. 

WATER  'B1GUT8— (Continued) 

no  title  to  water  before  diversion,  1337-1339. 

Acts  of  Congress,  1866  and  1870,  granted  only  rights  to  the  use  of 
water,  1338. 

Government  has  no  right  to  the  flowing  water,  1338. 

no  title  to  the  corpus  of  the  j^ater  could  be  granted,  1338. 

right  is  property  of  appropriator  only  so  long  as  it  is  based  upon  the 
actual  use  of  the  water,  1337. 

sale  of  water  right  does  not  convey  a  specific  quantity  of  water,  1339. 

water  permitted  to  escape  may  be  appropriated  by  others,  1339. 
power  to  acquire  by  eminent  domain,  1950. 

distinction  between  question  of  public  use  for  right  of  way  and  for 
the  condemnation  of  water  rights,  1951. 

irrigation  of  arid  lands  a  public  use,  1951. 

same  general  conditions  attach,  1950. 

private  person  may  condemn  water  rights  for  public  use,  1952. 

right  is  given  the  Government  under  the  Kational  Beclamation  Act, 
1953. 

rule  in  California,  1952. 

rule  in  Idaho,  1953. 

rule  in  Washington,  1952. 

taking  of  water  rights  for  the  supplying  of  water  for  "farming 
neighborhoods,"  a  proper  exercise  of  the  right,  1951. 

water  right  can  only  be  condemned  if  allowed  by  the  statutes,  1951. 

water  rights  6an  be  acquired  only  upon  due  process  of  law  or  just 
compensation,  1952. 

water  rights  may  be  acquired  under  certain  conditions,  1950. 
protection  of,  by  injunctions — subject  discussed,  2904-2980. 

appropriator 's  right  to  an  injunction  for  unlawful  diversion  or  diminu- 
tion of  quantity,  2931-2936. 

essentials  necessary  in  the  granting  of  an  injunction,  2912. 

injunctions  against  the  unlawful  diversion  of  subterranean  waters, 
2950-2954. 

injunctions  between  ditch  companies  or  their  stockholders  and  con- 
sumers, 2971. 

Injunctions  relating  to  reservoir  rights,  2960. 

injury  must  be  actual,  continuing,  or  threatened,  2918. 

must  be  the  existence  of  the  right  in  the  party  claiming  relief,  2913, 
2914. 

riparian  owner's  right  for  diminution  of  quantity,  2937-2950. 

there  must  be  an  irreparable  injury  to  the  right,  2914. 

there  must  be  no  adequate  remedy  at  law,  2919. 

there  must  have  been  no  laches  in  bringing  the  action,  2921. 
real  property,  1328-1332. 

action  must  be  brought  in  the  county  where  situated,  1331. 
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action  to  quiet  title  will  lie,  1330. 

has  none  of  the  dharaeteristios  of  personal  property,  1328. 

injury  to  water  right  is  injury  to  real  property,  1331. 

is  an  inheritable  estate,  1330. 

justice  of  the  peace  has  no  jurisdiction  over,  1331. 

may  be  assessed  and  taxed  as  real  property,  1332. 

must  be  transferred  in  the  same  form  as  other  real  property,  1331. 

passes  to  the  heirs  of  devisees,  1330. 

rule  in  Colorado  as  to,  1332. 

rule  in  Idaho,  1329. 

statute  of  frauds  applies  to,  1332. 

statute  of  limitations,  as  the  same  is  applied  to  land,  governs,  1332. 
sale  and  alienation  of — subject  discussed,  1760-1847. 

formalities  necessary  for  transfer  of  water  right,  1767. 

must  be  by  deed,  1767. 

parol  sale  of  water  rights — subject  discussed,  1770-1779. 

pledge  of  stock  representing  water  rights,  1779. 

sale  of  land  reserving  water  rights,  1780. 

sale  of  water  right  appurtenant  to  ditch  or  ditch  to  water  right,  1822. 

sale  of  water  rights  as  appurtenances — :subjeet  discussed,  1786-1820. 

sale  of  water  rights  by  transfer  of  stock  in  corporations,  1779. 
title  or  possession  of  land  on  stream  unnecessary,  1323. 

appropriation  may  be  made  for  the  use  of  land  not  near  or  upon  the 
stream,  1324. 

distinguished  from  the  rule  of  riparian  rights,  1323. 
title  or  possession  of  any  land  unnecessary,  1324. 

corporations  may  be  organized  for  the  express  purpose  of  appropriating 
and  selling  water,  1325. 

distinguished  from  riparian  rights,  1325. 

water,  however,  must  all  be  used  for  a  beneficial  purpose,  1326. 

with  the  exception  of  easement  for  ditch,  1325. 
title  to  water  after  diversion,  1339-1343. 

after  actual  possession,  becomes  the  absolute  property  of  the  appro- 
priator,  1339,  1340. 

is  a  corporeal  hereditament,  1343. 

is  personal  property,  1342. 

is  subject  to  larceny,  1342. 

may  be  sued  for  in  justice's  court,  1342. 

may  be  taxed  as  personal  property,  1343. 

nature  of  property  in,  1342. 

rule  in  California,  1343. 

rule  in  Idaho,  1341. 

rule  in  New  Me^iw,  1343. 
285— Kinn.  on  Irr.^^  J-^ 
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rule  regarding,  as  laid  down  by  the  Supreme  Court  of  the  United 

States,  1340. 
to  acquire  a  valid,  water  must  have  been  appropriated  according  to  law, 

1316. 
statutes  or  code  must  be  compli|d  with,  1317. 
unlawful  diversion  confers  no  right,  1317. 
water  right  is  property,  1326. 

is  capable  of  estimation  in  money,  1327. 

is  property  right  that  comes  within  constitutional  provisions,  1327. 

is  protected  by  law  as  such,  1326. 

owner  has  a  right  to  exercise  dominion  and  control  over  the  water, 

1328. 
owner  may  change  the  use  of  the  water,  1328. 
priority  of  right  is  of  value,  1327. 
water  rights- — ^miscellaneous  subjects: 

acquisition  of,  under  Roman  civil  law,  970. 
adjudication  of,  in  equity — subject  discussed,  2753-2840. 
alienation  of,  by  mortgages,  1822-1830. 
condemnation  of  water  rights  in  Kansas,  3389,  3390. 
!  contracts  relating  to — subject  discussed,  1625-1636. 

controlled  by  municipal  corporations — subject  discussed,  2582-2610. 

court  decisions  defining,  1312. 

damages  for  injuries  to — subject  discussed,  3052-3146. 

determination  of  existing,  by  boards — subject  discussed,  2883-2903. 

easements — a  water  right  is  not  an,  1333. 

evidence  of  developed  water — burden  of  proof  is  upon  the  one  claiming 

the  same,  2189. 
grant  of  former  military  reservation  construed,  1415. 
grants  to  States  affecting,  1414. 
laws  of,  at  civil  law,  973. 
may  be  condemned  in  Oklahoma,  3498. 
our  definition  of,  1313. 

pre-existing,  in  effect  by  Congressional  grants,  751. 
question  of  existence  of,  before  the  right  of  eminent  domain  may  be 

exercised,  1932,  1933. 
rights  acquired  to,  by  prescription — subject  discussed,  1848-1899. 
rights  of  way  over  public  domain  for  utilization   thereof — subject 

discussed,  1638. 
rights  to  developed  waters,  2187-2189. 
statutory  adjudication  of — subject  discussed,  2841-2882. 
subterranean  or  underground  water  courses — subject  discussed,  2097- 

2118. 
under  Arid  Region  Doctrine  of  appropriation — defined  and  described, 

1311-1343. 
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WATERS 
(See  Description  of  Waters;  Arid  Begion  Doctrine  of  Appropriation) 
adjudication  of  rights  to — subject  discussed,  2755-2903. 

decrees  and  judgments  as  to  the  quantity  of  water  which  may  be 
awarded,  2814-2821. 

quantity  of  water  which  is  reasonable  and  necessary  must  be  proven, 
2814. 
corporations  organized  for  profit,  2690-2712. 

compulsory  service,  2708-2711. 

damages  for  failure  to  furnish  water,  2711,  2712. 

duty  to  furnish  water  under  order  of  priority,  2698-2702. 

duty  to  furnish  water  under  State  regulations,  2690-2694. 

duty  to  furnish  water  without  discrimination  or  preference,  2697. 

duty  to  furnish  water  without  unreasonable  conditions,  2694-2696. 

power  to  make  rules  and  regulations  for  furnishing  water,  2702. 

rules  and  regulations  governing  the  collection  of  water  rates,  2705-2707. 
flowing  over  public  lands — presumption,  1127-1130. 

early  presumption  was  that  they  flowed  over  the  public  lands,  1128. 

later  rule  is  that  they  do  not  flow  over  public  lands,  1128. 

rule  in  California,  1128. 
products  of — rights  of  riparian  owners  to,  949. 

fishing  opposite  owner's  land,  949. 

taking  of  driftwood,  949. 

taking  of  ice,  949. 

taking  of  sand  and  gravel,  949. 
recovery  on  contracts  for  water  furnished,  2740. 

measure  of  recovery  is  the  amount  fixed  in  the  contract,  8740. 

recovery  on  contracts  for  water  furnished  for  a  lieu  on  the  land, 
2741-2743. 
light  to  the  use  of,  by  riparian  proprietors — subject  discussed,  819-852. 

classification  of  uses  under  the  common  law,  824. 

extraordinary  use  of,  820. 

manner  of  taking  the  water  must  be  reasonable,  844. 

manner  of  the  use  must  be  reasonable,  846. 

Mr.  Justice  Story 's  opinion  as  to,  823. 

no  priority  of  the  right  to  use,  at  common  law,  848-852, 

natural  uses  and  artificial  uses  distinguished,  825. 

ordinary  use  of,  820. 

reasonable  use  for  cutting  ice,  843. 

reasonable  use  defined,  837. 

reasonable  use  for  power  Jjurposes,  843. 

relative  rights  of  owners  on  the  same  stream,  819-824. 

surplus  water  must  be  returned  to  the  stream,  847. 

use  for  artificial  wants  must  be  reasonable,  831-837. 

use  for  natural  wants  may  be  extraordinary,  825. 

use  of  water  by  diversion  an  extraordinary  one,  840. 
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WATERS—  ( Continued) 

to  what  riparian  rights  attach,  796. 

do  not  attach  to  artificial  water  courses,  803. 

flood  waters,  SOI. 

interstate  rivers  and  streams,  802. 

lakes  and  ponds,  805-807. 

natural  water  courses,  796. 

navigable  rivers,  797. 

subterranean  streams,  802. 
water — miscellaneous  subjects: 

accelerating  the  flow  of,  at  common  law,  947. 

acquisition  of,  by  the  United  States,  684. 

at  common  law,  all  proprietors  have  the  same  right  to  flow  of,  941. 

backing  up,  at  common  law,  948. 

Chancellor  Kent's  opinion  as  to  the  right  to  the  flow  of,  at  common 
law,  944. 

classification,  definition,  and  nature  of,  463-472. 

continuous  assertion  of  title  in  the  United  States  hy  the  courts,  1118. 

corporations  may  appropriate  water,  1180,  1185. 

definitions  and  descriptions  of,  473,  523. 

distribution  and  use  of  stored,  1485. 

escaping,  becomes  part  of  the  stream,  1152. 

Indians  may  appropriate  water,  1180,  1181. 

Government  sole  owner  of  the  surplus,  of  public  domain,  692. 

in  natural  condition,  is  constantly  moving,  549. 

irrigation  districts  may  appropriate  water,  1180. 

left  to  the  jurisdiction  of  the  respective  States  and  Territories,  1406. 

married  women  may  appropriate  water,  1180. 

minors  may  appropriate  water,  1180. 

modem  Western  rule  of  the  ' '  undiminished  flow ' '  of,  950-954. 

mutual  associations  may  appropriate  water,  1180,  1182. 

nature  of  running,  under  the  civil  law,  466,  548. 

nature  of  running,  under  the  common  law,  466,  548,  770. 

obstructing  the  flow  of,  at  common  law,  945. 

on  the  lands  owned  by  estate — classified;  466. 

on  the  public  domain  of  the  United  States — classified,  466. 

original  ownership  of,  by  the  United  States,  1112. 

ownership  o;f,  distinguished  from  that  of  soil,  689. 

power  of  the  United  States  to  dispose  of,  690. 

public  and  private — classification  of,  at  civil  law,  961. 

right  of  the  Government  to  reserve  for  its  own  use,  691. 

right  to  natural  flow  of,  at  common  law,  939-945. 

right  to  the  use  of,  does  not  depend  upon  the  ownership  of  the  beds, 
545. 

right  to  the  use  of  storage,  1484. 
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WATEBS—  ( Continuecl) 

right  to  the  whole  flow  of,  943. 
sale  of  storage  water  as  personal  property,  1485. 
severed,  at  civil  law,  964. 
statutes  for,  under  common  law,  467. 
stored,  becomes  personal  property,  1484. 
tenants  in  common  may  appropriate  water,  1180,  1182. 
title  claim  to,  by  the  United  States  by  Acts  of  Congress,  1116. 
there  can  be  no  title  to  the  corpus  of  running  water,  548,  656. 
there  may  be  a  right  to  the  use  of,  545. 
United  States  may  appropriate  water,  1180. 
use  of,  on  forest  reservations,  713. 
what  waters  may  be  appropriated,  1125-1164. 
what  waters  may  be  appropriated — fully  discussed,  1125,  1163. 
who  may  appropriate — subject  discussed,  1179-1192. 
works  of  appropriated,  must  be  completed  with  reasonable  diligence, 
1275. 

WATEESHED 

change  of  water  from  one,  to  another,  1521. 

early  rule  in  Colorado,  1521. 

rule  in  Washington,  1521. 

under  common  law,  change  can  not  be  made,  1522. 

under  doctrine  of  appropriation,  water  may  be  changed,  1521. 
common  law  rule  as  to  irrigation  of  lauds  within,  892. 
lands  to  be  irrigated,  at  common  law,  should  lie  within  the  same  drainage 

basin  as  the  stream,  893. 
lands  to  be  riparian  must  lie  within  the  same,  892. 
Oregon  rule  as  to  irrigation  of  lands  near,  at  common  law,  893. 
Texas  rule  as  to  irrigation  of  lands  near,  at  common  law,  893. 

WATER  USEES'  ASSOCIATIONS 
(See  National  Eeclamation  Act) 
assessments  to,  2678. 

assessments  are  a  lien  on  the  shares  of  stock  of  water  represented  by 
and  upon  the  lands  where  water  is  used,  2678. 
by-laws  of,  2324-2332. 

by-laws  must  conform  to  the  rules  and  regulations  established  by  the 

Eeclamation  Service,  2332. 
by-laws  must  conform  to  the  statutes  of  the  State,  2332. 
form  acceptable  to  the  Secretary  of  the  Interior,  2324-2332. 
no  provision  can  be  amended  or  modified  except  with  the  approval  of 
the  Secretary  of  the  Interior,  2332. 
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WATEE  USEES'  ASSOCIATIONS— (Continued) 
objects  of,  2319. 

(1)  to  have  some  responsible  organization  to  turn  over  management 

of  works,  2319. 

(2)  to  have  one  organization  with  which  the  Government  may  deal, 

2319.  * 

i\       organization  of,  2320,  2641. 

articles  of  incorporation  of  association,  2320. 
by-laws  of  association,  2320. 

form  approved  by  the  Secretary  of  the  Interior,  2321. 
organization  must  be  primarily  in  such  a  form  as  will  be  acceptable 
f '  to  the  Secretary  of  the  Interior,  2320. 

organization  of  the  Salt  Biver  project  in  Arizona,  2320. 
property  of  the  users  is  mortgaged  to  the  Government  to  secure  repay- 
ment of  cost  of  works,  2320. 
provide  means  for  putting  into  effect  the  provisions  of  the  Eeclamation 
Act,  2320. 
!  United  States  not  a  party  to  contract  between  association  and  land 

owners,  2321. 
water  users'  association — miscellaneous  subjects: 
compared  to  associations  of  Italy,  245. 
contract  with  Government,  form  approved  by  the  Secretary  of  the 

Interior,  2333-2337. 
Government,  under  National  Beclamation  Act,  may  co-operate  with, 
'"  2280. 

our  conclusions  as  to,  2337. 

provisions  for,  in  New  Mexico,  3478-3480. 

under  National  Beclamation  Act,  2319-2339,  2641. 

WATEE  WHEELS 

as  operated  in  Spain,  255.  .,  '    ' 

current  of  a  stream  can  not  be  appropriated  to  run,  1159.  < 

water  may  be  diverted  by  the  means  of,  1240.  '  ~ 

WEBSTEE,  DANIEL  ''       ■      ' 

speech  referring  to  Western  lands,  1407. 

WEIB  ' 

a  device  for  measuring  water,  1582. 
Cippoletti,  invention  of,  225. 
description  of,  1583. 
different  kinds  of,  1584-1586. 

Cippoletti  weir  adopted  by  the  United  States,  1586. 

Cippoletti  weir  is  considered  the  most  accurate  and  simple,  1585. 

contracted  weirs,  1584. 
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VfEin— (Continued) 

suppressed  weira,  1584. 

trapezoidal  weirs,  1585. 
theory  of  weir  measurement,  1583. 
Torricelli  theorem  relating  to,  1583. 

WELLS 

may  be  used  to  develop  water,  2186. 
percolating  waters  supplying,  2177-2181. 

common  law  rule  adopted  in  various  States  of  this  country,  2179. 

English  rule  was  that  such  percolating  waters  belong  to  the  soil,  2179. 

law  upon  the  subject  originated  in  England,  2178. 

modification  of  the  English  rule,  2180. 

municipal  corporations  pumping  from  such  wells,  2178. 

owner  might  withdraw  as  much  water  found  on  his  land  as  he  saw  fit, 

2179. 
pumping  plants  used  to  pump  the  water  from  such  wells,  2178. 
rights  to  the  waters  of  such  wells,  2178. 
Buch  water  is  not  under  pressure,  2177. 

water  supplying  surface  wells  comes  under  third  class  of  our  classi- 
fication, 2177. 
wells  of  this  character  supply  the  greater  portion  of  the  culinary  and 
domestic  supply,  2177. 
pollution  of  waters  of,  2062. 
underground  streams  may  be  traced  by  means  of,  2117,  2118. 

WEST  VIRGINIA 

correlative  rights  as  to  percolating  waters  adopted,  2174.  « 

WET  WEATHER  AREOYOS 

as  defined  in  the  statute  of  New  Mexico,  510. 

as  water  courses,  510.  y 

WILCOX,  LUCIUS  M. 

upon  the  subject  of  manifold  advantages  of  irrigation,  14. 

WILDCAT  PROJECTS 

during  a  decade  of  1880-1890,  412. 

in  the  early  history  of  the  Carey  Law,  many  wildcat  schemes  were  pro- 
jected, 2407. 

WILSON,  HERBERT  M. 

estimate  as  to  amount  expended  for  irrigation  works  in  India,  164. 
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WISCONSIN 

contrary  rule  to  the  use  of  artesian  waters,  2131. 
rule  as  to  percolating  waters  rejected,  2174. 
supplemental  irrigation  in,  45. 

-.WITHDRAWALS 

of  land — power  of  the  Government  to  make,  694. 
of  land  under  the  Carey  Act,  2392. 

Act  of  March  15,  1910,  relating  to  temporary  withdrawals,  2392. 

lands  to  be  restored  when,  2392. 

temporary  withdrawals,  2392. 

year  granted  for  examination  and  decision,  2394. 
of  land  under  National  Beelamation  Act,  2282. 

all  withdrawals  become  effective  upon  the  date  upon  which  they  are 
ordered,  2285. 

classification  of  withdrawals:  2282. 

(1)  first  form  lands  required  for  irrigation  works,  2282. 

(2)  second  form  lands  under  projects  for  entry  within  project 

completed,  2283. 
contests  allowed  when,  2302,  2303. 
construction  of  the  Land  Department  as  to  withdrawals  of  the  first 

form,  2283. 
definition  of  withdrawals  of  the  first  form,  2283. 
definition  of  withdrawals  of  the  second  form,  2284. 
entries  under  the  homestead  laws  can  be  made  on  -lands  withdrawn 

under  the  second  form,  2284. 
lands  withdrawn  from  entry  may  be  restored  by  the  Secretary  of  the 

Interior,  2286. 
no  entries  of  any  kind  can  be  made  on  lands  withdrawn  under  the  first 

form,  2283. 
time  for  entries  may  be  fixed  at  some  date  in  the  future,  2286. 

WOODRUFF,  WILFOBD 

description  of  first  irrigation  by  the  Mormons,  by,  402. 
president  of  the  church,  402. 

WORDS  AND  PHRASES 
(See  Definitions) 

WORKS 

corporations  for  profit,  2699;  2700. 

duty  of  such  corporations  to  have  adequate  works,  2699. 

duty  of  corporations  to  keep  works  in  repair,  2700. 
damages  caused  by  breakage  of,  3069-3087. 

cause  of  injuries  from  breakage  of  works,  3069,  3070. 

common  law  rule  for  such  injuries,  3070-3072. 
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WORKS— (Continued) 

damages  from  flooding  lands  from  overflow  and  leakage  of  works,  3085- 

3087. 
damages  for  injuries  from  ditches  and  canals,  3083-3085. 
damages  from  reservoirs,  3073-3077. 
liability  fixed  by  statute  for  such  damages,  3077-3083. 
duty  of  owner  to  keep  in  repair,  1756,  1757. 
rule  ia  Idaho,  1756. 
rule  in  Oregon,  1757. 
for  the  utilization  of  water  works,  1448-1468. 

character  of  property  in  ditches  and  canals  and  reservoirs,  1462. 

conduits  may  be  used,  1454. 

construction  of  works,  character  of,  1465. 

ditches  and  canals  are  not  in  themselves  easements,  1%60. 

ditches  and  canals  distinguished,  1454. 

ditches  may  be  constructed  on  private  lands,  1455. 

ditches  may  be  constructed  on  public  lands,  1455. 

ditches  of  others  may  be  used,  1456. 

diversion  may  be  by  dams,  1449. 

diversion  may  be  by  pumps,  1450. 

flumes  may  be  used,  1454. 

impounding  dams  should  be  strongly  constructed,  1452. 

may  be  of  any  character,  1448. 

means  of  conducting  the  water  to  the  place  of  use,  1454. 

natural  channel  of  a  stream  may  be  used  for  a  ditch,  1457. 

no  rule  applicable  to  all  cases  as  to  construction,  1452. 

reservoir  and  storage  rights,  1464. 

reservoir  dams  and  diverting  dams  distinguished,  1452. 

reservoir  dams  may  be  used  to  impound  the  water,  1452. 

under  provisions  of  the  National  Eeclamation  Act,  2292-2295. 

cases  of  defaulting  settlers,  2292. 

construction  of  works  is  not  exercising  Governmental  functions,  2293. 

contracts  let  for  the  construction  of,  2293. 

duty  of  Secretary  of  the  Interior  to  supervise  construction  of  works, 

2292. 
eight   hours   to   constitute   a   day's   work   in   construction   except   in 

emergency,  2293. 
extraordinary  emergency  defined,  2293. 

power  of  the  Secretary  of  the  Interior  in  the  matter  of  contracts,  2294. 
provisions  as  to  materials  in  case  of  defaulting  contractors,  2295. 
regulations  of  the  Secretary  of  the  Interior  relative  to  the  operation 

of  works,  2295. 
title  and  management  of  works  to  remain  in  the  Government  until 

otherwise  provided,  2295.  jB 
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"WOnKS— (Continued) 

under  the  laws  of  State  control,  2454-2457. 

construction  of  works,  2454. 
works — miscellaneous  subjects: 

California  rule  as  to  completion  of  works,  1241. 

channel  of  the  stream  may  be  nsed  for  a  ditch,  1239. 

completion  of,  under  Eight  of  Way  Act  of  March  3,  1891,  1679. 

construction  of,  after  a  notice  in  California,  3188-3191. 

gulch  or  ravine  may  be  used  for  ditch,  1239. 

irrigation  works  constructed  by  townships  in  North  Dakota,  3492. 

kind  necessary  for  an  appropriation  of  water,  1236,  1239, 

maintenance  and  repair  of,  in  Idaho,  3367. 

may  not  be  necessary  to  construct  a  ditch,  1239. 

must  be  completed  when,  1241. 

must  be  constructed  within  a  reasonable  time,  1237. 

must  be_  completed  with  reasonable  diligence,  1271. 

necessary,  must  be  constructed  for  an  appropriation,  1234. 

ownership  of  irrigation  works  in  Wyoming,  3664,  3665. 

portion  forfeited,  if  not  completed,  1679. 

pumps  may  be  used,  1240. 

rule  of  the  Federal  court  of  Colorado  as  to,  1236. 

some  work  or  works  must  be  constructed,  1240. 

water  wheels  may  be  used,  1240. 

WEIGHT  LAW 

(See  Ireigation  District  Laws) 
compared  with  "trusts"  of  Australia,  192. 
pioneer  law  upon  the  subject  of  modern  irrigation  districts,  2511. 
bill  introduced  by  Mr.  Wright  himself,  2511. 
general  results  since  the  Wright  Law  was  passed,  2512. 
history  of,  2515. 

WUETEMBEEa 

experiments  made  in,  as  to  influence  of  forests  upon  temperature,  71. 

WYOMING 

constitutional  provisions,  3646,  3647. 

declaration  that  the  waters  of  the  State  are  property  of  the  same, 

3646. 
legislature  to  divide  the  State  into  four  water  divisions,  3647. 
priority  of  appropriations  to  govern,  3646, 
provisions  for  the  Board  of  Control,  3646. 
provisions  for  the  State  Engineer,  3647. 
provisions  relative  to  municipal  corporations,  3647. 
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WYOMING—  ( Continued) 

criticism  of  the  Wyoming  laws,  3643-3645. 

adjudication  of  rights  in  first  instance  in  boards  of  control,  3643. 

comparatively  few  cases  involving  water  rights  have  ever  reached  the 
courts,  3645. 

criticism  of  power  vested  in  the  State  Engineer,  3644. 

general  law  pre-eminently  that  of  State  control,  3643. 

irrigation  district  law  adopted,  3644. 

law  has  stood  the  test  of  time  and  is  largely  followed  in  other  States, 
3643. 

law  does  not  wait  for  controversies  to  arise,  3644. 

laws  of  State  comprehensive  and  efficient,  3645. 

regulation  as  to  the  appropriation  of  waters,  3645. 

records  of  the  appropriations  of  water,  3645. 

State  Engineer  holds  the  most  important  office  in  the  State,  3644. 
determination  of  water  rights  by  boards  originated  in,  2883. 

appeal — proceedings  of,  2894. 

award  and  certificate  of,  in  such  proceedings,  2892. 

conclusiveness  of  determination  or  award,  2897. 

criticism  of  the  system  of  determination  of  rights  by  boards,  2901. 

jurisdiotion  of  courts  in  cases  not  submitted  to  board,  2896. 

process  or  notice  by  boards,  2887. 

rule  as  to  constitutionality  of  the  Act,  2887. 

rule  as  to  hearing  in  such  proceedings,  2890. 

statement  of  claims,  2899. 
irrigation  in  the  State,  3641,  3642. 

census  report  for  1910  relative  to  irrigation  in  the  State,  3643. 

large  number  of  irrigation  enterprises,  3642. 

National  Reclamation  projects,  3642. 

report  of  the  secretary  of  the  State  board  of  control,  3642. 

it  is  entered  in  the  reservoir  stage  of  irrigation  development,  3642. 

very  little  grown  without  irrigation  except  natural  forage,  3641. 
particular  features  of  the  State,  3641. 

about  one-sixth  of  the  State  is  agricultural  lands,  3641. 

climate  of  the  State,  3641. 

continental  divide  runs  diagonally  across  the  State,  3641. 

crops  that  may  be  grown  in  State,  3641. 

precipitation  and  rainfall  of  the  State,  3641. 

source  of  water  supply,  3641. 

topographical  features  of  the  State,  3641. 

Wyoming  lies  within  the  Great  Plains  and  Rocky  Mountain  region, 
\      3641. 
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statutory  laws  relating  to  waters  and  water  rights,  3647-3674. 
administrative  ofCieers,  3649-3653. 
appeals  from  the  decision  of  the  State  Engineer  upon  the  subject  of 

appropriation  of  water,  3655. 
appeal  from  the  decision  of  the  board  of  control  to  the  district  court 

upon  the  subject  of  appropriation,  3655. 
applications  for  appropriation  of  water,  3653,  3654. 
appropriation  of  water,  3653-3658. 

appropriation  of  water  furnished  by  reservoirs,  3657,  3658. 
approval  or  rejection  of  applications  to  appropriate  water,  3654,  3655. 
board  of  control — ^pow;ers  and  duties  of,  3649. 
bonds  of  territories  for  construction  of  works,  3670. 
Carey  Act  in  Wyoming,  3671. 
certificate  of  appropriation  of  water,  3655. 
change  to  preferred  uses  how  made,  3648. 

commissioner  of  water  districts — powers  and  duties  of,  3652,  3653. 
condemnation  proceedings,  3671. 
criminal  statutes,  3674. 

dams — inspection  of  for  protection,  3668,  3669. 
determination  of  existing  rights — appeals  to  the  courts,  3662-3664. 
determination  of  existing  rights — certificates  of  right,  3661-3664. 
determination  of  existing  rights — contests,  3660. 
determination  of  existing  rights — notice    and    statement    of    claims, , 

3658-3660. 
determination  of  existing  rights — order  of  priority,  3661. 
determination  of  existing  rights — transmission  of  evidence,  3660. 
ditches  and  canals — ^the  care  of,  3666. 
ditch  and  canal  companies,  organization  of,  3667. 
ditches  and  canals  and  rights  of  way  therefor,  3666,  3667. 
duty  of  water,  3657. 

flooding  logs  and  timber  upon  the  streams,  3669. 
irrigation  district  law,  3672,  3673. 

irrigation  engineers  and  their  qualifications,  3669,  3670. 
mechanics'  liens,  3670. 

National  Eeclamation  Act — provisions  in  aid  of,  3673. 
ownership  of  irrigation  works,  3664-3667. 
partnership  ditches — ^maintenance,  3667,  3668. 
partnership  ditches — settlement  of  disagreements,  3667,  3668. 
pollution  of  waters — ^prohibiting  the,  3673. 
preferred  uses  defined,  3648. 
priority  of  appropriation  shall  date  from  the  filing  of  the  appUcataon, 

3656. 
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recover7  for  labor  and  supplies  furnished,  3670. 

reservoir  and  reservoir  rights,  3657,  3658. 

right  to  the  use  of  water  shall  be  limited  to  so  much  as  is  necessary, 

3656. 
riparian  rights  in  State,  3674. 

standard  of  measurement  for  water — second-foot,  3656. 
State  Engineer— powers  and  duties  of,  3649-3651,  3653-3655. 
superintendents   of   water   divisions — ^their   powers   and   duties,   3651, 

3652. 
transfer  of  rights  in  irrigation  works,  3664,  3665. 
water  divisions — State  divided  into  four,  3651. 
water  rights  defined,  3647. 
Wyoming— miscellaneous  subjects : 

abrogated  common  law  of  riparian  rights,  872,  1088. 

amendatory  Act  of  March  27,  1908,  granting  additional  land  to,  under 

the  Carey  Law,  2382. 
assignments  of  entries  under  the  Carey  Law,  2416. 
Attorney  General  authorized  to  take  steps  necessary  to  protect  rights  of 

interstate  streams,  2227. 
authority  of  the  State  Engineer  to  reject  applications  to  appropriate, 

2452. 
charges  for  land  under  Carey  Act,  2413. 
Desert  Land  Law  applies  to,  2345. 
effect  of  Acts  of  1866  and  1870  upon  laws  of,  1087. 
Enlarged  Homestead  Act  extends  to,  2380. 
forest  reservations  in,  can  not  be  created  without  Act  of  Congress, 

709-725. 
has  accepted  the  provisions  of  the  Carey  Act,  2406. 
has  doctrine  of  appropriation,  871,  1088. 
irrigation  by  different  Indian  tribes  in,  461. 
irrigation  districts,  2526. 

history  of  irrigation  district  law  in,  2526. 
leave  of  absence  granted  under  the  Carey  Act,  2415. 
married  women  permitted  to  file  under  the  Carey  Act,  2412. 
part  of,  part'of  the  Louisiana  Purchase,  672. 

question  of  priority  as  between  water  rights  and  railroad  grants,  1650. 
requirements  for  dwelling  house  under  the  Carey  Act,  2415. 
riparian  rights  in  State,  3674. 
rule  as  to  change  of  use  of  water,  1534,  1535. 
rule  as  to  failure  to  furnish  water  to  settlers  under  the  Carey  Act. 

2413. 
rule  in,  as  to  inapplicability  of  common  law,  1015. 
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rule  in,  as  to  transfer  of  water,  based  upon  prior  appropriation,  1764. 
statutory  rule  as  to  liability  of  owners  of  reservoirs  for  damages,  3078. 
time  within  wliich  work  of  construction  must  be  begun,  2455. 
title  to  beds  of  fresh  water  navigable  rivers  in,  545. 
total  dedication  of  waters  by  the  constitution,  650,  655. 


YANG-TSE-KIANG  BIVEE 
estimated  discharge  of,  264. 


